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ERRATA. 


Mahbyal  o.  Towsbhip  of  Jackbox,  p.  130,  col.  il.,  end  of  line  23,  insert  the  word  "  barrow." 

Law'b  Estatb,  p.  190,  col.  1.,  line  27,  Hakha,  P.  J.  (and  not  Fbsrosb,  J.),  delivered  the  opinion  of  the 
Orphans'  Court;  p.  191,  col.  ii.,  line  20,  for  "of  read  "in." 

Clabb  v.  Kiroslit,  p.  321,  col.  1.,  line  17  from  bottom,  strike  out  "  there/ore;"  col.  ii.,  line  27,  for  "statu- 
tory" read  u  talutary." 

Com  Hon  wealth  v.  McMawds,  p.  fill,  col.  ii.,  line  13,  for  "on"  read  "o/,"p.  512,  col.  1.,  line  33,  for  "pre- 
vent" read  "pervert ;"  p.  514,  col.  ii.,  lines  34  and  35  should  read  :  "  Townsend  State  (2  Black/.  151,  but  see 
Armttrong  v.  State,  4  Black/.  247) ;  Pierson     State,"  etc. 
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Supreme  Court. 


July  '90,  175.  January  23,  1891. 

Meigs  v.  Bunting. 

Bond  and  mortgage — Satis/action  of  either  se- 
curity—  Hovo  jar  presumption  of  payment 
between  the  parties  and  as  to  third  persons — 
Sherijf 's  sales — Notice  to  purchasers  at. 

A  purchaser  at  sheriff's  sale  is  entitled  to  rely  upon 
the  record  evidence  of  the  incumbrances  on  the  pro- 
perty. 

A  bond  and  mortgage  are  distinct  and  separate 

securities,  though  for  the  samodebt;  but  as  against 
the  rights  of  third  parties,  payment  in  fact  of  either 
extinguishes  the  debt,  and  therefore  satisfies  the 
other. 

As  between  the  parties  satisfaction  of  one  security 
is  presumed  to  be  satisfaction  of  the  other,  but  this  re- 
sult depends  upon  the  intention  of  the  parties,  aud  the 
presumption  is  rebuttable,  the  burden  of  proof  being 
upon  the  creditor. 

A  third  party  is  not  bound  to  look  into  the  actual 
facts  of  payment,  or  the  intention  of  the  parties, 
further  thau  they  have  been  made  accessible  to  him 
on  the  record. 

An  entry  of  satisfaction  of  a  mortgage,  while  a 
judgment  on  the  bond  is  left  standing  on  the  docket, 
is  notice  to  those  who  inspect  the  record  that  the 
judgment  is  not  to  be  affected,  and  a  purchaser  at 
sheriff's  sale  finding  this  state  of  facts  may  rely  upon 
the  record  as  conclusive  evidence  that  the  judgment  is 
still  an  existing  incumbrance. 

The  fact  that  a  rule  is  pending  to  open  the  judgment 
makes  no  difference,  for  non  constat  that  the  judgment 
will  be  opened  ;  and  even  if  it  were,  the  rule  unacted 
upon  by  the  Court  has  no  greater  force  than  the 
affidavit  on  which  it  is  fonnded  ;  and  the  purchaser  at 
sheriff's  sale  is  entitled  to  rely  on  the  legal  effect  of 
the  judgment  so  long  as  it  stands  on  the  record  un- 
modified by  any  action  of  the  Court. 

In  an  action  of  sci.  fa.  sur  mortgage,  executed  by  B. 
in  favor  of  M.,  mortgagee,  it  appeared  that  at  the  time 
the  mortgage  was  executed,  there  was  in  existence  a 
bond  and  mortgage  given  by  B.  to  R.  upon  another 
property,  and  judgment  had  been  entered  upon  this 
bond.  Subsequently  the  mortgage  to  R.  was  tnarkt-d 
"satisfied,"  but  the  judgment  on  the  bond  was  kept 
open  and  marked  to  use.  Under  these  circumstances 
judgment  upon  bond  and  warrant  of  attorney  was  en- 
tered against  B.  by  E.,  and  execution  issued  against 
the  property  bound  by  the  mortgage  to  M.  The  pro- 
perty was  bought  by  C,  who  defended,  as  terre- 
tenant,  against  the  scL  fa. : 


I 

Held,  that  the  state  of  the  record  justified  the  pur- 
chaser at  sheriff  's  sale  in  supposing  that  the  judg- 
ment on  the  bond  accompanying  R.'s  mortgage  was 
still  valid,  and  that  the  M.  mortgage  was  a  junior  in- 
cumbrance, and  therefore  discharged  by  the  sheriff's 
sale. 

At  the  time  C.  became  purchaser  at  the  sheriff's 
sale  a  rule  was  pending  to  open  the  R.  judgment, 
and  to  let  the  defendant  (B.)  into  a  defence : 

Held,  that  this  did  not  affect  the  rights  of  C. 

Appeal  of  Samuel  C.  Bunting,  Jr.,  defendant, 
with  notice  to  Charles  D.  Clark,  William  C. 
Randall,  and  James  E.  Patterson,  terre-tenants, 
from  the  judgment  of  the  Common  Pleas  No.  3, 
of  Philadelphia  County,  in  an  action  of  sci.  fa. 
sur  mortgage  brought  by  Arthur  V.  Meigs  and 
William  M.  Meigs,  executors  of  the  last  will  and 
testament  of  J.  Forsyth  Meigs,  deceased,  against 
Samuel  C.  Bunting,  Jr.,  defendant,  with  notice 
to  terre-tenants  as  above.  The  writ  issued  on 
April  18,  1889. 

The  defence  was  made  by  Clark  as  terre-tenant, 
who  filed  an  affidavit  of  defence,  claiming  that 
the  Meigs  mortgage  had  been  divested  by  sher- 
iff's sale  to  him  upon  a  judgment  entered  against 
Bunting,  at  a  time  when  a  judgment  in  favor  of 
R.  W.  Ryerss  in  respect  to  which  the  Meigs 
mortgage  was  a  junior  incumbrance  appeared  by 
the  record  unsatisfied  against*  Bunting.  The 
plaintiffs  however  claimed  that  this  Ryerss 
judgment  had  been  entered  upon  a  bdnd  secured 
by  mortgage  upon  premises  other  than  those  sub- 
ject to  the  Meigs  mortgage ;  and  that  this  mort- 
gage had  been  marked  satisfied  of  record  prior  to 
the  sale  to  Clark,  the  terre-tenant.  They  fur- 
ther showed  that  an  affidavit  had  been  Hied  by 
Bunting  in  support  of  a  rule  to  open  said  judg- 
ment and  let  him  into  a  defence,  which  rule  was 
pending  at  the  time  of  the  sheriff's  sale  to  Clark, 
and  claimed  that  this  was  notice  to  Clark.  It 
further  appeared  that  this  rule  was  discharged, 
but  subsequently  reinstated  and  finally  with- 
drawn by  agreement  on  May  1G,  1877,  within  a 
few  weeks  after  the  sale  to  Clark. 

Subsequently  a  case  stated  in  the  nature  of  a 
special  verdict  was  agreed  upon  as  follows : — 

(1)  On  August  9,  1878,  there  was  entered  of 
record  (as  of  June  Term,  1873,  O.  D.  C,  D.  S. 
B.,  No.  882)  a  judgment  against  Samuel  C. 
Bunting,  Jr.,  in  favor  of  Robert  W.  Ryerss  for 
$8000,  upon  a  bond  and  warrant  of  attorney. 
The  mortgage  of  Samuel  C.  Bunting,  Jr.,  to 
Robert  W.  Ryerss  for  $8000,  dated  November 
4,  1872,  and  recorded  in  Mortgage-book  J.  A. 
H.,  No.  291,  page  118,  etc.  (which  secured  the 
bond  and  warrant  under  which  the  above  judg- 
ment of  Ryerss  v.  Bunting  was  entered)  was 
satisfied  of  record  upon  October  81,  1874,  by 
Frederick  B.  Vogel,  by  virtue  of  an  ^signment 
from  Robert  W.  Ryerss,  dated  September  23, 


Digitized  by  Google 


2 


WEEKLY  NOTES  OF  CASES. 


1874,  and  recorded  upon  October  29,  1874,  in 
Mortgage-book  F.  T.  W.,  No.  207,  page  165,  etc. 

(2)  On  November  26,  1878,  Samuel  C.  Bunt- 
ing, Jr.,  executed  to  J.  Forsyth  Meigs  the  mort- 
gage upon  which  this  suit  is  brought.  (This 
mortgage  is  for  $9000,  and  was  recorded  on 
November  26,  1873,  the  day  of  its  date,  in 
Mortgage-book  F.T.  W.,No.  95,  page  477,  etc.) 

(8)  On  June  11,  1875,  there  was  entered  of 
record  as  of  Common  Pleas  No.  1,  June,  1875, 
No.  334,  a  judgment  against  the  said  Samuel  C. 
Bunting,  Jr.,  in  favor  of  Ephrairo  Clark  for 
$12,000  upon  a  bond  and  warrant  of  attorney. 
An  alias  writ  of  fieri  facias  was  issued  upon  this 
judgment  January  26, 1877,  and  the  lot  of  ground 
second  described  in  the  said  mortgage  of  Bunt- 
ing to  Meigs,  dated  November  26,  1873,  was 
levied  upon,  and  subsequently  (under  a  writ  of 
venditioni  exponas,  issued  February  21,  1877,  in 
the  same  case)  was  sold  by  the  sheriff  on  March 
5,  1877,  for  $2600,  but  the  terms  of  sale  not 
having  been  complied  with,  under  an  alias  writ, 
the  said  lot  was  again  sold  April  2,  1877,  and 
was  bought  by  Charles  D.  Clark,  the  terre-tenant, 
and  one  of  the  defendants  in  this  suit.  The 
sheriff  made  a  deed  to  said  Clark,  which  was 
acknowledged  May  12,  1877,  and  duly  recorded. 

Upon  this  case  stated  judgment  was  entered 
in  the  Court  below  on  June  25,  1890,  against  the 
terre-tenants  for  the  amount  of  the  mortgage  with 
interest  from  June  16, 1878,  making  $15,628.48. 
Whereupon  the  terre-tenants  took  this  appeal, 
assigning  for  error  this  action  of  the  Court. 
John  G.  Johnson,  for  appellants,  cited — 
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Harper's  Appeal,  4  Wkbklt  Notbs,  49. 

Coyne  v.  Souther,  61  Pa.  457. 

Magaw  v.  Garrett,  25  Id.  322. 

Ooepp  v.  Gartiser,  35  Id.  133. 

Saunders  v.  Gould,  26  Wkkk.lt  Notbs,  121. 
William  M.  Meigs  and  John  Samuel,  for  ap- 
pellees, cited — 

Dewitt's  Appeal,  76  Pa.  283. 

Kirke's  Appeal,  87  Id.  242. 

Cohen's  Appeal,  10  Wbbklt  Notbs,  545. 

Goepp  v.  Gartiser,  25  Pa.  130. 

Loverin  v.  Humboldt  Co.,  17  Wbbklt  Notes,  487. 

Waters  v.  Largy,  5  Rawle,  131. 

Mitchell  v.  Coombs,  11  Wbbklt  Notbs,  70. 

Wood  v.  Vanarsdale,  3  Rawle,  401. 

Anderson  v.  Neff,  11  8.  &  R.  208. 

Griffith  v.  Sears,  17  Wbbklt  Notbs,  468. 

Biddle  v.  Tomlinson,  20  Id.  74. 

Parke  c.  Neely,  9  Id.  193. 

Miller  ».  Pluck,  26  Id.  213. 

Patterson  v.  Given,  16  Phila.  347. 

April 6, 1891.  Mitchrll,J.  A  bondand  mort- 
gage are  distinct  and  separate  securities  though  for 
the  same  debt.    As  against  the  rights  of  third 


parties,  payment  in  fact  of  either  extinguishes 
the  debt,  and  therefore  satisfies  the  other.  (Mit- 
chell v.  Coombs,  96  Pa.  430  ;  Loverin  v.  Hum- 
boldt Co.,  118  Id.  6.)  And  even  between  the 
parties  the  two  securities  are  so  far  parts  of  the 
same  transaction  that  the  satisfaction  of  one  is 
presumed  to  be  the  payment  of  the  debt,  and 
therefore  to  include  the  satisfaction  of  the  other, 
and  the  burden  of  proof  is  on  the  creditor  to  show 
the  contrary.  But  this  result  depends  on  the 
intention  of  the  parties.  The  presumption  there- 
fore is  rebuttable,  and  satisfaction  of  one  security 
will  not  in  fact  be  satisfaction  of  the  other  unless 
the  parties  so  intend,  or  the  debt  be  actually 
paid.  (Fleming  ».  Parry,  24  Pa.  47 ;  Seiple  v. 
Seiple,  133  Id.  470.) 

These  being  the  rights  and  the  presumption  be- 
tween the  parties,  we  come  now  to  the  question 
in  the  present  case,  what  is  the  presumption  as 
applicable  to  a  third  party  having  an  interest  in 
the  subject-matter,  for  instance,  as  purchaser  at 
a  sheriff's  sale  ?  Is  he  bound  to  look  into  the 
actual  facts  of  payment,  or  the  intention  of  the 
parties,  further  than  they  have  been  made  acces- 
sible to  him  on  the  record  ?  The  clear  result  of 
our  cases  seems  to  be  that  he  is  not.  In  Magaw 
p.  Garrett  (25  Pa.  319),  there  was  a  judgment 
of  the  same  date  as  a  mortgage,  and  the  record 
indicated  that  it  was  a  subsisting  lien  at  the  time 
of  sheriff's  sale.  It  was  held  that  as  to  the 
purchaser  the  mortgage  was  discharged,  though 
the  judgment  were  in  fact  paid.  "  The  record, 
in  the  absence  of  notice  to  the  contrary,  is  for 
him  a  safe  guide."  Goepp  v.  Gartiser  (35  Pa. 
130),  was  to  the  same  effect.  Coyne  v.  Souther 
(61  Id.  455)  was  the  converse  of  the  preceding 
cases.  There  a  judgment  prior  to  the  mortgage 
was  marked  satisfied  on  the  record,  and  it  was 
held  that  the  mortgage  was  not  discharged, 
though  the  judgment  was  not  in  fact  paid,  and 
evidence  that  the  mortgagee  had  been  notified, 
before  the  sale,  of  a  rule  to  show  cause  why  the 
entry  of  satisfaction  on  the  senior  judgment 
should  not  be  stricken  off,  was  properly  ex- 
cluded, the  mortgagee  not  being  bound  to  pay 
any  attention  to  such  a  notice.  In  Reading  v. 
Hopaon  (90  Pa.  494),  there  was  no  lien  of  record 
when  the  mortgage  was  made  and  recorded,  but 
a  mechanic's  claim  woe  subsequently  filed  which 
it  was  offered  to  be  shown  related  back  to  the 
commencement  of  the  building  prior  to  the  mort- 
gage. It  was  held  that  the  offer  was  properly 
refused,  and  the  mortgage  was  not  discharged. 
The  date  of  the  commencement  of  the  building 
did  not  appear  on  the  face  of  the  lien,  and  it  was 
held  that  it  could  not  be  proved  by  parol,  Shahs- 
wood,  C.  J.,  saying  that  while  this  might  be 
shown  as  between  the  mortgagee  and  the  lien 
claimant,  because  the  former  was  bound  to  take 
notice  of  the  actual  state  of  things  on  the  ground, 
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jet  as  between  the  mortgagee  and  the  purchaser 
it  was  different.  "  As  the  bidder  at  sheriff's  sale 
is  not  bound  to  look  beyond  the  record  in  deter- 
mining what  he  shall  bid,  and  it  cannot  be  shown 
as  against  him  that  a  prior  lien  has  been  paid  or 
is  not  subsisting,  so  neither  can  he  take  advan- 
tage of  any  fact  dehor$  the  record  to  discbarge 
the  land  from  the  lien  of  the  mortgage."  (Id. 
497.)  And  in  tbe  latest  review  of  the  subject, 
it  is  said  by  our  brother  Clark  (Saunders  v. 
Gould,  134  Pa.  445,  460),  "  A  purchaser  is  not 
bound  to  look  beyond  the  record.  The  payment 
of  a  prior  lien  not  satisfied  of  record  will  not  pro- 
tect a  subsequent  mortgage  from  being  discharged 

by  the  sale  He  had  a  right  ....  to 

assume  that  the  liens  were  as  they  appeared  upon 
the  record,  and  the  judgment  docket  was  the 
criterion." 

These  cases  establish  the  general  rule  that  a 
purchaser  at  sheriff's  sale  is  entitled  to  rely  upon 
the  record  evidence  of  the  incumbrances  on  the 
property.  There  is  no  sufficient  reason  to  make 
the  case  of  double  securities  for  the  same  debt, 
as  e.g., a.  mortgage  and  a  judgment  on  the  accom- 
janying  bond,  an  exception.  As  already  shown, 
satisfaction  of  one  is  only  presumptive  payment 
of  the  debt,  from  which  satisfaction  of  the  other 
would  follow.  The  parties  have  an  unquestion- 
able right  to  extinguish  one  security  and  keep 
the  other  alive.  If  they  put  or  leave  the  record 
in  sucb  shape  as  to  indicate  that  they  have  ex- 
ercised that  right,  why  may  not  the  purchaser 
rely  upon  it  as  conclusive  evidence  as  in  other 
cases  ?  If  the  parties  had  made  a  formal  entry 
on  the  judgment  docket  that  "  the  mortgage  ac- 
companying the  bond  in  this  case  has  been  satis- 
fled,  but  the  parties  agree  that  the  judgment  is 
not  to  be  affected  thereby,"  there  could  be  no 
possible  question  of  the  validity  of  the  judgment 
as  a  subsisting  incumbrance.  But  parties  by 
leaving  the  judgment  on  the  docket  do  in  effect 
make  such  a  representation  to  those  who  inspect 
the  record.  If  the  bidder  goes  to  the  parties  for 
information  he  may  not  get  a  truthful  account, 
and  in  tbe  present  case  would  almost  certainly 
have  got  a  conflicting  one,  for  it  appears  that  the 
creditor  was  trying  to  collect  the  judgment  by 
fi.  fa.,  and  tbe  debtor  was  asserting  to  the  Court 
that  it  bad  been  paid.  But  the  bidder  is  not 
bound  to  take  any  such  risk.  As  said  by  Shars- 
wood,  J.,  in  Coyne  v.  Souther  (supra\ :  "  It  is 
very  important  that  bidders  at  sheriff's  sales 
should  feel  well  assured  as  to  whether  they  are 
offering  to  buy  a  clear  or  an  incumbered  title. .  .  . 
In  regard  to  the  lien  of  judgments  the  judgment 
docket  has  been  provided,  which  as  to  purchasers 
and  subsequent  incumbrancers  is  intended  to  afford 
them  certain  information."  (61  Pa.  457.)  We 
are  of  opinion  that  cases  like  the  present  come 
within  the  general  rule,  and  a  purchaser  finding 
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the  mortgage  satisfied,  but  the  judgment  still 
apparently  in  force,  may  rely  upon  the  record  as 
conclusive  evidence  that  the  parties  have  exer- 
cised their  right  to  maintain  the  judgment  as  a 
subsisting  incumbrance,  and,  therefore,  that  the 
sale  will  discbarge  the  second  mortgage. 

In  the  present  case  the  record  disclosed  an 
apparent  controversy  between  the  plaintiff  and 
defendant  in  the  judgment  at  the  time  of  the  sale. 
There  had  been  a  rule  to  open  the  judgment 
which  had  been  discharged  by  the  Court,  and 
subsequently  reinstated  by  agreement  of  the 
parties,  and  it  was  still  pending  at  the  time  of 
the  sale.  Even  if  the  whole  question  were  open, 
it  would  seem  that  the  most  that  could  be  fairly 
held  against  the  purchaser  would  be,  that  having 
bought  with  notice  of  the  pendency  of  the  rule, 
he  took  the  chances  of  the  Court's  action  upon 
it,  and  as  the  rule  was  subsequently  withdrawn 
the  judgment  stood  unaffected  as  if  it  had  never 
been  assailed.  But  the  question  is  not  open.  It 
was  held  in  Coyne  v.  Souther  (supra)  that  notice 
of  a  rule  to  strike  off  satisfaction  of  a  judgment 
did  not  change  the  legal  effect  of  the  satisfaction 
while  it  stood  on  the  record,  and  that  the  pur- 
chaser was  not  bound  to  pay  any  attention  to  such 
notice.  The  purchaser  here  had  notice  by  the 
record  that  there  was  a  rule  to  open  the  judg- 
ment pending,  but  the  rule  unacted  on  by  the 
Court  bad  no  greater  force  than  the  affidavit  of 
the  defendant  on  which  it  was  founded.  It 
showed  no  more  than  a  dispute  between  the 
parties  to  which  the  purchaser  was  not  bound  to 
give  any  heed.  He  was  entitled  to  rely  on  the 
legal  effect  of  the  judgment  so  long  as  it  stood  on 
the  record  unmodified  by  any  action  of  the  Court. 

Judgment  reversed,  and  judgment  on  the  case 
stated  tor  the  terre-tenant  Clark.         a.  h.  t. 


July  '90,  83.  February  23,  1891. 

Warner  v.  People's  Street  Railway  Co. 

Negligence—  Contributory  negligence —  Ordina  ry 
care — Street  passenger  railway  and  foot  pas- 
senger using  track  thereof— Reciprocal  rights 
and  duties  of. 

The  rights  of  a  foot  passenger  walking  upon  the 
track  of  a  street  passenger  railway  oompanj  upon  a 
public  highway  are  subordinate  to  the  right  of  way  of 
the  company's  oars.  Both  the  company  and  the  foot 
passenger  have  the  right  to  use  the  public  road,  and 
each  is  therefore  bound  to  look  out  for  the  other. 

Plaintiff  was  walking  upon  the  street  passenger  rail- 
way track  of  defendant  after  a  heavy  snow  storm,  in 
order  to  avoid  the  snow  and  slush  in  the  road.  At  a 
certain  point  the  company  had  cleared  its  track 
through  a  drift  some  two  hundred  feet  long,  leaving 
a  passage,  just  wide  enough  for  the  cars,  with  vertical 
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walls  of  snow  some  two  and  a  half  feet  in  height.  The 
drift  was  at  the  top  of  a  rise  from  which  there  was  an 
unobstructed  view  in  the  direction  from  which  a  street 
car  was  coming  of  from  a  quarter  to  half  a  mile.  The 
car  came  at  a  moderate  speed,  with  bells  that  could 
be  heard  for  forty  rods.  Plaintiff  was  overtaken  by 
the  car  shortly  after  entering  the  cut  and  stepped  out 
of  its  way  on  the  side.  The  horses  and  front  part  of 
the  car  passed  her,  but  she  was  struck  by  the  hinder 
part  of  the  car  and  injured.  Plaintiff  testified  that 
just  before  entering  the  out  she  looked  for  a  car  but 
did  not  see  it.   The  case  was  left  to  the  jury : 

Held,  that  the  Court  should  have  pronounced  plain- 
tiff negligent  as  a  matter  of  law.  She  had  entered  a 
place  of  manifest  danger  for  a  foot  passenger  and 
should  have  used  unusual  caution  and  vigilance. 
The  fact  that  she  failed  to  see  the  oar,  whioh  must 
have  been  plainly  in  sight,  showed  that  she  did  not 
perform  this  duty. 

Appeal  of  the  People's  Street  Railway  Com- 
pany of  Luzerne  County,  defendant,  from  the 
judgment  of  the  Common  Pleas  of  Lackawanna 
County,  in  an  action  of  trespass  brought  by 
Abbie  Warner,  by  her  next  friend  George 
Warner,  to  recover  for  injuries  received  owing 
to  the  alleged  negligence  of  defendant. 

The  plaintiff,  a  young  woman  of  eighteen 
years,  brought  this  action  to  recover  for  inju- 
ries received  by  a  collision  with  a  street  car  of 
the  defendant  while  walking  upon  its  track  at 
2  P.  M.  on  a  bright  afternoon  in  March,  1888. 

The  road  of  the  defendant  leads  from  Scranton 
to  Dunmore,  along  the  public  highway.  The  car 
track  was  laid  along  one  side  of  the  travelled 
way  and  the  carriage  track  occupied  the  other. 
A  severe  snow  storm  had  occurred  previous  to 
March  17,  1888,  and  a  high  drift  had  formed 
along  the  street-car  track  for  a  distance  of  a 
block,  or  over  half  a  block.  This  had  been 
shovelled  out,  leaving  a  narrow  channel  just 
wide  enough  for  the  car  to  pass  through  and 
making  a  bank  on  each  side,  with  perpendicular 
walls,  two  or  two  and  a  half  feet  high.  Plain- 
tiff attempted  to  pass  through  this  narrow  cut  in 
front  of  a  car,  which,  she  claimed,  she  did  not 
see,  and  was  overtaken,  when  she  stepped  off 
the  track  againBt  the  bank.  The  horses  and 
whippletrees  and  front  end  of  the  car  passed 
her,  but  before  the  hind  wheels  passed  her  she 
was  hit  and  thrown  down,  the  hind  wheels  pass- 
ing over  her  ankles.  The  driver  was  looking  for 
a  broken  rail  at  the  switch  and  did  not  see  her 
until  she  was  opposite  his  horses'  heads.  The 
pluintiff  did  not  call  to  the  driver  to  stop  or 
make  any  motion  to  him  to  stop.  The  horses 
had  bells.upon  them  which  could  be  heard  for 
forty  rods. 

Nearly  all  the  witnesses  testified  that  a  car 
could  have  been  seen  for  from  a  quarter  to  half 
a  mile  from  the  entrance  to  this  cut,  and  a  pass- 
ing switch  was  at  the  entrance  to  the  drift. 

All  defendant's  witnesses  testified  that  the 


snow  on  the  opposite  side  of  the  channel  from 
where  plaintiff  stepped  out  was  not  more  than 
twelve  to  eighteen  inches  deep,  but  the  snow 
was  soft  and  slushy. 

It  also  appeared  that  plaintiff  would  have  had 
no  difficulty  in  stepping  out  on  the  opposite  side 
of  the  cot  except  for  the  inconvenience  of  step- 
ping into  slushy  snow. 

Plaintiff  testified  that  when  she  first  saw  the 
car  the  horses  were  walking,  but  when  about 
twelve  feet  from  her  they  were  whipped  up  to  a 
trot.  The  grade  was  a  gradually  ascending  one 
for  a  long  distance  before  reaching  the  switch, 
and  from  that  point  began  to  descend  a  little, 
but  was  nearly  level. 

Defendant  requested  the  Court  (Connolly,  J.) 
to  charge,  inter  alia : — 

(2)  That  under  all  the  evidence  the  verdict 
must  be  for  the  defendant.  Antwer.  As  already 
stated  to  you,  gentlemen  of  the  jury,  in  our  gene- 
ral charge,  we  leave  it  as  a  question  of  fact  to 
you  whether  or  not  there  was  any  negligence  on 
the  part  of  this  plaintiff.  If  you  find  from  the 
evidence  that  there  was  no  negligence  on  her 
part,  then  we  could  not  affirm  this  point.  If 
there  was  negligence  on  her  part — if  you  do  find 
there  was  negligence  on  her  part — then  this  point 
we  would  have  to  affirm ;  but  as  drawn,  and 
under  the  circumstances,  we  will  have  to  leave 
it  as  a  matter  of  fact  to  you  to  find  whether  or 
not  there  was  contributory  negligence  on  her 
part.  As  the  point  is  drawn  we  refuse  to  affirm 
it.    (Second  assignment  of  error.) 

Verdict  for  plaintiff  for  $1050  and  judgment 
thereon ;  whereupon  defendant  appealed,  assign- 
ing error,  infer  alia,  as  above. 

William  H.  Jessup  (  William  H.  Jessup,  Jr., 
and  Horace  E.  Hand  with  him),  for  appellant. 

This,  upon  the  plaintiff's  own  testimony,  was  a 
clear  case  of  contributory  negligence. 

Buzby  v.  Puila.  Traction  Co.,  126  Pa.  559. 

Ferguson  v.  Traction  Co.,  47  Leg.  Int.  494. 

Pittsburgh  Southern  Rwy.  v.  Taylor,  104  Pa.  306. 

Patton  r.  Traction  Co.,  132  Id.  76. 

McKee  v.  Bidwell,  74  Id.  218. 

Goshorn  r.  Smith,  92  Id.  435. 

Baker  r.  Fehr,  97  Id.  70. 

Forker  v.  Borough  of  Sandy  Lake,  130  Id.  123. 

8tileB  v.  Geesey,  71  Id.  439. 

Thomas  v.  Rwy.  Co.,  132  Id.  504. 

Suydam  v.  Grand  St.  etc,  R.  R.,  41  Barb.  375. 

Samuel  B.  Price  (J.  W.  Carpenter  with  him), 
for  appellee. 

It  is  not  contributory  negligence  on  the  part 
of  a  foot  traveller  to  walk  on  the  carriage-way 
of  a  country  road,  even  though  a  sidewalk  be 
provided. 

Shearman  &  Redfleld  on  Neg.,p.  380,  §  314. 
Coombs  v.  Purrington,  42  Maine,  332. 
Boss  v.  Litton,  5  Carr.  &  P.  407. 

Where  persons  are  permitted  to  use  a  railroad 
track  as  a  footway,  new  duties  grow  out  of  such 
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circumstances,  and  a  railroad  company  when 
passing  such  a  permissive  way  is  held  to  a 
greater  degree  of  care  than  if  no  such  way 
existed. 

Kay  r.  Penna.  R.  R.  Co.,  65  Pa.  273. 
Taylor  v.  D.  k  H.  Can.  Co.,  113  Id.  162. 

If  there  is  evidence  from  which  negligence 
may  be  fairly  inferred,  it  must  go  to  the  jury,  no 
matter  how  strong  or  persuasive  may  be  the 
countervailing  proof. 

Howard  Express  Co.  r.  Wile,  64  Pa.  201. 

Railway  Company  r.  Poxley,  107  Id.  539. 

As  to  the  relative  rights  of  persons  and  street 
cars  on  a  highway,  see — 

Thomas  i».  Railway  Co.,  132  Pa.  514. 
Jatbo  r.  Q.  &  C.  St.  Pass.  Rwy.  Co.,  4  Pbila.  26. 
Patton  r.  Traction  Co.,  132  Pa.  76. 
Fleokenstein  p.  Dry  Dock  Co.,  11  N.  B.  Rep.  951. 
Lynam  p.  Union  Rwy.  Co.,  114  Mass.  83. 

April  20,  1891.  Mitchell,  J.  The  place 
of  the  accident  was  in  the  public  road,  where 
both  parties  had  a  right  to  be,  and  where  each, 
therefore,  was  bound  to  be  on  the  lookout  for  the 
other.  (Schmidt  v.  McGill,  120  Pa.  405.)  But 
the  right  of  the  defendant's  cars  was  superior. 
They  were  confined  to  the  track,  and  on  that 
they  had  the  right  of  way,  to  which  the  use  by 
other  parties,  on  foot  or  otherwise,  was  of  neces- 
sity subordinate.  The  plaintiff,  on  the  other 
band,  could  use  the  whole  road,  and  which  part 
of  it  she  took  was  merely  a  matter  of  conveni. 
ence.  That  defendant,  in  clearing  its  track  from 
snow  for  the  passage  of  its  cars,  had  made  it  also 
more  convenient  for  plaintiff  to  walk  on,  could 
not  be  turned  to  its  disadvantage  or  enlarge  the 
plaintiff's  rights  over  that  part  of  the  public 
road.  They  were  still  subordinate  to  defendant's 
right  of  way.  (Jatho  v.  Pass.  Railway  Co.,  4 
Phila.  24  ;  Thomas  v.  Pass.  Railway  Co.,  132 
Pa.  504;  Adolph  v.  Railroad  Co.,  76  N.  Y. 
530.) 

These  being  the  respective  rights  of  the  par- 
ties, the  plaintiff  came  to  a  point  on  the  road 
where  the  defendant's  track  ran  through  a  snow 
drift  for  a  distance  estimated  by  plaintiff  herself 
at  half  a  block,  where  the  snow  had  been  removed 
from  the  track,  leaving  a  passage  just  wide 
enough  for  the  cars,  with  vertical  walls  of  snow 
two  or  two  and  a  half  feet  in  height.  It  was 
plainly  a  place  of  danger  for  a  foot  passenger,  in 
case  a  car  should  reach  it,  and  therefore  a  place 
for  unusual  caution  and  vigilance.  But  the  rest 
of  the  road  was,  as  plaintiff  testified,  ankle  deep 
in  snow  and  slush,  and  plaintiff  took  the  more 
dangerous  but  more  comfortable  way.  She  says 
she  looked  just  before  she  went  into  the  cut,  to 
see  if  there  was  a  car  behind  her,  and  saw  none. 
But  on  this,  the  pivotal  point  of  the  case,  the 
uncontradicted  evidence  is  overwhelmingly 
against  her.    The  drift  was  at  the  top  of  a  hill 


or  rise,  from  which  there  was  an  unobstructed 
view  jn  the  direction  from  which  the  car  was 
coming,  fixed  by  plaintiff's  own  witnesses,  at  a 
quarter  to  half  a  mile,  and  up  this  hill  the  car 
came  at  a  moderate  speed,  with  bells  that  could 
be  heard  for  forty  rods.  Yet  plaintiff  herself 
says  she  had  got  but  a  little  way  into  the  passage 
before  the  car  came  upon  her.  It  is  unquestion- 
able that  the  car  must  have  been  plainly  in  sight 
at  the  time  she  entered  this  dangerous  path,  and 
if  she  looked  at  all  it  must  have  been  a  mere 
heedless  glance,  which  all  the  evidence  shows  was 
not  an  adequate  performance  of  the  duty  the 
situation  required.  The  case  belongs  clearly  to 
the  class  of  Carroll  v.  R.  R.  Co.  (12  Weekly 
Notes,  348),  and  required  the  Court  to  pro- 
nounce plaintiff  negligent  as  matter  of  law.  The 
defendant's  second  point  should  have  been 
affirmed. 

As  this  point  is  conclusive  of  the  case,  it  is  not 
necessary  to  discuss  the  others. 
Judgment  reversed.  h.  c.  o.  • 


Jan.  *91,  187.  February  19,  1891. 

Christman  v.  Phila.  and  Reading  R.  R.  Co. 

Negligence — Contributory  negligence — Act  of 
April  4,  1868 —  When  a  person  is  not  em- 
ployed about  the  premises  of  a  railroad  com- 
pany within  the  meaning  of  the  Act. 

A  person  employed  in  removing  iron  wbicb  has  been 
unloaded  from  railroad  cars  and  laid  between  the 
two  tracks  of  a  private  siding  belonging  to  an  iron 
company  and  on  its  ground,  is  not  clearly  employed 
"on  the  premises"  of  the  railroad  oompany  within 
the  meaning  of  the  Act  of  April  4,  1868  (P.  L.  58), 
limiting  the  liability  for  injuries  in  such  cases  ;  and 
in  the  absenoe  of  a  specific  request  for  a  charge  to  that 
effect,  it  is  not  error  to  leave  the  question  to  the  jury. 

Where  however  the  person  injured  is  not  employed 
or  engaged  in  any  business  connected  with  the  rail- 
road, he  does  not  come  within  the  terms  of  tbe  Act, 
and  the  point  is  unimportant. 

Richter  r.  R.  R.  Co.  (104  Pa.  511)  followed ;  Cum- 
mlngfl  v.  R.  R.  Co.  (92  Id.  82)  ;  R.  R.  v.  Colvin  (118 
Id.  230)  distinguished. 

A.  an  em  ploy  d  of  an  iron  company  was  engaged  in 
removing  irou  from  a  place  between  two  tracks  of  a 
private  siding  of  the  iron  oompany  where  it  had  been 
deposited  by  the  railroad  company  the  preceding  day  ; 
in  doing  so  be  was  obliged  to  cross  one  of  the  sidings 
and  to  pass  between  two  empty  cars  ;  to  give  himself 
more  room,  he  removed  the  coupling  iron  and  laid  it 
on  the  bumper  of  tbe  car ;  while  engaged  in  his  work 
he  saw  the  shifting  engine  pass  up  the  main  track,  and 
he  subsequently  replaced  the  coupling  iron  so  that  it 
should  be  in  place  in  case  it  was  intended  to  move  the 
two  oars  between  which  he  was  passing  ;  while  so  en- 
gaged the  oars  beyond  the  two  in  question  were  backed 
down  without  warning  and  without  there  being  any 
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one  on  the  rear  of  the  train  to  give  warning,  and  he 
was  injured : 

Held  (1)  that  he  was  not  withiu  the  provisions  of 
the  Act  of  April  4,  1868  (P.  L.  58). 

(2)  That  the  question  of  how  long  he  might  pru- 
dently continue  at  work  and  what  amount  of  observa- 
tion be  was  bound  to  give  to  the  progress  of  ooupling 
the  oars  and  the  approach  to  his  locality,  depended  on 
too  many  elements  to  make  it  the  duty  of  the  Court  to 
say  that  there  was  any  fixed  standard  of  prudent  con- 
duct to  which  he  was  bound  to  conform. 

Appeal  of  the  Philadelphia  and  Reading  Rail- 
road Company,  defendant,  from  the  judgment  of 
the  Common  Pleas  of  Lebanon  County,  in  an 
action  of  trespass  by  Wilson  Cbristman,  to  re- 
cover damages  for  personal  injuries. 

On  the  trial,  before  Simonton,  P.  J.,  of 
Dauphin  County,  it  appeared  that  the  plaintiff 
was  an  employe^  of  the  Lebanon  Rolling  Mill, 
whose  property  was  situated  along  the  defend- 
ant's railroad  in  the  city  of  Lebanon.  A  siding 
of  two  nearly  parallel  tracks  had  been  constructed 
for  the  convenience  of  the  rolling  mill  company 
from  the  railroad  into  the  mill  company's  yard. 
On  the  day  of  the  accident,  January  15,  1889, 
the  rolling  mill  company  had  a  pile  of  bar  iron, 
unloaded  from  cars  the  day  previously,  lying 
opposite  the  mill  between  the  two  tracks  of  this 
siding.  The  plaintiff  was  engaged,  with  a  fel- 
low-servant, in  carrying  the  bar  iron  into  the 
rolling  mill,  and  to  do  so  they  had  to  cross  the 
track  or  siding  immediately  adjacent  to  the  mill. 
The  plaintiff  and  his  companion  carried  the  iron 
until  he  saw  the  defendant's  shifting  engine  go  up 
the  main  track  past  the  rolling  mill  and  towards 
the  point  where  the  siding  joined  the  main  track  ; 
that  was  about  fifteen  minutes  before  the  acci- 
dent. The  shifting  engine  came  in  from  the 
west  on  to  the  track  of  siding  nearest  the  mill, 
and  moved  the  cars  on  that  track  for  about  fif- 
teen minutes  before  the  accident,  making  shifts 
or  couplings,  getting  the  trains  together  and  the 
empty  cars  attached  for  the  purpose  of  taking 
out  the  empty  cars— which  afterwards  were 
taken  out;  during  this  time  the  plaintiff  and 
his  fellow-servant  went  on  carrying  the  iron 
into  the  mill.  Immediately  before  the  accident, 
the  plaintiff  stopped  on  the  track  in  the  space 
between  the  two  cars,  and  between  the  two  rails 
of  the  track  or  siding  nearest  the  mill,  and  re- 
placed the  coupling  pin,  which  he  had  previously 
moved  so  as  to  give  himself  more  room,  in  the 
link  or  draw  head  of  the  car;  he  stopped  long 
enough  to  replace  the  pin  in  the  drawhead,  and 
immediately  thereafter,  as  he  turned  to  go,  the 
cars  were  pushed  together  and  he  was  struck, 
his  arm  caught  between  the  bumpers  and  crushed, 
and  subsequently  amputated  at  the  shoulder.  The 
purpose  of  plaintiff,  as  he  testified,  was  to  replace 
the  pin  in  the  link,  and  thence  to  continue  across 
the  track  for  another  piece  of  iron,  and  his  motive 


for  replacing  it  was  that  the  pin  might  be  in  its 
proper  place  if  and  when  the  cars  were  moved 
out,  and  because  after  seeing  the  shifting  en- 
gine pass  it  came  into  his  mind  that  they 
might  shift.  The  allegation  of  the  plaintiff  whs 
that  no  warning  was  given  of  the  approach  of 
the  train,  and  it  was  uncontradicted  that  there 
was  no  brakeman  on  the  rear,  and  no  one  to  see 
the  impending  danger.  Other  facts  appear  in 
the  opinion  of  the  Court. 

The  defendant  requested  the  Court  to  charge, 
inter  alia,  as  follows 

( 5)  That  as  the  uncontradicted  evidence  shows 
that  the  plaintiff  before  and  at  the  time  of  the 
injury  was  lawfully  employed  on  and  about  the 
siding  and  premises  of  the  defendant,  his  right  of 
action  and  recovery  is  therefore  such  only  as 
would  exist  if  he  were  an  employe  of  defendant, 
as  provided  by  the  Act  of  Assembly  approved 
April  4,  1868,  and  therefore  he  cannot  recover. 
Refitted. 

(6)  That  as  the  evidence  shows  that  the  plain, 
tiff  at  the  time  of  the  injury  was  voluntarily  en- 
gaged on  or  about  a  railroad  car  on  siding,  and 
on  and  about  the  siding  and  premises  ,of  the 
defendant,  his  right  of  action  and  recovery  is 
therefore  such  only  as  would  exist  if  he  were  an 
employe"  of  the  defendant,  as  provided  by  the  Act 
of  Assembly  approved  April  4,  1868;  and  as  the 
negligence  complained  of  is  the  alleged  negligence 
of  brakemen  and  employes  in  charge  of  defen- 
dant's engine  and  cars,  who  occupy  the  relation 
of  fellow-servants  to  the  plaintiff,  therefore  he 
cannot  recover.  Refuted. 

(7)  The  statement  of  the  plaintiff  that  he 
saw  the  shifting  engine  of  the  defendant  pass 
the  rolling  mill  about  fifteen  minutes  before  the 
accident,  in  connection  with  his  admission  that 
it  came  into  his  mind  that  the  engine  might  shift, 
together  with  his  knowledge  of  the  siding  and  its 
use,  establish  his  knowledge  of  the  danger  at  the 
point  where  the  accident  occurred  equivalent  to 
notice  to  him,  and  taint  his  subsequent  conduct 
with  negligence  contributing  to  the  injury,  and 
therefore  he  cannot  recover.  Refuted. 

In  the  general  charge  the  Court  said:  "That 
Act  of  Assembly  (April  4,  1868)  provides  that 
*  whenever  any  person  shall  sustain  personal 
injury' — which  this  plaintiff  here  did,  and  I  shall 
only  read  the  part  of  the  Act  which  applies — 
4  while  lawfully  engaged  or  employed  on  or  about 
the  roads,  works,  depots,  and  premises  of  a  rail- 
road company,  or  in  or  about  any  train  or  car 
therein  or  thereon,  of  which  company  such  per- 
son is  not  an  employe1,  the  right  of  action  of  such 
person'  shall  simply  be  the  same  as  if  he  were  an 
employe".  And  the  rule  of  law  is  that  an  employe* 
of  a  company  cannot  recover  for  injuries  suffered 
as  the  result  of  the  negligence  of  his  co-employes ; 
and  the  defendant  here  contends  that  this  plaintiff 
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stand*  in  the  same  position  he  would  if  he  bad 
been  an  employe*  of  the  Reading  Railroad  Com- 
pany. The  negligence  complained  of  and  alleged, 
being  negligence  of  other  employed  of  the  rail- 
road  company,  the  defendant  contends  that  this 
Act  of  Assembly  puts  this  plaintiff  precisely 
where  he  would  be  if  he  were  an  employe*  of  the 
company,  and  therefore  he  cannot  recover.  [And 
we  may  say  just  this  to  you  about  that,  gentle- 
men, that  if  when  he  was  injured,  and  imme- 
diately before  he  was  injured,  he  was  engaged  on 
or  about  the  roads,  works,  depots,  and  premises 
of  the  railroad* company,  or  in  or  about  any  train 
or  car  of  the  railroad  company,  then  he  cannot 
recover.  It  is  not  a  question  of  the  ownership 
of  the  property  necessarily.  It  might  be  the 
premises  of  the  railroad  company,  even  if  they 
did  not  absolutely  own  it.  The  question  is,  Was 
this  the  premises  of  the  railroad  company,  or  was 
it  the  premises  of  the  Light  Rolling  Mill  ?  Or  it 
might  be  both.  Two  railroad  companies  might 
have  a  right  over  the  track,  so  that  it  would  be 
the  premises  of  either  in  case  an  accident  hap- 
pened, so  far  as  this  Act  of  Assembly  would 
apply ;  and  you  must  determine  from  the  evi- 
dence in  this  case  as  to  whether  this  was  the 
premises  of  the  railroad  company.  If  it  was, 
and  if  be  was  employed  about  the  premises  of  the 
railroad  company,  then  be  cannot  recover  in  this 
action,  because  this  Act  of  Assembly  stands  un- 
repealed. If  it  was  its  premises,  he  cannot  re- 
cover, so  far  as  this  Act  is  concerned.  If  you 
find  that  this  was  the  railroad's  premises,  it  is  the 
end  of  the  case.  "J 

Verdict  for  plaintiff  for  $3210.  Defendant 
thereupon  appealed,  assigning  for  error,  inter 
alia,  the  answers  to  the  points,  and  the  portion  of 
the  charge  above  inclosed  in  brackets. 

C.  H.  KiUinger  {J.  W.  KiUinger  with  him), 
for  appellant. 

Under  the  facts  of  this  case  the  defendant  was 
protected  by  the  Act  of  April  4,  1868. 
R.  R.  p.  Colvin,  118  Pa.  230. 
Stone  v.  R.  R.,  132  Id.  206. 

Richter  v.  R.  R.  Co.  (104  Pa.  511),  is  distin- 
guishable, because  Richter  was  hauling  ashes,  an 
employment  having  no  connection  with  the  rail- 
road company,  while  Christman  was  handling 
freight  that  had  been  unloaded  by  the  company. 

To  the  plaintiff  the  danger  should  have  been 
so  obvious,  from  what  he  thought,  that  if  he  ex- 
posed himself  to  it,  as  he  did,  without  any  in- 
quiry, he  should  not  be  allowed  to  ask  the  appel- 
lant to  compensate  him  for  injuries,  the  risk  of 
which  be  assumed  by  his  voluntary  act. 
Flower  r.  Pa.  R.  R.,  66  Pa.  210. 
MulhetTin  p.  R.  R.,  81  Id.  366. 


McDonald  p.  Rookhill  Iron  and  Coal  Co.,  135 
Id.  1. 

A.  Frank  Seltzer  (B.  Morris  Strotue  with 
him),  for  appellee. 


In  order  that  a  railroad  company  may  be  pro- 
tected by  the  Act  of  April  4,  1868,  it  is  neces- 
sary that  the  injured  person  should  be  employed 
about  the  premises  of  the  company ;  Christman 
was  employed  about  the  iron  works. 
Richter  p.  R.  R.  Co.,  104  Pa.  511. 

The  plaintiff  was  not  guilty  of  contributory 
negligence. 

R.  R.  Co.  p.  Bondrou,  92  Pa..  475. 


April  20, 1891.  Mitchell,  J.  The  assign- 
ments of  error  raise  two  questions :  first,  Was 
the  plaintiff  on  the  footing  of  an  employee  of  the 
railroad  company  under  the  Act  of  1868?  That 
Act  includes  persons  "lawfully  engaged  or  em- 
ployed on  or  about  the  roads,  works,  depots,  and 
premises  of  a  railroad  company,  or  in  or  about 
any  train  or  car  therein  or  thereon."  Whether 
the  place  of  the  accident  was  the  premises  of  the 
railroad  company  was  left  to  the  jury  as  a  ques- 
tion of  fact.  The  land  on  which  the  siding  was 
laid,  and  the  tracks  themselves  were  not  the 
property  of  the  defendant,  but  of  the  rolling  mill, 
and  were  used  from  time  to  time  as  required  by 
the  convenience  of  the  mill,  by  defendants  and 
also  by  the  Cornwall  and  Lebanon  *  Railroad 
Company,  under  conditions  which  were  in  evi- 
dence by  parol.  It  is  not  clear  that  the  place 
was  the  premises  of  the  railroad  company  within 
the  meaning  of  the  statute,  and  certainly  in  the 
absence  of  a  specific  request  to  charge  to  that 
effect,  it  was  not  error  to  leave  the  question  to 
the  jury.  But  in  either  view  this  point  was  un- 
important, for  the  plaintiff  was  not  employed  or 
engaged  in  any  business  connected  with  the  rail- 
road. There  was  a  pile  of  iron  on  the  ground 
of  the  rolling  mill,  and  plaintiff  was  engaged  in 
carrying  it  into  the  mill.  The  iron  had  in  fact 
been  unloaded  from  the  cars  the  day  before,  but 
the  act  of  unloading  had  been  fully  completed, 
and  had  no  connection  with  plaintiff's  work.  So 
far  as  that  was  concerned,  there  was  no  difference 
whether  the  unloading  was  the  day  before  or  the 
year  before.  So  also  the  fact  that  when  unloaded 
it  had  been  piled  up  between  the  two  tracks  had 
nothing  to  do  with  the  plaintiff's  work,  except 
that  it  involved  the  incident,  immaterial  so  far  as 
the  nature  of  his  work  was  concerned,  that  he 
had  to  cross  one  of  the  tracks  in  going  to  and  fro 
between  the  pile  and  the  mill.  If  the  iron  had 
been  piled  between  the  track  and  the  mill,  his 
employment  would  have  been  exactly  the  same, 
and  yet  he  would  not  have  had  anything  to  do 
with  the  track.  As  said  in  Richter  v.  Pennsyl- 
vania Co.  (104  Pa.  511),  plaintiff's  "business 
was  not  with  or  about  the  railroad,  or  its  cars, 
but  about  the  iron  works  ....  and  he  became 
neither  an  employee  nor  quasi  employee  of  the  de- 
fendant simply  because  he  attempted  to  remove 
one  of  its  care  from  his  path."    That  case  in 
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fact  is  so  closely  on  all  fours  with  the  present 
that  it  is  unnecessary  to  do  more  than  refer  to  it 
generally  for  the  principles  by  which  this  is  to 
be  ruled. 

The  distinctions  between  this  and  the  other 
cases  cited  are  obvious.  In  Cummings  v.  R.  W. 
Co.  (92  Pa.  83),  the  plaintiff  was  on  the  car 
assisting  in  unloading.  In  R.  R.  Co.  v.  Colvin 
(118  Pa.  280),  the.  plaintiff  was  hauling  freight 
to  the  cars,  and  was  in  a  place  which  this  Court 
said  was  "  practically  a  part  of  the  yard."  And 
in  Stone  ».  Penna.  R.  R.  (132  Id.  206),  plain- 
tiff  was  separating  the  train,  which  was  primarily 
the  work  of  the  railroad  employees,  but  which  the 
evidence  established  was  his  duty  in  case  the 
others  omitted  it.  It  was  railroad  business,  and 
while  he  was  engaged  at  it  he  was  put  by  the 
statute  in  a  position  of  a  quasi  employee. 

Secondly,  Was  the  plaintiff  so  clearly  guilty  of 
contributory  negligence  that  the  Court  was  bound 
to  Bay  60  as  a  matter  of  law  ?  Plaintiff  was  there 
in  the  prosecution  of  his  work.  The  iron  was 
between  the  tracks  and  he  necessarily  had  to 
cross  one  of  them  to  get  to  the  mill.  The  iron 
bars  were  from  twelve  to  twenty  feet  long,  and 
to  facilitate  his  work  he  widened  the  passage 
between  the  cars  by  taking  out  the  coupling. 
While  engaged  at  his  work  he  saw  the  shifting 
engine  go  up  on  the  defendant's  road,  and  after 
continuing  his  work  for  about  fifteen  minutes,  the 
thought  occurring  to  him  that  the  cars  on  the 
siding  which  he  was  crossing  might  be  shifted, 
he  replaced  the  coupling,  and  as  he  started  across 
the  track  for  another  bar  of  iron  the  cars  were 
jammed  together,  and  the  injury  happened. 
Much  stress  was  laid  by  appellant  on  the  fact 
that  plaintiff  had  been  employed  on  or  about  the 
switch  for  several  months,  and  had  knowledge  of 
the  danger  during  the  operation  of  shitting. 
This  fact  was  sought  to  be  used  to  show  that  he 
was  within  the  Act  of  1868,  but  had  no  bearing 
on  the  nature  of  his  actual  employment  at  the 
time  of  the  injury.  It  was,  however,  relevant 
as  showing  knowledge  which  bore  upon  the 
question  of  negligence.  But  this  knowledge  had 
a  double  edge.  While  conveying  notice  of  dan- 
get,  it  also  conveyed  notice  of  the  time  likely  to 
elapse,  and  the  warning  customarily  given  before 
the  danger  became  imminent.  It  was  in  evi- 
dence that  after  the  plaintiff  saw  the  engine  go 
up,  fifteen  or  twenty  minutes  were  occupied  in 
coupling  the  cars  to  be  taken  out  and  getting  the 
train  together.  It  was  also  in  evidence  that  the 
two  cars  between  which  the  injury  occurred 
were  not  defendant's  cars,  and  were  not  to  be 
taken  out.  Under  these  circumstances  it  cer- 
tainly was  not  plaintiff's  duty  immediately  on 
seeing  the  engine  go  up,  to  cease  work  and  stand 
idle  for  the  fifteen  or  twenty  minutes  required  in 
the  operation  of  shifting.    How  long  he  might 


prudently  continue  at  work,  and  what  amount 
of  observation  he  was  bound  to  give  to  the  pro- 
gress of  coupling  the  cars  and  approaching  his 
locality  depended  on  too  many  elements  to  enable 
the  Court  to  say  there  was  any  fixed  standard  of 
prudent  conduct  to  which  he  was  bound  to  con- 
form. That  under  the  circumstances  in  evidence 
was  a  question  for  the  jury. 

None  of  the  assignments  of  error  can  be 
sustained. 

Judgment  affirmed.  r.  h.  n. 


Jan.  '91,  149.  Maroh  27,  1891. 

Flisher  v.  Allen. 

Power  of  Common  Pleas  to  adopt  rules  of 
practice — Rules  as  to  costs. 

The  power  of  the  Court  of  Common  Pleas  to  adopt 
rules  of  practice  it*  too  well  settled  to  be  now  ques- 
tioned. The  only  limitation  of  the  power  is  that  they 
must  not  be  contrary  to  law  nor  unreasonable. 

A  rule  of  the  Conrt  of  Common  Pleas  requiring  that 
"bills  of  costs  for  attendance  of  witnesses  at  terms 
when  a  cause  is  continued  or  tried,  must  be  filed  and 
a  copy  thereof  served  on  the  other  party  within  four 
days  after  the  continuance  or  trial,"  is  a  rule  of  prac- 
tice merely,  and  was  evidently  intended  to  prescribe 
the  mode  of  ascertaining  the  amount  of  the  costs  due 
the  successful  party,  and  is  within  the  powers  of  the 
Court. 

Appeal  of  Isaiah  K.  Flisher,  plaintiff,  from 
the  decree  of  the  Common  Pleas  No.  4  of  Phila- 
delphia County,  dismissing  his  appeal  from  the 
prothonotary's  taxation  of  costs,  and  sustaining 
said  taxation,  in  an  action  of  trespass,  wherein 
George  Allen,  Junior,  was  defendant. 

The  action  was  begun  in  March,  1888,  for 
the  recovery  of  damages  for  injuries  to  real 
estate;  was  put  at  issue  in  April,  1888.  Wit- 
nesses named  in  plaintiff's  bill  of  costs  attended 
on  March  26,  27,  28,  and  29,  1889,  when  the  case 
went  over  for  the  term,  because  it  was  not 
reached;  they  also  attended  May  6,  8,  and  9, 
1889,  and  then  the  case  was  continued  at  the  re- 
quest of  the  defendant ;  they  further  attended 
upon  the  trial  of  the  cause  October  15,  17,  18, 
and  1 9, 1889 ;  a  verdict  was  rendered  for  the  plain- 
tiff upon  October  21,  1889. 

On  October  31,  1889,  the  plaintiff  filed  a  bill 
of  his  costs  verified  by  his  affidavit,  amounting 
to  $215.49,  covering  the  fees  of  witnesses  as 
above  set  forth.  On  March  8,  1889,  the  Court 
of  Common  Pleas  had  made  the  following  rule 
relative  to  costs  of  which  rule  notice  was  given 
by  one  insertion  in  the  issue  of  "  The  Legal 
Intelligencer"  of  that  date : — 

Rule  XVI.,  44$.— BUIb  of  costs  for  attendance  of  wit- 
nesses at  terms  when  a  cause  is  continued  or  tried, 
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must  be  filed,  and  a  copy  thereof  served  on  the  other  within  the  power  of  the  Court  to  make  such  a 
party  within  four  days  after  the  continuance  or  trial,  Ru]e. 


and  the  other  party  may,  within  four  days  after  the 
service  of  the  bill,  require  the  party  who  files  it  to 
tax  the  same  before  the  prothonotary  on  forty-eight 
boors'  notice.  No  bill  of  costs  shall  be  allowed  unless 
it  has  been  filed  and  a  copy  thereof  served  within  the 
time  fixed  by  this  Rule;  nor  shall  any  objection  to 
any  bill  of  costs  be  heard  nnless  the  party  who  filed 
it  shall  have  been  required  to  taa  it  under  this 
Rule. 

Bills  of  costs  shall  contain  the  names  of  the  wit- 


Act  of  March  11,  1836,  §  6,  P.  L.  77. 
Act  of  June  16,  1836,  §  21,  Id.  792. 
Vanatta  v.  Anderson,  3  Binn.  417. 
Barry  v.  Randolph,  Id.  277. 
Russell  v.  Archer,  76  Id.  473. 

April  13,  1891.  Per  Curiam.  The  eighth 
assignment  of  error  is  aimed  at  the  rule  of  the 
Court  below  adopted  March  8,  1889.    It  alleges 


nesses,  the  dates  of  their  attendance,  and  the  places  ;  that  said  rule  is  contrary  to  law.  It  may  be 
from  which  mileage  is  claimed.  They  shall  be  veri-  j  conceded  tllttt  jf  jt  ^etl\e8  the  plaintiff's  right  to 
Bed  by  thf  amd.ivit  of  tin-  imrtv  filing  them  that  the  |  .  ,  I,     ,  i     r  i 

costs,  it  is  not  only  unreasonable,  but  unlawful. 
We  fail  to  see,  however,  that  it  denies  such 
right.  It  is  a  rule  of  practice  merely,  and  was 
evidently  intended  to  prescribe  the  mode  of 
ascertaining  the  amount  of  the  costs  due  the 
successful  party.  The  power  of  the  Court  of 
Common  Pleas  to  adopt  rules  of  practice  is  too 
well  settled  to  be  now  questioned.  The  only 
limitation  of  the  power  is  that  they  must  not  be 
contrary  to  law  nor  unreasonable.  The  rule  in 
question  refers  only  to  the  fees  of  witnesses,  and 
provides  that  when  a  cause  is  continued  on  trial, 
the  bill  of  costs  for  attendance  of  witnesses  must 
be  filed  and  served  upon  the  opposite  party 
within  four  days,  etc.  The  obvious  purpose  of 
this  is  to  prevent  imposition  upon  the  losing 
party  by  the  filing  of  large  bills  of  costs  for  wit- 
nesses who  may  have  left  the  jurisdiction,  or  be 
difficult  to  find.    The  fact  that  the  rule  was 


witnesses  were  actually  present  in  Court  on  the  days 
stated,  and  that,  in  his  opinion,  they  were  material 
witnesses. 

On  December  7, 1889,  during  the  pendency  of 
motions  made  by  both  parties  for  a  new  trial, 
plaintiff's  attorney  filed  his  affidavit  setting  forth 
that  the  above  Rule  had  not  been  called  to  his 
attention  until  the  day  the  plaintiff 's  bill  of  costs 
bad  been  filed,  and  moved  for  leave  to  file  the 
above  bill  nunc  pro  tunc.  The  rule  granted 
upon  this  motion  was  afterward  discharged  by 
the  Court. 

The  plaintiff's  bill  of  costs  was  afterward  taxed 
by  the  prothonotary  in  accordance  with  the  Rule 
of  Court,  and  all  costs  accruing  after  the  passage 
of  sain  Rule  of  Court  upon  March  8,  188y,  were 
disallowed.  Upon  appeal  to  the  Court,  the  taxa- 
tion of  costs  by  the  prothonotary  was  sustained 


and  the  appeal  dismissed ;  whereupon  plaintiff  j  atiopted  by  the  twelve  Judges  composing  the 
took  this  appeal,  assigning  for  error,  inter  aha,  |  CourUj  of  Coromon  Pleaa  of  Philadelphia,  and 


the  action  of  the  Court  in  not  allowing  his  bill  of 
costs  as  filed  and  in  sustaining  the  taxation  thereof 
by  the  prothonotary,  and  in  not  holding  that  the 
foregoing  Rule  of  Court  was  unreasonable  and 
contrary  to  law. 


has  now  been  in  force  for  two  years,  with  but  a 
single  complaint  against  it,  would  indicate  the 
necessity  for  the  rule,  and  that  its  working  has 
been  reasonably  satisfactory.  It  is  true  a  party 
j  may  lose  his  costs  by  a  neglect  to  comply  with 


B.  F  Fisher  (D.  H.  Stone  with  him),  for  ap-  u<  -  In  8Uch  however,  it  is  his  own  fault. 

Mont  ....  ..... 


pel  Ian  t. 

A  Court  ought  not  to  enforce  its  rules  so 
strictly  as  to  produce  injustice. 

Sterling  r.  Ritchey,  17  8.  &  R.  263. 
Magill's  Appeal,  59  Pa.  43d. 
Lance  r.  Bonnell,  105  Id.  46. 

The  successful  party  is  entitled  to  costs,  and 
witness  fees  are  a  part  of  such  costs. 

Steele  r.  Lineberger,  72  Pa.  240. 

R.  R.  Co.  v.  Keiffer,  22  Id.  356. 

Statute  of  Gloucester,  6  Edward  I.,  Cap.  I. 

Courts  have  power  to  establish  rules  of  prac- 
tice therein,  but  such  rules  must  not  be  in  con- 
travention of  an  Act  of  Assembly. 

Act  of  Jane  16,  1636,  P.  D.  279. 
Boas  r.  Nagle,  3  S.  &  R.  250. 
Snyder  r.  Ranchman,  8  Id.  335. 
Reist  c.  Heilbrenner,  11  Id.  131. 
Vanormer  v.  Ford,  98  Pa.  177. 

George  Juniin,  for  appellee. 

This  Rule  of  Court  is  a  salutary  one,  and  it  is 


In  like  manner  a  man  may  lose  his  right  to  a 
trial  by  jury  by  not  filing  an  affidavit  of  defence  ; 
a  duly  qualified  elector  may  lose  his  right  to  vote 
by  not  making  the  necessary  proof  of  such  right 
when  it  is  challenged.  In  these,  and  many  other 
instances  which  might  be  stated,  there  is  no 
denial  of  the  right,  but  a  regulation  of  its 
exercise. 

The  allegation  that  the  rule  is  unreasonable 
because  upon  a  continuance  of  a  cause  it  compels 
the  parties  to  disclose  the  names  of  their  wit- 
nesses, possesses  little  merit.  Such  disclosure 
furnishes  no  indication  of  the  character  of  their 
testimony,  and  we  cannot  assume  that  it  would 
lead  to  their  being  tampered  with.  A  party  who 
is  so  void  of  principle  as  to  engage  in  such  dis- 
reputable business  is  very  likely  to  ascertain  the 
names  of  the  witnesses  for  the  opposite  party 
without  the  aid  of  this  rule. 

Judgment  affirmed.  H.  8.  p.  n. 
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Jan.  '91,  48.  February  10, 1891. 

Davis  v.  Carey. 

Slander  —  What  words  are  actionable  per  ee. 

A  charge  that  a  person  set  fire  to  and  burned  his 
own  mill  to  defraud  the  insurance  companies  is  action- 
able in  itself  without  proof  of  special  damage. 

The  English  rule  that  spoken  words,  which  impute 
that  the  plaintiff  has  been  guilty  of  a  crime  punish- 
able with  imprisonment,  are  actionable  per  «,  is  quali- 
fied in  the  American  cases  to  the  extent  that  the 
indictable  aot,  or  the  punishment  which  the  law 
assigns  to  it,  must  be  Buch  as  would  bring  upon  the 
perpetrator  social  degradation. 

Appeal  of  Thompson  Davis,  plaintiff,  from 
the  judgment  of  the  Common  Pleas  of  Chester 
County,  in  an  action  of  slander,  against  Peter 
G.  Carney. 

The  facta  of  the  case  are  fully  set  out  in  the 
opinion  of  the  Supreme  Court,  infra. 

The  defendant  requested  the  Court  to  charge 
the  jury  as  follow b  : — 

(1)  If  the  jury  believe  that  the  defendant 
charged  the  plaintiff  with  burning  his  own  mill, 
their  verdict  must  be  for  the  defendant,  because 
such  a  charge  is  not  actionable  per  $e.  Answer. 
That  is  affirmed.    (First  assignment  of  error.) 

(2)  If  the  jury  believe  that  the  defendant 
charged  the  plaintiff  with  burning  his  own  mill 
for  the  purpose  of  securing  payment  of  the  in- 
surance money  thereon,  such  a  charge  is  not 
actionable  per  se,  and  their  verdict  must  be  for 
the  defendant,  because  words  spoken  of  a  private 
person  to  be  actionable  must  contain  a  plain  im- 
putation, not  merely  of  some  indictable  offence, 
but  the  offence  must  be  of  an  infamous  character, 
or  subject  to  an  infamous  and  disgraceful  punish- 
ment. Answer.  That  is  the  question  we  have 
just  been  discussing,  and  that  point  is  therefore 
affirmed.    (Second  assignment  of  error.) 

(3)  The  allegations  made  by  the  plaintiff  in 
this  case,  if  proven,  do  not  per  se  render  the 
defendant  subject  to  an  action  for  slander,  and 
the  verdict  should  be  for  the  defendant.  Answer. 
That  is  affirmed.    (Third  assignment  of  error.) 

(4)  Under  all  the  evidence  in  this  case  the 
verdict  should  be  for  the  defendant.  Answer. 
That  point  is  also  affirmed.  (Fourth  assignment 
of  error.) 

The  Court,  Hemphill,  J.,  charged  the  jury 
as  follows :  "  This  case,  as  you  have  already 
learned  from  the  discussion  here,  has  turned  upon 
a  question  of  law,  which  is  one  for  the  Court. 
Your  labors,  therefore,  will  be  very  brief,  merely 
to  render  a  verdict  in  favor  of  the  defendant." 
(Fifth  assignment  of  error.) 

Verdict  for  defendant  and  judgment  thereon. 
Plaintiff  appealed,  and  assigned  for  error  as 
above. 


H.  H.  Gilkyson  and  WiUiam  M.  Hayes,  for 
appellant. 

Words  which  import  a  charge  of  having  been 
guilty  of  a  crime  are  in  themselves  actionable. 

Starkie  on  Slander  and  Libel,  *70. 
A  charge  which  imputes  any  crime  or  misde- 
meanor for  which  corporal  punishment  may  be 
inflicted  is  actionable  per  se. 

Starkie  on  Slander  and  Libel,  *83. 

Ex  parte  Wilson,  114  U.  8.  417. 

Mackin  v.  United  States,  117  Id.  348. 
To  say  of  a  person  that  he  set  fire  to  his  own 
premises,  when  the  same  were  insured,  imputing 
that  he  set  fire  to  them  for  the  purpose  of  de- 
frauding the  insurers,  is  actionable. 

Starkie  on  Slander  and  Libel,  *100. 

Sweetapple  t>.  Jesse,  5  B.  &  A.  31. 

Chace  v.  Sherman,  119  Mass.  387. 

In  the  following  cases  in  Pennsylvania,  words 
imputing  a  disgraceful  crime  have  been  held 
actionable  per  se : —  " 

Miles  r.  Oldfield,  4  Yeates,  423. 

Phillips  v.  Heffer,  1  P.  &  W.  62. 

DeFord  v.  Miller,  3  Id.  103. 

Andres  c.  Koppenheafer,  3  S.  &  R.  225. 

Walton  r.  Singleton,  7  Id.  449. 

Todd  v.  Rough,  10  Id.  18. 

Beck  v.  Stitzel,  21  Pa.  524. 

Lukehart  v.  Byerly,  53  Id.  420. 

Stitzel  v.  Reynolds,  Id.  67  54. 

Archibald  M.  Holding  (R.  K.  Monaghan  with 
him),  for  appellee. 

In  order  to  render  the  imputation  of  an  offence 
slanderous  per  se,  the  offence  imputed  must  be 
indictable,  and  must  be  of  an  infamous  character, 
or  subject  to  an  infamous  punishment — the  word 
"  infamous"  being  used  in  its  legal  sense. 

Dotterer  v.  Bushey,  16  Pa.  208. 

Gosling  v.  Morgan,  32  Id.  275. 

Stitzel  v.  Reynolds,  67  Id.  57. 

Schuylkill  Co.  v.  Copley,  67  Id.  390. 

Com'th  v.  Shaver,  3  W.  k  8.  342. 

Anderson's  Law  Dictionary,  540. 

In  the  United  States  cases  cited  the  ordinary 
meaning  of  the  word  "  infamous"  was  applied, 
and  the  Massachusetts  authorities  are  governed 
by  statutes,  and  are  of  no  authority  here. 

April  6,  1891.  Clark,  J.  The  plaintiff, 
Thompson  Davis,  was  the  owner  of  a  three-story 
stone  merchant  grist-mill,  situate  in  Schuylkill 
Township,  Chester  County.  The  mill  was  in- 
sured in  the  Mutual  Fire  Insurance  Company 
of  Chester  County,  in  the  sum  of  $2500,  and  in 
the  iEtna  Fire  Insurance  Company,  in  the  sum 
of  $5000.  Whilst  thus  insured,  on  the  18th  of 
March,  1889,  the  mill  was  destroyed  by  fire. 
The  defendant,  Peter  G.  Carey,  is  the  agent  of 
the  first  named  company,  and  is  one  of  the 
managers  and  adjusters  thereof. 

In  the  plaintiff's  statement  of  claim  it  is 
charged,  that  about  the  first  day  of  June,  1889, 
and  at  various  other  times,  the  defendant  charged 
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the  plaintiff  with  setting  fire  to,  and  burning  the 
mill,  to  defraud  the  insurance  companies.  If  the 
words  uttered  were  actionable,  in  themselves, 
without  proof  of  special  damage,  the  testimony 
was  abundant  to  send  the  case  to  tb€  jury.  The 
charge  was  that  be  had  burned  the  mill  himself ; 
that  he  could  not  have  chosen  a  better  day  ;  that 
it  was  beyond  doubt  he  bad  burned  the  mill ;  and 
taking  these  expressions  in  the  connection  in 
which  they  were  made,  they  were  open  to  the 
implication  that  he  had  burned  the  mill  to  de- 
fraud the  insurance  companies.  The  Court 
having  given  peremptory  instructions  to  find  for 
the  defendant,  the  truth  of  the  testimony  adduced 
by  the  plaintiff,  with  all  reasonable  inferences 
therefrom,  must  be  assumed.  But  the  learned 
Judge  of  the  Court  below  was  of  opinion  they 
were  not  actionable,  and,  upon  that  ground,  gave 
peremptory  instructions  to  find  for  the  defendant. 

Upon  the  question,  what  words  containing  the 
imputation  of  a  crime  are  actionable  without 
proof  of  special  damage,  the  cases  of  this  Court 
are  in  some  apparent  confusion.  They  are  not 
contradictory ;  the  course  of  decision  is  entirely 
consistent:  the  confusion  arises  from  what  has 
been  said,  not  what  was  decided.  The  cases  are 
in  accord,  that  such  words  are  not  actionable 
unless  they  import  an  offence  indictable  and 
punishable,  either  at  the  common  law  or  by 
statute  (Harvey  v.  Boies,  1  P.  &  W.  12  ;  Luke- 
hart  v.  Byerly  (53  Pa.  418),  but  this  is  not  the 
criterion  (Klumph  v.  Dunn,  66  Id.  141). 

In  Miles  v.  Oldfield  (4  Teates,  423),  the  words 
were,  "  You  are  a  vagrant."  It  was  objected,  that 
these  words  were  not  actionable,  but  this  Court 
said:  "The  Act  of  February  21,  1767,  defines 
the  nature  of  vagrancy,  and  authorizes  a  Justice 
of  the  Peace  to  commit  vagrants  to  the  common 
jail,  there  to  be  kept  at  hard  labor  for  any  time 
not  exceeding  one  month.  To  charge  a  person 
with  an  offence  which  subjects  him  to  punishment 
of  this  kind,  is,  in  the  opinion  of  the  Court, 
actionable."  This  case  may,  however,  be  distin- 
guished from  others  in  this,  that  it  was  not  only 
averred  in  the  declaration,  but  it  was  proved,  in 
the  nature  of  a  special  injury,  that  in  consequence 
of  the  words  spoken,  the  plaintiff  was  appre- 
hended and  taken  before  a  Justice  of  the  Peace, 
as  an  idle  and  disorderly  person,  and  thereby 
suffered  damage.  In  Shaffer  v.  Kintzer  (1  Binn. 
542J,  Chief  Justice  Tilghman,  says :  "With 
regard  to  words  which  will  support  an  action  of 
slander  I  take  the  rule  to  be  as  laid  down  by 
C.  J.  De  Grey,  in  the  case  of  Onslow  v.  Home 
(3  Wils.  186),  in  the  year  1771,  which  is  an 
authority  in  this  Court.  They  must  contain  an 
express  imputation  of  *  some  crime  liable  to 
punishment,  some  capital  offence,  or  other  infa- 
mous crime,  or  misdemeanor.'  "  But  in  Brown  v. 
Lamberton  (2  Binn.  34),  the  crime  charged  was 


adultery  and  in  Walton  v.  Singleton  (7  S.  &  R. 
449),  it  was  fornication  merely ;  no  special  damage 
was  laid  in  either  case,  and  it  was  held  that  the 
words  were  actionable.  To  the  same  effect  are 
Beirer  v.  Bushfield  (1  Watts,  23);  Vanderlipu. 
Roe  (23  Pa.  82);  Klumph  v.  Dunn  (66  Id.  141), 
and  Rhoads  v.  Anderson  (13  Atl.  Rep.  823).  To 
call  a  woman  a  whore  or  an  adultress,  is  action- 
able; the  punishment  is  not  infamous,  but  it  is 
actionable  because  it  is  a  charge  of  impurity,  de- 
pravity, and  moral  turpitude. 

In  Andres  r.  Koppenheafer  (8  S.  &  R.  255), 
the  slanderous  words  spoken,  charged  the  publi- 
cation of  a  libel,  an  indictable  offence  at  the 
common  law,  now  punishable  with  fine  and  im- 
prisonment. Chief  Justice  Tilghman,  deliver- 
ing the  opinion  of  this  Court,  said :  "  But  sup- 
posing the  words  to  imply  an  indictable  offence, 
it  is  contended  that  still  they  are  not  actionable, 
because  there  is  nothing  infamous  in  the  crime 
of  libel.  It  is  laid  down  by  some  elementary 
authors  that  all  words  are  actionable  which  im- 
port an  offence  for  which  one  is  indictable  and 
punishable  by  fine  and  imprisonment.  I  incline 
to  think  that  this  is  carrying  the  matter  rather 
too  far.  To  say  that  a  man  has  committed  an 
assault  and  battery,  is  charging  him  with  an 
offence  punishable  by  fine  and  imprisonment, 
but  yet  no  action  of  slander  has  been  sustained 
for  such  words.  It  seems  that  there  should  be 
something  in  the  offence  of  an  infamous  or  dis- 
graceful nature ;  either  a  felony  or  a  misdemeanor 
which  affects  one's  reputation."  Mr.  Justice 
Gibson,  in  the  same  case,  said:  "In  England 
the  law  is  broadly  laid  down,  that  words  charging 
an  offence  that  would  subject  the  party  to  pun- 
ishment by  indictment,  are  actionable  in  them- 
selves. In  Brooker  v.  Coffin  (5  Johns.  188),  the 
rule  is  restrained  to  a  charge  that  would,  if  true, 
subject  the  party  to  an  indictment  for  a  crime 
involving  moral  turpitude,  or  that  would  draw 
after  it  an  infamous  punishment.  This  distinc- 
tion appears  to  me  a  sound  one  and  to  be  founded 
in  reason  and  good  sense.  There  is  a  variety  of 
misdemeanors,  to  the  commission  of  which  not 
even  the  shadow  of  disgrace  is  attached  by  the 
world,  and  to  be  accused  of  which  would  not  be 
likely  to  induce  the  vexation  of  a  prosecution,  if 
the  accused  were  innocent,  and  if  guilty,  he 
ought  not  to  complain.  I  think  it  unreasonable 
that  a  charge  of  having  committed  a  nuisance, 
assault  and  battery,  and  the  like  should  be  held 
actionable."  We  have  quoted  extensively  from 
this  case  of  Andres  t\  Koppenheafer,  because  it 
seems  to  be  the  leading  case  in  Pennsylvania, 
and  contains  an  exposition  of  the  law  which  has 
been  followed  in  the  latter  cases. 

In  Todd  v.  Rough  (10  S.  &  R.  18),  it  was 
held  to  be  actionable,  in  a  conversation  concern- 
ing certain  boundary  trees  and  allowed  land- 
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marks,  to  say  of  the  plaintiff  that  he  moved  the 
line  and  made  a  new  line ;  for,  said  this  Court, 
in  a  conviction  of  this  offence,  "not  only  would 
the  plaintiff  be  subject  to  pecuniary  loss,  but  to 
loss  of  character.  The  removal  of  boundaries 
has  always  been  held  in  execration :  the  curse  of 
God  was  denounced  against  it  by  the  Mosaic 
law ;  the  Romans  considered  it  an  infamous 
offence,  and  all  civilized  nations  have  been  of  the 
same  opinion.  The  reason  of  this  general  detes- 
tation is  evident ;  without  certainty  of  boundary 
there  is  no  certainty  of  property  in  land." 

In  Beck  v.  Stitzel  (21  Pa.  524),  the  plaintiff 
was,  or  had  been,  one  of  the  administrators  of 
Adam  Stitzel,  deceased,  but  had  settled  his  6nai 
account  some  sixteen  years  before  the  words 
complained  of  were  spoken.  The  defendant 
charged  that  the  plaintiff,  when  administrator, 
"  had  a  room  in  which  were  two  beds,  and  both 
beds  were  full  of  leather  which  he  had  smuggled 
away  at  the  time  of  tho  appraisement."  No  spe- 
cial damage  was  averred  in  the  narr.y  and  none 
was  proved ;  it  was  held  the  words  were  action- 
able. In  the  opinion  this  Court  said  :  "  Where 
the  charge  is  of  an  offence,  it  is  usually  said  that 
it  must  involve  moral  turpitude  and  danger  of 
punishment ;  this  element  of  moral  turpitude  is 
necessarily  adaptive,  for  it  is  itself  defined  by 
the  state  of  public  morals,  and  thus  far  fits  the 
action  to  be  at  all  times  accommodated  to  the 
common  sense  of  the  community.  The  other 
element,  danger  of  punishment,  is  not  a  necessary 
one,  for  it  is  said  in  14  Johns.  233,  and  repeated 
here  in  5  State  Rep.  376,  that  words  are  action- 
able, even  though  they  charge  an  offence  barred 
by  the  Statute  of  Limitations,  and  it  has  often 
been  decided  that  words  are  actionable  though 
they  charge  that  the  punishment  has  already 
been  inflicted  (5  State  Rep.  376 ;  2  Wils.  300 ; 
2  M.  &  Rob.  119 ;  Cro.  Jac.  536  ") 

From  this  reference  to  a  few  of  the  cases,  it  is 
clear  that  when  Mr.  Justice  Chubch  in  Gosling 
t\  Morgan  (32  Pa.  273),  said  that  the  undis- 
turbed authority  of  the  leading  cases  of  Shaffer 
v.  Kintzer  (1  Binn.  537);  McClurg  v.  Ross  (5 
Id.  218),  and  Andres  v.  Koppenheafer  (3  S.  &  R. 
255) ,  establishes  the  principle  that  words  spoken 
of  a  private  person  are  only  actionable  when  they 
contain  a  plain  imputation  not  merely  of  some 
indictable  offence,  but  one  of  an  infamous  char- 
acter, or  subject  to  an  infamous  and  disgrace- 
ful punishment,  the  word  "  infamous"  could  not 
have  been  used  in  its  technical,  but  rather  in  its 
popular  sense.  The  only  crimes  which  work 
infamy  and  consequent  incompetency  as  a  wit- 
ness, are  treason,  felony,  and  every  species  of  the 
crimen  falsi,  such  as  forgery,  perjury,  suborna- 
tion of  perjury,  attaint  of  false  verdict,  and 
other  offences  of  like  description,  which  involve 
the  charge  of  falsehood,  and  affect  the  public  ad- 
ministration of  justice.     (Commonwealth  v. 


Shaver,  3  W.  &  S.  342 ;  Schuylkill  Co.  v.  Cop- 
ley, 67  Pa.  390.)  The  profession  would  cer- 
tainly be  greatly  surprised  to  learn  that  slanderous 
words  are,  in  Pennsylvania,  actionable  only 
when  they  impute  a  crime  of  this  class.  Our 
books  are  full  of  cases  to  the  contrary. 

In  Klumph  v.  Dunn  (66  Pa.  146),  it  was  held 
that  words  imputing  the  commission  of  the  crime 
of  adultery  in  another  State,  are  actionable  here. 
"  By  the  law  of  Pennsylvania,"  says  Mr.  Jus- 
tice Sharswood,  "  from  1705  to  the  present  time, 
adultery  has  always  been  an  indictable  offence, 
and  of  its  moral  turpitude  there  can  be  no  ques- 
tion. The  plaintiff  was  a  married  man  ;  the  de- 
fendant knew  him  to  be  so,  and  meant  to  charge 
him  with  this  offence,  and  in  language  which 
was  designed  to  convey  his  own  sense  of  its  de- 
testable character,  especially,  no  doubt,  in  view 
of  the  race  and  color  of  the  party,  who  was 
allnged  to  have  been  a  partaker  in  the  crime. 
We  are  of  opinion  that  the  words  were  action- 
able per  se,  whether  they  were  limited  to  the 

State  of  Georgia,  or  were  general  

What  then  is  the  criterion  ?  Mr.  Starkie, 
after  an  elaborate  review  of  the  cases,  comes  to 
the  conclusion,  that  as  it  is  necessary  to  have 
some  clear  and  certain  rule,  by  which  the  line 
of  demarcation  between  actionable  and  non-ac- 
tionable words  can  be  drawn,  none  could  be 
adopted  more  convenient  than  that  which  refers 
the  question  to  the  criminal  law,  and  confines 
the  action  to  imputations  of  moral  turpitude, 
punishable  in  the  temporal  Courts.  (1  Starkie 
on  Slander,  27.") 

The  English  rule  is,  that  spoken  words,  which 
impute  that  the  plaintiff  has  been  guilty  of  a 
crime  punishable  with  imprisonment,  are  action- 
able without  proof  of  special  damages.  (Ogden 
on  Lib.  and  Slan.  54,  and  cases  there  cited.)  But 
in  the  American  cases  importance  is  attached  to 
the  inherent  nature  of  the  indictable  act,  and 
also  to  the  punishment  which  the  law  assigns  to 
it,  upon  the  principle  that  social  degradation 
may  result  from  either.  Brooker  v.  Coffin  (5 
Johns.  190)  is  the  leading  case  in  this  country; 
the  rule  there  laid  down  is  known  as  the  Ameri- 
can rule,  and  is  as  follows :  In  case  the  charge, 
if  true,  will  subject  the  party  charged  to  an  in- 
dictment for  a  crime,  involving  moral  turpitude, 
or  subject  him  to  an  infamous  punishment,  then 
the  words  will  be  in  themselves  actionable. 
"  This  test,"  says  Mr.  Newell  in  his  very  recent 
treatise  on  Defamation,  Libel,  and  Slander,  page 
97,  "  has  been  accepted  and  applied  so  often,  and 
so  generally,  that  it  may  now  be  accepted  as 
settled  law."  It  was  referred  to  in  Andres  v. 
Koppenheafer,  with  approval,  and  is  spoken  of  as 
founded  in  reason  and  good  sense.  The  cases  in 
Pennsylvania  are  in  accord  with  it,  and  we  re- 
gard it  as  stating  the  true  rule. 

The  plaintiff  in  this  case  was  charged  with 
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burning  his  own  mill  to  defraud  ttie  insurance 
companies.  The  offence  involves  moral  turpi- 
tude ;  it  is  of  a  base,  and,  in  a  popular  sense, 
infamous  character.  It  is  punishable  by  separate 
and  solitary  confinement,  at  labor,  in  the  peni- 
tentiary, for  a  period  not  exceeding  seven  years, 
which  is  a  disgraceful  punishment,  inflicted  on 
infamous  offences.  The  words  alleged  to  have 
been  spoken  were  therefore,  without  doubt,  ac- 
tionable per  se,  and  upon  this  ground 

The  judgment  is  reversed,  and  a  venire  facias 
de  novo  awarded.  w.  m.  s.,  jr. 


Jan.  '87,  405.  March  24,  1891. 

Sanscnbacher  v.  Schickendantz. 

Practice — Costs  on  exceptions  to  special  return 
of  sheriff  are  chargeable  upon  the  fund  when 
there  is  probable  cause  for  parties  objecting  to 
the  return. 

Where  the  sheriff,  in  pursuance  of  the  Act  of  April 
20,  184ti,  makes  a  special  return  in  favor  of  the  lien 
of  a  purchaser,  and  exceptions  are  taken  by  a  creditor 
and  the  same  are  referred  to  an  Auditor,  the  party  so 
excepting,  although  unsuccessful,  will  not  be  obliged 
to  pay  the  costs  if  he  can  satisfy  the  Court  that  there 
were  special  circumstances  to  create  probable  cause  to 
object  to  the  claim  of  his  adversary. 

The  provisions  of  the  Act  of  April  10, 1848  (Sheriff's 
Interpleader  Act),  providing  that  the  costs  shall  be  in 
the  discretion  of  the  Court,  have  no  application  to 
other  cases  of  feigned  issues. 

Appeal  by  Ida  Schickendantz,  from  the  de- 
cree of  the  Common  Fleas  No.  4,  of  Philadel- 
phia County,  dismissing  her  exceptions  to  the 
report  of  the  Auditor  appointed  to  make  distri- 
bution of  the  proceeds  of  a  sheriff's  sale,  in  an 
action  of  assumpsit  by  Jacob  Sansenbacher  against 
Henry  Schickendantz. 

The  facts  of  tbe  case  are  substantially  as  fol- 
lows :  On  September  8,  1883,  Jacob  Sansen- 
bacher obtained  a  judgment  against  Henry 
Schickendantz  for  $626.83,  under  which  he 
levied  upon  and  sold  the  real  estate  of  defend- 
ant. The  premises  were  bought  in  for  $1105 
by  Ida  Schickendantz,  the  wife  of  defendant, 
who  had  a  judgment  against  her  husband  for 
$3332,  entered  August  16,  1883.  On  Decem- 
ber 16,  1883,  the  sheriff'  made  a  special  return 
under  the  Act  of  April  20,  1846  (P.  L.  411), 
permitting  the  purchaser  to  receipt  upon  her 
judgment.  Jacob  Sansenbacher  filed  exceptions 
to  this  return,  alleging  the  wife's  judgment  to  be 
fraudulent  and  collusive.  The  Court  appointed, 
on  motion  of  Jacob  Sansenbacher,  an  Auditor  to 
make  distribution. 


The  Auditor,  Henry  Galbraith  Ward,  Esq., 
after  reviewing  the  evidence,  concluded  as  fol- 
lows : — 

"  The  question  before  the  Auditor  is  the  dis- 
position of  the  fund  produced  by  the  sheriff's 
sale.  It  is  true  that  no  fund  is  actually  in 
Court,  but  the  proceedings  are  to  be  exactly  as 
if  there  were ;  and  the  costs  of  the  distribution 
should  be  paid  out  of  the  fund  unless  the  excep- 
tions were  taken  without  probable  cause,  and 
for  that  reason  the  coBts  should  be  charged  upon 
the  party  excepting.  (Larimer's  Appeal,  10 
Harris,  41.) 

"  Now,  having  reference  to  the  judgment  con- 
fessed by  Mr.  Schickendantz  to  Henry  for  $1700; 
the  large  amount  of  the  judgment  confessed  to 
his  wife  ;  the  very  moderate  circumstances  of 
the  family  ;  the  circumstances  connected  with 
tearing  up  the  judgment  note  that  had  been 
brought  by  Mr.  Reed ;  the  fact  that  the  judg- 
ment was  confessed  to  Mrs.  Schickendantz 
shortly  after  bis  own  suit  was  instituted,  Mr. 
Sansenbacher  cannot  be  said  to  have  acted  with- 
out probable  cause. 

"  The  Auditor  finds  the  following  conclusions 
of  law : — 

"(1)  That  Mrs.  Schickendantz  has  sustained 
the  validity  of  her  judgment,  which  is  not  af- 
fected by  the  lapse  of  time,  as  the  defendant 
does  not  set  up  the  statute,  and  the  exceptions 
to  the  return  should  be  dismissed. 

"  (2)  That  the  costs  of  this  proceeding  should 
I  be  paid  out  of  the  fund  and  the  balance  awarded 
to  Ida  Schickendantz  on  account  of  her  judg- 
ment, which  is  to  be  reduced  to  $1800." 

The  following  exceptions  were  filed  by  Ida 
Schickendantz  to  this  rejK>rt : — 

(1)  The  Auditor  erred  in  awarding  that  the 
costs  of  the  audit  should  be  paid  out  of  the  fund, 
there  being  no  fund  in  Court. 

(2)  The  Auditor  erred  in  not  awarding  and 
directing  that  the  costs  of  said  audit  should  be 
paid  by  the  said  Jacob  Sansenbacher,  at  whose 
instance  the  proceedings  before  the  Auditor  were 
had. 

The  Court  dismissed  the  exceptions  and  con- 
firmed the  report ;  whereupon  this  appeal  was 
taken,  assigning  for  error  this  action  of  the 
Court. 

John  Sparhawk,  Jr.,  for  appellant. 
The  costs  should  be  paid  by  the  losing  party, 
at  whose  instance  the  Auditor  was  appointed. 
No  oral  or  printed  argument  for  appellee. 

April  6,  1891.  Clark,  J.  The  judgment  of 
Ida  Schickendantz  against  her  husband  Henry 
Schickendantz  was  entered  August  16,  1883,  for 
$3832.  Jacob  Sansenbacher's  judgment  for 
$026.83,  upon  which  the  defendant's  real  estate 
was  sold,  was  entered  September  3,  1883.  The 
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property  was  purchased  by  Ida  Schickendant* 
for  $1105,  which  was  insufficient  to  pay  her  own 
judgment.  She  receipted  the  sheriff  for  the 
amount  of  the  bid,  less  the  legal  costs  of  sale, 
and  the  sheriff  made  a  special  return,  under  the 
first  and  second  sections  of  the  Act  of  April  20, 
1846  (P.  L.  411).  On  the  reading  of  the  writ 
in  open  Court,  Sansenbacher  filed  exceptions, 
disputing  the  right  of  the  purchaser  to  apply  the 
bid  to  her  judgment,  and  an  Auditor  was  there- 
upon appointed  to  distribute  the  proceeds  of  the 
sale,  as  directed  by  the  above-recited  Act. 

The  Auditor  sustained  the  validity  of  Mrs. 
Schickendants's  judgment  and  dismissed  the  ex- 
ceptions, but  he  found  that  circumstances  at- 
tending tbe  various  transactions  were  such  that 
Sansenbacher  had  probable  cause  to  object  to 
tbe  return,  and  upon  that  ground  allowed  the 
costs  of  the  audit  to  be  paid  out  of  the  fund. 
The  Common  Pleas  confirmed  the  report  of  the 
Auditor,  and  tbe  error  assigned  is  the  allowance 
of  the  costs  out  of  the  fund. 

In  Larimer's  Appeal  (22  Pa.  41)  it  was  held 
that  when  a  sheriff  makes  a  special  return  in 
favor  of  the  lien  of  a  purchaser  at  his  sale,  in 
pursuance  of  the  Act  of  April  20,  1846,  and  ex- 
ceptions are  taken  to  it  by  a  creditor,  which,  on 
reference  to  an  Auditor,  are  ascertained  to  be 
unfounded,  the  party  excepting  ought  to  pay  the 
costs  of  the  audit,  unless  be  satisfies  the  Court 
that  he  bad  probable  cause  to  object  to  the  re- 
turn. "  We  put  the  decision,"  says  this  Court 
in  the  case  cited,  "  upon  the  general  rule  that  in 
such  a  contest  the  losing  party  ought  to  pay  the 
costs,  unless  he  can  show  clearly  that  there  were 
special  circumstances  to  create  probable  cause  for 
disputing  his  adversary's  claim." 

That  such  circumstances  existed  in  this  case  is 
clear.  Tbe  Auditor  relates  them  fully  in  his  re- 
port, and  it  is  not  necessary  that  we  should  dis- 
cuss them  at  length  here.  Sansenbacher  was  a 
judgment  creditor  and  was  interested  in  the  dis- 
tribution of  the  money.  He  had  a  right,  in  good 
faith  and  for  a  proper  purpose,  to  ask  for  the  ap- 
pointment of  an  Auditor.  The  first  lien  creditor 
wus  the  defendant's  wife ;  her  judgment  was  en- 
tered only  a  few  days  before  the  sale ;  it  was  en- 
tered by  confession  upon  a  judgment  note  of  very 
recent  date,  and  although  the  parties  were  in 
very  moderate  circumstances,  the  judgment  was 
for  a  very  large  amount— an  amount  much  ex- 
ceeding the  value  of  the  property.  The  loan  from 
Sansenbacher  was  made  with  the  knowledge  if  not 
at  the  request  of  Mrs.  Scbickendantz,  and  there 
was  no  intimation  given  of,  nor  had  Sansenbacher 
any  reason  to  suspect,  the  existence  of  this  large 
debt.  When  Sansenbacher  left  his  claim  with  Mr. 
Keed  for  collection,  and  Mr.  Reed  notified  Schick  - 
endantz  of  the  fact,  the  latter  promptly  confessed 
a  judgment  to  his  son  Henry  for  $1700,  which 


judgment  was  satisfied  when  that  of  the  mother 
was  entered. 

Under  these  circumstances,  certainly  Sansen- 
bacher had  a  right  to  be  present  at  the  audit,  to  ex- 
hibit bis  claim,  and  to  ascertain  if  he  could  in  a 
legal  manner,  the  merits  of  Mrs.  Schickendants's 
claim,  to  inquire  whether  it  was  a  judgment  con- 
fessed in  good  faith,  and  what  payments  if  any 
had  been  made ;  and  he  might  if  he  chose  call 
witnesses  to  that  end.  This  was  the  purpose  of 
the  audit,  all  judgment  or  lien  creditors  were  in- 
vited to  attend  and  present  their  claims,  and 
acting  in  good  faith  and  upon  probable  cause  they 
had  a  right  to  be  heard  at  the  expense  of  the 
fund. 

But  if  Sansenbacher  by  affidavit  setting  forth 
specifically  material  facts  in  dispute  as  provided 
by  the  Act  of  1846,  had  put  himself  formally 
upon  the  record  as  a  responsible  party  to  a  feigned 
issue  to  determine  those  facts,  the  costs,  under 
the  ruling  in  Black's  Appeal  (106  Pa.  844) 
would  of  course  follow  the  verdict.  When  sucn 
an  issue  of  fact  is  made  up,  it  is  like  any  other 
issue  presented  by  the  pleadings  in  an  action  at 
law,  and  subject  to  the  same  rules  of  practice  as 
to  trial,  judgment,  and  all  the  incidents  thereof. 

The  provisions  of  the  Act  of  April  10,  1818 
(Pur.  Dig.  750)  known  as  the  Sheriff's  Inter- 
pleader Act,  providing  that  the  costs  of  all  such 
proceedings  shall  be  in  the  discretion  of  tbe 
Court,  as  remarked  by  our  brother  Sterrett, 
who  delivered  the  opinion  in  Black's  Appeal, 
have  no  application  whatever  to  other  feigned 
issues  directed  by  the  Court  for  tbe  purpose  of 
determining  questions  of  fact  according  to  the 
course  of  the  common  law. 

Hamnett  &  Son's  Appeal  (72  Pa.  337),  was  a 
case  which  arose  in  the  District  Court  of  Alle- 
gheny County  upon  the  distribution  of  the  pro- 
ceeds of  a  sheriff's  sale  of  tbe  real  estate  of  John 
C.  Smith  and  Adaline  Smith,  his  wife,  upon  a 
mortgage.  The  sheriff  made  a  special  return  ; 
Hamnett  &  Sons,  who  were  creditors  of  the  hus- 
hand,  filed  exceptions,  and  an  Auditor  was  ap- 
pointed. At  the  hearing  the  exceptants  attempted 
to  show  that  although  the  written  title  was  in  the 
wife's  name,  the  husband  had  an  equitable  inte- 
rest in  the  land.  The  Auditor  reported  against 
the  exceptants,  but  upon  tbe  ground  that  they  had 
proceeded  upon  probable  cause,  he  allowed  tbe 
costs  out  of  the  fund.  Tbe  exceptants,  however, 
had  the  report  referred  back  to  the  Auditor,  but 
they  gave  no  further  evidence,  and  the  Auditor 
thereupon  charged  them  with  the  costs  of  the 
second  audit.  The  District  Court,  upon  due  con- 
sideration, decreed  that  Hamnett  &  Sons,  should 
pay  all  the  costs  of  the  audit;  and  this  Court 
upon  appeal  affirmed  tbe  decree.  Mr.  Justice 
Sharswood  in  the  opinion  filed,  said :  44  It  may 
be  that  the  costs  of  the  first  audit,  if  the  matter 
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bad  rested  there,  ought  not  to  have  been  put  upon 
the  appellants.  But  they  renewed  their  claim 
with  full  knowledge  of  the  facts  upon  the  second 
audit,  and  it  was  agreed  that  the  testimony  taken 
on  the  first  audit  should  be  received  and  used 
on  the  second.  Under  there  circumstances  we 
think  that  the  order  by  the  Court  below,  that  the 
appellants  should  pay  the  costs  of  the  audit,  was 
right." 

This  case  recognizes  the  general  doctrine  set 
forth  in  Larimer's  Appeal  (supra),  and  we  think 
that  is  the  true  rule. 

The  decree  of  the  Common  Pleas  is  affirmed, 
and  the  appeal  dismissed  at  the  cost  of  the  appel- 
lant, w.  m.  s.,  jr. 


Oct.  '90, 193. 


November  8,  1890. 

Felty  v.  Calhoon. 


Deeds — Construction  of — Uncertainty  of  de- 
scription —  When  remediable — Specific  per- 


Uncertainty  of  description,  as  to  the  land  intend**! 
to  be  conveyed  in  articles  of  agreement,  will  not  pre- 
vent a  bill  for  specific  performance  if  the  contract  con- 
tains the  means  by  which  the  land  can  be  identified. 

F.  and  C.  entered  into  articles  of  agreement  for  the 
sale  of  land.  The  land  to  be  conveyed  was  described 
as  follows  :  "  Having  a  front  of  fonr  hundred  feet  on 
West  Run  Township  Road,  starting  at  the  corner  of 
land  now  belonging  to  F.  D.,  thence  running  along 
said  Township  Road  towards  the  P.  V.  &  C.  Railroad, 
said  distance  of  four  hundred  feet  and  extending  back 
along  line  of  said  D.  and  another  line  to  be  fixed  suffi- 
cient, with  said  frontage,  to  make  two  acres  of  land." 
C.  subsequently  refused  to  execute  a  deed,  and  F. 
filed  a  bill  in  equity  for  specific  performance.  Upon 
demurrer  the  Court  dismissed  the  bill : 

Held,  that  the  articles  of  agreement  contained  every- 
thing nectary  to  determine  the  unfixed  line;  and 
that  the  Court  erred  in  dismissing  the  bill. 


Appeal  of  Levi  £.  Felty,  plaintiff,  from  the 
decree  of  the  Common  Pleas  No.  1,  of  Alle- 
gheny County,  dismissing  a  bill  in  equity  filed 
by  him  against  D.  K.  Calhoon,  to  compel  specific 
of  a  written  agreement  for  sale  of 


The  bill  averred  the  following  facts  :  On  July 
19,  1889,  Calhoon  agreed  in  writing  to  convey 
to  Felty  two  acres  of  ground  in  Mifflin  Town- 
ship,  Allegheny  County.  The  articles  of  agree- 
ment were  as  follows : — 

Homestead,  Pa.,  July  19,  1889,  Received  of  Levi 
E.  Felty,  the  sum  of  ten  ($10)  dollars,  hand  money 
on  purchase  of  a  piece  of  ground  situate  in  Mifflin 
Township,  county  of  Allegheny,  and  State  of  Penn- 
sylvania, having  a  front  of  four  hundred  (400)  feet 
on  West  Run  Township  Road,  starting  at  the  corner 
of  land  BOW  belonging  to  Frederick  Drews,  thence 
running  along  said  township  road  towards  the  Pitts- 


burgh, Virginia,  and  Charleston  Railroad,  said  distance 
of  four  hundred  (400)  feet,  and  extending  back  along 
lipe  of  said  Drews  and  another  line  to  be  fixed  suffi- 
cient, with  said  frontage,  to  make  two  (2)  acres  of 
land.  Being  a  part  of  a  larger  tract  of  land  now 
belonging  to  D.  K.  Calhoon,  Esq.  The  price  of  said 
described  laud  is  two  hundred  and  twenty-five  ($225) 
per  acre,  cash  on  tender  of  good  and  valid  general 
warranty  deed,  within  thirty  (30)  days  from  date 
hereof,  clear  of  all  incumbrances. 

I  accept  the  above,  D.  K.  Calboov, 

Levi  E.  Fkltt. 

Witness  to  both :  D.  R.  Jokbs. 

Before  the  time  for  making  the  deed  had  ex- 
pired Calhoon  told  Felty  that  he  would  make 
no  deed  for  the  land,  that  his  wife  would  not 
join  him  in  it.  Felty  then  offered  to  take  a  deed 
for  the  land  without  release  of  dower  and  to  pay 
the  full  amount  of  the  purchase-money.  This 
offer  defendant  refused.  The  bill  prayed  a  decree 
for  specific  performance. 

To  the  bill  defendant  demurred  for  the  follow- 
ing reasons : — 

( 1 )  That  the  bill  does  not  set  out  any  property 
to  be  conveyed,  or  any  tender  of  the  purchase- 
money  therefor,  with  sufficient  certainty  and 
definiteness  to  base  a  decree  thereon. 

(2)  The  bill,  as  a  whole,  discloses  no  facts 
for  which  an  action  at  law  would  not  lie  and 
give  an  adequate  remedy. 

(3)  The  bill  does  not  set  out  such  a  state 
of  facts  as  would  entitle  the  plaintiff  to  the 
equitable  relief  prayed  for. 

The  Court  sustained  the  demurrer,  filing  the 
following  opinion ; — 

"  I  do  not  see  bow  I  can  avoid  sustaining  the 
demurrer  filed  to  plaintiff's  bill.  The  agreement 
fails  to  set  out  anything  by  which  the  piece  of 
land  can  be  identified.  Indeed  its  very  terms 
show  that  it  was  not  defined  even  in  the  minds 
of  the  contracting  parties. 

"  There  is  only  one  line  given  with  certainty, 
viz.,  400  feet  along  West  Run  Township  Road 
towards  the  P.  V.  A  C.  R.  R.,  starting  at  corner 
of  land  of  Frederick  Drews.  The  other  descrip- 
tion '  extending  back  along  line  of  said  Drews 
and  the  line  to  be  fixed  sufficient  with  said  front- 
age to  make  two  acres,'  is  so  vague  as  to  amount 
to  nothing.  Drews'  line  can  be  located,  but 
another  line  *  to  be  fixed'  with  said  frontage  to 
make  two  acres,  shows  that  the  line  was  not  then 
determined  upon,  and  the  agreement  gives  no 
means  of  determining  where  it  shall  start  or 
how  long  it  shall  be,  so  as  to  include  the  two 
acres.  There  is  nothing  upon  which  we  can 
base  the  maxim  cerium  est  quod  cerium  reddi 
potest   Demurrer  sustained." 

The  Court  subsequently  dismissed  the  bill  at 
the  costs  of  the  plaintiff ;  whereupon  the  plain- 
tiff took  this  appeal,  assigning  for  error  this  action 
of  the  Court. 

D.  R.  Jones,  for  appellant. 
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It  is  not  necessary  that  the  description  of  the 
subject-matter  should  be  so  full  as  to  be  fully 
known  from  a  mere  reading  of  the  language. 
If  the  agreement  is  certain  to  a  common  intent 
more  will  not  be  required. 

Pomeroy  on  Contracts,  $  152. 

Waterman  on  Specific  Performance,  §  144. 

2  Leading  Cases  in  Equity,  Pt.  1,  1030. 

Ilerdic's  Appeal,  58  Pa.  211. 

Biapham's  Equity,  §  377. 

Pry  on  Specific  Performance,  §  207. 

White  ».  Hermann,  51  111.  243. 
No  counsel  appeared  contra. 

January  5, 1891.  Paxson,  C.  J.  The  learned 
Judge  below  declined  to  decree  specific  perform- 
ance, for  the  reason  that  the  description  contained 
in  the  contract  was  too  vague  to  identify  the  lot 
of  ground  in  question.  If  he  is  right  as  to  his 
facts,  his  conclusion  is  accurate.  The  descrip- 
tion is  as  follows  :  "A  piece  of  ground  situate  in 
Mifflin  Township,  county  of  Allegheny,  and  State 
of  Pennsylvania,  having  a  front  of  four  hundred 
feet  on  West  Run  Township  Road,  starting  at 
the  corner  of  land  now  belonging  to  Frederick 
Drews,  thence  running  along  said  Township 
Road  towards  the  Pittsburgh,  Virginia,  and  Char- 
leston Railroad,  said  distance  of  four  hundred 
feet,  and  extending  back  along  line  of  said 
Drew6  and  another  line  to  be  fixed  sufficient, 
with  said  frontage,  to  make  two  acres  of  land, 
being  part  of  a  larger  tract  of  land  now  belong- 
ing to  D.  K.  Calhoun,  Esq." 

The  object  of  the  description  is  to  identify  the 
land  with  certainty.  The  learned  Judge  was  of 
opinion  that  because  one  line  remained  to  be 
fixed,  it  wus  impossible  to  identify  it.  If,  how- 
ever, the  contract  contains  the  means  by  which 
the  lines  can  be  run  and  marked  out,  the  difficulty 
disappears.  Certum  est  quod  certum  reddi  potest. 
The  pluin  meaning  of  the  contract  is  this  :  The 
lot  is  lo  have  a  front  of  four  hundred  feet  on 
West  Run  Township  Road.  It  is  then  to  run 
back,  of  that  width,  along  Frederick  Drews's 
land  to  a  depth  sufficient  to  make  two  acres. 
How  far  it  must  go  to  make  two  acres  can  be  as- 
certained with  mathematical  precision.  A  com- 
petent surveyor  could  run  the  lines  and  locate 
the  unfixed  line  in  an  hour.  It  is  evident  that 
when  the  parties  drew  the  agreement  they  did 
not  know  how  deep  the  lot  must  be  to  give  the 
two  acres;  that  was  left  to  be  fixed  by  a  survey. 
The  case  is  too  plain  to  require  elaboration. 

The  decree  sustaining  the  demurrer  is  reversed 
at  the  costs  of  the  appellee  ;  the  bill  is  reinstated, 
and  it  is  now  ordered  that  a  decree  be  entered 
for  the  plaintiff  upon  the  demurrer. 

8.  II.  T. 


Common  ffltaz. 


C.  P.  No.  4. 


Kramer  v.  Crump. 


April  it,  1891. 


Mechanic's  lien — Acts  of  August  1,  J 868,  and 
May  18,  1887. 

A  mechanic's  Hen  for  alterations  and  additions,  which 
does  not  aver  that  notice  of  the  intention  to  file  a  lien 
was  given  to  the  owner  at  the  time  of  furnishing  the 
materials  or  doing  the  work,  is  fatally  defective.  The 
Act  of  May  18,  1887  (P.  L.  118),  repeals  by  implication 
the  Act  of  August  1,  1868. 

Morrison  v.  Henderson,  22  Weekly  Notes,  8,  fol- 
lowed. 

Rule  to  strike  off  mechanic's  lien. 

The  plaintiff  filed  a  lien  for  alterations  and 
additions,  under  the  Act  of  August  1,  1868. 
The  lien  did  not  contain  an  averment  of  notice 
to  the  owner,  at  the  time  the  work  was  done  and 
materials  furnished,  that  a  lien  would  be  filed 
1  therefor. 

Ormond  Rambo,  for  the  rule. 

The  Act  of  May  18,  1887  (P.  L.  118),  extends 
the  Act  of  1861  to  all  the  counties  of  the  State, 
and  provides  that  notice  of  intention  to  file  a 
lien  must  be  given  by  any  one  desiring  to  take 
the  benefit  of  the  provisions  of  the  Act.  It,  by 
implication,  repeals  the  Act  of  August  1,  1868, 
which  is  confined  to  Philadelphia.  As  no  notice 
is  alleged,  the  lien  is  defective. 

Morrison  v.  Hendenon,  22  Weekly  Notes,  8 
(C.  P.  No.  l);  affirmed,  24  Id  38;  126  Pa.  216. 
Groezinger  v.  Ostheim,  135  fa.  604. 
Lest  v.  Uaumgardner,  122  Id.  1 7. 

John  H.  Sloan,  contra. 

The  Act  of  1868  does  not  require  notice  to  be 
given.  In  Morrison  v.  Henderson  in  the  Su- 
preme Court,  as  appears  from  the  report,  the 
Court  did  not  rest  its  decision  upon  the  ground 
that  the  Act  of  1S68  was  repealed.  It  is  a  fair 
assumption  that  it  did  not  regard  it  as  repealed. 
See  also — 

Thomas  v.  Hinkle,  126  Pa.  478. 

The  Act  of  1887  does  not  expressly  repeal  the 
Act  of  1868,  and  the  two  Acts  are  not  incon- 
sistent. 

Arnold,  J.  The  right  to  file  liens  exists  by 
statute  only,  and  the  statute  may  fix  the  terms, 
on  which  the  right  depends,  which  terms  must 
be  strictly  followed.  As  Common  Pleas  No.  1 
has  passed  upon  the  question  we  will  follow  its 
ruling. 

Rule  absolute.  h.  b. 

[The  notice  must  be  given  before  the  work  U  done. 
See  Strawick  v.  Munhall,  27  Weekly  Notes,  195.] 
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Supreme  €ourt. 


Jan.  »91, 146.  February  4,  1891. 

Sutherland  v.  Ross. 

Evidence — Competency  of  witnesses  —  Act  of 
May  23,  1887 — Husband  and  wife. 

Where  the  thing  or  action  before  the  Court  is  the 
right  or  title  to  premises  under  a  deed  alleged  to  be  a 
forgery,  and  where  one  of  the  parties,  whose  right  by 
his  own  act  has  passed  to  a  third  party,  is  dead,  it 
follows  from  the  express  provision  of  the  Aot  of  May 
23,  1887,  that  the  surviving  or  remaining  party  to  the 
deed  is  not  competent  to  testify  to  any  matter  occur- 
ring before  the  death  of  the  deceased  party.  Even 
though  the  deceased  party  were  not  present  at  the 
time  the  alleged  facts  occurred,  but  was  represented 
by  an  agent  who  is  living,  yet  he  was  a  party  to  the 
deed,  and  therefore  the  other  party  is  excluded  from 
testifying  after  his  death. 

As  the  surviving  party  was  incompetent,  his  wife 
was  also  incompetent  for  the  same  purpose.  The 
identity  of  interest  between  husband  and  wife  is  such 
that  where  one  of  them  is  incompetent  to  testify  as  a 
witness,  the  other  is  incompetent  also. 

Appeal  of  James  Sutherland,  plaintiff,  from 
the  judgment  of  the  Common  Pleas  of  Mont- 
gomery County,  in  an  action  of  ejectment  against 
William  Ross. 

On  the  trial,  before  Swartz,  P.  J.,  title  to 
the  lot  in  dispute  was  admitted  to  be  in  Nicholas 
F.  Dager,  on  March  11,  1874. 

Plaintiff  offered  in  evidence  deed  dated  March 
11,  1874,  from  Dager  et  ux.  to  James  Suther- 
land, conveying  the  lot  in  dispute  and  one  other 
lot,  in  consideration  of  $1850,  and  rested. 

Defendant  thereupon  offered  in  evidence  deed 
dated  February  14,  1877,  from  Sutherland  et  ux. 
to  Dager,  reconveying  the  lot  described  in  the 
writ,  the  consideration  being  $1000;  also  deed 
dated  April  3,  1877,  from  Dager  et  ux.  to  Wil- 
liam Ross,  the  defendant. 

Plaintiff,  in  rebuttal,  offered  to  prove  by  Suther- 
land, who  purports  to  be  the  grantor  in  the  deed 
dated  February  14,  1877,  from  Sutherland  et  ux 
to  Dager,  that  the  signature  to  that  deed  is  a 
forgery.  Having  been  sworn  on  his  voir  dire, 
it  appeared  that  Dager,  the  grantee  in  the  deed 
was  dead,  and  the  defendant  then  objected  to  the 
offer. 

Plaintiff's  counsel  offered  to  prove  by  this  wit- 
ness, not  a  forgery  committed  by  Dager,  but  to 
prove  that  Dager  employed  William  Haywood, 


Justice  of  the  Peace,  as  his  agent,  on  February 
14,  1877,  to  prepare  and  obtain  from  Sutherland 
and  his  wife  a  conveyance,  in  consideration  of 
the  payment  of  $1000,  of  the  premises  in  con- 
troversy; and  while  in  that  employment  the 
agent,  Haywood,  prepared  or  had  prepared  a 
deed  dated  February  14,  purporting  to  be  signed 
by  James  Sutherland  and  his  wife,  und  witnessed 
by  Mary  Nugent  and  William  Haywood,  and 
purporting  to  be  acknowledged  by  William  Hay- 
wood, Justice  of  the  Peace  ;  and  that  no  such 
deed  was  signed  by  the  witness  or  his  wife,  or  by 
Mary  Nugent,  as  witness,  or  acknowledged  by 
Mr.  Haywood,  Justice  of  the  Peace. 

Objected  to  by  defendant.  Objection  sus- 
tained.  Exception.   (First  assignment  of  error.) 

Plaintiff  then  called  Mary  Powell,  one  of  the 
subscribing  witnesses  to  the  deed,  who  testified 
that  Dager  was  not  present  at  the  execution  and 
acknowledgment  of  the  writing ;  that  Haywood, 
the  other  subscribing  witness  and  Justice  of  the 
Peace  before  whom  the  deed  purports  to  have 
been  acknowledged,  was  present. 

Plaintiff  then  called  Mrs.  Sutherland  and 
offered  to  prove  by  her  that  the  certificate  of 
February  15, 1877,  of  Justice  of  the  Peace  Hay- 
wood, attached  to  said  alleged  deed  of  February 
14,  1877,  from  Sutherland  to  Dager,  that  he  had 
examined  her  separate  and  apart  from  her  hus- 
band, and  that  she  knew  the  contents  of  the  said 
deed  and  bad  attached  her  signature  thereto,  was 
false. 

Objected  to  by  defendant.  Objection  sustained. 
Exception.    (Second  assignment  of  error.) 

Plaintiff  offered  to  prove  further  by  Mrs. 
Sutherland,  that  she  was  present  during  the 
whole  time  on  February  15, 1877,  when  Justice 
Haywood,  Mary  Nugent  and  her  husband  were 
together  at  Sutherland's  residence,  and  that 
neither  $1000,  nor  any  other  sum  of  money  was 
paid  by  Haywood  or  anybody  else  on  behalf  of 
Dager  to  her  husband  as  a  consideration  for  said 
alleged  deed  from  her  husband  and  herself  to 
Duger. 

Objection  by  defendant.  Objection  sustained. 
Exception.    (Third  assignment  of  error.) 

Verdict  for  defendant  and  judgment  thereon. 
Plaintiff  appealed,  and  specified  for  error  the 
rulings  on  the  offers  of  evidence,  as  above  set 
forth. 

John  M.  Arundel,  for  appellant. 

Neither  the  Act  of  April  15,  1869,  nor  that  of 
May  23,  1887,  contemplates  the  exclusion  of  a 
party  from  testifying  to  a  contract  made  between 
the  agent  of  a  deceased  party  and  himself,  when 
the  contract  was  not  made  in  the  presence  of  the 
deceased  party. 

VanHorne  v.  Clark,  126  Pa.  411. 

Karns  v.  Tanner,  66  Id.  297. 

MeClelland't  Ext.  ».  West's  Admr.,  70  Id.  183. 
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The  decisions  are  numerous  find  uniform,  that 
the  statutes  should  be  liberally  construed  as 
enabling  rather  than  disabling  acts,  and  always 
in  favor  of  competency  unless  expressly  excluded 
by  the  language  or  spirit  of  the  Act. 

Hess  v.  Gourley,  89  Pa.  195. 

Hostetter  v.  Schalk,  85  Id.  220. 

Gamble  v.  Hepburn,  90  Id.  439. 
This  very  point  has  been  expressly  decided  in 
many  of  the  other  States  having  similar  statutes 
to  our  own. 

Brown  v.  Brightman,  93  Mass.  226. 

Hildebrant  c.  Crawford,  65  N.  Y.  107. 

Wheeler  v.  Arnold,  30  Mich.  807. 

Ward  v.  Ward,  37  Id.  253. 

The  acknowledgment  of  a  deed  is  a  judicial 
act,  and  the  certificate  of  it,  in  the  absence  of 
fraud,  is  conclusive  of  the  facts  therein  stated. 

Beeter  v.  Glasgow,  79  Pa.  83. 

Cover  v.  Manawajr,  115  Id.  338. 

In  this  case  the  offer  was  to  show  fraud  of  the 
grossest  kind,  not  mere  duress  or  coercion  which 
might  save  the  certificate  as  against  an  innocent 
purchaser;  but  certifying  to  a  forgery,  which 
made  the  deed  itself  a  nullity. 

In  a  question  of  fraud  of  this  character,  great 
latitude  is  always  allowed ;  and  if  there  is  any 
evidence  offered  to  support  it,  it  should  be  sub- 
mitted to  the  jury. 

Jamison  v.  Jamison,  3  Wharton,  457. 

Hall  r.  Patterson,  51  Pa.  289. 

McCandless  v.  Engle,  Id.  309. 

Williams  r.  Baker,  71  Id.  476. 

Heeter  v.  Glasgow,  supra. 

Cover  v.  Manaway,  tupra. 

Louis  M.  Child*  (Montgomery  Evans  and 
George  N.  Corson  with  him),  for  appellee. 

Sutherland  was  an  incompetent  witness  under 
Section  5  (e)  of  the  Act  of  May  23,  1887  (P.  L. 
158). 

The  Act  provides,  "  Nor  where  any  party  to  a 
thing  or  contract  in  action  is  dead,  .  .  .  and  his 
right  thereto  or  therein  has  passed,  either  by  his 
own  act  or  by  the  act  of  the  law,  to  a  party  on 
the  record  who  represents  his  interest  in  the  sub- 
ject in  controversy,  shall  any  surviving  or  remain- 
ing  party  to  such  thing  or  contract,  or  any  other 
person  whose  interest  shall  be  adverse  to  the  said 
right  of  such  deceased  or  lunatic  party,  be  a  com- 
petent witness  to  any  matter  occurring  before  the 
death  of  said  party" 

The  subject  in  controversy  here  was  the  deed 
from  Sutherland  to  Dager.  Dager  was  deceased, 
and  his  right  therein  or  thereto  had  passed  by  his 
own  act  to  Boss,  who  whs  a  party  on  the  record, 
and  who  represented  Dager's  interest,  and  Suther- 
land was  called  to  prove  matters  occurring  before 
the  death  of  Dager. 

The  case  is  then  within  the  express  words  of 
the  exception.  The  rule  applies  in  cases  of  eject- 
ment, where  the  validity  of  the  deed  under  which 
one  of  the  parties  claims  is  in  question. 
Parry  r.  Parry,  130  Pa.  94. 


The  rule  applies  where  the  question  is  one  of 
forgery  of  an  instrument. 

Poster  v.  Collner,  107  Pa.  305. 
It  also  excludes  the  testimony  of  existing  facto, 
which  necessarily  relate  to  or  tend  to  establish 
facts  which  occurred  or  existed  in  decedent's 
lifetime. 

Foster  t».  Collner,  107  Pa.  305. 

Adams  v.  Edwards,  115  Id.  211. 

Hostetter  v.  Schalk,  85  Id.  220. 
Mrs.  Sutherland,  being  the  wife  of  the  plain- 
tiff, and  he  being  disqualified  as  a  witness,  she 
was  likewise  disqualified,  and  the  second  offer  was 
properly  rejected. 

Bitner  v.  Boone,  128  Pa.  567. 
Ross,  being  a  bona  fide  purchaser  for  value 
without  notice,  and  the  certificate  of  acknowledg- 
ment being  correct,  is  not  affected  by  any  fraud 
in  its  procurement,  however  gross. 

Heeter  v.  Glasgow,  79  Pa.  79. 

Miller  v.  Wentworth,  82  Id.  280. 

Cressona  Saving  Fund  v.  Sowers,  134  Id.  354. 

March  2,  1891.  Clark,  J.  The  lot  of 
ground  in  dispute  is  situated  in  West  Consho- 
hocken,  in  the  county  of  Montgomery.  It  is 
one  of  two  lots,  Nos.  121  and  122,  in  a  plot  of 
lots  laid  out  by  one  William  Davis,  Sr.,  con- 
veyed by  William  Davis,  Sr.,  to  Nicholas  F. 
Dager,  by  his  deed  dated  April  6,  1871,  and 
this  is  admitted  to  be  the  common  source  of 
title. 

The  plaintiff  gave  in  evidence  a  deed  from 
Nicholas  F.  Dager  and  Elizabeth  his  wife,  dated 
March  11,  1874,  describing  and  conveying  both 
of  said  lots  to  James  Sutherland ;  consideration, 
$1350. 

The  defendant  thereupon  gave  in  evidence 
the  record  of  a  deed  dated  February  14,  1877, 
from  James  Sutherland  and  Agnes  his  wife,  re- 
conveying  the  particular  lot  and  premises  in  dis- 
pute to  Nicholas  F.  Dager;  consideration, 
$1000;  and  also  a  deed  dated  April  8,  1877, 
from  Nicholas  F.  Dager  and  wife  to  William 
Ross;  consideration,  $1400. 

The  plaintiff,  James  Sutherland,  then  took 
the  witness  stand,  and  it  was  proposed  to  prove 
by  him  that  the  deed  from  Sutherland  and  wife 
to  Dager,  dated  February  14,  1877,  was  a  for- 
gery. Having  been  sworn  on  his  voir  dire,  it 
appeared  that  Nicholas  F.  Dager,  the  grantee  in 
the  deed,  was  dead,  and  objection  was  made  to 
the  competency  of  Sutherland  to  testify  to  any 
matter  occurring  before  the  death  of  Dager.  The 
objection  was  sustained,  and  the  witness  held  to 
be  incompetent. 

The  plaintiff  thereupon  called  Mrs.  Mary 
Powellf  one  of  the  subscribing  witnesses  to  the 
deed,  who  testified  thai  Nicholas  F.  Dager  was 
not  present  at  the  execution  and  acknowledgment 
of  the  instrasnent  of  writing  which  she  witnessed ; 
that  William  Haywood,  the  other  subscribing 
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witness,  and  the  Justice  of  the  Peace  before 
whom  the  deed  purports  to  have  been  acknowl- 
edged, was  present,  but  that  the  entire  transac- 
tion occurred  in  the  absence  of  Dager,  the 
grantee  therein.  The  offer  was  then  renewed, 
with  some  modification.  The  plaintiff's  counsel 
offered  to  prove  by  Sutherland,  the  plaintiff,  not 
that  a  forgery  was  committed  by  Dager,  but  that 
Dager  employed  William  Haywood,  the  Justice 
of  the  Peace,  as  his  agent,  on  February  14, 1877, 
to  prepare  and  obtain  from  James  Sutherland  and 
bis  wife  a  conveyance  of  the  premises  in  dispute, 
in  consideration  of  the  payment  of  $1000;  and 
whilst  in  that  employment,  the  agent,  Haywood, 
prepared  or  had  prepared  the  deed  dated  Febru- 
ary 14,  1877,  purporting  to  be  signed  by  James 
Sutherland  and  his  wife,  and  witnessed  by  Mary 
Nugent  and  William  Haywood,  and  purporting 
to  be  acknowledged  before  William  Haywood,  as 
a  Justice  of  the  Peace,  and  that  no  such  deed 
was  signed  by  the  witness  or  bis  wife,  or  by 
Mary  Nugent  as  witness,  or  acknowledged  before 
William  Haywood,  as  a  Justice  of  the  Peace. 
Objection  was  also  made  to  this  offer,  to  the  same 
effect  as  before,  which  objection  was  sustained, 
and  this  is  the  first  assignment  of  error. 

The  contention  of  the  appellant  is,  that  as 
Dager,  the  grantee  in  the  deed,  was  not  present 
at  the  alleged  execution  of  the  deed,  but  was 
represented  by  an  agent,  who  is  alive  and  compe- 
tent to  testify  as  to  the  whole  transaction,  Suth- 
erland, the  surviving  party,  may  testify,  although 
Dager  is  dead.  In  clause  (e)  of  the  5th  section 
of  the  Act  of  May  23,  1887,  it  is  provided  in 
the  plainest  manner  that  where  any  party  to  a 
thing  or  contract  in  action  is  dead,  and  his  right 
thereto  or  therein  has  passed,  either  by  his  own 
act  or  by  the  act  of  the  law,  to  a  party  on  the 
record,  who  represents  his  interest  in  the  subject 
in  controversy,  neither  the  surviving  or  remain- 
ing party  to  such  thing  or  contract,  nor  any 
other  person  whose  interest  shall  be  adverse  to 
the  said  right  of  the  deceased  party,  except  in 
certain  specified  cases,  shall  be  a  competent  wit- 
ness to  any  matter  occurring  before  his  death. 

The  thing  or  contract  in  action  here  is  the 
right  or  title  to  the  premises  in  dispute  under 
the  deed  of  February  14,  1877,  which  is  alleged 
to  be  a  forgery,  and  the  record  of  which  was  in 
evidence.  Nicholas  F.  Dager  was  a  party  to 
that  deed,  and  his  right  under  it  has  by  his  own 
act  passed  to  William  Ross,  a  party  on  the  record, 
who  represents  his  interest  in  the  subject  in  con- 
troversy, and  it  follows  from  the  express  words 
of  the  statute  that  James  Sutherland,  who  is  the 
surviving  or  remaining  party  to  the  deed,  is  not 
in  this  case  competent  to  testify  to  any  matter 
before  the  death  of  Dager,  who  is  de- 


It  is  true  that  at  the  time  of  the  execution  of 
the  deed,  or  at  the  time  of  its  alleged  execution, 
Dager  was  not  present;  this  is  conceded :  but  he 
was  a  party  to  the  deed,  and  in  privity  of  estate 
with  the  plaintiff ;  and  although  the  transaction 
may  have  been  conducted  by  Haywood  in  his 
absence,  in  his  interest,  that,  according  to  the 
terms  of  the  statute,  would  not  render  Suther- 
land competent  as  a  witness  to  testify  on  that 
subject  after  Dager's  death.  Such  was  the  con- 
struction 6nally  put  upon  similar  language  in  the 
Act  of  1869.  After  the  passage  of  that  Act,  the 
question  arose  whether  the  exclusion  of  parties 
'  to  the  action  was  only  as  to  transactions  with 
i  the  decedent,  and  for  a  time,  it  must  be  con- 
ceded, the  course  of  the  decisions  upon  that  point 
was  somewhat  unsteady ;  but  it  was  the  manifest 
purpose  of  the  statute  to  close  the  mouth  of  him 
who  is  adversary  to  the  deceased  assignor.  In 
Karns  v.  Tanner  (66  Pa.  297),  the  broad  and 
general  doctrine  was  thus  stated  by  Mr.  Justice 
Agnew  :  "  The  true  spirit  of  the  proviso  then 
seems  to  be,  that  when  a  party  to  a  thing  or 
contract  in  action  is  dead,  and  his  rights  have 
passed,  either  by  his  own  act  or  by  that  of  the 
law,  to  another  who  represents  his  interest  in  the 
subject  of  controversy,  the  surviving  party  to  that 
subject  shall  not  testify  to  matters  occurring  in 
the  lifetime  of  the  adverse  party,  whose  lips  are 
now  closed."  This  statement  of  the  law  was 
followed  in  Watts  v.  Leidig  (29  Leg.  Int.  298) ; 
Brady  v.  Reed  (87  Pa.  Ill);  Hess  v.  Gourley 
(89  Id.  195);  Ewing  v.  Ewing  (96  Id.  881); 
Foster  v.  Collner  (107  Id.  305) ;  Adams  v.  Ed- 
wards (115  Id.  211). 

We  think  this  was  the  settled  construction  at 
the  time  of  the  passage  of  the  Act  of  May  23, 
1887,  which  has  also  been  similarly  construed  in 
Duffleld  v.  Hue  (129  Pa.  94),  and  in  Parry  p. 
Parry  (130  Id.  94). 

As  Sutherland  was  himself  incompetent,  not 
only  under  the  words  and  settled  policy  of  the 
statute,  but  as  a  person  "  whose  interest  is  adverse 
to  the  said  right  of  the  deceased,"  his  wife  was 
also  incompetent  for  the  same  purpose.  The 
identity  of  interest  between  husband  and  wife  is 
such,  that  where  one  of  them  is  incompetent  to 
testify  as  a  witness,  the  other  is  incompetent  1 
(Bitner  v.  Boone,  128  Pa.  567.) 

Judgment  is  affirmed. 

[See  Yost  v.  Mensch,  27  Wbeki«v  Notes,  562.] 

W.  M.  8.,  jr. 
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Jan.  '91,  251.  February  26,  1891.  f 

Doud  v.  Citizens'  Ins.  Co. 

Policy  of  Jire  insurance — Construction  of — Ce$-  , 
sation  of  occupancy  during  change  of  tenants. 

An  absence  from  a  building  for  a  temporary  and  J 
unavoidable  purpose,  is  not  such  an  abandonment  of  . 
occupancy  as  will  prevent  tbe  owner  of  the  same  from  ■ 
recovering  on  a  policy  of  fire  insurance  which  provides  ' 
as  follows:  "This  policy  will  not  cover  unoccupied  . 
buildings  [unless  insured  as  such],  and  if  the  prem-  , 
ises  insured  shall  be  vacated  without  the  consent  of  , 
the  company  indorsed  hereon  ....  the  policy  shall 
oease  and  determine." 

Under  the  above  provision  a  roasonablo  time  must 
be  allowed  to  effect  a  change  of  tenants,  without  im- 
posing upon  the  insured  the  penalty  of  an  intended  or  > 
permitted  vacation  of  the  premises. 

Appeal  of  Sarah  Doud,  plaintiff,  from  the  judg- 
ment of  the  Common  Fleas  of  Lackawanna 
County,  in  an  action  of  assumpsit  on  a  fire  insur- 
ance policy,  issued  by  the  Citizens'  Insurance 
Company,  defendant. 

The  facts,  as  they  appeared  at  the  trial,  before 
Archbald,  P.  J.,  and  the  rulings  upon  which 
the  assignments  of  error  were  based,  are  fully 
set  out  in  the  opinion  of  the  Supreme  Court, 
infra. 

*The  Court  directed  a  verdict  for  defendant, 
which  was  accordingly  rendered,  and  judgment 
was  subsequently  entered  thereon.  Plaintiff  ap- 
pealed, and  specified  for  error  this  ruling,  as 
well  as  the  rulings  on  the  offers  of  evidence,  as  set 
out  in  the  opinion  of  the  Supreme  Court. 

P.  P.  Smith  (Connolly  Davis  with  him),  for 
appellant. 

A.  J.  Colborn,  Jr.  {Samuel  B.  Price  with 
him),  for  appellee. 

March  23,  1891.  Grebn,  J.  On  the  trial  of 
this  case  the  plaintiff  testified  that  she  went  to 
the  house  in  question  on  Wednesday,  the  day 
before  the  fire ;  that  she  had  received  no  notice 
from  her  tenant,  Mrs.  Berheight,  that  she  in- 
tended to  leave  the  house,  and  that  she,  the 
plaintiff,  had  no  knowledge  until  that  day  that 
the  tenant  had  left.  She  was  corroborated  in 
this  statement  as  to  her  going  to  the  house  on 
that  Wednesday  by  the  witness,  Mrs.  Brown, 
and  there  was  no  testimony  in  the  case  contra- 
dicting either  the  plaintiff  or  Mrs.  Brown  on  this 
subject.  Both  of  these  witnesses  also  testified 
that  there  were  several  articles  of  furniture  be- 
longing to  the  plaintiff  in  the  house  at  that  time, 
and  that  the  plaintiff  was  engaged,  and  remained 
in  the  house  all  day  until  6  o'clock  in  the  even- 
ing. Although  Mrs.  Berheight  at  first  said  that 
it  was  about  a  week  after  she  moved  before 
Mrs.  Doud  came  over  to  the  house,  she  was  un- 


able to  fix  the  time  definitely  either  when  she 
finished  moving,  or  on  what  day  it  was  she  saw 
Mrs.  Doud  at  the  house.  She  said  she  would 
not  be  precise  as  to  a  day  or  two,  she  was  sure 
she  moved  early  in  the  week,  and  thought  it  was 
Friday  when  Mrs.  Doud  came  over,  but  she  was 
clearly  wrong  in  this  as  the  fire  occurred  during 
the  night  of  Thursday.  She  said  it  was  either 
Monday  or  Tuesday  that  she  moved,  and  that  it 
took  her  one  or  two  days  to  finish  moving.  But 
Mrs.  Brown  testified  that  Mrs.  Berheight  moved 
the  last  of  her  things  out  two  days  before  the 
fire,  and  that  Mrs.  Doud  came  to  the  house  on 
the  day  before  the  fire,  so  that  if  her  testimony 
was  correct,  Mrs.  Doud  came  to  the  house  the 
next  day  after  Mrs.  Berheight  left  and  remained 
all  day.  This  being  the  state  of  the  admitted 
testimony,  Mrs.  Doud  offered  to  prove  that  she 
went  to  the  village  where  the  house  was,  desiring 
to  get  possession  of  part  of  the  building  for  her- 
self and  an  invalid  son,  that  upon  learning  that 
Mrs.  Berheight  was  moving  out,  she  went  to  her 
home  in  Dunmore,  and  immediately  packed  such 
household  and  personal  articles  as  she  needed, 
with  the  intention  of  moving  into  the  house  on 
Friday  morning,  and  that  she  had  her  things 
packed  on  Thursday  ready  to  move  on  Friday, 
but  was  prevented  from  doing  so  by  the  fire. 
This  offer  of  proof  was  rejected.  Another  offer 
was  then  made  covering  substantially  the  same 
facts,  and  also  that  she  had  been  advised  by  her 
physician  to  take  her  invalid  son  to  the  village  of 
Drinker  where  the  house  was ;  and  further,  that 
she  had  placed  a  man  in  charge  of  the  house  on 
Wednesday  to  remain  until  Friday.  This  offer 
also  was  rejected.  She  also  made  a  similar  offer 
of  proof  by  her  daughter  that  she  was  engaged 
all  day  Thursday  in  picking  up  and  packing 
household  articles  preparatory  to  the  moving  on 
Friday.    This  offer  also  was  rejected. 

The  question  that  arises  is  whether,  under  all 
the  facts  proven  and  offered  to  be  proved,  there 
was  such  a  vacation  of  the  premises  as  avoided 
the  policy  under  the  sixth  clause  thereof.  The 
language  of  the  clause  is  as  follows  :— 

VI.  This  policy  will  not  cover  unoccupied 
buildings  [unless  insured  as  such],  and  if  the 
premises  insured  shall  be  vacated  without  the 
consent  of  the  company  indorsed  hereon  .... 
the  policy  shall  cease  and  determine. 

It  is  argued  for  the  appellee  that  the  case  of 
McClure  v.  Watertown  Fire  Insurance  Co.  of 
New  York  (90  Pa.  277),  decides  the  question 
adversely  to  the  appellant.  Upon  examining  that 
ca.se  however  it  will  be  found  that  there  is  a 
marked  difference  in  its  facts  from  those  of  the 
present  case.  There  an  absolute  vacation  of  the 
premises  had  taken  place  in  the  very  manner  pro- 
hibited by  the  contract,  by  the  "  removal  of  the 
occupant,"  and  there  was  no  substitution  of 
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another  occupant,  either  as  tenant  or  owner, 
actually  proceeding  when  the  fire  occurred.  The 
very  contingency,  which  in  express  terms  avoided 
the  policy,  had  occurred.  The  vacation  of  the 
premises  was  complete,  and  had  been  for  several 
days ;  the  owner  did  not  occupy  or  propose  or 
intend  to  occupy  the  bouse  himself,  and  no  new 
tenant  had  been  obtained  or  was  even  being 
negotiated  with.  There  was  nothing  but  an  in- 
tention and  an  effort  of  the  owner  to  engage  a 
new  tenant.  Nothing  had  been  accomplished 
however  in  that  direction  when  the  fire  took 
place.  We  held  that  it  was  the  duty  of  the  in- 
sured in  those  circumstances  to  obtain  the  con- 
sent of  the  company  to  the  vacancy,  and  as  no 
effort  of  that  kind  was  made,  the  literal  terms  of 
the  policy  prevailed  and  it  was  avoided. 

But  in  the  present  case  the  facts  were  entirely 
different.  The  owner  had  several  articles  of  fur- 
niture in  the  building,  and  a  few  of  those  of  the 
departed  tenant  had  not  yet  been  removed.  The 
owner  immediately  took  possession  of  the  house 
on  the  day  before  the  fire,  remaining  until  even- 
ing, having  first  sent  for  and  obtained  the  key 
from  the  departing  tenant.  She  also  immedi- 
ately announced  her  purpose  of  occupying  the 
house  as  soon  as  she  could  get  her  household 
goods  removed,  and  at  once  commenced  and 
continued  through  the  whole  of  Thursday  the 
preparation  of  her  goods  for  removal  on  the 
next  day,  Friday.  Moreover,  she  offered  to 
prove,  but  was  not  permitted  to  do  so,  that  she 
placed  a  man  in  charge  of  the  house  on  Wednes- 
day to  remain  until  Friday.  In  such  circum- 
stances as  these  we  do  not  consider  that  there 
was  any  vacation  of  the  premises  or  any  more 
of  a  cessation  of  occupancy  than  would  neces- 
sarily arise  upon  a  change  of  tenants.  A  rea- 
sonable time  must  necessarily  be  allowed  to  carry 
out  such  a  change  without  imposing  upon  the  in- 
sured the  penalty  of  either  an  intended  or  a  per- 
mitted vacation  of  the  premises.  There  was  no 
intended  vacation  here  in  any  view  of  the  facts,  and 
there  was  no  real  cessation  of  occupancy.  The 
occupancy  of  the  owner  on  Wednesday  was  part 
of  a  continuing  occupancy  to  be  proceeded  with 
on  Friday,  and  only  delayed  by  the  absolute  ne- 
cessity of  obtaining  and  removing  the  owner's 
goods  from  her  home,  seven  miles  distant.  Her 
absence  from  the  building  was  only  for  a  tempo- 
rary purpose,  which  was  unavoidable,  but  which 
was  in  no  sense  an  abandonment  of  occupancy. 
In  this  respect  the  case  is  entirely  analogous 
with  the  case  of  Franklin  Fire  Ins.  Co.  v.  Kep- 
ler (95  Pa.  492),  where  we  held  that  the  absence 
of  the  insured  from  his  dwelling,  from  Wednesday 
until  Monday  to  attend  a  funeral,  was  not  a  breach 
of  the  condition  of  his  policy,  almost  identical 
with  that  of  the  present  policy.  The  same  prin- 
ciple was  enforced  in  Lebanon  Mut.  Ins.  Co.  v. 
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Leathers  (20  Weekly  Notes,  107, not  reported), 
where  there  was  a  cessation  of  the  operations  of 
a  tannery  for  three  months,  and  a  condition  of 
avoidance  if  the  property  should  cease  to  be  ope- 
rated as  a  tannery.  We  held  that  "  a  mere  tem- 
porary suspension  of  the  business  of  the  establish- 
ment for  the  purpose  of  making  repairs,  or  from 
want  of  a  supply  of  materials,  is  clearly  not 
ceasing  to  operate  the  establishment  within  the 
meaning  of  the  policy." 

In  the  case  of  Ins.  Co.  v.  Hannum  (reported  in 
1  Monaghan  Rep.  369,  but  not  reported  else- 
where), with  the  same  condition  as  to  vacancy  as  in 
this  case,  the  tenant  moved  out  on  April  1,  at  the 
expiration  of  his  term,  and  the  premises  were 
rented  to  another  tenant  for  a  term  commencing 
at  that  date,  but  the  new  tenant  did  not  move  in 
at  once,  but  made  his  arrangements  to  move  in 
on  April  5.  The  house  was  burnt  on  April  3. 
The  Court  below  ruled  that  "  the  period  of  time 
during  which  the  house  was  not  occupied  or 
rather  the  condition  in  which  it  was  during  those 
two  days,  was  not  such  a  cessation  of  the  occu- 
pancy contemplated  by  the  policy,  for  such  a 
length  of  time  as  would  vitiate  the  policy." 
This  Court  affirmed  the  judgment  for  the  plain- 
tiff without  hearing  the  defendant  in  error. 

We  are  clearly  of  opinion  that  there  was  no 
breach  of  the  condition  of  this  policy  prohibiting 
the  vacation  of  the  premises.  We  sustain  the 
first,  second,  fifth,  and  sixth  assignments  of  error. 

As  we  hold  that  there  was  no  breach  of  con- 
dition arising  upon  the  facts  of  the  case,  it  is 
not  necessary  to  consider  the  question  whether 
there  was  a  waiver  of  the  condition  in  question. 
The  rejected  offers  of  testimony  should  all  have 
been  received,  except  the  one  covered  by  the 
fourth  assignment,  which  was  a  mere  general 
offer  without  any  specific  facts  stated. 

Judgment  reversed,  and  venire  de  novo 
awarded.  w.  m.  a.,  jr. 


Jan.  '90,  146.  March  24,  1691. 

Phillips  v.  Library  Company. 

Practice — Service  of  process  upon  officers  of 
foreign  corporations — Jurisdiction — Act  of 
March  21,  1849. 

Plaintiff  had  the  sheriff  of  Philadelphia  County 
serve  process  upon  the  president  of  a  New  Jersey 
corporation  while  temporarily  within  this  State,  in  a 
cause  of  action  against  the  company  arising  in  the 
State  of  New  Jersey.  The  defendant  pleaded  in  abate- 
ment to  the  jurisdiction  of  the  Court,  on  the  gronnd 
that  defendant  was  a  foreign  corporation  and  did  not 
do  business  in  Pennsylvania.  Plaintiff  demurred  to 
this  plea: 

Held,  (1)  that  Judgment  was  properly  entered  for 
defendant  upon  the  demurrer. 
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(2)  That  the  Act  of  March  21,  1849,  directing  the] 
method  of  service  of  process  upon  officers  and  agents 
of  foreign  corporations,  contemplates  a  foreign  corpora- 
tion doing  business  in  this  Commonwealth. 

Appeal  of  James  Phillips  and  Emily  his  wife, 
in  right  of  said  Emily,  plaintiffs,  from  the  judg- 
ment of  the  Common  Pleas  No.  3,  of  Philadelphia 
County,  entered  for  defendant  on  plaintiff's  de- 
murrer to  defendant's  plea  in  abatement,  in  an 
action  of  trespass  against  the  Library  Company 
of  Burlington,  New  Jersey,  for  personal  injuries 
alleged  to  have  been  sustained  by  said  Emily 
Phillips  through  the  negligence  of  defendant  in 
failing  to  keep  covered  a  pit  upon  its  grounds  in 
Burlington. 

It  appeared  that  service  of  process  in  this 
case  was  made  upon  the  president  of  defendant 
company  while  he  was  temporarily  in  Philadel- 
phia. 

The  defendant  filed  a  plea  alleging  that  the 
Court  ought  not  to  take  further  cognizance  of 
this  action,  because  it  is  a  foreign  coporation 
chartered  by  King  George  II.  in  the  year  1723; 
that  it  exists  only  in  the  State  of  New  Jersey 
and  has  no  agent  or  agency  or  place  of  business 
in  the  county  of  Philadelphia  or  State  of  Penn- 
sylvania, and  does  no  business  in  said  county  or 
State. 

To  this  plaintiffs  demurred,  and  the  Court, 
after  argument,  entered  judgment  for  the  de- 
fendant on  the  demurrer. 

Plaintiffs  then  appealed,  specifying  for  error 
this  action  of  the  Court. 

Sylvester  GavittyJr.  {Oliver  E.  Shannon  with 
him),  for  appellants. 

Josiah  R.  Adams  and  Samuel  B.  Huty,  for 
appellee,  were  not  heard. 

April  13,  1891.  Paxson,  C.  J.  The  ques- 
tion here  is  one  of  jurisdiction.  The  defendant 
company  is  a  foreign  corporation  having  its  ex- 
istence and  place  of  business  only  in  the  State  of 
New  Jersey.  It  does  not  do  business  in  the 
State  of  Pennsylvania  nor  has  it  ever  done  so. 
The  president  of  said  corporation  being  tempo- 
rarily within  this  State  for  either  business  or 
pleasure — it  does  not  matter  which — was  served 
with  process  issued  against  the  company  for  a 
cause  of  action  arising  in  the  State  of  New  Jer- 
sey. The  defendant  pleaded  in  abatement  to 
the  jurisdiction  of  the  Court,  on  the  ground  that 
the  defendant  is  a  foreign  corporation  and  exists 
only  in  the  Slate  of  New  Jersey,  etc.  To  this 
plea  the  plaintiffs  filed  a  demurrer,  and  on  argu- 
ment the  Court  below  gave  judgment  for  the  de- 
fendant. 

The  Act  of  March  81,  1849,  provides  that  in 
all  actions  in  any  Court  of  record  in  Pennsyl- 
vania against  a  foreign  corporation  not  holding 
its  charter  under  the  laws  of  Pennsylvania, 


"  process  may  be  served  upon  any  officer,  agent, 
or  engineer  of  such  corporation,  either  person- 
ally, or  by  copy,  or  by  leaving  a  certified  copy 
at  the  office,  depot,  or  usual  place  of  business  of 
said  corporation,  and  such  service  shall  be  good 
and  valid  in  law  to  all  intents  and  purposes." 

It  was  contended  by  the  plaintiffs  that  the 
service  upon  the  defendant  company  was  good 
under  this  Act  of  Assembly,  and  Knight  v.  Rail- 
road Company  (108  Pa.  250) ;  Usher  v.  Railroad 
Company  (126  Id.  210),  and  other  cases  were 
cited  in  support  of  this  proposition. 

It  may  be  that  if  proper  service  had  been  made 
upon  the  company,  the  Court  would  have  had 
jurisdiction  under  the  cases  referred  to.  But  the 
Act  of  1849,  and  the  authorities  cited,  contem- 
plate a  foreign  corporation  doing  business  within 
this  Commonwealth.    It  was  said  by  our  hue 
brother  Trcnkey,  in  Knight  v.  West  Jersey 
Railroad  Company,  supra,  "  The  defendant  in 
this  case,  if  not  incorporated  under  the  laws  of 
Pennsylvania,  is  doing  business  therein,  else  it 
could  not  have  been  made  subject  to  the  juris- 
diction of  the  Court  of  Common  Pleas  of  Phila- 
delphia."   We  do  not  understand  that  the  Act 
of  1849,  or  any  of  the  cases  cited,  countenance 
the  doctrine  that  if  the  president  of  a  New 
Jersey  corporation,  which  transacts  no  business 
in  this  State,  crosses  the  Delaware  River  to  dine 
with  a  friend  on  this  side,  he  thereby  carries  the 
corporation  with  him,  and  subjects  it  to  the  juris- 
diction of  the  Courts  of  this  State  as  to  contracts 
made  or  torts  committed  in  New  Jersey.  Under 
such  circumstances  he  is  not  here  in  his  repre- 
sentative capacity.    He  is  not  the  corporation, 
nor  does  he  bring  it  here.     If  the  rule  were 
otherwise,  be  would  carry  the  corporation  with 
him  upon  a  trip  round  the  world,  and  subject  it 
to  the  jurisdiction  of  every  country  he  might 
visit.    We  will  not  designate  such  a  proposition 
as  absurd,  but  it  certainly  has  not  a  shadow  of 
reason  to  sustain  it.    The  law  upon  this  subject 
is  well  stated  in  Rolling  Mill  v.  Iron  Company 
(32  N.  J.  15),  as  follows:  "Upon  general  prin- 
ciples, and  in  the  absence  of  statutory  innova- 
tions, it  is  to  be  regarded  as  settled,  that  if  a 
foreign  corporation  at  the  time  of  the  commence- 
ment of  suit,  does  not  do  business,  and  has  not 
any  office  or  place  of  business  in  this  State,  such 
corporation,  except  by  its  own  consent,  cannot 
be  brought  within  the  jurisdiction  of  this  or  any 
other  Court  of  this  State.    Under  such  circum- 
stances the  officers  or  agents  of  such  foreign  cor- 
poration, when  they  come  into  this  jurisdiction, 
do  not  bring  with  them  their  official  character  or 
functions,  and  are  not  to  be  esteemed  out  of 
the  sovereignty  by  the  laws  of  which  the  corpo- 
rate body  exists,  the  representatives  for  the  pur- 
pose of  responding  to  suits  at  law  of  such  corporate 
body." 


Digitized  by  Google 


WEEKLY  NOTES  OF  CASES. 


It  is  needless  to  multiply  authorities  upon  so 
plain  a  question.  The  alleged  injury  of  which 
the  plaintiffs  complain  occurred  in  Burlington, 
New  Jersey,  the  town  in  which  the  defendant 
company  is  located.  There  is  no  good  reason 
why  the  Courts  of  this  State  should  be  vexed 
with  such  a  suit.  Tet,  the  action  being  transi- 
tory, might  have  been  sustained  here  bad  the 
corporation  been  doing  business  here,  and  a 
proper  service  made  upon  it.  Under  the  cir- 
cumstances the  judgment  was  properly  entered 
for  the  defendant  upon  the  demurrer. 

Judgment  affirmed. 


Jan. '91,  194. 


v.  Focht. 


3,  1891. 


Verbal  promise  to  pay  the  debt  of  another — 
Statute  of  Frauds. 

Where  a  plaintiff  agrees  to  forbear  to  evict  a  tenant 
and  to  allow  him  to  live  on  the  premises  to  the  end  of 
the  term,  upon  the  promise  of  the  defendant,  a  third 
party,  to  pay  the  rent,  this  is  not  the  creation  of  a 
new  and  independent  debt  of  the  promisor  alone,  bnt 
a  mere  promise  to  pay  the  debt  of  the  tenant  who  was 
to  continue  to  occupy  the  premises  until  the  end  of  the 
term. 

In  such  a  case  the  debt  of  the  tenant  remains,  there 
is  no  extinguishment  of  it,  and  no  substitution  of  any 
other  debt  in  its  place  ;  there  is  nothing  but  the  col- 
lateral, verbal  promise  of  the  defendant  to  pay  it,  and 
such  a  promise  is  within  the  operation  of  the  Statute 
of  Frauds  and  Perjnries. 

When  the  object  of  the  promise  or  agreement  is  to 
become  guarantor  or  surety  to  the  promisee  for  a  debt 
for  which  another  party  is  and  continues  to  be  pri- 
marily liable,  the  agreement,  whether  made  before  or 
after,  or  at  the  time,  with  the  promise  of  the  principal, 
is  within  the  Statute  of  Frauds,  and  not  binding  unless 
evidenced  by  writing. 

Maule  v.  Bucknell  (50  Pa.  39)  and  Nugent  v.  Wolfe 
(111  Id.  471)  followed ;  Merriman  v.  McManus  (102  Id. 
102)  distinguished. 

Appeal  of  Daniel  Focht,  defendant,  from  the 
judgment  of  the  Common  Pleas  of  Berks  County, 
in  an  action  of  assumpsit  brought  by  Benjamin 
Riegelman. 

The  case  was  begun  before  a  justice  of  the 
peace  and  brought  into  the  Common  Pleas  by 
apjMjal  on  the  part  of  the  defendant. 

On  the  trial,  before  Ermentrout,  P.  J.,  the 
following  facts  appeared  :  Benjamin  Riegelman, 
the  plaintiff,  rented  on  a  verbal  lease  to  James 
Focht,  the  son  of  the  defendant  in  this  case,  a 
certain  hotel  property  in  Lenhartsville  for  the 
term  of  one  year  from  April  1 , 1 884.  The  plain- 
tiff testified  that  the  rent  was  $200  per  year, 
while  James  Focht  testified  that  it  was  $150. 
The  sum  of  $75  was  paid  on  account.  The  lessee 


not  having  paid  any  further  rent,  Riegelman  de- 
termined to  evict  him,  but  having  met  the  father 
of  the  lessee,  Daniel  Focht,  the  defendant  in  this 
case,  he  decided  to  allow  the  son  to  remain  as  his 
tenant.  The  agreement  between  the  plaintiff 
and  defendant  is  set  forth  in  the  assignments  of 
error,  infra.  The  rent  not  having  been  paid, 
the  plaintiff  then  brought  this  action  against 
Daniel  Focht. 

At  the  trial  plaintiff  testified  as  follows,  under 
objection  on  the  part  of  the  defendant : — 

Q.  Will  you  tell  us  whether  or  not  you  made 
an  agreement  at  any  time  with  Daniel  Focht, 
the  defendant  in  this  case,  about  the  payment  of 
the  rent  of  the  hotel  ? 

Jtfr.  Rothermel.  This  is  objected  to,  unless  it 
be  shown  that  the  alleged  agreement  was  put  in 
writing  or  that  the  new  agreement  was  made  in 
pursuance  of  a  consideration.  The  testimony  is 
incompetent  and  immaterial. 

Mr.  Marx.  The  plaintiff  proposes  to  show  a 
new  agreement. 

Objection  overruled.  Exception.  Evidence 
admitted,  as  follows:  A.  James  Focht  went 
on  and  put  the  telephone  in  the  house;  he 
did  not  pay  any  rent  nor  did  he  give  bail.  Then 
Dan  Focht  came  there,  the  old  man,  and  said  to 
me,  "  Jim  is  doing  a  good  business,"  and  that  I 
should  let  him  live  on  the  premises,  that  he, 
Daniel  Focht,  would  pay  the  rent  either  monthly 
or  quarterly,  as  I  desired  it.  But  be  did  not 
pay  it  either  monthly  or  quarterly.  That  is  all 
I  have  to  say  or  know.  Q.  Did  you  at  that 
time  threaten  to  evict  James  Focht  r  A.  I  said 
if  he  did  not  pay  his  rent  or  give  bail,  I  would 
evict  him.  Q.  What  was  Daniel  Focht's  answer 
at  that  time  ?  A.  Dan  Focht  said  then  I  should 
leave  him  remain,  and  that  he  would  pay  the  rent 
monthly  or  quarterly,  as  I  desired.  Q.  What 
did  he  do  then  ?  A.  He  remained  there  until 
the  end  of  the  year.  Q.  What  did  you  say  to 
Daniel  Focht?  A.  Then  I  left  him  live  there ; 
upon  the  old  man's  promises  I  left  him  live  there ; 
I  cannot  answer  what  answer  I  gave ;  it  is  so  long 
ago,  I  have  forgotten  it.  Q.  Was  any  one  present 
at  the  time  you  made  this  contract  ?  A.  Yes ;  I 
took  Isaac  Becker  along  as  a  witness.  Q.  Was 
he  present  at  the  time  you  made  the  agreement  ? 
A.  Yes;  we  talked  it  over,  and  then  I  called 
Isaac  Becker  and  told  him  we  had  made  such  a 
bargain.  Q.  Did  you  tell  him  what  bargain  you 
had  made?  A.  I  cannot  say  what  I  told  him; 
it  is  too  long.  Q.  Was  Mr.  Daniel  Focht  pres- 
ent when  you  stated  the  contract  to  Becker?  A. 
Yes,  sir ;  I  and  Focht  stood  together,  and  then 
Becker  came  there. 

By  Mr.  Schaeffer.  Q.  What  was  said  at  that 
time  ?  A.  I  cannot  say  that ;  perhaps  I  told 
Becker  that  we  made  such  a  contract.  Q.  Have 
you  any  recollection  of  what  you  said  or  anything 
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at  all  that  you  said  to  Becker  ?  A.  Yes  ;  I  told 
Becker  to  come  there,  and  that  we  had  made  such 
a  bargain.  Q.  Can  you  recollect  what  you  said 
to  Becker  ?  A.  I  cannot  say  that  any  more ;  it 
is  too  long. 

By  The  Court.  Q.  Did  you  repeat  the  bar- 
gain  to  Becker?  A.  I  will  not  say  that  I  did, 
but  perhaps  I  did.  Q.  You  cannot  recollect  any 
more?  A.  I  may  have  told  the  bargain  to 
Becker,  but  I  cannot  recollect  it  any  more,  and 
what  I  do  not  remember,  I  will  not  say ;  it  is 
so  long  ago.  Q.  You  called  Mr.  Becker  there 
to  witness  the  contract  between  you  ? 

First  assignment  of  error. 

Isaac  Becker  testified  as  follows :  Q.  Do  you 
know  Benjamin  Riegelman,  the  plaintiff  in  this 
case  ?  A.  Yes.  Q.  And  do  you  know  the  defend- 
ant, Daniel  Focht  ?  A.  Yes.  Q.  If  at  any  time 
you  were  present  that  Riegelmanand  Daniel  Focht 
entered  into  a  contract  in  relation  to  the  payment 
of  rent  for  the  Farmers'  and  Drovers'  Hotel,  in 
Lenhartsville,  tell  us  where  it  was  and  when  ? 
A.  It  was  in  Lenhartsville,  in  1884,  in  the 
month  of  August  or  September;  I  do  not  re- 
member any  more,  it  is  so  long  ago.  Q.  What 
was  the  agreement  between  the  parties — what  was 
said  and  done  ?  A.  All  I  know  is  this :  I  was 
there  in  the  store  next  to  Riegelman's  hotel. 
Then  Riegelman  and  old  Mr.  Focht  were  stand- 
ing at  the  rail  where  the  horses  were  tied  on 
in  front  of  the  hotel.  Then  Riegelman  said, 
"  Becker,  come  up  here."  Then  Riegelman 
said, "  We  have  now  a  contract  that  James  Focht 
shall  remain  living  here."  Then  Riegelman 
said — I  am  not  positive  whether  Riegelman 
said,  "  Dan  Focht  stands  for  the  rent"  or  "  Dan 
Focht  will  pay  the  rent."  I  am  not  positive  sure 
which  of  the  two  he  said.  Q.  Was  Daniel  Focht 
present  at  the  time?  A.  Daniel  Focht  was  stand- 
ing aside  of  us. 

Cross-examination.  Q.  Who  else  was  present  ? 
A.  Nobody.  Q.  Did  not  James  Focht  come 
there  while  you  were  talking?  A.  That  I  can- 
not remember;  I  do  not  know  whether  James 
Focht  came  to  it,  but  these  two  were  standing 
together  and  called  me  to  it.  Q.  You  did  not 
bear  Focht  say  anything  about  paying  the  rent  ? 
A.  No ;  only  Riegelman.  Q.  Then  they  did 
not  say  anything  about  any  contract?  A.  No, 
sir. 

Mr.  Rothermel.  Defendant  renews  his  objec- 
tion to  this  part  of  the  testimony,  and  moves  the 
Court  to  6trike  it  out.  Motion  overruled.  Ex- 
ception.   (Second  assignment  of  error.) 

The  Court  charged  the  jury,  inter  alia,  as  fol- 
lows : — 

"  If  the  jury,  under  the  evidence,  should  find 
that  in  consideration  of  a  promise  made  by 
Riegelman  to  Focht,  that  he,  Riegelman,  would 
not  eject  James  Focht  from  the  premises  if  he, 


Daniel  Focht,  would  pay  the  rent — if  they  would 
find  that  to  be  the  state  of  facte — that,  in  law, 
would  amount  to  a  contract  by  and  between 
Daniel  Focht  and  the  plaintiff,  upon  which 
the  defendant,  Daniel  Focht,  would  be  liable, 
and  there  could  be  a  recovery  in  this  case.  But 
before  there  can  be  any  recovery  you  must  find 
that  there  was  such  a  contract."  (Third  assign- 
ment of  error.) 

Verdict  for  plaintiff  for  $99.65,  and  judgment 
thereon.  Whereupon  defendant  took  this  ap- 
peal, assigning  error  as  above. 
John  H.  Rothermel,  for  appellant. 
Forbearance  to  proceed  against  the  estate  or 
person  of  a  debtor,  though  a  good  consideration, 
is  insufficient  to  avoid  the  statute. 

Mnule  t\  Buckncll,  50  Pa.  53. 

Addison  on  Contracts,  §  210. 

Brown  on  the  Statute  of  Frauds,  §  212,  note. 

9  Am.  &  Eng.  Ency.  of  Law,  p.  73. 

Esliletnan  v.  Harnish,  76  Pa.  103. 

Hearing  &  Co.  v.  Ditttuan,  8  Phila.  307. 

Birkinyr  v.  Darnell,  1  S.  L.  C.  559. 

Allshouse  r.  Ramsay,  6  Whar.  331. 

Wataon  v.  Randall,  20  Wend.  201. 

Dexl«r  v.  Blanchard,  11  Allen,  365. 

Nugent  v.  Wolfe,  111  Pa.  471. 
D.  N.  Schaeff'er  (Jatnes  If.  Marx  with  him), 
for  appellee. 

Daniel  Focht's  agreement  was  such  that  he 
became  the  principal  debtor ;  the  statute  there- 
fore does  not  apply. 

Eshleman  r.  Harnish,  76  Pa.  103. 

Maule  v.  Bucknwll,  50  Id.  51. 

Merriman  r.  McManus,  102  Id.  102. 

Taylor  c.  Preston,  79  Id.  436. 

Herriman  v.  Liggett,  1  Wkbklt  Notbs,  379. 

Lefevre  r.  Bank,  2  Id.  174. 

Weyaud  o.  Crichfleld,  3  Grant,  113. 

Warnick  v.  GrosholK,  Id.  234. 

Watts  v.  Cummins,  59  Pa.  88. 

Reeves  p.  D.  L.  &  W.  R.  R.,  30  Id.  464. 

Kerr  r.  Sharp,  14  8.  &  R.  399. 

Carothers  v.  Lessee  of  Dunning,  3  Id.  373. 

April  6,  1891.  Green,  J.  In  any  aspect  of 
the  testimony  in  this  case,  the  promise  upon 
which  the  suit  wa9  brought  was  a  verbal  promise 
to  pay  the  debt  of  another,  and  therefore  void 
under  the  Statute  of  Frauds.  The  original  let- 
ting of  the  premises  in  question  was  admittedly 
made  by  the  plaintiff  to  James  S.  Focht.  Daniel 
Focht,  the  defendant,  was  in  no  sense  a  party  to 
that  contract.  The  letting  was  for  one  year,  and 
under  it  James  S.  Focht  moved  into  the  house, 
and  continued  to  live  there  until  the  end  of  the 
term.  He  paid  part  of  the  rent,  $75,  and  it  is 
not  claimed  by  the  plaintiff,  nor  is  it  the  fact, 
that  the  plaintiff  at  any  time  released  him  from 
his  obligation  to  pay  the  remainder  of  the  rent. 
On  the  contrary,  the  plaintiff  testified  that 
"Jim,"  his  tenant,  still  owed  him  the  $125 
balance  of  the  rent  at  the  trial.  He  was  asked  : 
"  Q.  Then  James  S.  Focht  paid  you  $75,  and  still 
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owes  you  $125?  A.  Yes,  sir;  Jim,  bat  he  did 
not  pay  it  on  the  bargain,  and  he  owes  me  $125 
yet.  Q.  Jim  Focbt  paid  you  $75,  and  owes  you 
$125  ;  is  that  so  or  not?  A.  I  rented  it  to  him 
for  $200.    Now  it  is  easy  to  know  bow  it  is." 

The  plaintiff's  own  testimony  as  to  the  de- 
fendant's promise  was  that  he  asked  him,  the 
plaintiff,  to  let  Jim  remain  on  the  premises,  and 
that  he,  the  defendant,  said  he  would  pay  the 
rent  monthly  or  quarterly,  as  be  desired.  44  Q. 
Did  you  at  that  time  threaten  to  evict  James 
Focht  ?  A.  I  said  if  he  did  not  pay  his  rent  or 
give  bail  I  would  evict  him.  Q.  What  was 
Daniel  Focht's  answer  at  that  time  ?  A.  Dun 
Focht  said  then  I  should  leave  him  remain,  and 
that  he  would  pay  the  rent  monthly  or  quarterly, 
as  I  desired.  Q.  What  did  he  do  then  ?  A.  He 
remained  there  till  the  end  of  the  year.  Q.  What 
did  you  say  to  Daniel  Focht?  A.  Then  I  left 
him  live  there.  Upon  the  old  man's  promise  I 
left  him  live  there.  I  cannot  answer  what  an- 
swer I  gave.  It  is  so  long  ago  I  have  forgot- 
ten it." 

Thus  it  will  be  seen  that  the  whole  of  the  plain- 
tiff's case,  according  to  his  own  testimony,  was 
that  he  would  forbear  an  eviction  of  the  tenant 
and  let  him  continue  to  live  on  the  premises  to 
the  end  of  the  term,  upon  the  defendant's  prom- 
ise to  pay  the  rent.  It  is  really  too  plain  for 
argument  that  this  is  not  the  creation  of  a  new 
and  independent  debt  of  the  promissor  alone,  but 
a  mere  promise  to  pay  the  debt  of  the  tenant, 
who  was  to  continue  to  occupy  the  premises 
until  the  end  of  the  term.  And  this  is  precisely 
what  he  did.  No  change  took  place  in  his  rela- 
tion to  the  plaintiff  as  his  tenant.  He  still  con- 
tinued liable  for  the  accruing  rent,  and  the 
plaintiff  so  testified.  Of  course  no  relation  of 
tenancy  between  the  plaintiff  and  the  defendant 
ever  arose,  nor  was  there  the  slightest  pretence 
that  it  did,  or  that  anything  was  said  between 
them  on  that  subject. 

The  defendant  received  no  consideration  of  any 
kind  for  bis  promise  except  such  as  would  arise 
from  the  fact  that  his  son  was  permitted  to 
remain  on  the  premises.  There  is  no  testimony 
in  the  case  which,  in  any  degree,  improves  that 
of  the  plaintiff  himself.  The  debt  of  the  tenant 
remained  ;  there  was  no  extinguishment  of  it, 
and  no  substitution  of  any  other  debt  in  its  place ; 
there  was  nothing  but  the  collateral,  verbal 
promise  of  the  defendant  to  pay  it,  and  under  all 
the  authorities  such  a  promise  is  within  the  oper- 
ation of  the  Statute  of  Frauds  and  Perjuries. 

Said  Mr.  Justice  Strong,  in  Maule  v.  Buck- 
ness  (50  Pa.  89) :  44  In  Williams's  Saunders, 
(211  e,  note  1)  it  is  said,  4  The  question  whether 
each  particular  case  comes  within  the  clause  of 
the  statute  or  not,  depends  not  on  the  considera- 
tion for  the  promise,  but  on  the  fact  of  the  origi- 


nal party  remaining  liable,  coupled  with  the 
absence  of  any  liability  on  the  part  of  the  defend- 
ant or  his  property,  except  such  as  arises  from 
his  express  promise.'  The  doctrine  of  this  note 
is  supported  by  very  many  cases,  and  it  is  in  har- 
mony with  the  words  of  the  statute." 

In  Nugent  v.  Wolfe  (111  Pa.  471),  our 
brother  Sterrett  said :  44  As  a  general  rule, 
when  the  leading  object  of  the  promise  or  agree- 
ment is  to  become  guarantor  or  surety  to  the 
promisee,  for  a  debt  for  which  a  third  party  is 
and  continues  to  be  primarily  liable,  the  agree- 
ment, whether  made  before  or  after,  or  at  the 
time  with  the  promise  of  the  principal,  is  within 
the  statute,  and  not  binding  unless  evidenced  by 
writing." 

In  the  note  to  Birkmyr  v.  Darnell  (1  Smith's 
Leading  Cases  559,  8th  ed.),  it  is  said, 44  It  is  uni- 
versally conceded  that  forbearance  to  proceed 
against  the  estate  or  person  of  the  debtor,  though 
a  good  consideration,  is  insufficient  to  avoid  the 
statute,"  citing  many  cases  in  support  of  the  prin- 
ciple. 

The  doctrine  is  well  stated  in  the  American 
and  English  Encyclopedia  of  Law  (vol.  9,  p.  73), 
as  follows.  44  If  the  evidence  shows  that  the 
party  who  receives  and  profits  by  the  considera- 
tion is  liable,  and  may  be  sued  for  the  debt  in  as- 
sumpsit, or  that  credit  was  given  primarily  to  him 
in  any  form,  the  case  will  fall  within  the  statute, 
and  no  recovery  can  be  had  on  a  collateral  pro- 
mise unless  reduced  to  writing,  or  based  upon  a 
distinct  and  independent  consideration  moving  to 
the  promissor." 

It  is  unnecessary  to  multiply  authorities  upon 
these  familiar  principles  which  are  directly  appli- 
cable to  the  facts  of  this  case.  The  case  of  Mer- 
riman  v.  McManus  (102  Pa.  102),  which  is  cited 
by  the  appellee,  is  not  at  all  in  point  as  its  facts 
are  entirely  different.  There  the  work  under  the 
original  contract  had  ceased  because  of  the  in- 
solvency of  the  party  who  was  liable  originally. 
But  it  was  essential  that  the  work  should  pro- 
ceed, and  the  parties  interested  in  the  completion 
of  the  work,  made  a  new  and  independent  agree- 
ment with  the  plaintiff,  to  go  on  and  finish  the 
work,  and  they  would  pay  him  for  it.  The  work 
was  thereafter  done,  and  of  course  the  defendants 
were  held  bound  to  pay  for  the  work  subsequently 
done  under  their  contract  to  pay  for  it. 

We  are  of  opinion  that  the  learned  Court  below 
was  in  error  in  the  portion  of  the  charge  embraced 
in  the  third  assignment  of  error.  It  was  in  effect 
a  direction  that  if  the  defendant's  promise  to  pay 
was  based  upon  the  plaintiff's  agreement  not  to 
eject  the  tenant,  the  plaintiff  might  recover.  We 
do  not  so  understand  the  law.  The  assignments 
of  error  are  all  sustained. 

Judgment  reversed.  H.  8.  P.  N. 
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Kelly  v.  Eby. 

Promise  to  pay  a  debt  for  which  there  it  no  legal 
obligation — Moral  duty  a  sufficient  considera- 
tion— Requirements  of  such  a  promise —  What 
insufficient — Charge  of  Court — Mistake  in 
statement  of  facts —  When  ground  for  reversal. 

The  role  with  reference  to  promisee  to  remove  the 
bar  of  the  Statute  of  Limitations,  vis.,  that  they  must 
be  clear  and  distinct,  and  that  they  are  only  enforce- 
able according  to  their  terms,  applies  with  eqnal  foroe 
and  greater  reason  to  promises  set  np  to  validate  the 
contracts  of  infants  and  married  women.  In  the  latter 
case,  an  express  promise  is  necessary,  and  the  action 
must  proceed  upon  it. 

In  an  action  to  recover  money  loaned  to  a  married 
woman,  a  promise  made  hjr  the  debtor  after  she  became 
discovert  in  the  following  words:  "According  as  I 
get  the  money  from  my  boarders,  I  will  give  you  so 
much,  until  I  pay  you  the  money,"  is  vague,  indefi- 
nite, and  qualified,  and  insufficient  to  support  the 
action. 

In  an  action  by  A.  against  B.,  a  widow,  to  reoover 
money  loaned,  the  plaintiff  testified  that  she  loaned 
the  money  to  B.  during  coverture,  and  on  being  ad- 
vised to  get  some  evidence  of  the  loan,  received  the 
note  of  C,  the  husband  of  B. ;  and  that  C.  renewed 
the  notes  regularly,  and  paid  the  interest  till  his 
death.  B.  testified  that  the  loan  was  made  not  to 
her,  but  to  C,  who  was  then  doing  a  good  business, 
though  he  subsequently  failed  and  died  insolvent. 
A.  was  unable  to  read  or  write.  There  was  no  other 
testimony  on  the  subject  of  C.'s  financial  standing  at 
the  time  of  the  loan.  The  Judge  charged  "  if  the  de- 
fendant asked  and  received  a  loan  of  money,  and  in 
fact  a  note  of  the  husband's,  then  insolvent,  was  given 
to  a  woman  ignorant  of  its  contents,  that  would  not 
change  the  character  of  the  loan :" 

Had,  that  there  was  nothing  in  the  testimony  justi- 
fying this  inferenoe,  and  that  the  charge  was  in  this 
respect  misleading  and  prejudicial  to  the  defendant. 

Appeal  of  Sarah  E.  Eby,  defendant,  from  the 
judgment  of  the  Common  Pleas  No.  3,  of  Phila- 
delphia County,  in  an  action  of  assumpsit  for 
money  loaned,  brought  by  Julia  Kelly. 

The  plaintiff,  an  illiterate  working  woman,  tes- 
tified :  "  I  loaned  to  Mrs.  Eby  $350.  She  asked 
me  to  let  her  have  the  money  to  help  her  out  of 
a  difficulty  she  was  in.  I  was  at  my  brother's 
house,  1202  Carlton  Street.  Mrs.  Eby  came 
there  and  asked  me  for  the  money.    She  said, 

*  Julia,  why  did  you  disappoint  me,  and  me  in  a 
corner  and  can't  get  out  of  it  ?'  The  next  day 
I  drew  the  money  out  of  bank  and  gave  it  to  her. 
The  money  was  handed  to  her  in  the  back  room 
of  her  house.  No  one  was  present  when  I  handed 
her  the  money.  This  was  the  80th  day  of  Decem- 
ber, 1884.  She  often  promised  me  to  pay  it.  I 
saw  her  several  times  before  Mr.  Eby  died,  and 
the  day  before  he  died  she  said,  *  Julia,  Mr.  Eby 
is  going  to  die,  and  I  will  pay  you  out  of  the 

*  insurance  money,'  and  about  two  weeks  after 


his  death  I  asked  her  about  it,  and  she  said, 
♦  according  as  I  get  the  money  from  my  boarders 
I  will  give  you  so  much  till  I  pay  you  the  money.' 
She  never  paid  it."  She  further  testified  that  her 
brother  afterwards  advised  her  to  get "  something 
to  show  for  her  loan,"  and  that  she  went  accord- 
ingly to  the  defendant's  house,  and  the  defend- 
ant's husband  gave  her  his  note  (which  however 
she  could  not  read),  and  from  that  time  regularly 
gave  her  renewals  and  paid  interest.  The  last 
renewal  was  given  January  2,  1888.  The  hus- 
band died  insolvent  in  March,  1888. 

The  defendant  testified:  "This  money  was 
not  paid  me  at  all.  Julia  told  me  her  brother 
was  wanting  to  get  her  money,  and  Mr.  Eby  said 
if  she  had  any  money  he  would  take  it  and  pay 
her  interest  for  it.  She  came  in  a  day  or  two 
afterwards  and  gave  the  money  to  Mr.  Eby  in 
the  sitting  room.  I  thought  it  was  only  $250. 
I  supposed  she  got  the  note  at  the  same  time. 
She  was  very  particular  to  get  a  note  from  Mr. 
Eby.  He  wrote  the  note  and  handed  it  to  her. 
1  had  nothing  to  do  with  it.  She  would  not  loan 
me  any  money.  I  asked  her  for  a  little  trifling 
loan  a  few  days  before  that,  and  she  refused  to 
give  it  to  me."  She  further  testified  that  he 
was  doing  a  good  business  at  the  date  of  the 
loan,  but  failed  about  a  year  before  he  died. 
There  was  no  other  testimony  as  to  his  means. 

The  defendant  requested  the  Court  to  charge, 
inter  alia,  as  follows : — 

(1)  If  the  jury  believe  from  the  evidence  that 
at  the  time  of  the  alleged  loan  the  defendant, 
Sarah  E.  Eby,  was  a  married  woman  and  living 
with  her  husband,  then  the  plaintiff  is  not  en- 
titled to  recover  here,  and  your  verdict  should 
be  for  the  defendant.  Refused.  (Fourth  assign- 
ment of  error.) 

(2)  If  the  jury  believe  from  the  evidence  that 
when  the  loan  was  made  the  plaintiff  received 
for  the  said  loan  the  note  of  E.  C.  Eby,  defen- 
dant's husband,  which  note  was  afterwards  taken 
up  by  said  E.  C.  Eby  at  maturity,  then  the 
plaintiff  is  not  entitled  to  recover  here,  and  your 
verdict  should  be  for  the  defendant.  Refused. 
(Fifth  assignment  of  error.) 

(4)  Under  the  evidence  in  this  cause  the  ver- 
dict should  be  for  the  defendant.  Refused. 
(Sixth  assignment  of  error.) 

In  the  general  charge  the  Court  (Gordon,  J.) 
said : — 

"  It  is  undoubtedly  the  law  that  a  married 
woman  at  that  time  could  not  make  a  valid  con- 
tract such  as  this,  and  that  if  any  married  woman 
could  induce  another  to  loan  her  money  it  never 
could  be  recovered  against  her,  unless  afterwards 
I  the  married  woman  becoming  sole  by  the  death 
of  her  husband  revived  and  assumed  the  indebted- 
ness. Now,  undoubtedly  when,  according  to  the 
plaintiff's  story,  this  loan  was  made,  there  could 
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be  no  recovery,  and  if,  then,  nothing  subsequent 
happened  there  could  be  nothing  recovered  now. 
It  is  alleged  by  the  plaintiff,  however,  that  she 
went  to  the  defendant  at  the  time  of  the  death 
of  her  husband,  and  defendant  then  promised  to 
pay. 

["  For  the  purpose  of  this  case  I  instruct  you 
that  if  you  should  find  that  fact  is  true,  that  the 
loan  was  made  to  her  in  the  first  instance,  and 
that  the  note  was  received  in  ignorance  of  its 
contents,  from  defendant,  and  after  the  death  of 
the  husband  she  promised  to  pay  it,  that  was 
sufficient  obligation  upon  which  she  could  be 
now  sued  for  the  original  indebtedness."]  (First 
assignment  of  error.) 

["  There  are  two  defences  of  law.  One  is, 
that  the  note  was  taken  from  the  husband.  Gen* 
tlemen,  if  the  defendant  asked  and  received  a 
loan  of  money,  and,  in  fact,  a  note  of  the  hus- 
band, then  insolvent,  was  given  to  a  woman 
ignorant  of  its  contents,  that  would  not  change 
the  character  of  the  loan." J  (Second  assignment 
of  error.) 

"  The  other  defence  is,  that  it  was  a  loan  for 
the  husband.  That  it  was  intended  and  known 
to  be  such,  and  that  is  the  only  defence  in  this 
case  you  can  pass  upon. 

["  If  you  believe  plaintiff's  story  as  to  bow  she 
loaned  the  money  originally,  and  the  subsequent 
occurrences  relating  to  it,  I  instruct  you  under 
the  evidence  she  is  entitled  to  recover."]  Third 
assignment  of  error.) 

"  If,  on  the  other  hand,  you  believe  the  money 
was  loaned  to  the  husband  originally,  and  in- 
tended to  be  loaned  to  him,  then  the  verdict  should 
be  for  defendant." 

Verdict  and  judgment  for  plaintiff  for  $419.85. 
Defendant  thereupon  appealed,  assigning  for 
error  the  answers  to  her  points  and  the  portions 
of  the  charge  included  in  brackets. 

Frederick  Gcuton  (John  E.  Fav.nct  with  him), 
for  appellant. 

J.  Henry  Mclntyre,  for  appellee. 

March  30, 1891.  MoCollum,  J.  The  claim 
of  the  appellee,  briefly  stated,  is  that  on  the  30th 
of  December,  1884,  she  loaned  three  hundred 
and  fifty  dollars  to  the  appellant  who  was  then 
a  married  woman  residing  with  her  husband,  and 
that  about  two  weeks  alter  her  husband's  death 
in  March,  1888,  she  referred  to  the  loan  and  said 
to  the  appellee,  "According  as  1  get  the  money 
from  my  boarders,  I  will  give  you  so  much  till  I 
pay  yon  the  money."  The  appellee  testified  that 
she  handed  the  money  to  the  appellant  in  the  lack 
room  of  the  fetter's  house  when  they  were  alone, 
that  a  day  or  two  afterwards  she  called  upon  the 
husband  of  the  appellant  and  obtained  from  him 
his  note  for  the  money,  payable  in  one  year  with 
interest;  that  at  the  expiration  of  the  year  he 


paid  her  the  interest  and  gave  her  a  new  note ; 
that  while  he  lived  he  annually  paid  the  interest 
and  renewed  the  note,  and  that  the  last  note, 
which  was  given  on  the  2d  of  January,  1888,  and 
payable  one  year  thereafter  with  interest,  she 
still  holds.    There  is  no  evidence  that  anything 
was  said  by  the  parties  at  the  time  of  the  alleged 
loan,  about  the  payment  of  interest  or  the  return 
of  the  principal,  and  there  is  nothing  whatever 
to  fix  its  terms  except  the  subsequent  dealings  of 
the  appellee  with  the  husband  of  the  appellant 
respecting  iu  The  only  corroboration  of  the  story 
of  the  appellee  in  relation  to  the  loan  is  found  in 
the  testimony  of  her  brother,  to  the  effect  that 
the  appellant  on  the  29th  of  December,  1884, 
called  on  him  and  inquired  for  his  sister,  and  said 
that  she  wanted  to  borrow  some  money.    All  of 
this  evidence  is  distinctly  and  in  detail  denied  by 
the  appellant,  who  says  that  the  loan  was  made 
by  her  husband  at  the  request  of  the  appellee,  and 
she  is  strongly  corroborated  in  her  statement  by 
the  admitted  course  of  dealing  between  the  par- 
ties for  the  next  three  years.  The  learned  Judge 
instructed  the  jury  that  the  appellee  was  entitled 
to  recover  if  they  believed  her  story  as  to  the 
loan  and  the  promise  made  by  the  appellant  after 
the  death  of  her  husband.    It  is  contended  that 
the  portions  of  the  charge  embraced  in  the  first 
and  second  speci6cations  of  error  were  misleading 
as  to  the  facts,  and  injurious  to  the  appellant  in 
that  they  suggested  the  perpetration  of  a  fraud  on 
the  appellee  with  reference  to  the  note.    It  is 
clear  from  the  evidence  produced  by  her  that  she 
exhibited  the  note  to  her  brother  on  the  day  she 
received  it,  and  that  she  knew  it  was  the  note  of 
the  husband  for  the  money  she  claims  she  loaned 
to  the  wife.  There  was  no  offer  to  prove  that  the 
maker  of  the  note  was  insolvent  at  the  time  of 
the  alleged  loan,  and  the  uncontradicted  evidence 
is  that  he  was  then,  and  for  two  years  after,  doing 
a  good  business  as  a  wholesale  grocer.    It  is  not 
pretended  that  the  appellee,  at  any  time,  requested 
the  appellant  to  give  her  a  note  or  receipt  for  the 
money,  or  that  she  was  induced  by  any  misrepre- 
sentation or  artifice  to  accept  the  note  of  the  hus- 
band. The  undisputed  fact  is  that  she  applied  to 
him  for  a  note  for  the  money  and  that  she  obtained 
it.  As  there  was  nothing  in  the  testimony  to  jus- 
tify the  inference  that  "  a  note  of  the  husband, 
then  insolvent,  was  given  to  a  woman  ignorant 
of  its  contents,"  the  charge  was  misleading  in 
this  respect  and  prejudicial  to  the  appellant. 

The  fact  that  the  husband  gave  his  note  for  the 
money  was  corroborative  of  the  claim  of  the  ap- 
pellant that  it  was  loaned  to  him,  and  was  for  the 
consideration  of  the  jury ;  but  it  was  not  a  suffi- 
cient answer  to  the  suit,  if  the  appellant  borrowed 
the  money,  and  after  the  death  of  her  husband 
gave  to  the  appellee  a  distinct  and  unequivocal 
promise  to  pay  it. 
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If  the  loan  was  made  to  the  appellant  as  claimed, 
she  was  under  no  legal  obligation  to  pay  it,  but  the 
moral  duty  arising  therefrom  was  a  sufficient  con- 
sideration to  support  an  express  promise  made 
after  coverture  (Hemphill  v.  McClimans,  24  Pa. 
367).  The  promise  to  be  available  must  be  clear 
and  distinct,  and  it  is  then  enforceable  only  ac- 
cording to  its  terms.  This  is  the  rule  with  ref- 
erence to  promises  relied  on  to  remove  the  bar  of 
the  Statute  of  Limitations,  and  it  applies  with 
equal  force  and  greater  reason  to  promises  set  up 
to  validate  the  contracts  of  infants  and  married 
women  (Chandler  v.  Glover's  Adrar.,  82  Pa.  509). 
Acknowledgments  alone,  if  consistent  with  a 
promise  to  pay,  may  remove  the  bar  of  the 
statute,  but  they  will  not  validate  a  promise  or 
contract  that  is  void.  An  express  promise  is 
necessary  and  the  action  must  proceed  upon  it. 
The  promise  testified  to  by  the  appellee  was  not 
absolute  and  unqualified :  it  was  at  most  a  pro- 
mise to  pay  from  board  money  when  received  by 
the  promissor.  If  it  was  sufficiently  distinct  and 
clear,  there  could  be  no  recovery  upon  it  without 
proof  that  the  promissor  had  received  the  fund 
from  which  she  proposed  to  pay.  But  was  the 
promise  intelligible  and  such  as  could  be  enforced  ? 
It  was  not  a  promise  to  apply  in  payment  of  the 
loan  all  the  money  she  received  from  her  boarders, 
nor  to  appropriate  a  defined  portion  of  it  to  that 
purpose.  It  was  vague  and  indefinite  and  in  our 
opinion  insufficient  to  support  an  action.  The 
1st,  2d,  3d,  and  6th  specifications  of  error  are 
sustained,  and  the  4tb  and  5th  specifications  are 
dismissed. 

Judgment  reversed,  and  venire  facias  de  novo 
awarded.  r.  h.  n. 

July  '90,  180.  February  24,  1891. 

Lowery  v.  Robinson. 

Practice—  Eviaenc e— Nonsuit— Statute  of 
Limitations. 

The  refusal  of  a  lower  Court  to  strike  out  evidence 
which  has  been  given  without  objection  and  also  the 
refusal  to  enter  a  oompulsory  nonsuit,  are  matters 
within  the  discretion  of  the  lower  Court,  and  are  not 
reviewable  in  the  8upreme  Court. 

An  unexplained  delivery  of  money  by  one  person  to 
another  does  not  create  the  relation  of  debtor  and 
creditor  between  the  parties;  the  presumption  in 
suoh  a  case  is  that  the  money  was  received  in  pay- 
ment of  an  antecedent  debt. 

In  order  to  remove  the  bar  of  the  Statute  of  Limi- 
tations there  muBt  be  a  distinct  and  unconditional 
promise  to  pay,  or  an  acknowledgment  and  identifica- 
tion consistent  with  a  promise  to  pay. 

A  declaration  of  an  intention  to  pay  is  not  the 
equivalent  of  a  promise  to  pay;  it  is  more  in  the 
nature  of  an  expression  of  desire  to  pay,  and  from 
this  there  is  no  implication  of  a  promise. 


Appeal  of  B.  S.  Robinson,  administrator  of 
6.  S.  Robinson,  deceased,  defendant,  from  the 
judgment  of  the  Common  Pleas  of  Lackawanna 
County,  upon  an  appeal  from  the  judgment  of  a 
justice  of  the  peace,  in  an  action  brought  by  C. 
8.  Lowery,  to  recover  forty  dollars  which  he 
alleged  he  had  loaned  to  G.  8.  Robinson  in  1 875. 

On  the  trial,  before  Sittser,  P.  J.,  of  the 
forty-fourth  judicial  district,  the  plaintiff*  called  a 
witness,  William  Slocum,  who  testified  inter  alia, 
as  follows :  Q.  If  you  have  since  had  any  conver- 
sation with  Mr.  Robinson  in  regard  to  these  sums 
of  money  that  were  loaned,  state  when  it  occurred, 
and  what  it  was  ?  A.  Well,  I  was  there  once  in 
the  house,  sitting  there,  got  talking  about  Mr. 
Lowery ;  I  says  to  him,  44  By-the-way,  Charlie 
wanted  me  to  collect  that  little  bill  you  owe  him." 
"Well,"  he  says,  "I  will  pay  Charlie  when  I 
get  ready,"  he  says,  "  he  can  wait." 

Plaintiff  also  called  one  Chamberlain,  who  tes- 
tified, inter  alia,  as  follows:  Q.  State  what  you 
heard  Mr.  Robinson  say?  A.  Why, be  said  that 
he  bad  borrowed  some  money  of  Charlie,  he  was 
going  to  pay  it  to  him,  but  he  said  Charlie  hadn't 
used  him  right ;  he  said,  "  I  am  going  to  pay  it 
to  him  when  I  get  damn  good  and  ready." 

Defendant  subsequently  moved  the  court  to 
strike  out  the  above  testimony  for  the  reason  that 
neither  of  the  alleged  admissions  was  consistent 
with  a  promise  to  pay,  and  the  latter  one  was 
not  made  to  a  known  agent  of  plaintiff.  The 
court  refused  the  motions.  (First  and  second 
assignments  of  error.) 

Alfred  Townsend,  another  of  plaintiff's  wit- 
nesses, testified,  inter  alia,  as  follows :  Q.  What 
took  place  between  you  and  Mr.  Robinson  ?  A. 
Mr.  Lowery  gave  me  a  bill  to  go  down  to  Mr. 
Robinson's  for  to  collect  some  money.  Q.  Did 
you  see  Mr.  Robinson  ?  A.  I  did,  sir.  Q.  What 
conversation  did  you  have  with  him  about  it? 
A.  I  gave  Mr.  Robinson  the  bill,  and  he  looked 
it  over,  and  he  said — there  was  a  bar  bill  on  it, 
and  he  said  that  the  money — that  he  didn't  have 
just  at  present,  but  he  intended  to  pay  it  when  he 
had  it;  that  he  didn't  have  it  at  that  time.  Q. 
The  borrowed  money  he  intended  to  pay,  but  he 
didn't  have  it  at  that  time?  A.  Tes,  sir.  Q. 
Say  anything  about  anything  else?  A.  He  said 
the  other  bill — why,  he  thought  he  had  paid 
enough  of  that  kind.  Q.  What  did  you  mean  by 
the  other  bill?  A.  The  bar  bill.  Q.  He  said 
about  the  bar  bill  that  he  thought  he  had  paid 
enough  of  bar  bills  ?    A.  Yes,  sir. 

At  the  conclusion  of  plaintiff's  case  defendant 
moved  for  a  compulsory  nonsuit  for  the  following 
reasons:  (1)  That  the  original  indebtedness  has 
not  been  sufficiently  established  by  the  testimony. 
(2)  That  the  acknowledgments  proved  by  the 
witnesses  have  not  been  shown  to  relate  to  the 
same  indebtedness.    (3)  That  most  of  the  ac- 
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knowledgments  have  not  been  consistent  with  a ! 
promise  to  pay,  and  that  none  of  the  witnesses 1 
have  sufficiently  identified  the  indebtedness.  (4) 
That  the  promises,  except  in  a  single  instance, 
were  not  made  to  the  known  agent  of  the  plain- 
tiff. The  court  refused  the  motion.  Exception. 
(Fifth  assignment  of  error.) 

The  court  charged  the  jury  as  follows:  The 
parties  in  interest,  of  course,  are  incompetent  to 
testify  as  to  transactions  occuring  in  the  lifetime 
of  G.  S.  Robinson,  who  is  now  dead,  and  the 
plaintiff  has  attempted,  by  the  testimony  of  vari- 
ous witnesses,  to  establish  the  fact  that  sometime 
G.  S.  Robinson  borrowed  some  money  of  the 
plaintiff.  The  first  witness  called  upon  that  sub* 
ject  was  William  Slocum,  and  you  heard  his  tes- 
timony. He  testifies  he  saw  the  plaintiff  and  G. 
S.  Robinson  together ;  that  he  saw  Mr.  Lowery 
hand  some  money  to  Mr.  Robinson.  His  testi- 
mony in  chief  would  seem  to  indicate  that  the 
money  was  then  borrowed  by  Robinson  of  Low- 
ery. On  cross-examination  you  recollect  what  he 
said  of  the  conversation  between  the  parties ;  he 
did  not  hear  it,  but  heard  Lowery  say  it  was  bor- 
rowed money.  The  other  witnesses  were  called  : 
Cyrus  Barrowcliff,  George  Stansbury,  and  Whit- 
ney Chamberlain,  not  in  the  view  of  proving 
previous  indebtedness,  but  as  I  understand,  a 
promise  to  pay  an  indebtedness,  or  an  acknowl- 
edgment of  it.  There  is  nothing  in  the  testimony 
of  these  witnesses  that  would  go  to  show  an  une- 
quivocal acknowledgment  of  the  debt,  or  a  prom- 
ise to  pay  it  that  would  take  it  out  of  the  statute 
of  limitations.  The  last  witness,  however,  called 
by  the  plaintiff,  by  the  name  of  Townsend,  testi- 
fied as  to  a  conversation  that  occurred  between 
him  and  G.  S.  Robinson  sometime  in  May  or 
June,  1884.  You  will  recollect  what  his  testi- 
mony was  on  the  subject.  As  I  remember  it  he 
stated  substantially,  in  May  or  June,  1884,  he 
had  a  bill  given  to  him  by  Mr.  Lowery  against 
G.  S.  Robinson,  that  he  was  then  in  the  employ 
of  Mr.  Lowery,  who  sent  him  to  collect  that  bill ; 
that  be  presented  it  to  Mr.  Robinson.  Mr.  Rob- 
inson looked  at  it  and  stated  that  the  bar  bill  con- 
tained upon  it  he  would  not  pay,  but  the  bor- 
rowed money  he  would,  and  that  the  bill  contained 
an  item  of  $40.  If  C.  S.  Lowery,  through  his 
agent,  presented  a  charge  of  $40  for  borrowed 
money,  and  the  defendant  on  looking  at  that  item 
admitted  that  the  $40  was  borrowed  money,  that 
is  evidence  of  that  fact  for  you,  if  you  believe  the 
witness.  If  he  said  to  this  witness  that  he  would 
pay  it,  it  was  an  express,  unequivocal  promise, 
such  a  promise  as  would  take  it  out  of  the  statute 
of  limitations,  even  if  the  indebtedness  was  over 
six  years  when  this  suit  was  brought.  You  heard 
the  testimony  of  this  witness'.  You  are  the  judges 
of  his  credibility,  and  if  the  testimony  satisfies 


you  that  it  was  at  this  time,  an  admission  that  he 
owed  the  plaintiff  $40  of  borrowed  money,  and 
that  he  promised  to  pay  it,  your  verdict  should  be 
for  the  plaintiff.  If  not,  then  your  verdict  should 
be  for  the  defendant. 

Verdict  for  plaintiff  for  $52.80,  and  judgment 
thereon. 

Defendant  then  appealed,  and  assigned  as  error 
(1  and  2)  the  refusal  to  strike  out  the  testimony 
of  Slocum  and  Chamberlain ;  (3)  the  submission 
of  the  case  to  the  jury  on  the  testimony  of  Town- 
send  as  the  admission  of  indebtedness,  testified  to 
by  him,  related  only  to  one  item  of  the  account, 
was  uncertain  as  to  its  subject  matter,  and  was 
conditional ;  (4)  the  submission  of  the  case  to  the 
jury  without  proof  of  original  indebtedness;  (5) 
the  refusal  of  compulsory  nonsuit ;  and  (6)  in 
charging  that  under  the  evidence  the  plaintiff 
might  recover. 

H.  M.  Hannah,  for  appellant. 

Henry  A.  Knapp,  for  appellee. 

March  30,  1891.  McCollum,  J.  The  re- 
fusal of  the  trial  court  to  strike  out  evidence  re- 
ceived without  objection,  or  to  enter  a  compulsory 
nonsuit,  is  not  reviewable  here,  and  upon  this 
ground  the  first,  second,  and  fifth  specifications 
of  error  are  dismissed  (Montgomery  v.  Cunning- 
ham, 104  Pa.  349 ;  Schubkagel  v.  Dierstein,  131 
Id.  46).  The  third,  fourth,  and  sixth  specifica- 
tions may  be  considered  together  as  they  raise 
substantially  the  same  question. 

In  1887  Lowery  brought  this  action  against 
Robinson's  administrator  to  recover  forty  dollars 
which  he  alleges  he  loaned  to  Robinson  in  1875. 
Slocum  testified  on  the  trial  that  sometime  in  the 
year  1875,  he  saw  Lowery  hand  twenty  dollars 
to  Robinson,  but  that  he  did  not  hear  any  con- 
versation between  them  respecting  it.  An  un- 
explained delivery  of  money  or  a  check  by  one 
person  to  another  does  not  create  the  relation  of 
debtor  and  creditor  between  the  parties;  the  pre- 
sumption in  such  case  is  that  the  money  or  check 
was  received  in  payment  of  an  antecedent  debt, 
and  not  as  a  loan.  There  is  no  evidence  in  this 
case  of  anything  said  or  done  by  the  parties  with- 
in the  next  seven  years,  explanatory  of  this  trans- 
action, or  which  would  render  Robinson  liable  to 
an  action  for  the  money  so  delivered  to  him.  It 
is  claimed  however  that  in  1883  or  1884  Robin- 
son made  some  declarations  to  the  effect  that  he 
had  previously  borrowed  money  of  Lowery  which 
he  intended  to  pay  when  he  got  ready  or  was  able. 
But  none  of  these  declarations  referred  in  terms 
to  the  alleged  loan  in  1875,  to  the  time  when  any 
loan  was  made,  or  to  the  amount  thereof.  They 
were  offered  and  received  for  the  purpose  of  estab- 
lishing an  acknowledgment  of  or  a  promise  to 
pay  a  pre-existing  debt  and  of  removing  the  statu- 
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tory  bar  to  its  collection.  They  were  not  intended 
to,  and  cannot  create  an  obligation,  nor  convert 
that  which  was  a  payment  or  gift  into  a  loan. 

The  sole  reliance  of  the  appellee  is  the  decla- 
ration testified  to  by  Alfred  Townsend,  and  on 
that  the  Court  below  permitted  a  recovery.  Is 
it  sufficient  to  remove  the  bar  of  the  statute  in  a 
case  where  the  existence  of  the  debt  is  satisfact- 
orily shown  ?  On  this  point  Townsend  testified 
as  follows :  "  Mr.  Lowery  gave  me  a  bill  to  go 
down  to  Mr.  Robinson's  for  to  collect  some  money. 
Q.  Did  you  see  Mr.  Robinson  ?  A.  I  did,  sir. 
Q.  What  conversation  did  you  have  with  him  \ 
about  it?  A.  I  gave  Mr.  Robinson  the  bill  and 
he  looked  it  over,  and  he  said,  there  was  a  bar 
bill  on  it,  and  he  said  that  the  money  that  he 
didn't  have  just  at  present,  but  he  intended  to 
pay  it  when  he  had  it ;  that  he  didn't  have  it  at 
that  time.  Q.  The  borrowed  money  he  intended 
to  pay,  but  he  didn't  have  it  at  that  time?  A. 
Yes,  sir.  Q.  Say  anything  about  anything  else? 
A.  He  said  the  other  bill,  why,  he  thought  he 
had  paid  enough  of  that  kind.  Q.  What  did  you 
mean  by  the  other  bill  ?  A.  The  bar  bill.  Q. 
He  said  about  the  bar  bill  that  he  thought  he  had 
paid  enough  of  bar  bills  ?  A.  Yes,  sir.  Q.  Do 
you  remember  how  much  the  borrowed  money 
was  ?  A.  The  bill  said  forty  dollars.  Q.  When 
did  that  conversation  occur?  A.  It  was  either 
sometime  in  May  or  June  in  1884."  It  is  noticeL 
able  that  there  is  not  in  the  conversation  detailed 
by  Townsend  any  admission  by  Robinson  that  he 
was  indebted  to  Lowery  for  borrowed  money  in 
any  sum  whatever,  nor  any  promise  to  pay  him 
any  sum  at  any  time.  The  bill  which  was  pre- 
sented to  Robinson  was  not  exhibited  on  the  trial, 
and  no  attempt  was  made  to  account  for  its  non- 
production.  The  items  of  it  showing  dates  and 
amounts  were  not  given.  The  inferences  of  coun- 
sel, though  assented  to  by  the  witness,  are  not  a 
satisfactory  substitute  for  the  declarations  of  the 
party  whose  estate  it  is  sought  to  charge,  nor  is 
the  statement  of  the  witness  that 41  the  bill  said 
forty  dollars,"  a  sufficient  identification  of  the 
alleged  loan.  A  claim  twice  barred  by  the  stat- 
ute of  limitations,  should  have  a  better  founda- 
tion, as  respects  its  origin  and  the  subsequent 
acknowledgment  of  its  validity,  than  is  disclosed 
by  the  evidence  in  this  case.  A  declaration  of 
an  intention  to  pay  is  not  the  equivalent  of  a 
promise  to  pay ;  it  is  more  in  the  nature  of  the 
expression  of  a  desire  to  pay,  and  from  this  there 
is  no  implication  of  a  promise.  In  this  case  there 
is  no  distinct  and  unconditional  promise  to  pay, 
nor  clear  and  unequivocal  acknowledgment  and 
identification  of  a  debt,  and  the  proofs  of  an 
original  indebtedness  are  wholly  inadequate. 

Judgment  reversed,  and  venire  facias  de  novo 
awarded.  w.  M.  a.,  jr. 


Jan.  '91,  58.  February  10,  1891. 

Whitaker  v.  Borough  of  Phcenixville. 
Land  taken  for  street t — Damage* — Time  of 

Where  a  person  at  the  time  of  opening  a  street 
owns  only  the  land  taken  for  the  street,  he  is  entitled 
to  the  fnll  valne  of  the  land  taken,  and  there  is  no 
question  of  advantages  and  disadrauuges. 

No  damages  are  sustained  until  a  street  is  opened, 
and  the  right  of  action  to  hare  damages  assessed  to 
the  owner  does  not  commenoe  until  the  opening  of  the 
street  or  the  doing  of  some  unequivocal  act  by  the 
municipality  which  indicates  that  the  possession  of 
the  owner  is  about  to  be  disturbed. 

If,  at  the  time  a  street  is  opened,  an  owner  still  con- 
tinues to  own  adjoining  land  he,  of  course,  must  sub- 
mit to  the  application  of  the  doctrine  that  his  damages 
for  the  part  taken  must  be  estimated  with  reference  to 
the  effect  of  the  opening  of  the  street,  upon  the  value 
of  his  entire  holding.  But  if  be  has,  in  perfect  gcxxi 
faith,  years  before  the  openiug,  sold  off  all  of  his  land 
except  that  which  is  taken  for  the  street,  he  is  entitled 
to  the  valne  of  the  land  taken  as  the  measure  of  his 
daniagas. 

If  the  plaintiff  has  sold  off  the  adjoining  land  to 
another  as  a  oorner  lot  adjoining  the  new  street,  and 
has  given  the  right  of  frontage  on  the  new  street  to 
bis  grantee  and  deprived  himself  of  all  right  to  inter- 
fere in  any  manner  with  the  frontage- line  of  the  lot 
sold,  he  can  reoover  only  the  value  of  the  land  covered 
by  the  street  as  affected  by  the  conveyance  of  the  ad- 
Joining  ground. 

Appeal  of  Joseph  C.  Whitaker,  plaintiff,  from 
the  judgment  of  the  Common  Pleas  of  Chester 
County,  in  an  issue  framed  between  him  and  the 
Borough  of  Phcenixville,  to  determine  the  dam- 
ages suffered  by  him  by  reason  of  the  opening  of 
Fourth  Avenue  in  said  borough. 

On  the  trial,  before  Waddbll,  P.  J.,  the  fol- 
lowing facts  appeared :  Joseph  C.  Whitaker  was 
the  owner  of  a  lot  of  land  having  a  front  of  200 
feet  on  Main  Street  in  the  borough  of  Phoenix- 
villa.  By  ordinance  of  June  7, 1887,  the  borough 
authorities  ordained  Fourth  Avenue,  running  east 
and  west,  almost  at  right  angles  with  Main  Street, 
and  taking  the  southernmost  60  feet  of  the  ground 
owned  by  Whitaker,  "  to  begin  in  a  line  with  the 
west  side  of  Starr  Street,  the  centre  line  of  which 
shall  be  360  feet  south  of  the  centre  line  of  Third 
Avenue,  thence  to  and  parallel  with  said  Third 
Avenue  south  82°  west  to  Nutts  Avenue,  said 
Fourth  Avenue  to  be  sixty  (60)  feet  wide." 

In  July,  1888,  Whitaker  sold  ninety-three  feet 
four  inches  of  his  land  immediately  adjoining  the 
strip  of  ground  upon  which  Fourth  Avenue  had 
been  laid  out  by  the  above  ordinance  of  1887. 
On  August  12,  1889,  the  borough  presented  its 
petition  to  the  Quarter  Sessions  of  Chester 
County,  under  the  Act  of  April  22,  1856,  for  a 
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jury  to  assess  the  damages  for  opening  of  the 
street.  The  jury  was  duly  appointed  and  filed  its 
report  on  October  28,  1889,  and  on  November 
25,  1889,  the  plaintiff,  Wbitaker,  being  dissatis- 
fied with  the  finding  of  the  jury,  appealed  to  the 
Common  Pleas. 

Plaintiff  presented,  inter  alia,  the  following 
points* — 

(1)  In  assessing  the  damages,  the  jury  can 
only  have  regard  to  the  advantages  and  disad- 
vantages caused  to  the  several  properties  along 
the  line  of  and  adjoining  Fourth  Avenue.  The 
advantages  accruing  to  the  lot  owned  by  the 
plaintiff,  Bituated  on  Main  Street  and  separated 
from  said  Fourth  Avenue  by  ninety-three  feet, 
cannot  be  taken  into  consideration;  regard  is 
only  to  be  had  to  the  tract  of  land  through  which 
Fourth  Avenue  runs,  and  not  to  the  person  of 
the  owner.  Answer.  This  would  be  true  and 
correct  if,  in  the  estimation  of  the  Court,  it  was 
applicable  to  this  case ;  that  is,  you  could  only 
take  into  consideration  and  assess  the  damages 
for  properties  abutting  on  Fourth  Avenue.  But, 
as  you  see,  in  the  estimation  of  the  Court,  we 
regard  Mr.  W  hi  taker's  property  as  all  abutting 
on  Fourth  Avenue,  the  one  hundred  and  forty 
feet,  and  not  exclusive  of  the  balance.  I  think 
it  is  some  forty-seven  feet  that  is  left.  I  would 
affirm  the  point  on  general  principles,  but  I  do 
not  think  it  is  applicable  to  this  case.  (First  as- 
signment of  error.) 

(3)  As  therefore  the  plaintiff  owns  no  prop- 
erty along  the  line  of  or  adjoining  Fourth  Ave- 
nue, except  the  property  absolutely  and  wholly 
taken  by  the  opening  of  said  Fourth  Avenue, 
there  were  no  advantages  to  be  considered 
by  the  jury  and  the  verdict  must  be  for  the 
plaintiff  for  the  value  of  the  land  so  wholly 
taken.  Answer.  You  will  see  from  what  I  have 
already  said,  that  I  cannot  affirm  that  point,  and 
must,  therefore,  disaffirm  it  I  have  endeavored 
to  explain  to  you  what,  in  the  opinion  of  the 
Court,  are  the  principles  applicable  to  it.  I  have 
said  to  you,  in  our  estimation,  yor  are  to  con- 
sider Mr.  Wbitaker  as  owning  the  one  hundred 
and  forty  feet  which  he  owned  at  the  time  this 
street  was  dedicated  to  the  borough.  (Second 
alignment  of  error.) 

The  Court  charged  the  jury,  inter  alia,  as  fol- 
lows :  "  At  the  time  this  street  was  thus  ordained 
and  dedicated  by  the  borough  to  public  use,  Mr. 
Wbitaker  was  the  owner  of  two  hundred  feet  of 
ground  fronting  on  Main  Street.  Fourth  Ave- 
nue intersects  Main  Street  and,  as  I  under- 
stand it,  passes  along  the  southern  line  of  these 
two  hundred  feet.  The  one  hundred  and  forty 
feet  left  after  this  street  had  been  dedicated, 
which  street  was  sixty  feet  wide,  belonging  to 
the  Wbitaker  estate,  all  lay  south  of  this  avenue. 
This  was  the  condition  of  things  when  the 


borough  dedicated  this  street  to  the  use  of  the 
public,  and  in  the  opinion  of  the  Court,  you  will 
consider  the  condition,  or  you  will  consider  Mr. 
Whitaker's  rights  as  of  that  time.  It  is  esti- 
mated here  that  he  is  entitled  to  be  paid  for  the 
ground  occupied  by  this  street,  inasmuch  as  he 
owns  no  other  ground  appurtenant  to  the  street. 
It  is  undoubtedly  a  principle  of  law,  that  where 
a  gentleman  is  the  owner  of  a  lot  of  ground  in  a 
town  like  Phccnixville,  say  sixty  feet  in  width , 
facing  on  a  principal  street,  and  by  reason  of  the 
opening  of  a  cross  street,  the  borough  thinks  it 
its  duty  to  the  public  to  take  that  whole  lot  thus 
belonging  to  the  gentleman,  as  you  will  see,  his 
lot  is  blotted  out ;  there  are  no  advantages  to  be 
computed ;  he  has  nothing  left ;  they  have  dedi- 
cated to  the  public  all  the  ground  he  owned,  and 
he  is  entitled  to  be  paid  for  that  ground  just  what 
it  is  worth.  You  will  see  there  cannot  be  any 
advantages  estimated  in  such  a  case.  But  in  the 
opinion  of  the  Court,  that  is  not  the  principle 
applicable  to  this  case.  At  the  time  this  street 
was  dedicated  to  the  public,  Mr.  Whitaker  was 
the  owner  of  two  hundred  feet  of  land  adjoining 
and  appurtenant  to  the  street  thus  laid  out  by  the 
borough,  and  you  are  to  take  into  consideration 
whether  or  not  this  street  thus  dedicated  to  the 
public,  has  been  any  advantage  to  him  so  far  as 
the  two  hundred  feet  are  concerned,  or  in  other 
words,  as  far  as  the  remaining  one  hundred  and 
forty  feet  may  be  concerned.  In  the  opinion  of 
the  Court  that  is  the  principle  applicable  to  this 
case  and  you  will  apply  the  evidence  which  baa 
been  furnished  you  to  that  principle." 

Verdict  for  plaintiff  $350 ;  whereupon  plaintiff 
took  this  appeal,  assigning  for  error  the  answers 
to  the  points,  as  above,  and  the  portions  of  the 
charge  quoted. 

William  R.  Murphy,  for  appellant. 

The  jury  must  take  into  consideration  only 
the  advantages  and  disadvantages  to  properties 
along  the  line  of  and  adjoining  the  street.  The 
advantages  to  be  considered  are  only  such  as  are 
special  and  actual  to  the  property  itself,  and  not 
to  the  person  of  the  owner. 

Bohuylkill  Navigation  Co.  v.  Thoburn,  7  8.  &  R. 
411. 

Long  v.  Harrisbnrg  R.  R.  Co.,  126  Pa.  146. 
Railroad  Co.  v.  Moore,  4  Wbkkly  Notes,  532. 
Act  of  February  19,  1849,  2  Purd.  Dig.  1424. 
Act  of  April  22,  1856,  P.  L.  525. 

Damages  are  to  be  assessed  at  the  time  of  the 
opening  of  the  street. 

In  re  Keller  St.,  25  Wbkkly  Nous,  624. 
Dillon  on  Munio.  Corp.,  p.  572,  §  473. 
In  re  Canal  St.,  11  Wend.  154. 
In  r«  Anthony  St.,  20  Id.  618. 
Graff  v.  Mayor  of  Baltimore,  10  Md.  544. 
Wagoner  v.  Dismant,  2  Chest.  Co.  Rep.  371. 
Jn  re  Volkmar  St.,  124  Pa.  327. 
Borough  of  Kaaton  v.  Walters,  18  Wbbklt  Notes, 
117. 
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City  of  Pittsburgh  Case,  2  W.  &  8.  320. 
Easton  Borough  r.  Rinek,  116  Pa.  7. 
North  Chester  Borough  v.  Kckfeldt,  1  Monaghan, 
732. 

H.  H.  Gilky$ony  for  appellee. 
The  right  to  damages  accrues  as  soon  as  the 
ordinance  establishes  the  street. 

Dillon  on  Munic.  Corp.,  §  614. 
Shaw  v.  Charles  town,  3  Allen,  538. 
Philadelphia  v.  Dickson,  38  Pa.  247. 
In  rt  Fifth  and  Sixth  Streets,  4  Weekly  Notkb, 
443. 

April  6,  1891.  Green,  J.  The  ordinance 
ordaining  Fourth  Avenue  was  passed  in  June, 
1887.  The  petition  of  the  borough  to  have 
damages  assessed  for  opening  Fourth  Avenue 
was  presented  in  August,  1889.  In  the  mean* 
time  in  July,  1888,  Mr.  Whitaker,  the  plaintiff, 
sold  to  Miss  Caswell  two  lots  measuring  together 
on  Main  Street  ninety-three  feet,  and  extend- 
ing along  Fourth  Avenue  the  whole  depth  of  the 
lot.  At  the  time,  therefore,  the  proceedings  to 
open  were  commenced,  the  plaintiff  owned  only 
the  ground  which  was  actually  covered  by  the 
street  along  the  line  of  the  street.  He  had  no 
land  left  which  abutted  on  the  street.  There  is 
no  doubt  that  when  a  person  owns  all  the  ground 
which  the  street  takes,  he  is  entitled  to  the  full 
value  of  the  land  taken,  and  there  is  no  question 
of  advantages  and  disadvantages  to  be  considered. 
The  only  question  that  is  raised  on  the  present 
record  is  at  what  time  is  the  assessment  to  be 
made.  If  at  the  time  of  the  ordaining  of  the 
street,  the  case  was  properly  tried  in  the  Court 
below,  and  the  judgment  should  be  affirmed,  but 
if  at  the  time  of  the  opening,  or  of  the  com- 
mencement of  the  proceedings  to  open,  the  case 
was  wrongly  tried  and  the  judgment  should  be 
reversed. 

We  did  decide,  in  Philadelphia  v.  Dickson 
(88  Fa.  247),  that  the  owner  had  a  right  to 
have  his  damages  assessed  as  soon  as  the  street 
was  established,  whether  it  was  opened  or  not, 
but  that  was  because  the  Act  of  1855  expressly 
gave  that  right  to  the  owner.  The  Act  of  1856t 
under  which  the  present  proceedings  are  in- 
stituted, contains  no  such  provision,  and  hence 
that  case  is  no  authority  for  this.  But  in  Volkmar 
Street  (124  Pa.  820)  we  decided  that  the  right 
of  action  to  have  damages  assessed  to  the  owner 
did  not  commence  until  the  opening  of  the  street 
or  the  doing  of  some  unequivocal  act  of  the  city, 
which  indicated  that  the  possession  of  the  owner 
was  about  to  be  disturbed.  And  in  Easton 
Borough  v.  Rinek  (116  Pa.  7),  we  held  that  no 
damages  were  sustained  until  the  street  was 
opened.  It  was  thought  by  the  Court  below 
that  the  plaintiff  by  his  sale  to  Miss  Caswell  had 
already  reaped  the  advantages  of  the  ordaining 
and  practically  of  the  opening  of  the  street,  and 


testimony  was  certainly  given  tending  to  prove 
that  fact.    But  does  that  circumstance  change 
the  rule  of  law  as  to  the  time  at  which  the  dam- 
ages are  ascertained  ?    We  think  not.    The  rule 
remains  the  same,  and  if  the  owner  has  obtained 
an  advantage  by  the  delay  of  the  borough  in 
opening  the  street,  we  see  no  reason  why  he 
should  be  deprived  of  the  benefit  of  the  rule  on 
that  account.    It  is  simply  an  advantage  which 
he  lias  acquired  by  force  of  the  circumstances.  At 
the  time  of  (he  proceedings  to  open  he  did,  in 
fact,  only  own  the  land  taken  for  the  street,  and 
that  land  was  not  a  part  of  any  other  and  larger 
tract  owned  by  him.   It  is  difficult  to  understand 
upon  what  principle  we  can  go  back  to  an  anterior 
time  when  he  held  other  land  in  connection  with 
this,  in  order  to  deprive  him  of  the  value  of  the 
land  now  taken.    If  we  can  go  back  one  year  for 
that  purpose,  there  is  no  reason  why  we  cannot 
do  so  for  five,  ten,  or  twenty  years.    Yet  to  do 
this  would  seem  strangely  unreasonable,  when 
we  consider  all  the  changes  of  title  and  improve- 
ments which  may  have  taken  place  on  the  inter- 
vening land  in  the  meantime.    It  is  a  very  com- 
mon occurrence  in  the  boroughs,  and  smaller 
towns  of  the  interior  of  the  State,  that  streets 
are  plotted  upon  duly  authorized  maps  and  for- 
mally adopted  by  the  authorities  upon  adjacent 
farm  lands  lying  within  the  municipal  limits, 
many  years  before  they  are  opened.    The  dam- 
ages for  opening  these  streets  cannot  be  assessed 
until  the  land  covered  by  the  streets  is  actually 
taken.    If  an  owner  still  continues  to  own  ad- 
joining land,  he,  of  course,  must  submit  to  the 
application  of  the  doctrine  that  his  damages  for 
the  part  taken  must  be  estimated  with  reference 
to  the  effect  of  the  opening  of  the  street  upon 
the  value  of  his  entire  holding.    But  if  be  has, 
in  perfect  good  faith,  years  before  the  opening, 
sold  off  all  of  his  land  except  that  which  is  taken 
for  the  street,  why  shall  he  not  have  the  value  of 
the  land  taken  as  the  measure  of  his  damage? 
We  see  no  reason  why.    The  time  of  the  open- 
ing is  the  legal  time  for  assessing  the  damage  to 
the  owner.    At  that  time  he  has  no  land  but  the 
land  taken,  and  he  is  entitled  to  its  value.  Rules 
of  law  do  not  shift  and  vary  according  to  chang- 
ing circumstances. 

When  an  owner,  who  has  no  land  but  that 
which  is  taken,  invokes  the  law  as  it  is,  with 
reference  to  all  other  citizens,  he  cannot  be  told 
that  at  some  more  or  less  remote  time  he  owned 
other  contiguous  land,  and  therefore  he  cannot 
have  the  protection  of  the  law  as  other  citizens 
can.  There  cannot  be  two  different  and  conflict- 
ing rules  applicable  to  the  same  state  of  facts. 
We  are  of  opinion  that  the  allowance  for  ad- 
vantages on  the  ground  that  the  land  taken  is 
part  of  a  larger  tract  belonging  to  a  common 
owner  of  the  whole  cannot  be  made  aganist  the 
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plaintiff*,  because  he  is  not  such  an  owner  at  the 
time  his  land  is  taken.  It  is  possible,  however, 
that  the  value  of  the  land  taken  by  the  street 
may  be  affected  to  some  extent  by  the  fact  that 
the  plaintiff  had  sold  off  the  adjoining  land  to 
another  as  a  corner  lot  adjoining  Fourth  Avenue, 
and  thereby  gave  the  right  of  frontage  on  the 
avenue  to  his  grantee,  and  deprived  himself  of  all 
right  to  interfere  in  any  manner  with  the  front- 
age line  of  the  lot  sold.  If  this  difference  in 
the  character  of  his  ownership  after  the  convey- 
ance of  the  lot  affected  the  value  of  the  remain- 
ing ground  covered  by  the  street,  the  plaintiff 
could  only  recover  the  value  of  that  land  as 
affected  by  the  conveyance  of  the  adjoining 
ground. 

The  question  whether  the  value  of  the  ground 
was  thus  affected,  and  to  what  extent,  should  be 
left  to  the  jury,  with  instructions  that  it  is  only 
the  value  of  the  land,  subject  to  the  right  of  the 
grantee  of  the  adjoining  lot  to  have  a  clear  front 
on  the  avenue,  that  should  be  allowed  as  dam- 
ages.  The  assignments  of  error  are  all  sustained. 

Judgment  reversed,  and  new  venire  awarded. 

He    S*    P»  Na 


Jan.  '91, 13.  March  2, 1891. 

Shatters  v.  Ladd. 

Descent  and  purchase — Wills — Construction  of 
— "  Issue" — Estates  tail — Legal  and  equitable 
interests  will  not  coalesce — Separate  use. 

While  a  testator,  having  given  a  fee  simple,  cannot 
denude  it  of  its  incidents  and  properties,  he  may  re- 
strain the  generality  of  a  devise  by  subsequent  ex- 
pressions and  convert  that  which  would  otherwise*have 
been  a  fee  simple  into  an  inferior  estate. 

The  word  "  issue"  in  a  will  prima  facte  means  heirs 
of  the  body,  and  is  to  be  construed  as  a  word  of  limita- 
tion and  not  of  purchase,  unless  there  be  something 
on  the  face  of  the  will  to  show  it  was  intended  to  have 
a  less  extended  meaning  and  to  be  applied  to  children 
only  or  to  a  particular  class  or  at  a  particular  time. 

A  testator,  by  a  will  dated  in  1849,  devised  certain 
real  estate  to  "my  daughter  H.,  intermarried  with 
F.,  and  to  her  heirs  and  assigns,  forever  ....  the 
said  real  estate  to  be  enjoyed  by  [her]  during  her 
natural  life,  to  her  sole  and  separate  use,  to  the  ex- 
clusion of  her  husband  ;  she  shall  not  be  at  liberty  to 
•ell  or  incumber  the  same,  ....  and  immediately 
after  ber  death  the  said  real  estate  shall  vest  in  and 
be  enjoyed  by  the  lawful  issue  of  my  said  daughter 
H.,  excepting  that  if  my  son-in-law,  F.,  shall  survive 
bis  wife,  he  shall  during  his  lifetime  enjoy  the  rents, 
issues  and  profits  of  one-third  of  the  said  real  estate  : 

Held,  that  H.  took  an  estate  for  life,  equitable  dur- 
ing the  lifetime  of  her  husband  and  legal  thereafter, 
and  that  her  children  took  as  purchasers  in  fee. 

By  a  later  clause  in  his  will  testator  provided  :  "  I 
declare  it  to  be  my  will,  that  if  any  or  all  of  my  said 
daughters  shall  request  my  executors  ....  to  in- 
vest [her]  share  in  said  residue  of  my  real,  personal, 


'  and  mixed  estate,  in  real  estate,  it  shall  be  the  duty 
of  my  said  executors  so  to  invest  it  for  the  sole  and 
separate  use  of  my  said  daughters,  respectively,  dur- 
ing their  lives,  and  after  their  deaths  to  go  in  fee 
simple  to  their  children,  or  lawful  issue,  the  samt;  as 
I  devised  to  them  the  other  real  estate  in  former  part 
of  my  will :" 

Held,  that  this  reference  to  the  previous  devise 
being  in  the  language  of  the  testator  himself,  is  ex- 
planatory of  his  intention  that  the  issue  of  his  daughter 
were  to  take  by  purchase  and  by  way  of  remainder  in 
fee. 

Appeal  of  Amanda  S.  Ladd,  trustee  for  Fran- 
cis B.  8 halters  et  al.,  from  an  order  of  the  Com- 
mon Pleas  of  Berks  County  discharging  a  rule 
to  show  cause  why  she  should  not  be  admitted 
as  a  party  to  the  record  in  an  action  of  partition, 
wherein  the  said  Francis  B.  Shakers  was  de- 
mandant and  the  said  Amanda  S.  Ladd  (in  her 
own  right),  Lucy  J.  Livingood,  and  Emma  S. 

I  Kuendig  were  defendants,  and  from  a  judgment 

;  quod  partitio  Jiat  therein. 

!    A  summons  in  partition  for  certain  real  estate 

.  in  Reading  having  issued,  the  said  Amanda  S. 
Ladd  presented  a  petition  setting  forth  that  she 
was  trustee  for  the  said  Francis  B.  Shakers,  his 
wife,  and  children,  under  the  will  of  Hannah  R. 
Shalters,  deceased ;  that  the  said  real  estate  was 
late  of  the  estate  of  Nicholas  Seidel,  deceased, 
who  died  seised  thereof,  having  by  his  will  dated 
October  1,  1849,  devised  the  same  as  follows: — 

Also,  I  give  and  devise  to  my  daughter  Hannah, 
intermarried  with  Francis  B.  Shatters,  and  to  her 
heirs  and  assigns,  forever,  the  three-storied  brick 
tavern  and  the  ground  and  stable  thereto  belonging, 
|  as  it  is  now  possessed  and  occupied  by  George  Kal- 
I  bach,  situate  on  the  north  side  of  Penn  Street,  in  the 
i  city  of  Reading,  and  county  of  Berks,  and  adjoining 
I  the  house  and  premises  which  I  myself  occupy,  the 
said  real  estate  to  be  enjoyed  by  my  said  daughter 
Hannah,  during  her  natural  life,  to  her  sole  and 
separate  use,  to  the  exclusion  of  her  husband;  she 
shall  not  be  at  liberty  to  sell  or  incumber  the  same, 
and  her  receipts,  from  time  to  time,  shall  be  a  suffi- 
cient discharge  for  the  rents  thereof;  and  immediately 
after  her  death  the  said  real  estate  shall  vest  in  and 
be  enjoyed  by  the  lawful  issue  of  my  said  daughter 
Hannah,  excepting  that  if  my  said  son-in-law,  Francis 
B.  Shalters,  shall  survive  his  wife,  he  shall  during 
his  lifetime  enjoy  the  rents,  issues  and  profits  of  one- 
third  of  the  said  real  estate. 

That  the  said  Francis  B.  Shalters,  the  elder 
(father  of  the  present  demandant),  died  July  5, 
1873,  and  that  thereafter  his  widow  duly  exe- 
cuted a  deed  for  barring  entails,  and  subsequently 
died,  leaving  to  survive  ber  four  children,  the 
parties  to  this  cause,  viz.,  Francis  B.  Shalters 
(the  younger),  Amanda  S.  Ladd,  Lucy  J.  Liv- 
ingood, and  Emma  S.  Kuendig,  having,  how- 
ever, first  made  her  last  will,  whereby  she  de- 
vised one-fourth  of  the  said  estate  to  each  of  her 
said  daughters  and  the  remaining  one-fourth  to 
the  petitioner  and  another  (which  other  has  since 
been  discharged),  in  trust,  upon  an  active  trust 
for  the  said  Francis,  his  wife,  and  children. 
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The  petitioner  therefore  prayed  a  rule  on  the 
parties  to  show  cause  why  she,  in  her  capacity 
as  such  trustee,  should  not  be  added  to  the  record 
as  one  of  the  defendant*. 

By  a  subsequent  clause  of  his  will,  the  said 
Nicholas  Seidel  provided : — 

And  further,  I  do  hereby  order  and  direct,  and  I  de- 
clare it  to  be  my  will,  that  if  any  or  all  of  my  said 
daughters  shall  request  my  said  executors,  or  the  sur- 
vivors, or  survivor  of  them,  to  invest  their  shares  or 
any  one  of  their  shares  in  said  residue  of  my  real, 
personal,  and  mixed  estate,  In  real  estate,  it  shall  be 
the  duty  of  my  said  executors  so  to  invest  it  for  the 
sole  and  separate  use  of  my  said  daughters,  respec- 
tively, during  their  lives,  and  after  their  deaths  to  go 
in  fee  simple  to  their  children,  or  lawful  issue,  the 
same  as  I  devised  to  them  the  other  real  estate  in  for- 
mer part  of  my  will. 

A  rule  to  show  cause  having  been  granted 
was,  after  argument,  discharged  by  the  Court,  in 
an  opinion  by  Esdlich,  J.,  holding  that  under 
the  will  of  Nicholas  Seidel,  the  said  Hannah  R. 
Shatters  took  but  a  life  estate,  and  that  the  parties 
to  this  suit  took  the  remainderas  purchasers,  and 
that  there  was  no  estate  in  the  said  Hannah  on 
which  either  her  deed  to  bar  entails  or  her  will 
could  operate. 

Judgment  quod  partitio  fiat  having  been  sub- 
sequently entered,  the  petitioner  took  this  appeal, 
assigning  for  error  the  discharge  of  her  rule  and 
the  entry  of  said  judgment. 

Jacob  S.  Livingoody  for  appellant. 

A  devise  for  life,  followed  by  a  devise  to  the 
issue  of  the  life-tenant,  gives  an  estate  tail,  even 


the  will  which  gives  rise  to  the  controversy  is  as 
follows,  vis : — 

"  Also,  I  give  and  devise  to  my  daughter 
Hannah,  intermarried  with  Francis  B.  Shatters, 
and  to  her  heirs  and  assigns  forever,  the  three - 
storied  brick  tavern,  and  the  ground  and  stable 
thereto  belonging,  as  it  is  now  possessed  and  oc- 
cupied by  George  Kalbach,  situate  on  the  north 
side  of  Penn  Street,"  etc.,  "  the  said  real  estate  to 
be  enjoyed  by  my  said  daughter,  Hannah,  during 
ber  natural  life*  to  her  sole  and  separate  use,  to 
the  exclusion  of  her  husband;  she  shall  not 
be  at  liberty  to  sell  or  incumber  the  same,  and 
her  receipts  from  time  to  time  shall  be  a  suffi- 
cient discharge  for  the  rents  thereof,  and  imme- 
diately after  her  death  the  said  real  estate  shall 
vest  in  and  be  enjoyed  by  the  lawful  issue  of  my 
said  daughter,  Hannah,  excepting  that  if  my  said 
son-in-law,  Francis  B.  Shatters,  shall  survive  his 
wife,  he  shall,  during  bis  lifetime,  enjoy  the  rents, 
issues,  and  profits  of  one- third  of  the  said  real 
estate." 

It  is  plain  that  the  devise  to  his  daughter 
Hannah,  her  heirs  and  assigns  forever,  standing 
alone,  would  be  a  fee-simple ;  but  whilst  a  testa- 
tor, having  given  a  fee-simple,  cannot  denude  it 
of  incidents  and  properties,  he  may,  nevertheless, 
afterwards  devise  a  less  estate.  As  this  Court 
said  in  Haldeman  v.  Haldeman  (40  Pa.  34),  "  he 
may  restrain  the  generality  of  a  devise  by  subse- 
quent expressions,  and  convert  that  which  other- 
wise would  have  been  a  fee-simple  into  an  infe- 


rior interest ;  and  more  frequently  in  this  mode 
though  it  defeats  a  manifest  intention  that  the  than  in  any  other  j8  a  particular  estate  given.  A 
first  taker  should  have  but  an  estate  for  life.         reduction  of  the  quantum  of  the  gift  is  allowable, 
Guthrie's  Appeal,  37  Pa.  13.  while  ^  attempted  alterations  of  its  qualities  may 


Ogden's  Appeal,  70  Id.  509. 
The  estate  in  fee  simple  given  in  the  former 
part  of  the  devise  is  reduced  to  an  estate  tail  by 
the  provisions  in  the  latter  part. 

Sbeeti's  Appeal,  82  Pa.  217. 

Haldeman  r.  Haldeman,  40  Id.  34. 

Frank  S.  Livingood  (A.  B.  Wanner  If  Son 
with  him),  for  appellee. 

The  word  issue  is  prima  facie  a  word  of  limi- 
tation, but  explanatory  words  may  show  that  it 
was  used  in  a  restricted  sense,  and  where  so 
used,  it  is  a  word  of  purchase. 
Yarnall's  Appeal,  70  Pa.  335. 
Carroll  v.  Barns,  108  Id.  386. 
Relnoehl  v.  Shirk,  119  Id.  108. 

The  final  clause  of  the  will  shows  clearly 
that  the  testator's  intention  was  to  give  a  life 
estate  with  remainder  in  fee. 

Moaer  ».  Dunkle,  1  Woodw.  392. 

April  6,  1891.  Clark,  J.  The  single  ques 
tion  for  the  determination  of  this  Court  is  what 
estate  did  Hannah  R.  Shatters  take  under  the  will 
of  Nicholas  Seidel,  deceased,  dated  October  1, 
1849,  and  proven  June  4,  1850.   The  clause  of 


prove  inoperative. 

After  making  this  devise  in  words  which  of 
themselves  would  without  doubt  create  a  fee- 
simple,  the  testator  further  provides : — 

"  The  said  real  estate  shall  be  enjoyed  by  my 
said  daughter,  Hannah,  during  her  natural  life, 
to  her  sole  and  separate  use,  to  the  exclusion  of 
her  husband ;  she  shall  not  be  at  liberty  to  sell 
or  incumber  the  same,  and  her  receipts  from 
time  to  time  shall  be  a  sufficient  discharge  for 
the  rents  thereof." 

As  Hannah  R.  Shatters  was  at  the  time  a  mar- 
ried woman,  the  effect  of  this  was  to  create  an 
equitable  estate  for  her  separate  use  during  cover- 
ture. The  instrument  clearly  speaks  the  testa- 
tor's intention  to  bar  the  husband's  marital 
rights.  Ii  is  a  matter  of  no  consequence  that  a 
trustee  was  not  appointed,  for  equity  will  supply 
a  trustee,  who,  under  the  terms  of  this  will, 
would  be  the  mere  depositary  of  the  title. 
(Wright  v.  Brown,  44  Pa.  234;  MacConnell  w. 
Lindsay,  181  Id.  476.)  The  creation  and  ex- 
istence of  a  separate  use  is  sufficient  to  support 
the  trust  during  coverture,  against  the  effect  of 
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the  Statute  of  Uses.  (Bacon's  Appeal,  57  Pa. 
504  ;  Rife  r.  Geyer,  59  Id.  393  ;  Dodson  v.  Ball, 
60  Id.  492;  Little  v.  Wilcox,  119  Id.  439; 
MacConnell  r.  Lindsay,  aupraS)  The  trust  for 
coverture  is  not  inconsistent  with  ber  ownership 
of  the  fee.  The  provision  last  quoted,  there- 
fore, would  not  necessarily  have  any  effect  to 
reduce  or  lessen  the  estate  previously  given.  If 
the  will  stopped  here,  Hannah  R.  Shalters  would 
have  had  an  equitable  separate  estate  during 
coverture,  and  when  the  purposes  of  the  trust 
were  satisfied,  she  would  be  vested  in  possession, 
as  she  was  previously  vested  in  the  title  of  the 
absolute  fee. 

But  the  testator  further  provides :  "  And  im- 
mediately after  her  death,  the  said  real  estate 
shall  vest  in,  and  be  enjoyed  by,  the  lawful  issue 
of  my  said  daughter,  Hannah,  excepting  that  if 
my  said  son-in-law,  Francis  B.  Shalters,  6hall 
survive  his  wife,  he  shall  during  his  lifetime  enjoy 
the  rents,  issues,  and  profits  of  one-third  of  said 
real  estate."  The  appellant's  contention  is  that  the 
effect  of  this  clause  is  to  create  an  estate  in  tail ; 
that  the  "  heirs"  entitled  at  the  death  of  the  first 
taker  are  not  her  heirs  generally,  as  might  appear 
from  the  words  originally  employed,  but  the  heirs 
of  her  body — her  "lawful  issue."  That  al- 
though, by  the  second  clause  quoted,  the  testator 
restrained  the  devise  to  a  life  estate  only,  yet  his 
intention  is  manifested  that  her  lawful  issue  shall 
take  as  the  heirs  of  her  body,  which  they  could 
not  do  without  a  previous  estate  of  inheritance  in 
her,  and  that  thereby  she  must  be  held  to  take 
an  estate  in  tail,  under  the  Rule  in  Shelley's 
Case.  For,  granting  the  testator's  intention 
that  his  daughter  should  have  a  life  estate  only, 
that  particular  intent  would  be  sacrificed,  under 
the  rule,  to  the  ascertained  general  purpose  of 
the  testator  that  her  lawful  issue  should  take  as 
the  heirs  of  her  body. 

Upon  this  theory  of  the  case,  it  was  suggested 
at  the  argument,  that  as  her  estate  was  equitable 
and  the  estate  of  those  entitled  at  her  decease 
was  legal,  the  estate  for  life  and  in  remainder 
would  not  coalesce  so  as  to  create  an  estate  in 
fee  or  in  tail.  It  is  well  settled  that  the  interest 
limited  to  the  ancestor  and  to  the  heirs,  must  be 
of  the  same  quality,  that  is  to  say,  both  must  be 
legal  or  both  equitable.  (Little  v.  Wilcox,  119 
Pa.  440  ;  Bacon's  Appeal,  supra ;  Fearne  on 
R*m.,  52-6.)  But  Francis  B.  Shalters,  the 
husband,  died  on  the  5th  of  July,  1878,  in  the 
lifetime  of  his  wife,  and  at  the  instant  of  dis- 
coverture,  the  equitable  estate  of  the  wife  was 
executed,  and  thenceforth  her  estate  was  legal, 
not  equitable.  When  the  purpose  of  the  special 
trust  for  the  use  of  the  testator's  daughter  bad 
been  satisfied  by  the  death  of  her  husband,  it 
stood  then  for  the  sole  benefit  of  a  9ingle  woman, 
and  was  at  once  executed  under  the  Statute  of 


Uses.  (Steacy  v.  Rice,  27  Pa.  75 ;  McKee  v. 
McKinley,  83  Id.  92  ;  Freyvogle  v.  Hughes,  56 
Id.  228;  Megargee  v.  Naglee,  64  Id.  216; 
Williams's  Appeals,  83  Id.  377  ;  Little  v.  Wilcox, 
svpra.) 

The  whole  question  turns  then  upon  the  effect 
of  that  clause  of  the  will  last  quoted.  Whilst 
this  clause  would  certainly  indicate  that  the 
word  44  heirs,"  as  originally  employed,  was  not 
intended  to  signify  heirs  generally  so  as  to 
create  a  fee  simple,  it  is  by  no  means  clear  that 
the  44  lawful  issue"  was  intended  to  take  as  the 
heirs  of  the  body  of  the  first  taker.  44  The  word 
4  issue'  in  a  will  is  to  be  construed  either  as  a 
word  of  limitation  or  of  purchase  as  will  best 
effectuate  the  intention  of  the  testator  gathered 
from  the  entire  instrument.  Prima  facie, 
however,  the  word  means  4  heirs  of  the  body,' 
and  is  to  be  construed  as  a  word  of  limitation 
and  not  of  purchase,  unless  there  be  something 
on  the  face  of  the  will  to  show  it  was  intended 
to  have  a  less  extended  meaning,  and  to  be 
applied  to  children  only,  or  to  a  particular  class, 
or  at  a  particular  time."  (Reinoehl  v.  Shirk, 
119  Pa.  113.)  It  is  plain  that  the  will  is  most 
unskilfully  drawn ;  the  testator  or  his  scrivener 
would  seem  to  have  had  some  knowledge  of 
technical  terms  and  phrases,  but  knew  little  as  to 
their  proper  meaning  and  effect.  From  the  in- 
discriminate use  of  terms  of  technical  import, 
the  testator's  intention  is  left  in  the  greatest 
possible  obscurity. 

The  real  estate  of  a  married  woman  whether 
held  under  the  statute  or  in  trust  for  the  separate 
use  of  herself  and  her  heirs,  descends  at  her  death 
according  to  the  intestate  laws,  and  this  saves  to 
the  husband  his  right  as  tenant  by  the  curtesy. 
(Dubs  v.  Dubs,  31  Pa.  149;  Van  Rensselaer  v. 
Dunkin,  24  Id.  252  ;  Ege  v.  Medlar,  82  Id.  86 : 
Rank  r.  Rank,  120  Id.  191.)  Unless  in  case  of 
a  separate  use  by  the  terms  of  the  will  or  settle- 
ment, the  marital  rights  in  this  respect  are 
expressly  excluded.  (Cochran  r.  O'Hern,  4  W. 
&  S.  95;  Stokes  v.  McKibbin,  13  Pa.  267; 
Rigler  e.  Cloud,  14  Id.  361 ;  Yamall's  Appeal, 
70  Id.  386.) 

By  the  will  of  Nicholas  Seidel,  deceased,  the 
real  estate  in  question  was  to  be  enjoyed  by  his 
daughter,  Hannah,  44  during  her  natural  life  to 
her  sole  and  separate  use,  to  the  exclusion  of 
her  husband,"  and  44  immediately  after  her 
death"  the  same  was  to  44  vest  in  and  be  enjoyed 
by  the 4  lawful  issue'  of  the  said  Hannah,  excepting 
that  in  case  he  should  survive  his  wife,  ber  hus- 
band was  to  have  during  his  life,  one-third  of  the 
rents,  issues,  and  profits."  The  husband's  curtesy 
could  not  have  been  excluded  from  the  grant  in 
more  apt  words.  This  feature  of  the  testator's 
will  affords  strong  proof,  that  (he  provision  for 
the  issue  of  his  daughter  was  merely  a  designatio 
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personarum  for  a  new  inheritance  at  her  deatb, 
for  be  not  only  denies  the  husband  his  curtesy, 
but  devises  him  a  new  and  entirely  different 
interest.  A  devise  in  such  form  evidences  the 
testator's  intent  not  to  create  an  estate  to  which 
curtesy  was  incident.  In  Roberts  v.  Dixwell  (1 
Atk.  607,  cited  in  2  Yes.  652,  nom.  Sandys  v. 
Dixwell),  a  testator  directed  his  trustees  to  con- 
vey lands  in  trust  for  the  separate  use  of  his 
daughter  for  her  life,  and  so  as  her  husband 
should  not  intermeddle  therewith,  and  after  her 
decease  in  trust  for  the  heirs  of  her  body ;  Lord 
Hard  wick  e  held  this  to  be  an  executory  trust, 
and  therefore,  to  prevent  the  husband  becoming 
tenant  by  the  curtesy,  which  he  could  not  be 
consistently  with  the  testator's  intention,  he 
decreed  that  the  daughter  should  be  made  tenant 
for  life  only,  and  not  tenant  in  tail.  (See  1 
Jarman  on  Wills,  125.) 

Additional  light,  however,  is  thrown  upon  the 
testator's  purpose  in  the  residuary  clause,  in 
which  he  directed  if  any  or  all  of  his  daughters 
should  request  his  executors  to  invest  their  shares, 
or  any  one  of  their  shares,  in  the  residuary  estate, 
in  real  estate,  it  should  be  the  duty  of  bis  execu- 
tors so  to  invest  it  "  for  the  sole  and  separate  use 
of  my  said  daughters  respectively,  during  their 
lives,  and  after  their  death  to  go  in  fee  simple  to 
their  children  or  lawful  issue,  the  same  as  I  de- 
vised to  them  the  other  real  estate,  in  the  former 
part  of  my  will,"  etc.  This  reference  to  the  pre- 
vious devise,  in  the  residuary  clause,  being  in  the 
language  of  the  testator  himself,  is  explanatory  of 
his  intention,  that  the  lawful  issue  of  his  daughter 
were  not  to  take  by  limitation,  but  by  purchase, 
and  by  way  of  remainder,  in  fee ;  for  his  purpose 
is  here  plainly  declared  that  his  daughter's  lawful 
issue — that  is,  her  "  children" — shall  at  her  death 
take  in  fee  simple,  and  of  course  this  would  give 
the  daughter  a  life  estate  only. 

We  think  the  learned  Judge  of  the  Court  be- 
low was  right  in  his  conclusions,  that  Amanda 
S.  Ladd  bad  no  interest  in  the  partition  pro- 
ceedings. 

The  judgment  is  affirmed.  a.  h.  n. 


©ommon  JHcas. 

C.  P.  No.  4.  March  2,  1891. 

Pennsylvania  Gas  Light  Company  v.  Gill, 
Owner,  Briean,  Contractor. 

Practice  —  Striking  off  mechanic's  lien — The 
Court  will  not  strike  off  a  lien  filed  for  a  gas 


machine,  the  character  of  the  machine  not  ap- 
pearing in  the  lien  or  bill  of  particulars. 

Rule  to  strike  off  mechanic's  lien. 

The  lien  in  this  case  was  filed  against  a  build- 
ing, properly  described,  for  the  sum  of  $237.26, 
the  price  of  an  Elkins  Gas  Machine,  delivered 
and  set  up  with  40  lava-tipped  burners  furnished 
and  supplied  towards  the  erection  and  construc- 
tion of  the  said  building. 

The  bill  of  particulars  annexed,  was  as 
follows: — 

To  1  40-light  Elkins  Gas  Machine,  copper,  delivered  and 
set  up  with  40  lava-tipped  slough  burners  .    .  $300  00 

To  14  3-in.  slough  burners,  lava  tipped  ...  4  20 
"  2  2-in.  "  *<  "  ...  60 
"    1  cross  burner   35 

„        .   .    .  *3?S  iS 

Credit,  by  lumber  ..........      67  89 

Leaving  balance  due  claimant  $237  26 

Emit  Rosenberger,  for  the  rule. 
No  statute  gives  a  lien  for  a  gas  machine,  and 
a  mechanic's  lien  depends  upon  no  principle 
of  moral  right,  but  upon  positive  enactment,  of 
which  it  is  the  creature,  and  beyond  the  terms 
of  which  it  cannot  be  extended. 
Bolton  v.  Johns,  5  Pa.  149. 
Tilford  v.  Wallace,  3  Watts,  141. 
Trickett  on  Liens,  1. 

The  theory  of  a  mechanic's  lien  has  for  its 
foundation  above  all  things,  that  the  thing  for 
which  a  lien  is  a  claim,  shall  be  a  "  fixture"  and 
part  of  the  realty,  and  not  a  mere  personal 
chattel,  which  can  be  removed  at  the  will  of  the 
owner.  A  gas  machine  is  in  no  sense  a  fixture 
and  may  be  removed  at  pleasure. 

Thomas  D.  Finletter,  contra. 

The  Act  of  April  14,  1855,  does  not  allow  a 
lien  for  "gas  fixtures,"  but  does  for  "gas 
fittings." 

Marshall  v.  Kaighn,  2  Weexly  Notes,  426. 
Jarechi  v.  The  Society,  79  Pa.  403. 

Whether  an  "  Elkins  Gas  Machine"  is  per- 
sonalty or  realty,  depends  upon  whether  it  is  a 
gas  fitting  or  a  gas  fixture.  As  it  is  not  what  is 
generally  known  as  a  gas  fixture,  it  is  a  question 
of  intention  of  the  parties  erecting  it. 
Hill  v.  Sewald,  53  Pa.  271. 

An  Elkins  Gas  Machine  is  a  permanent  part  of 
the  building,  built  to  stay. 

The  Court  will  not  decide  the  question  or  the 
character  of  a  "  gas  machine"  as  matter  of  law, 
but  send  it  to  a  jury.  C.  A.  V. 

Rule  discharged. 
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Supreme  ©ourt. 


Jan.  '91,  228.  April  9,  1891. 

Stevens  v.  Philadelphia  Ball  Club, 
Limited. 

Promissory  note — Negotiability  of. — Seal — Lim- 
ited partnership —  When  sealed  note  of  a  cor- 
poration negotiable. 

A  limited  partnership  under  the  Act  of  June  2, 1874, 
althongh  a  quasi  corporation,  is  not  authorized  or  re- 
quired to  use  a  common  seal. 

The  negotiability  of  instruments  under  seal  issued 
by  a  corporation,  depends  to  a  large  extent  upon  the 
purpose  for  which  they  were  issued. 

A  limited  partnership  under  the  Act  of  June  2, 1874, 
directed  "  the  chairman  and  treasurer  to  execute  the 
proper  promissory  notes  for  the  instalments  borrowed, 
and  secure  the  same  with  a  judgment  note  for  the 
whole  amount,  $25,000."  A  note  was  signed  by  the 
treasurer,  drawn  to  his  own  order,  and  indorsed  by 
him.  On  the  left  hand  side  of  the  note,  over  the  body 
of  the  writing,  was  a  stamped  device,  in  which  were 
embossed  the  words  "Seal  of  the  P.  Club,  Limited." 
It  did  not  appear  that  the  association  had  ever  adopted 
a  s*al : 

Held,  that  the  note  was  negotiable. 

Appeal  of  the  Philadelphia  Ball  Club,  Limi- 
ted, defendant,  from  the  judgment  of  the  Com- 
mon Pleas  No.  4,  of  Philadelphia  County,  dis- 
missing exceptions  to  the  report  of  a  referee  under 
the  Act  of  May  14, 1874,  in  an  action  of  assumpsit 
brought  by  John  S.  Stevens,  to  recover  the  sum 
of  $5000  upon  a  note  given  by  defendant. 

The  facts  found  by  the  referee  (J.  Levering 
Jones,  Esq.),  were  as  follows  : — 

"  This  was  an  action  in  assumpsit,  in  which 
the  plaintiff  claimed  to  recover  from  the  defend- 
ant, the  sum  of  five  thousand  dollars,  with  inte- 
rest from  September  17,  1887,  being  the  amount 
of  a  promissory  note  given  by  the  defendant 
through  John  I.  Rogers,  its  treasurer,  to  the 
order  of  himself,  and  by  him  indorsed  in  blank 
to  the  Columbian  Bank,  and  by  the  Columbian 
13ank  negotiated  and  delivered  to  John  S.  Stevens, 
in  consideration  of  $5000  paid  therefor. 

"  The  defendant  filed  an  affidavit  of  defence 
in  which  it  was  alleged  that  the  note  was  given 
under  seal,  and  not  negotiable ;  that  the  note  was 
held  by  the  Columbian  Bank  without  any  right  to 
negotiate  the  same ;  that  it  had  been  hypothe- 
cated without  knowledge  of  the  officers  of  the 


Philadelphia  Ball  Club,  Limited;  that  it  was 
given  as  security  (collateral),  for  an  antecedent 
debt,  and  that  there  was  and  is  deposited  in  the 
Columbian  Bank,  to  the  credit  of  the  defendant, 
specially  appropriated  to  the  payment  of  the  note 
in  question,  a  sum  in  excess  of  the  indebtedness 
secured  thereby.  The  pleas  filed  are  non-assump- 
sit, payment,  and  set  off  with  leave.  I  find  the 
facts  and  the  law  as  follows : — 

»*  The  Philadelphia  Ball  Club,  Limited,  became 
a  depositor  in  the  Columbian  Bank  about  1883. 
Early  in  1886  they  began  the  erection  of  a  large 
pavilion  of  brick  and  iron,  near  Broad  and  Hun- 
tingdon streets,  Philadelphia.  At  this  time  they 
had  about  $30,000  on  deposit  in  the  bank.  It 
was  foreseen  by  the  managers  of  the  club  that  this 
sura  would  be  insufficient  for  their  purposes,  and 
application  was  made  to  the  board  of  directors  of 
the  bank  for  such  a  loan  as  might  be  needed  in 
addition  to  the  deposits  already  in  bank,  to  con- 
struct the  building  mentioned.  The  subject  was 
finally  considered  by  the  board  at  its  last  meet- 
ing in  November,  1886.  At  that  meeting  the 
plaintiff,  John  S.  Stevens,  a  director  of  the  bank, 
was  present,  also  John  I.  Rogers,  treasurer  of  the 
Philadelphia  Ball  Club,  Limited,  also  a  director 
of  the  bank.  Mr.  Rogers  explained  to  the  direc- 
tors the  resources  of  the  club,  and  asked  the 
board  to  authorize  the  president  to  make  the 
necessary  loans  without  his  applying  to  the  board 
every  time  it  became  necessary  to  have  a  note 
discounted.  The  president  while  satisfied  with 
the  security,  objected  to  the  obligations  of  a  cor- 
poration, because  their  notes  being  under  seal 
wore  objectionable  to  the  banks  which  did  not 
like  to  take  them.  To  this  Mr.  Rogers  replied 
that  the  ball  club  did  not  want  the  banks  to  take 
its  obligations,  but  that  they  proposed  to  pledge 
their  deposits  for  the  payment  of  their  notes. 
No  further  conversation  was  had  on  the  subject. 
The  entire  subject  was  referred  to  the  president 
with  power  to  act. 

"  On  November  3,  1886,  the  ball  club  passed 
a  resolution,  *  That  the  board  of  managers  be 
authoriaed  and  directed  to  borrow  in  one  or  several 
amounts  sufficient  money  not  exceeding  in  the 
aggregate  $25,000,  at  lawful  rates  of  interest 
....  and  to  secure  payment  of  the  same  by 
note,  judgment  note,  bond,  or  otherwise.' 

"  On  January  5,  1887,  the  ball  club  passed  a 
resolution  *  That  the  chairman  and  treasurer  be 
directed  to  execute  the  proper  promissory  notes 
for  the  instalments  borrowed,  and  secure  the  same 
with  a  judgment  note  for  the  whole  amount, 
$25,000/ 

"On  January  5,  1887,  a  judgment  note  for 
$25,000  was  given  by  the  Philadelphia  Club  to 
the  Columbian  Bank  for  the  purpose  of  securing 
such  loans  as  might  be  made  to  them  by  the  bank. 

"In  January  they  borrowed  $5000,  in  Febru- 
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ary  $10,000,  in  March  $5000.  Each  of  these 
sums  was  on  a  four  months'  note.  As  the  notes 
became  due  each  was  paid  in  whole  or  in  part, 
or  a  renewal  note  given.  One  of  these  notes  was 
for  $5000,  and  given  by  the  ball  club  to  the 
Columbian  Bank,  March  12, 1887.  It  was  signed 
by  the  president  and  treasurer,  and  the  seal  of 
the  corporation  was  impressed  upon  it.  It  ma- 
tured July  12-15,  1887. 

"On  June  15,  1887,  the  bank  gave  John  S. 
S(evens  the  note  of  the  ball  club  last  above  re- 
ferred to,  receiving  a  loan  of  $5000  from  him. 

"On  the  15th  of  July,  1887,  the  deposit  of  the 
ball  club  was  insufficient  to  meet  their  maturing 
obligation,  and  they,  upon  the  request  of  the 
bank,  gave  a  renewal  note  at  two  months,  in  place 
of  the  last  mentioned  note,  which  had  been  trans- 
ferred to  John  S.  Stevens.  The  old  note  was 
surrendered  by  Stevens,  and  delivered  to  the 
Philadelphia  Hall  Club,  the  renewal  note  handed 
to  Stevens  with  other  collateral,  together  with  a 
demand  note  of  the  Columbian  Bank.  The  re- 
newal note  was  signed  only  by  the  treasurer,  the 
president  being  absent.  The  corporate  seal  was 
impressed  upon  the  face  of  the  note.  The  note 
in  form  was  as  follows : — 

$5000.  Philadelphia,  July  15,  1887. 

Two  months  after  date  we  promise  to  pay  to  the 
order  of  John  I.  Rogers,  Treasurer,  Ave  thousand  dol- 
lars at  Columbian  Bank  without  defalcation,  value 
received.    (Signed)  Philadelphia  Ball  Club,  L't'd. 
No.      Due.  John  I.  Roosas,  Treas. 

[8kal  op  Philadklphia  Ball  Club,  L't'd.] 

Indorsed,  Jobh  I.  Rooms,  Treas. 

"  The  absence  of  the  signature  of  the  president 
is  not  to  be  considered.  That  informality,  it  is 
agreed,  shall  not  affect  in  any  way  the  legality  of 
that  instrument,  the  treasurer  having  been  author- 
ized to  sign  it, 

"On  July  29,  1887,  the  Columbian  Bank 
failed;  at  that  time  the  club  had  to  its  credit 
$6061.44.  This  balance  was  subsequently  re- 
duced to  $3500,  the  present  apparent  balance  to 
the  credit  of  the  ball  club.  When  the  note  fell 
due  the  ball  club  tendered  a  check  on  the  as- 
signees of  the  Columbian  Bank  in  payment  of 
the  note  held  by  Stevens.  This  was  declined 
and  suit  brought. 

"  The  principal  questions  for  determination  in 
this  cause  may  be  stated  as  follows :  Is  the  pro- 
missory note  of  a  corporation  with  the  unattested 
impression  of  the  corporate  seal  on  it,  with  all  the 
characteristics  of  negotiability  embraced  in  it,  a 
negotiable  instrument  ?  Were  there  any  circum- 
stances connected  with  the  making  of  the  note, 
which  is  the  basis  of  this  controversy,  rendering 
it  non-negotiable  ? 

"John  S.  Stevens,  the  plaintiff,  became  the 
holder  of  the  note  in  question,  for  a  valuable  con- 
sideration, without  notice  of  any  equity  or  under- 
standing between  the  maker  or  payee  that  might 


abridge  his  rights.  It  was  not  taken  as  collateral 
security  for  an  antecedent  debt.  There  was  a 
direct  loan  on  the  original  note.  The  renewal 
note  was  a  mere  substitute  to  protect  the  same 
debt ;  when  it  was  given  the  original  note  was 
surrendered.  '  The  two  notes  were,  therefore, 
connected  with  and  relate  to  the  original  trans- 
action, which  was  a  direct  loan  upon  the  security 
of  the  first  note.  The  note  was  given  by  the 
base  ball  club  to  the  Columbian  Bank  for  money 
advanced  by  them.  It  was  given  to  secure  money 
to  be  used  for  the  general  purposes  of  the  corpo- 
ration. A  corporation  has  implied  power  to  bor- 
row money  to  carry  on  any  of  the  objects  for 
which  it  is  created,  and  has  incidental  powers  to 
give  security  therefor.  (Orr  v.  Insurance  Co., 
114  Pa.  387.) 

"  The  making  of  a  negotiable  promissory  note 
by  the  base  ball  club  was,  therefore,  fully  within 
the  scope  of  its  powers. 

"  In  this  country  there  can  be  no  substantial 
doubt  that  the  general  principle  prevails,  that  a 
note  of  this  character  is  a  negotiable  note. 

"  The  case  of  Bank  v.  Railroad  Co.  (5  South 
Carolina,  157),  was  one  in  which  the  suit  was 
brought  upon  a  note  substantially  the  same  as  in 
this  case.  It  was  there  held  that  a  note  of  a  cor- 
poration signed  by  its  treasurer  may  be  nego- 
tiable, although  the  corporate  seal  is  attached. 
The  Court  said  :  '  The  only  feature  of  this  note 
that  is  referred  to  as  importing  an  intent  to  create 
an  obligation  under  seal,  is  the  impression  of  the 
seal  of  the  corporation  on  its  face.  The  note 
would  be  perfect  without  this  impression,  being 
signed  by  the  proper  officer  of  the  corporation. 
It  is  in  the  ordinary  form  of  a  negotiable  promis- 
sory note,  with  nothing  beyond  the  mere  presence 
of  the  seal  itself  to  indicate  an  intention  to  give 
it  any  other  character.  The  seal  of  the  corpora- 
tion is  not  in  itself  conclusive  of  an  intent  to 
make  a  specialty.  It  is  quite  appropriate  as  a 
means  of  evidencing  the  assent  of  the  corpora- 
tion to  be  bound  by  a  simple  contract  as  by  a 
specialty.' 

"  In  Jones  on  Railway  Securities,  section  811, 
the  law  is  stated  as  follows:  'Ordinary  promis- 
sory notes  and  other  instruments  made  without 
sealing,  when  issued  by  corporations,  are  not  in- 
frequently issued  under  the  corporate  seal.  The 
seal  in  such  case  is  practically  without  effect.  It 
does  not  affect  the  negotiability  or  the  validity 
of  the  instrument.'  (Connecticut  Mutual  Life 
Ins.  Co.  v.  R.  R,  Co.,  41  Barbour,  9;  Halford 
v.  Railroad,  15  Q.  B.  442 ;  Aggs  v.  Nicholson, 
1  H.  &  N.  165;  Goodwin  v.  Roberts,  L.  R.  10 
Ex.  837 ;  In  re  General  Estates  Co.,  L.  R.  8 
Ch.  758.) 

"  In  Waterman  on  Corporations,  319  (1888), 
it  is  laid  down:  '  If  a  promissory  note  made  by  a 
corporation  be  attested  by  its  officers  with  the 
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corporate  seal,  which  is  not  usual,  the  negotiable 
character  of  the  note  is  not  thereby  destroyed.' 
(Bank  v.  Railroad  Co.,  5  Rich.  156.) 

"  In  Morawetz  on  Private  Corporations,  sec. 
341,  it  is  further  said  :  « It  is  still  the  custom  to 
aftl  x  the  corporate  seal  to  many  classes  of  con- 
tracts which  were  formerly  required  to  be  under 
seal,  but  which  to-day  may  be  executed  without  the 
seal.  It  seems  that  a  contract  having  the  corpo- 
rate seal  affixed  roust  always  be  declared  upon, 
at  common  law,  as  a  bond  or  contract  under  seal. 
But  it  is  well  settled  that  promissory  notes  issued 
by  corporations  do  not  lose  their  qualities  as 
negotiable  instruments  merely  because  they  were 
sealed  with  the  corporate  seal.' 

"  One  of  the  latest  definitions  of  the  law  com- 
pactly stated  may  be  found  in  Tiedeman  on 
Commercial  Paper,  sec.  117  (1889) :  4  The  gen- 
eral rule  of  the  law  of  commercial  paper  is  that 
it  must  not  be  sealed  in  order  to  be  negotiable ; 
but  according  to  the  early  common  law  rule,  a  cor- 
poration could  not  make  a  lawful,  binding  contract 
except  under  its  corporate  seal.  Following  the 
general  rule  that  the  seal  destroyed  the  negotia- 
bility of  the  instrument,  it  was  formerly  held  that 
any  contract  under  the  corporate  seal  must  at 
common  law  be  declared  upon  as  a  bond  or  con- 
tract under  seal.  But  it  is  now  generally  held, 
first,  that  a  corporation  may  make  any  contract 
or  execute  any  legal  instrument  without  using 
its  corporate  seal  in  all  cases  in  which  this  may 
be  done  by  an  individual,  and  secondly,  that  if 
a  seal  is  used  by  a  corporation  in  the  execution 
of  what  would  otherwise  be  a  negotiable  instru- 
ment, the  use  of  the  seal  will  not  destroy  the 
negotiable  character  of  the  paper.' 

"  The  foregoing  quotations  have  been  made 
without  direct  citations  from  the  various  cases 
bearing  upon  the  point.  They  sufficiently  show 
a  gradual  change  in  the  principles  of  the  law, 
and  in  expression  crystallize  the  transition  which 
has  taken  place. 

"  It  was  urged  by  the  defendants  that  the  law 
of  Pennsylvania,  as  regards  the  effect  of  a  seal 
upon  a  promissory  note  issued  by  a  corporation,  is 
different  from  the  law  above  stated ;  but  such  a 
distinction  is  not  now  admitted  by  Courts  of  other 
States  in  considering  the  question,  however  the 
question  may  have  been,  formerly  regarded  on 
account  of  the  discussion  in  Diamond  v.  Law- 
rence Co.  ( 1  Wright,  358). 

"  The  opinion  in  Hopkins  v.  Railroad  Co.  (3 
W.  &  S.  410),  that  the  note  of  a  company, 
though  in  its  form  strictly  negotiable,  yet  if  it  be 
attested  by  the  seal  of  the  corporation  it  is  a  spe- 
cialty, and  in  an  action  upon  it  by  the  holder  it 
is  subject  to  the  defence  of  a  want  of  considera- 
tion; and  the  decision  of  Chief  Justice  Gibson 
in  Frevall  v.  Fitch  (5  Wharton,  380),  that  a  note 


bearing  the  corporate  seal  of  a  bank  on  its  face, 
though  framed  in  other  respects  as  a  promissory 
note,  is  a  specialty,  were  only  expressive  of  the 
law  as  it  was  understood  at  that  time,  and  it 
was  undoubtedly  upon  the  expression  in  these 
two  decisions,  and  in  recognition  of  the  law  as  it 
was  then  understood,  that  Judge  Shakswood,  in 
his  Lectures  on  Commercial  Law  reiterated  the 
same  general  rule  in  185G. 

All  the  later  authorities  in  Pennsylvania  dis- 
play a  marked  tendency  to  modify,  or  absolutely 
abrogate  the  old  rule,  and  treat  corporate  instru- 
ments that  would  otherwise  be  negotiable  if  not 
under  seal,  as  negotiable,  although  that  incidental 
feature  may  be  attached  to  them. 

"In  Mason  v.  Frick  (105  Pa.  162),  it  was 
held  that  coupon  bonds  payable  to  the  bearer, 
lawfully  issued  and  sold  by  a  corporation  (pri- 
vate) possessed  incidents  of  negotiable  paper.  It 
is  therein  said :  '  The  negotiability  of  the  bond 
is  to  be  decided  by  an  inspection  of  its  form  and 
the  well-known  purposes  for  which  it  was  issued. 
....  It  is  true  that  the  bond  is  under  seal, 
and  the  payment  thereof  secured  by  a  first  lien 
mortgage  on  the  works  of  the  company.  As, 
however,  it  is  payable  to  the  bearer,  the  mani- 
fest intention  was  to  make  it  transferable  by  de- 
livery. Presumptively  the  bonds  were  issued  to 
raise  money  to  construct  the  works  of  the  com- 
|  pany.  It  was  a  private  corporation,  and  it  put 
these  bonds  in  the  market  for  sale.  The  clear 
intent  of  the  maker  was  that  they  should  pass 
as  negotiable  paper.  With  the  language  of  nego- 
tiability on  its  face,  did  the  seal  impressed 
thereon  destroy  the  negotiability  of  the  bond  ? 
We  are  not  dealing  with  the  case  of  an  obligation 
under  seal  between  individuals ;  nor  with  the 
case  of  an  isolated  bond  of  a  corporation  exe- 
I  cuted  to  secure  the  performance  of  a  contract  to 
1  do  one  specific  act ;  but  with  the  case  of  a  cor- 
poration which  issued  250  of  like  bonds  to 
borrow  money,  and  put  them  on  the  market  for 
sale. 

" » It  is  held  by  the  Supreme  Court  of  the 
United  States,  and  by  the  Courts  of  our  sister 
States,  that  the  bond  of  a  corporation  of  this 
form  and  character  is  negotiable,  and  that  the 
mere  addition  of  the  seal  of  the  corporation 
which  issued  it,  does  not  destroy  its  negotiability. 
So,  where  the  name  of  the  payee  is  left  blank 
the  holder  may  fill  in  his  own  name,  and  bring 
suit  on  the  instrument.  (Chapin  v.  Vermont  & 
Mass.  R.  R,  Co.,  8  Gray,  575 ;  White  t>.  Same, 
21  Howard,  575.)  The*  bond  of  a  railroad  com- 
pany to  secure  the  payment  of  money,  although 
under  seal,  when  made  payable  to  bearer  or  to 
order,  is  regarded  as  invested  with  all  the  attri- 
butes of  negotiable  paper.  ( Zabriskie  r.  Cleve- 
land C.  &  C.  R.  R,  Co.,  23  How.  381 ;  Win- 
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field  v.  Hudson,  28  N.  J.  L.,  255 ;  Murray  v. 
Lardner,  2  Wall.  120;  Morris  Canal  Co.  v. 
Lewis,  12  N.  J.  Eq.  323.)  .... 

" 4  The  early  decisions  of  our  own  State  do  not 
recognize  this  rule  to  its  full  extent.  The  later 
cases,  however,  have  been  gradually  approaching 
a  conclusion  in  harmony  with  the  decisions  else- 
where.' 

"A  review  follows  from  the  various  cases  from 
Frevall  v.  Fitch  (5  Wharton,  325),  until  the 
present  time,  showing  that  the  earlier  cases  had 
been  substantially  modified  or  overruled,  and  in 
speaking  further  upon  the  case  before  them  lan- 
guage is  employed  which  clearly  indicates  the 
intention  to  make  the  law  of  Pennsylvania  har- 
monize with  that  of  other  States  in  reference  to 
negotiable  instruments  of  corporations  incidentally 
issued  under  seal.  It  is  said  (page  169):  'We 
adopt  the  conclusion  that  a  bond  of  the  form  of 
the  one  now  in  question,  must  now  be  held  in 
Pennsylvania,  as  elsewhere,  to  possess  the  inci- 
dents of  negotiable  paper.  The  defendant  having 
taken  this  bond  in  good  faith,  and  having  paid  a 
valuable  consideration  therefor,  acquired  a  good 
title.  (Phelan  v.  Moss,  17  P.  F.  Smith,  59; 
McSparran  v.  Neeley,  10  Norris,  17.') 

"  We  need  not  enter  into  the  consideration  of 
any  refined  or  artificial  distinction  as  between 
the  negotiability  of  a  bond  under  seal,  issued  for 
the  purpose  of  borrowing  money  thereon,  and  the 
negotiability  of  an  ordinary  promissory  note  under 
seal,  issued  for  the  same  object,  the  language  of 
both  importing  negotiability.  The  expressions 
of  our  Courts  now  indicate  a  substantial  uni- 
formity with  the  Courts  of  all  the  other  States, 
and  there  has  been  an  evident  aim  to  make  them 
agree.  The  custom  of  merchants  and  the  un- 
doubted law  has  been  accurately  defined  by  the 
text-books.  The  absence  of  an  individual  case 
in  Pennsylvania  may  well  be  ascribed  to  the 
general  recognition  of  the  principle  enunciated, 
that  a  promissory  note  issued  by  a  corporation 
under  seal,  in  form  negotiable,  is  not  open  to 
any  defence  to  the  maker  in  the  hands  of  an  in- 
nocent holder  for  value. 

"It  cannot  be  doubted  that  it  was  the  inten- 
tion of  the  Ball  Club  to  issue  an  ordinary  promis- 
sory note,  and  that  this  meant  a  negotiable 
instrument.  This  is  evident  from  the  language 
of  the  resolution  passed  by  the  Ball  Club  on 
January  5, 1887,  that  4  The  chairman  and  treas- 
urer be  directed  to  execute  the  proper  promissory 
notes  for  the  instalments  borrowed,  and  secure 
the  same  with  a  judgment  note  for  the  whole 
amount,  $25,000.' 

44  It  was  urged  on  behalf  of  the  defendants 
that  a  remark  of  John  I.  Rogers  to  the  Presi- 
dent of  the  Columbian  Bank  at  the  time  nego- 
tiations for  a  loan  were  being  carried  on  in 
November,  1886,  indicated  an  intention  to  give 


a  non-negotiable  instrument.  We  cannot  attach 
such  a  meaning  to  the  remark  in  view  of  the  lan- 
guage of  the  resolution  passed  by  the  Ball  Club, 
and  before  quoted.  In  any  event,  if  this  note  is 
negotiable,  the  defendant  is  estopj»ed  from  inter- 
posing as  a  defence  to  recovery  upon  it,  a  mere 
conversation  which  took  place  between  the  repre- 
sentative of  the  defendant,  the  Ball  Club,  and  the 
payee,  the  Columbian  Bank ;  a  conversation 
which  resulted  in  no  distinct  agreement,  and  waa 
substantially  no  more  than  an  incidental  observa- 
tion in  the  negotiations  for  the  arrangement  of 
the  loan. 

44  The  question  of  a  special  assignment  of  the 
deposits  made  by  the  Philadelphia  Ball  Club, 
Limited,  in  the  Columbian  Bank,  as  security  for 
the  notes  given  for  it,  need  not  be  considered  in 
this  connection.  If  the  rule  of  law  that  has  been 
laid  down  is  sound,  such  a  fact  could  not  affect 
the  rights  of  plaintiff  herein. 

44  We  find  nothing  in  the  evidence  relieving 
the  defendants  from  liability.  To  hold  the  note 
non-negotiable  would,  we  think,  be  inequitable, 
and  a  step  backward  in  the  progressive  move- 
ment of  commercial  and  of  corporation  law. 

4'  I,  therefore,  find  this  case  in  favor  of  the 
plaintiff  and  against  the  defendant,  in  the  sum  of 
$5814.50,  being  the  sum  of  $5000,  with  interest 
thereon  from  September  18,  1887,  and  costs  of 
protest ;  and  direct  judgment  to  be  entered  for  this 
sum  in  due  course  after  the  filing  of  this  report." 

Exceptions  filed  to  this  report  were  dismissed 
by  the  Court,  which  filed  no  opinion,  and  judg- 
ment was  entered  for  plaintiff ;  whereupon  de- 
fendant appealed,  assigning  for  error  the  dismissal 
of  the  exceptions. 

George  Tucker  Bispham  and  John  I.  Rogers, 
for  appellant. 

Mason  v.  Frick  (105  Pa.  162)  merely  decides 
that  corporation  coupon  bonds,  payable  to  bearer 
and  thrown  upon  the  market  for  sale,  were  nego- 
tiable to  this  extent,  that  their  title  would  pass  to 
a  bona  fide  holder  for  value,  even  though  he 
bought  them  from  a  thief. 

Even  if  the  meaning  of  that  case  has  been 
correctly  interpreted  by  the  referee  as  to  the 
negotiability  of  corporate  obligations  being  un- 
affected by  the  addition  of  a  corporate  seal,  it 
cannot  be  contended  that  a  similar  rule  should 
apply  to  sealed  obligations  of  individuals,  acting 
severally  or  jointly,  as  in  partnerships,  or  to  un- 
incorporated companies  like  the  appellant. 

Maloney  v.  Brace,  94  Pa.  252. 

Coal  Co.  v.  Rogers,  108  Id.  ISO. 

Eliot  p.  Himrod,  Id.  580. 

Tide  Water  Co.  v.  Kitchenman,  Id.  630. 

Hill  v.  Stetler,  127  Id.  161. 
We  contend  that  while  the  ordinary  form  and 
phraseology  of  a  promissory  note  presumes  nego- 
tiability, yet  when  a  seal  is  affixed  the  presump- 
tion of  negotiability  rawed  by  such  form  and 


Digitized  by  Google 


WEEKLY  NOTES  OF  CASES. 


41 


phraseology  is  rebutted,  and  it  must  then  be 
affirmatively  shown  that  despite  the  seal  the 
intention  of  the  parties  was  to  make  the  note 
negotiable.    This  plaintiff  failed  to  show. 
Crouch  r.  Credit  Ponder,  L.  R.  8  Q.  B.  374. 
Matthew  b.  Bank,  14  Am.  Law  Reg.  (N.  S.) 

162,  note. 
Lewis  on  Stocks  and  Bonds,  64-83. 
Jones  on  Corporate  Bonds,  §  185. 
John  G.  Johnson  (Frank  P.  Prichard  with 
him),  for  appellee. 

Limited  partnership  associations  are  quasi 
corporations. 

Oak  Ridge  Co.  r.  Rogers,  108  Pa.  147. 
Hill  v.  Stetler,  127  Id.  145. 
The  common  law  doctrine  that  a  corporation 
could  not  execute  a  negotiable  instrument,  be- 
cause it  could  only  sign  with  its  corporate  seal, 
which  made  the  instrument  a  specialty,  was  the 
law  of  this  State  down  to  a  very  recent  time. 
Hopkins  v.  R.  R.  Co.,  3  W.  &  8.  410. 
Frevall  tr.  Pitch,  5  Wh.  330. 
But  this  law  has  been  changed  by  the  common 
usage  of  the  commercial  world,  which  has  been 
recognized  and  followed  by  the  Courts.  See — 
White  r.  Vermont,  etc.,  R.  R.  Co.,  21  How.  575, 
577. 

Mercer  v.  Hackett,  1  Wall.  83,  95. 
Brainerd  v.  N.  Y.,  etc.,  R.  R.  Co.,  25  N.  Y.  496, 
500. 

Kerr  v.  Corry,  105  Pa.  282  (overrating  Diamond 

f.  Lawrence  Co.,  37  Id.  353). 
Mason  r.  Prick,  105  Id.  162. 
Bank  r.  R.  R.  Co.,  5  8.  Car.  156. 
Jackson  r.  Myers,  43  Md.  452. 
Muth  17.  Doefleld,  Id.  466. 

In  England,  the  law  has  taken  the  same  course 
as  in  this  country. 

Goodwin  r.  Robarts,  L.  R.  10  Each.  337;  1  App. 
Cas.  176. 

In  re  General  Estates  Co.,  L.  R.  3  Ch.  App.  758. 

In  re  Imperial  Laud  Co.,  L.  R.  11  Eq.  478. 

Brice  on   Ultra  Vires  (2d  Eng.  ed.),  303  (2d 

Am.  ed.  256). 
Morawetz  on  Private  Corporations,  §  341. 
Jones  on  Railway  Securities,  §  311. 
Tiodeman  on  Commercial  Paper,  §  117. 
4  Lawson  on  Rights,  Remedies,  and  Practloe,  § 

1456. 

April  27,  1891.  Per  Curiam.  The  learned 
referee,  and  the  Court  below,  held  that  the  note 
in  question  was  negotiable.  That  it  was  so  in 
form  is  not  disputed.  It  was  signed  by  the 
treasurer,  and  his  authority  to  do  so  was  ex- 
pressly found  by  the  referee.  It  was  urged, 
however,  that  the  fact  that  the  "  seal  of  the 
Philadelphia  Ball  Club,  Limited,"  was  attached, 
destroyed  its  negotiability.  The  association  was 
organized  under  the  Act  of  1874,  providing  for 
the  creation  of  limited  partnerships.  Such  asso- 
ciations were  referred  to  in  Oak  Ridge  Company 
v.  Rogers  (108  Pa.  147),  as  quasi  corporations. 
They  are  certainly  artificial  bodies,  not  natural 
persons.    Whatever  may  be  the  character  of 


I  such  associations,  there  is  nothing  in  the  Act  of 
1874,  which  requires  or  authorizes  them  to  use  a 
common  seal,  as  in  the  case  of  a  corporation,  nor 
is  there  anything  to  show  that  it  had  ever  adopted 
a  seal.  The  resolution  authorizing  the  issue  of 
the  note  in  suit  is  as  follows :  •*  The  chairman 
and  treasurer  be  directed  to  execute  the  proper 
promissory  notes  for  the  instalments  borrowed, 
arid  secure  the  same  with  a  judgment  note  for 
the  whole  amount,  $2o,000."  Here  was  authority 
to  issue  proper  promissory  notes,  which  means  in 
the  usual  form  of  such  instruments.  There  is 
not  a  word  about  a  seal,  and  the  seal  appended 
was  evidently  not  that  of  the  officer  who  signed 
the  paper,  nor  was  it  placed  opposite  his  name. 
It  was  on  the  left  hand  side  of  the  note  over  the 
body  of  the  writing,  and  was  a  stamped  device. 
As  the  association  hud  no  common  seal,  so  far  as 
the  case  shows,  and  as  there  was  no  instruction 
or  authority  to  affix  it,  we  must  regard  it  as  sur- 
plusage, and  not  as  interfering  with  the  clear 
intention  to  make  the  instrument  negotiable. 

We  need  not  discuss  the  question  of  the  effect 
of  a  seal  upon  instruments  issued  by  a  corpora- 
tion further  than  to  say  that  in  such  cases  the 
question  of  their  negotiability  depends  to  a  large 
extent  upon  the  purpose  for  which  they  were 
issued.  As  was  said  in  Mason  v.  Frick  (105 
Pa.  162),  in  regard  to  coupon  bonds:  "Pre- 
sumptively the  bonds  were  issued  to  raise  money 
to  construct  the  works  of  the  company.  It  was  a 
private  corporation,  and  it  put  these  bonds  in  the 
market  for  sale.  The  clear  intent  of  the  maker 
was  that  they  should  pass  as  negotiable  paper." 

In  the  case  in  hand  we  think  the  intent 
equally  clear  that  the  note  was  intended  by  tlie 
maker  to  be  negotiable.  Even  if  we  treat  the 
device  referred  to  as  a  seal,  it  does  not  show  a 
contrary  intent,  nor  destroy  the  negotiability  of 
the  note. 

Judgment  affirmed.  H.  c.  O. 


Jan.  '91,  147.  April  6,  1891. 

Cullen's  Estate. 

Decedent's  estate — Collateral  inheritance  tax — 
Lien  of— Act  of  May  6,  1887,  §  20. 

The  proviso  to  5  20  of  the  Act  of  May  6,  1887  (P.  L. 
79),  viz.,  " that  all  collateral  inheritance  taxes  shall 
he  sued  for  within  five  years  after  they  are  due  and 
legally  deroandable,  otherwise  they  shall  be  presumed 
to  have  been  paid,  and  cease  to  be  a  lien  as  against 
any  purchasers  of  real  estate,"  was  intended  to  quiet 
the  title  of  purchasers  of  real  estate,  and  notwith- 
standing the  expiration  of  the  five  years,  the  personal 
liability  to  pay  the  tax  continues,  and  the  lien  itself 
is  discharged  only  where  the  land  has  been  sold. 

Appeal  of  the  Guarantee  Trust  and  Safe  De- 
posit Company,  administrator  cum  testamento 
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annexo  of  the  estate  of  Peter  Cullen,  deceased, 
from  the  decree  of  the  Orphans'  Court  of  Phila- 
delphia County,  dismissing  exceptions  to  the  ap- 
praisement by  the  State  appraiser  of  the  col- 
lateral inheritance  tax  claimed  to  be  due  by  said 
estate  to  the  Commonwealth. 

The  facts  were  as  follows :  Peter  Cullen  died 
September  .r»th,  1881.  A  contest  arose  over  his 
will.  On  October  22,  1881,  letters  of  adminis- 
tration pendente  lite  were  granted  to  the  appel- 
lant, and  continued  in  force  until  July  8,  1889, 
when,  the  contest  over  the  will  having  been  com- 
promised, letters  of  administration  cum  testa- 
mento  annexo  were  granted  to  the  appellant. 

On  July  15,  1889,  the  register  of  wills  of 
Philadelphia  County  caused  an  appraisement  of 
the  estate  of  the  decedent  to  be  made  for  col- 
lateral inheritance  tax,  and  from  this  appraise- 
ment the  appellant  filed,  inter  alia,  the  follow- 
ing exception  :— 

The  State  appraiser  erred  in  assessing  a  tax 
against  the  said  estate,  no  suit  having  been 
brought  by  the  Commonwealth  of  Pennsylvania 
within  five  years  from  September  5,  1881,  for 
the  amount  of  the  said  tax,  a*  required  by  the  Act 
of  Assembly  in  that  case  made  and  provided,  to 
wit,  section  20  of  the  Act  of  May  6, 1887,  whereby 
the  said  estate  is  relieved  from  present  liability 
for  said  tax. 

This  exception  was  dismissed  by  the  Orphans' 
Court,  in  an  opinion  by  Ashman,  J.  (Cullen's 
Estate,  26  Weekly  Notes,  216),  whereupon 
the  administrator  took  this  appeal,  assigning  for 
error  the  dismissal  of  the  above  exception. 

Fttrman  Sheppard  {John  Sparhawk,  Jr.,  Al- 
bert S.  L.  Shields,  John  H.  Campbell,  and  Thomas 
R.  Elcock  with  him),  for  appellant. 

Tax  laws  are  const  rued  most  strongly  against  the 
government  and  most  favorably  to  the  tax-payer. 
Dwarris  on  Statutes,  742,  749. 
Ourr  v.  ScoddH,  11  Kxcta.  190. 
Doe  v.  Smith,  8  Bing.  177. 
United  States  v.  Wiggles  worth,  2  Story,  369. 
Barnes  v.  Doe,  4  Iud.  132. 
Del  Busto's  Estate,  23  Weekly  Notes,  111. 
In  this  case  the  tax  had  not  even  been  de- 
manded within  six  years  of  the  date  of  decedent's 
death,  as  in — 

Cram's  Estate,  25  Weekly  Notes,  250. 
The  Act  of  May  6, 1887,  distinguishes  between 
the  lien  of  the  tax  and  the  tax  itself.  The  word 
"  lien"  occurs  only  in  sections  3  and  20  of  the 
Act.  Section  3  of  the  Act  refers  only  to  remain- 
ders over  after  a  life  estate  or  after  a  term  of 
years,  and  the  lien  which  is  created  expressly  is 
applicable  to  these  estates,  and  these  estates  only. 
Section  3  is  to  be  restrained  to  the  subject  of  the 
enacting  clauses. 

The  provisions  of  section  7  of  the  Act  are  con- 
fined to  the  payment  of  a  legacy  charged  upon  or 
payable  out  of  the  real  estate.    It  is  not  appli- 


cable to  a  case  of  intestacy,  nor  where  there  is  no 
real  estate. 

A  proviso  is  generally  intended  to  restrain  and 
restrict  the  enacting  clause,  or  in  some  measure 
to  limit  its  operation.    It  is  to  be  so  construed, 
and  its  effect  is  to  be  restricted  to  that. 
Sedgwick,  Stat.  Const.,  2d  ed.  49. 

The  20th  section  says,  "  the  lien  of  the  col- 
lateral inheritance  tax  6 hall  continue."  What 
lien  ?  It  must  be  presupposed,  something  known 
or  something  antecedently  mentioned.  That  sec- 
tion does  not  create  a  lien.  It  refers  to  such  lien 
as  antecedently  mentioned.  You  cannot  give 
any  broader  construction  to  the  word  "lien"  that 
extends  it  beyond  the  "  lien"  mentioned  in  sec- 
tion 3,  and  the  "charge"  mentioned  in  section  7. 
No  lien  other  than  those  two  is  created  by  the  Act. 
This  is  corroborated  by  the  first  proviso  that  the 
lien  shall  be  limited  to  the  property  chargeable 
therewith,  which  would  be  unnecessary  if  the 
whole  estate — real,  personal,  and  mixed — was 
chargeable  with  the  tax. 

There  are  two  alternative  and  two  distinct  re- 
sults to  follow  from  the  non-bringing  of  suit : 
the  first,  that  all  taxes  shall  be  presumed  to  be 
paid,  and  that  presumption  is  conclusive;  and 
the  second,  that  the  lien  shall  cease  and  deter- 
mine as  against  any  purchaser  of  real  estate ;  a 
separate  and  distinct  clause  that  must  be  inter- 
preted with  reference  to  the  opening  words  of 
section  20,  and  that  it  refers  to  the  lien  spoken  of 
there — that  a  purchaser  during  the  five  years  is 
discharged,  and  that  that  applies  to  the  case  only 
where  the  tax  is  expressly  made  a  charge  upon 
the  land. 

The  last  part  of  the  section,  which  is  new, 
shows  that  the  section  was  intended  to  bar  the 
collection  of  all  taxes  if  suit  was  not  brought 
within  five  years.  The  Commonwealth  did  not 
sue  within  five  years.  What  is  the  legal  result? 
Nothing,  according  to  the  view  of  the  appellee. 
Why,  then,  require  suit  to  be  brought  within 
five  years  if  the  failure  to  sue  will  not  change 
the  status  f  Then  the  command  to  sue  may  be 
disregarded  where  there  are  no  such  purchasers 
and  the  tax  be  collected  after  any  period  of  time, 
and  you  have  a  perpetual  and  everlasting  claim. 

The  legislative  history  of  section  20  shows  the 
Legislature  intended  the  Commonwealth  should 
he  barred. 

Edward  P.  Allinson  and  William  U.  Hensel, 
attorney-general  (Boies  Penrose,  S.  Davis  Page, 
and  William  S.  Kirkpatrick,  ex-attorney-gene- 
ral, with  them),  for  appellee. 

The  Commonwealth  is  never  barred  by  a  Stat- 
ute of  Limitations  unless  such  an  intent  be  mani- 
fested by  explicit  terms  or  at  least  by  necessary 
and  irresistible  implication. 

Bagley  v.  Wallace,  16  S.  &  R.  245. 
Comm.  v.  Baldwin,  1  Watts,  54. 
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McKeehan  v.  Comm.,  3  Pa.  151. 
Comm.  r.  Hutchinson,  10  Id.  466. 
Comm.  r.  Johnson,  6  Id.  138. 

The  purpose  of  the  Act  of  1887  is  to  enforce 
an  efficient  collection  of  the  tax. 

After  making  express  provisions  as  to  the  un- 
limited liability  for  the  tax,  not  only  in  section 
1,  as  to  estates  in  general,  but  even  by  explicit 
reiteration  concerning  life-interests,  reversionary 
interests,  legacies  paid  out  of  real  estate,  and 
other  particular  cases  mentioned  therein,  the 
Act  provides,  in  section  20,  for  a  certain  ex- 
ception. Yet  even  here  the  first  two  lines  of 
the  section,  in  order  to  place  the  question  be- 
yond doubt,  declare  that  "  the  lien  of  the  col- 
lateral inheritance  tax  shall  continue  until  the 
said  tax  is  settled  and  satisfied."  Then  come 
the  provisos  :  "  Provided  that  the  said  lien  shall 
be  limited  to  the  property  chargeable  therewith  ; 
and  provided  further,  that  all  collateral  inherit- 
ance taxes  shall  be  sued  for  within  five  years 
after  they  are  due  and  legally  demandable, 
otherwise  they  shall  be  presumed  to  have  been 
paid  and  cease  to  be  a  lien  as  against  any  pur- 
chasers of  real  estate."  In  short,  the  lien  is 
very  properly,  and  in  harmony  with  kindred 
legislation,  limited  in  two  ways:  (1)  To  the  I 
property  chargeable;  and  (2)  to  five  years  as' 
against  purchasers. 

But  all  the  other  sections  of  the  Act,  the  first 
two  lines  of  section  20,  and  the  very  carefully 
worded  provisos  of  section  20,  show  clearly  that 
the  liability  for  the  tax,  as  regards  the  parties 
owing  the  same,  is  not  discharged  except  by 
payment. 

There  was  no  limitation  of  liability  for  collate- 
ral inheritance  tax  until  the  Act  of  May  4,  1855 
(P.  L.  425),  section  3  of  which  provided  that 
"all  collateral  inheritance  taxes  not  sued  for 
within  twenty  years  after  they  accrued  shall  be 
presumed  to  have  been  paid  and  cease  to  be  a 
lien  as  against  any  purchasers  of  real  estate." 
This  provision  is  similar  to  the  twentieth  sec- 
tion of  the  Act  of  May  6,  1887,  and  has  been 
construed  only  to  limit  the  liability  as  against 
bona  fide  purchasers  in — 

Mellou's  Appeal,  114  Pa.  564. 

April  27,  1891.  Paxsox,  C.  J.  We  are  of 
opinion  that  the  Orphans'  Court  took  the  proper 
view  of  the  twentieth  section  of  the  Act  of  May 
6,  1887,  relating  to  the  collateral  inheritance 
tax.  The  opinion  of  the  learned  Judge  below  is 
so  clear  and  satisfactory  that  we  are  spared  a 
discussion  of  the  case,  and  we  affirm  the  decree 
for  the  reasons  given  by  him. 

Decree  affirmed,  and  the  appeal  dismissed  at 
the  costs  of  the  appellant. 


Jan.  '91,  276  &  310.  April  8,  1891. 

City  of  Philadelphia  v.  Heister. 
Same  v.  Baker. 

Taxes— Lien  of  taxes — Duration  of  lien — Acts 
of  February  3,  1824  ;  April  16,  1845; 
March  11,  1846;  April  21,  l$5&— Repeal  of 
statute —  What  is  irreconcilable  repugnancy — 
Meaning  of  words  "  bringing  suit." 

In  the  city  of  Philadelphia,  where  a  olaim  is  filed  for 
delinquent  taxes  a  writ  of  scire  facias  thereon  must 
issue  within  Avh  years  from  the  first  day  of  Jauuary 
in  the  year  snccwding  that  in  which  the  taxes  became 
due,  or  the  lien  will  be  lost. 

Under  the  terms  of  the  Acts  of  April  16, 1845  (P.  L. 
489),  and  March  11,  1846  (P.  L.  114),  providing  for 
the  preservation  of  the  Men  of  taxes  by  filing  a  claim 
and  the  collection  of  the  same  by  writ  of  scire  facias, 
the  Issuing  of  the  said  scire  facias  is  "  bringing  suit." 

The  Acts  of  April  16,  1845,  and  March  11,  1846,  are 
not  repealed  by  the  Act  of  April  21,  1858  (P.  L.  385). 

Appeals  of  the  City  of  Philadelphia,  plaintiff, 
from  the  judgment  of  the  Common  Pleas  No.  1, 
of  Philadelphia  County,  in  an  action  of  scire 
facias  sur  tax  claim,  wherein  Iswic  Heister  was 
defendant,  and  from  an  order  of  the  said  Court 
striking  off  a  judgment  and  quashing  a  writ  of 
scire  facias  sur  tax  claim,  wherein  "Mrs."  Baker 
was  defendant.  The  cases  were  argued  together 
in  the  Supreme  Court. 

In  the  former  case  a  claim  for  the  taxes  of  the 
years  1877  and  1878  against  Isaac  Heister,  owner, 
and  a  lot  of  ground  on  the  north  side  of  Master 
Street,  above  Eighth  Street,  was  filed  on  Octo- 
ber 21,  1880.  On  August  14,  1885,  a  writ  of 
scire  facias  was  issued,  to  which  an  affidavit  of 
defence  and  pleas  were  filed.  The  case  was  not 
put  on  trial  until  May  13,  1890,  when  a  verdict 
was  rendered  for  the  plaintiff,  subject  to  a  point 
of  law  reserved,  viz.,  "  whether  the  (axes  for  the 
years  1877  and  1878  ceased  to  be  a  lien  afkr  the 
expiration  of  five  years  from  the  first  days  of 
January  1878  and  1879,  respectively." 

Judgment  was  subsequently,  on  December  24, 
1890,  entered  for  defendant  upon  the  reserved 
points,  in  an  opinion  by  Biddle,  J.  (27  Weekly 
Notes,  213).  Thereupon  the  plaintiff  took  this 
appeal,  assigning  for  error  this  action  of  the 
Court. 

In  the  case  second  above-named,  a  claim  for 
the  taxes  of  1872,  1873,  and  1874  was  filed 
against  "  Mrs."  Baker,  and  a  lot  at  the  southeast 
corner  of  Clearfield  and  Janney  streets,  on 
December  26,  1877;  on  November  22,  1882,  a 
scire  facias  issued,  which  was  served  by  posting ; 
on  October  17,  1887,  judgment  was  entered  for 
want  of  an  affidavit  of  defence. 

Subsequently  a  rule  was  entered  to  strike  off 
the  judgment  and  quash  the  writ  of  scire  facias, 
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which  was  made  absolute  by  the  Court.  Where- 
upon the  plaintiff  appealed,  assigning  for  error 
this  action  of  the  Court. 

Abraham  M.  Beitler,  assistant  city  solicitor 
(Isaac  H.  Shields,  assistant  city  solicitor,  and 
Charles  F.  Warwick,  city  solicitor  with  him), 
for  appellant. 

Under  the  Act  of  February  3,  1824  (P.  L. 
18),  taxes  were  made  a  lien  by  virtue  of  their 
assessment,  and  continued  a  lien  until  paid. 
Wallace's  Estate,  59  Pa.  401. 

Though  the  Act  of  April  16,  1840  (P.  L.  410) 
provided  for  the  filing  of  a  claim  in  the  prothono- 
tary's  office,  and  the  Acts  of  April  16,  1845  (P. 
L.  489),  and  March  11,  1846  (P.  L.  114).  pro- 
vided limitations  thereto,  yet  these  Acts,  so  far 
as  they  limit  the  lien,  have  been  repealed  by  the 
Act  of  April  21,  1858  (P.  L.  385),  which  pro- 
vides 

That  in  the  month  of  January,  annually,  the  said 

receiver  shall,  in  books  to  be  called  "  The  Register  of 
Unpaid  Taxes  on  Real  Estate,"  register  all  unpaid 
taxes  (except  occupation  taxes)  of  the  preceding  year, 
and  the  said  taxes  are  hereby  declared  to  be  a  lien  on 
all  real  estate  in  accordance  with  the  provisions  of  the 
Act  of  3d  February,  1824,  entitled  "An  Act  relating  to 
taxes  on  certain  real  estate  in  the  city  and  county  of 
Philadelphia." 

But  even  if  this  position  be  incorrect,  the 
Court  below  erred  in  entering  judgment  for  the 
defendant,  because,  inasmuch  as  the  claim  was 
filed  within  the  prescribed  period,  "  suit  was 
brought"  within  the  meaning  of  the  Act. 

Grape  St.,  103  Pa.  121. 
Foster  v.  Fowler,  00  Id.  30. 
Knabb's  App.,  10  Id.  192. 
Weston  v.  Charleston,  2  Peters,  449. 

Robert  H.  Neilson,  for  appellee  Baker  (James 
Rich  Grier,  for  appellee  Heister,  with  him). 

There  is  no  repeal  of  the  Acta  of  1845  and 
1846  by  the  Act  of  1858,  because  there  is  no 
irreconcilable  repugnancy. 

Barber's  Case,  86  Pa.  392. 
Seifried  v.  Com.,  101  Id.  202. 
Regina  v.  St.  Edmunds,  2  Q.  B.  84. 
Potter's  Dwarris  Stat.,  154,  n.  4. 

The  purpose  of  the  Act  of  1858  was  to  make 
"  all  taxes  except  occupation  taxes"  liens  on  real 
estate ;  and  the  reference  to  the  Act  of  1824  was 
with  this  end  in  view  only.  The  preamble  to  the 
Act  (P.  L.  1858,  885)  shows  this. 

The  meaning  of  the  words  "  bringing  suit" 
must  be  sought  in  their  history.  In  ancient 
times  the  plaintiff  was  required  to  establish  the 
truth  of  his  declaration  in  the  first  instance  and 
before  it  was  called  into  question  upon  the  plead- 
ing, by  the  simultaneous  production  of  his  secta, 
that  is,  a  number  of  persons  prepared  to  confirm 
his  allegations. 

Stephen's  Pleading,  «429. 


Producit  sectam  was  proffering  to  the  Court 
the  testimony  of  the  witnesses  or  followers. 
Gilbert's  C.  P.  48. 
3  Bl.  Com.  •2S&. 

The  practice  arose  from  the  provision  in  sec- 
tion 38  of  Magna  Charta,  which  provided  that 
*»  no  bailiff  should  put  any  one  to  his  law  .... 
without  the  oaths  of  trustworthy  men  summoned 
for  that  purpose."  Hence  it  follows  that  what- 
ever period  in  modern  legal  proceedings  corre- 
sponds to  the  period  when  the  testi  fidclcs  were 
required  to  be  summoned,  is  the  period  when 
**  suit  is  brought." 

The  distinction  between  the  claim,  as  a  means 
of  detention  of  the  property  from  purchasers  or 
incumbrancers,  and  suit  for  the  recovery  of  the 
debt,  is  preserved  throughout  the  Acts  relating  to 
this  subject,  e.  g.: — 

1843,  April  19,  §  1  (P.  L.  342). 

1844,  February  17,  §  3  (P.  L.  496). 

1845,  April  16,  §  4  (P.  L.  489). 

1846,  March  11,  §  2  (P.  L.  114). 
1849,  January  23,  §  3  (P.  L.  686). 
1851,  April  14,  $  8  (P.  L.  591). 
1859,  April  12,  §  1  (P.  L.  543). 
1861,  April  9.  §  5  (P.  L.  269). 

1666,  March  23,  §§  1  and  2  (P.  L.  303). 

1874,  May  23,  §§  36  and  37  (P.  L.  250). 
And  in  the  Acts  in  question,  the  former,  viz: 
1845,  provided  that  the  lien  could  be  continued 
for  five  years  by  filing  a  claim,  while  the  latter, 
viz :  1846,  repeals  this  provision  in  terms,  and 
provides  that  the  lien  should  cease  "  unless  suit 
be  brought  to  recover  the  same." 

C1TT  C.  HEI8TER. 

April  27,  1891.  Per  Curiam.  This  judg- 
ment is  affirmed  upon  the  opinion  of  the  learned 
Judge  of  the  Court  below. 

CITT  t\  BAKER. 

April  27,  1891.  Per  Ci  riam.  All  of  the 
questions  presented  by  this  record  are  ruled  by 
the  City  v.  Heister,  just  decided. 

Judgment  affirmed.  R.  H.  N. 


Jan.  '91,  47.  January  29.  1891. 

Harris  v.  Schuylkill  River  East  Side 
R.  R.  Co. 

Railroad  company — Eminent  domain — Right  of 
way— Damages — Elements  proper  to  be  con- 
sidered in  estimation  of —  Values — Test  of — 
Expert  testimony — How  may  be  tested — Evi- 
dence. 

The  true  test  of  damages  for  the  takiug  of  land  for 
railroad  purposes,  is  the  difference  between  the  valae 
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of  the  entire  lot  as  it  was  just  before  the  taking,  and 
the  value  of  what  is  left  after  the  taking. 

In  estimating  the  value  of  a  lot  before  the  taking, 
its  possible  and  probable  uses  are  important  elements, 
and  may  be  shown  by  the  opinions  or  experts. 

The  value  at  the  time  of  taking  is  the  value  as  it 
was,  not  as  it  might  have  been  with  improvements, 
though  the  availability  for  these  is  an  element  iu  its 
value  as  it  is,  aud  the  value  of  the  remainder  of  the 
lot  after  the  taking,  is  its  value  as  it  then  is,  not  as  it 
is  when  improved. 

Details  of  improvements,  the  cost  thereof,  probable 
rents  afterwards,  etc.,  are  not  admissible  as  independ- 
ent  facts  for  the  jury;  but  upon  the  examination  of 
an  expert  witness,  whether  such  details  have  been 
taken  into  consideration  by  him  in  forming  his  Judg- 
ment, is  a  legitimate  subject  of  cross-examination. 

Values  of  a  lot,  before  and  after  the  taking,  are  the 
general  market  values  of  the  particular  lot,  consider- 
ing such  advantages  or  disadvantages  as  are  special 
and  peculiar  to  it,  without  reference  to  the  general 
rise  or  fall  ootnmon  to  it  with  other  property  in  the 
neighborhood  consequent  upon  the  coming  of  the  rail- 
road. 

A  railroad  company  took  land  for  the  purposes  of 
building  its  road  across  a  lot  fronting  on  a  river.  It 
appears!  that  good  engineering  then  required  that  a 
bnlkhtad  should  be  built  below  low  water  mark.  The 
company  having  no  right  to  build  outside  of  its  right 
of  way,  nor  to  do  this  without  the  consent  of  the  lot 
owner,  agreed  that  if  the  latter  would  make  applica- 
tion to  th<*  port  wardens  for  permission  to  build  the 
bulkhead,  the  company  would  construct  it  "without 
cost  or  expens«  to  you  (the  owner),  either  for  labor  or 
material :" 

Hthl,  that  any  benefit  or  advantage  resulting  to  the 
lot  owner  from  the  building  of  the  bulkhead  as  above, 
ihonhl  be  disregarded  by  the  jury  in  the  estimation  of 


Under  the  above  circumstances,  questions  asked  of 
witnesses  for  the  railroad  upon  cross-examination,  to  I 
direct  their  attention  to  the  effect  of  the  construction 
of  the  railroad,  including  the  necessary  bulkhead 
within  the  right  of  way,  were  excluded  upon  the 
ground  that  they  assumed  a  condition  of  circum- 
stances, which  never  in  fact  existed  : 

Hthl,  to  bo  error. 

Th«  presence  of  a  sewer  which  discharged  upon  the 
lot  at  the  time  of  the  entry  of  the  railroad,  even  though 
the  »*w«r  was  there  without  right,  was  a  fact  affecting 
the  condition  and  value  of  the  lot,  and  evidence  rela- 
tive thereto  was  properly  admitted. 

The  record  of  an  action  of  ejectment  by  the  lot 
owner  against  the  city,  offered  for  the  purpose  of 
establishing  a  trespass  on  the  part  of  the  city  (the 
maintenance  of  said  sewer)  which  it  was  bound  to 
discontinue,  was  admissible  in  evidence  on  the  ques- 
tion whether  the  sewer  was  removed  by  the  city. 

Appeal  of  Amanda  G.  Harris,  plaintiff,  from 
the  judgment  of  the  Common  Pleas  No.  2,  of 
Philadelphia  County,  in  an  issue  framed  upon 
an  appeal  from  the  award  of  viewers  appointed 
to  assess  damages  for  entry  upon  and  occupation 
of  land  formerly  of  Henrv  G.  Harris,  in  which 
issue  the  Schuylkill  River  East  Side  Railroad 
Company  was  defendant. 


The  facts  were  these:  Robert  E.  Pattison, 
trustee,  on  May  27,  1880,  conveyed  the  land  in 
question  to  Walter  Boswell,  who  in  the  same 
year  addressed  a  petition  to  the  councils  of 
Philadelphia,  stating  that  a  sewer,  known  as 
the  Federal  Street  SOW  CTT  had  been  diverted  at 
its  mouth,  so  that  it  flowed  on  his  land,  prevent- 
ing  the  improvement  of  the  land,  and  asking  that 
the  sewer  he  extended  in  its  proper  course  to  the 
Schuylkill  River.  Walter  Boswell  and  wife,  on 
March  15,  1881,  conveyed  the  lot  to  Henry  G. 
Harris.  On  April  2,  1881,  in  response  to  the 
petition  of  Boswell  and  efforts  of  II.  G.  Harris, 
the  councils  passed  an  ordinance  for  the  exten- 
sion of  the  sewer  on  the  line  of  Ellsworth  Street, 
providing  that  the  land  owner  would  dedicate 
one-half  the  land  required  for  the  extension  of 
the  street.  On  October  22,  1881,  such  a  deed 
was  tendered  at  the  office  of  the  chief  engineer 
and  surveyor,  and  by  him  accepted  on  behalf  of 
the  city,  and  the  owner  prepared  his  plans  for 
building  his  wharf.  Each  year  thereafter  the 
survey  department  included  in  their  estimates 
to  councils  an  appropriation  for  the  extension 
of  the  sewer.  Councils  however  did  not  make 
the  appropriation  in  1882, 1883  or  1884.  There- 
upon, in  June  Term,  1885,  an  action  of  ejeetment 
wu6  brought  by  Henry  G.  Harris  against  the  city 
of  Philadelphia,  upon  which  judgment  in  eject- 
ment was  subsequently  recovered ;  Amanda  G. 
Harris,  the  appellant  here,  having  also  been 
joined  as  plaintiff.  On  October  10,  1885,  Henry 
G.  Harris  conveyed  the  lot  to  Amanda  G.  Harris, 
the  appellant.  On  November  2,  1885,  the  de- 
fendant gave  a  bond  to  secure  the  damages  of 
the  owner  for  its  entry  on  the  land,  and  the  same 
was  directly  afterwards  accepted,  and  the  rail- 
road entered  upon  the  land  for  the  construction 
of  its  road. 

The  railroad  company  having  surveyed  part 
of  its  line  beyond  low-water  mark  in  the  river 
Schuylkill,  was  encroaching  upon  the  waters  of 
the  port  of  Philadelphia,  and  as  to  such  portion 
of  its  road  was  obliged  to  conform  to  the  port 
regulations  and  the  directions  of  the  port  wardens. 
The  laws  of  the  port  prohibited  any  material 
being  thrown  into  the  stream  or  any  structure 
being  built  therein.  But  upon  application  of 
the  land  owner,  accompanied  by  a  plan  and  de- 
scription of  a  substantial  bulkheaded  pier,  if  the 
proposed  structure  were  approved  by  the  board 
of  port  wardens,  a  license  could  be  obtained  for 
its  construction  at  or  within  the  port  wardens' 
line,  this  line  being  the  limit  to  which  piers  could 
be  extended.  The  ownership  of  a  pier  creating 
obligations  as  to  its  condition,  repairs  upon  it, 
and  the  protection  of  the  stream,  licenses  for 
piers  are  strictly  limited  to  the  owners  of  the 
land  on  which  the  piers  are  built.  The  defend- 
ant company  proposed  in  writing  that  if  Mr. 
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Harris  would  apply  for  and  obtain  for  it  a  license 
to  build  a  bulkhead,  the  company  would  construct 
such  a  bulkhead  on  the  port  wardens'  line  with- 
out cost  or  expense  to  him.  To  this  proposition 
be  acceded  in  writing  upon  condition  that  any 
supposed  benefit  to  him  should  not  be  offset  to 
his  claim  for  damages  by  reason  of  land  taken, 
and  that  the  company  should  keep  the  bulkhead 
in  repair,  unless  he  could  utilize  the  space  between 
the  track  and  the  bulkhead.  Plaintiff  claimed 
that  this  counter  proposition  was  accepted,  de- 
fendant denied  it.  Defendant  thereafter  took 
the  application,  secured  the  license,  built  its 
track,  and  subsequently  constructed  the  bulk- 
head outside  of  it. 

The  company  in  constructing  its  track  built  a 
bridge  in  the  middle  of  Ellsworth  Street,  as  pro- 
jected by  the  ordinance  of  1881,  leaving  there 
a  water-way  through  which  the  flow  from  the 
sewer  might  find  its  way.  The  construction  of 
the  road-bed  occupied  considerable  time,  and 
afterward  sinking  of  crib-work,  and  backing  it 
up  with  earth  entirely  occupied  the  plaintiff's 
land  until  about  March  1,  1887.  About  March, 
1887,  the  city  of  Philadelphia,  in  pursuance  of 
its  ordinance  of  1881,  extended  its  sewer  on 
Ellsworth  Street  to  the  line  of  defendant's  track, 
connecting  with  the  east  end  of  the  railroad 
bridge.  The  land-owner  immediately  after  the 
construction  by  the  city  of  its  sewer  extension, 
filled  up  the  course  of  the  old  water-flow,  filled 
in  east  and  west  of  the  company's  track  to  level 
of  the  track,  and  completed  the  same  about  July 
1,  1887,  when,  for  the  first  time,  the  property 
could  be  used  as  a  wharf.  From  1881  to  March, 
1887,  the  lot  was  in  use,  either  by  the  city  or  the 
railroad  company,  and  the  owner  obliged  to  let  it 
lie  unimproved.  About  July  1,  1887,  the  owner 
had  completed  the  work  necessary  to  put  the 
property  to  use  as  a  wharf,  and  immediately 
rented  it,  subject  to  and  excepting  the  right-of- 
way  taken  by  the  railroad,  at  first  for  $500,  and 
afterwards  for  $600  per  year. 

The  viewers  awarded  the  sum  of  $3250,  as 
damages ;  whereupon  both  parties  appealed. 

On  the  trial,  before  Pennvpackek,  J.,  the 
plaintiff  produced  as  expert*  on  the  value  of 
property  witnesses  who  testified  as  to  the  value  of 
the  land  before  the  taking,  treating  it  as  a  lot  113 
feet  in  front  on  the  river,  capable  of  being  used 
as  a  wharf  by  the  construction  of  a  pier  or  bulk- 
head, and  also  as  to  its  value  after  the  taking, 
estimating  the  damages  at  from  $G000  to  $7000. 

Defendant's  witnesses  testified  that  until  the 
construction  of  the  road,  the  land  upon  which  it 
was  built  was  a  swamp,  entirely  covered  by  water 
at  high  tide,  but  uncovered  at  low  tide,  leaving 
it  a  mud  flat,  the  rise  and  fall  of  the  tide  being 
seven  feet.  The  sewer  that  was  upon  the  prop- 
erty emptied  its  contents  upon  it  at  low  water, 


and  into  the  river  at  high  water,  which  came  up 
to,  and  covered  the  mouth  of  the  sewer.  Good 
engineering  required  that  a  strong  bulkhead  should 
be  built,  which  was  done  at  defendant's  expense,  as 
was  also  most  of  the  filling  in,  and  the  extending  of 
the  main  sewer  from  the  east  side  of  the  right-of- 
way  to  the  bulkhead. 

All  of  the  witnesses  called  by  the  defendant 
compared  the  condition  of  the  lot  before  the  rail- 
road was  constructed,  and  with  a  sewer  emptying 
over  it  into  the  river,  with  the  wharf  as  com- 
pleted afterwards ;  and  that  the  railroad  improved 
the  value  of  the  land,  some  of  the  witnesses  say- 
ing that  railroads  improve  the  value  of  any 
property  they  were  built  upon  by  giving  increased 
facilities,  others  saying  that  the  filling  in  and 
bulkheading,  that  is,  the  improvements  put  on 
the  lot,  made  it  more  valuable  after,  than  before 
the  road  crossed  it. 

Plaintiff  offered  to  prove  the  exact  cost  of  the 
bulkheading.  Objected  to.  Objection  sustained. 
Exception.    (First  assignment  of  error.) 

Plaintiff  asked  one  of  defendant's  witnesses  on 
cross-examination  44  assuming  that  immediately 
before  the  railroad  came  there*  the  property  had 
been  bulkheaded  and  made  available  for  wharf 
purposes,  what  would  it  have  been  worth." 
Objected  to.  Ohjection  sustained.  Exception. 
(Second  assignment  of  error.) 

Plaintiff'  also  asked  on  cross-examination : 
44  Do  you  know  the  rental  value  of  this  property 
immediately  after  the  construction  and  comple- 
tion of  the  railroad  ?"  and  44  What  was  its 
rental  value  at  that  time?"  Objected  to.  Ob- 
jection overruled.  Exception.  (Fourth  assign- 
ment of  error.) 

Also  on  cross-examination,  44  Do  you  know 
the  cost  of  bulkheading  the  front  of  that  prop- 
erty?" Objected  to.  Objection  sustained.  Ex- 
ception.   (Fifth  assignment  of  error.) 

Also  on  cross-examination  of  another  witness, 
plaintiff  asked  the  following  questions,  all  of 
which  were  objected  to,  as  assuming  a  condition 
of  affairs  which  did  not  exist,  and  excluded: 
44  Direct  your  attention  to  the  consideration  of 
it  in  the  event  of  that  bulkhead  having  been 
constructed  on  the  west  right-of-way  line,  and 
the  railroad  built  entirely  upon  it  within  the 
right-of-way  line,  leaving  the  properly  west  of 
the  west  right-of-way  line  and  the  property  east 
of  the  east  right-of-way  line  in  its  natural  con- 
dition. What  then  could  have  been  the  effect  of 
the  railroad  upon  it?  Would  it  have  been  to 
appreciate  or  depreciate  its  value?"  "Direct 
your  mind  to  the  consideration  of  this  property 
immediately  after  it  had  been  taken  for  the  pur- 
poses of  constructing  a  railroad,  assuming  that 
a  railroad  was  to  be  constructed  upon  it  within 
the  right-of-way  lines,  leaving  the  ground  on 
either  side  of  the  right-of-way  lines  in  its  natural 
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condition,  what  would  have  been  the  effect  of  the 
railroad  upon  this  property  then  ? 

**  The  bond  in  this  case  was  delivered  on  the 
second  of  November,  1885,  and  that  was  prior 
to  any  construction  of  any  kind  being  placed 
upon  this  property.  Bearing  these  facts  in 
mind,  state  what  was  the  value  of  this  property 
on  November  2,  1885,  as  affected  by  the  proposed 
construction  of  a  railroad  upon  it  within  the 
right-of-way  lines,  as  shown  upon  the  map." 
(Sixth  and  seventh  assignments  of  error.) 

Also  on  cross-examination :  Q.  "  How  does 
the  building  of  that  railroad  within  the  right-of-  I 
wpy  lines  put  those  two  strips  in  the  market,  I  , 
refer  to  the  property  east  and  west  of  the  right- ; 
of-way  lines?"  Objected  to.  Objection  sustained. ' 
Exception.    (Ninth  assignment  of  error.) 

•*  Will  you  tell  me  what  the  value  of  wharf 
property  is  on  the  Schuylkill,  south  of  Christian 
Street;  I  mean  built  up  wharf  property,  without 
any  railroad  upon  it,  and  before  the  railroad 
came  there?"  Objected  to.  Objection  sus- 
tained. Exception  by  plaintiff.  "  What  was 
the  value  of  wharf  property  on  the  river  Schuyl-^ 
kill  immediately  before  the  coming  of  the  rail-  j 
road  ?"  Mr.  Vanderslice.  I  object  to  that  ques- 
tion unless  we  can  open  the  gate  and  go  into  it 
fully.  Objection  sustained.  Exception.  (Tenth 
assignment  of  error.) 

Defendant  asked  one  of  its  witnesses :  "  Having 
in  your  mind  any  advantage  or  disadvantage  that 
may  have  been  given  to  this  piece  of  property  by 
the  construction  of  the  railroad,  and  having  in 
mind  that  a  strip  60  feet  wide  is  occupied  for  the 
purposes  of  a  railroad,  what  in  your  judgment 
was  the  whole  property  worth  immediately  after 
the  railroad  was  constructed  ?"  Objected  to. 
Objection  overruled.  Exception.  (Fourteenth 
assignment  of  error.) 

Plaintiff  offered  to  prove,  in  rebuttal  the  record 
of  the  action  in  ejectment  of  H.  G.  Harris  to  the 
use  of  Amanda  6.  Harris  against  the  city  of 
Philadelphia  and  the  judgment  therein  obtained 
by  plaintiff  for  the  premises  in  question,  which 
action  determined  that  no  right  existed  to  direct 
a  sewer  or  water  course  on  plaintiff's  land. 
Objected  to.  Objection  sustained.  Exception. 
(Fifteenth  assignment  of  error.) 

Plaintiff  requested  the  Court  to  charge,  inter 
alia : — 

(1)  In  estimating  the  damages  to  the  land- 
owner  caused  by  the  construction  of  a  railroad, 
the  jury  must  consider  the  matter  just  as  if  they 
were  called  on  to  value  the  injury  at  the  moment 
when  compensation  could  first  be  demanded.  As 
the  railroad  company  gave  its  bond  to  secure  the 
payment  of  damages  to  the  Harris  property  on 
November  2,  1885,  the  rights  of  the  parties  in 
this  case  must  be  measured  as  of  that  time. 


Answer.  I  decline  that  point.  (Twentieth  as- 
signment of  error.) 

(2)  In  estimating  the  damages  to  the  Harris 
wharf  property,  the  jury  should  ascertain  what 
the  property  unaffected  by  the  construction  of  the 
railroad  was  worth  at  the  time  the  injury  was 
committed,  viz.,  on  November  2,  1885,  and  what 
it  was  worth  as  affected  by  the  injury,  imme- 
diately after  the  entry  and  taking  by  the  railroad 
company.  The  difference  in  value  is  the  true 
measure  of  compensation  and  on  that  sum  interest 
should  be  allowed  and  added  from  November  2, 
1885,  to  the  date  of  the  verdict.  Answer.  I 
decline  that  point.  If  you  should  find  the  ver- 
dict for  the  plaintiff,  you  would  be  entitled  to 
give  as  damages  what  the  interest  would  be  from 
the  time  of  the  entry  of  the  railroad — the  loca- 
tion of  the  railroad.  (Twenty-first  assignment 
of  error.) 

(5)  That  any  benefit  or  advantage  resulting  to 
Mrs.  Harris,  by  the  subsequent  building  of  the 
bulkhead  by  the  railroad  company  at  the  port 
warden's  line,  must  be  disregarded  by  the  jury 
in  considering  the  advantages  and  disadvantages 
of  the  construction  of  the  railroad  and  the  taking 
of  part  of  her  land.  Answer.  I  decline  that 
point.    (Twenty -second  assignment  of  error.) 

(6)  If  the  jury  find  from  the  evidence  that 
the  defendant  company  constructed  the  bulkhead 
on  the  inner  port  wardens'  line,  and  filled  in 
between  its  railroad  tracks  and  said  port  wardens' 
line  for  the  purpose  of  constructing  and  securing 
its  line  of  tracks  across  this  property  without  the 
request  of  the  owner,  no  claim  for  the  cost 
thereof  can  be  made  or  set  off  by  the  defendant 
company  in  this  action,  and  no  allowance  should 
be  made  therefor.  Answer.  I  decline  that  point. 
(Twenty-third  assignment  of  error.) 

(7)  There  is  no  evidence  that  the  owner  of 
the  property  requested  the  defendant  company  to 
fill  in  between  its  railroad  tracks  and  the  port 
wardens'  line,  and  to  erect  a  bulkhead  thereon  ; 
the  only  evidence  is  a  permission  by  the  owner 
to  the  company  to  make  such  construction  at  no 
cost  to  or  liability  upon  her.  Answer.  As  to 
what  the  evidence  is  upon  that  point  and  upon 
every  other  point  is  a  question  of  fact  for  you. 
(Twenty-fourth  assignment  of  error.) 

(9)  The  defendant's  authority  extends  only  to 
the  construction  and  operation  of  a  railroad 
between  the  right-of-way  lines.  Answer.  I  de- 
cline that  point.  (Twenty-fifth  assignment  of 
error. 

(11)  The  presence  of  a  sewer  upon  the  plain- 
tiff's land,  wrongfully  and  unlawfully  constructed 
or  maintained  there  by  the  city,  cannot  be  set 
up  by  the  railroad  company  to  depreciate  or 
lessen  the  value  of  her  land.  Nor  can  the  re- 
moval of  such  sewer  from  the  land  by  the  rail- 
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road  company  for  the  proper  construction  of  its 
road,  or  by  an  arrangement  with  the  city,  be 
claimed  by  the  company  as  a  .benefit  to  the  land, 
and  an  allowance  be  made  therefor  by  the  jury. 
Answer.  I  decline  that  point.  (Twenty-sixth 
assignment  of  error.) 

The  Court  charged  the  jury,  inter  alia,  as 
follows : — 

"  Before  leaving  that  question  I  may  say  that 
the  right  to  recover  exists  at  the  time  of  the 
location  of  the  road,  but  that  right  covers  any 
loss  which  may  result  from  the  subsequent  con- 
struct  ion  and  completion  of  the  railroad,  the  con- 
struction being  imminent,  and  that  necessarily 
must  follow  after  the  location.  You  can  readily 
see  that  the  construction  of  a  railroad  is  a  matter 
involving  very  considerable  work,  and  oftentimes 
very  considerable  time.  [It  cannot  be  done 
instantly,  and  while  the  right  to  sue  exists  at 
the  time  of  the  location,  it  includes  the  subse- 
quent construction.]  The  measure  of  damages 
is  the  difference  between  the  market  value  of  the 
whole  tract  as  it  was  immediately  before  the 
location  and  construction  of  the  road  and  un- 
affected by  the  road,  and  the  market  value  after 
the  construction  and  completion  as  affected  by 
the  taking  and  occupation  of  the  road. 

"  In  administering  this  rule,  you  will  consider 
the  disadvantages  which  have  followed  to  the 
tract  because  of  the  construction  of  the  road, 
which  are  real  and  actual  disadvantages.  In 
this  case  I  think  you  will  understand  what  are 
alleged  to  have  been  those  disadvantages.  In 
the  first  place,  there  is  the  amount  of  ground 
which  was  taken  from  the  lot,  and  you  will  con- 
sider the  amount  of  ground  as  it  was  left— any 
disadvantages  which  may  result  from  its  division 
or  from  the  size  of  the  lots  as  they  were  left 
after  the  taking.  You  will  also  take  into  con- 
sideration those  benefits  to  the  tract  of  ground 
resulting  from  the  construction  of  the  railroad, 
which  are  special  and  particular  to  this  tract. 
You  will  exclude  from  your  consideration  any 
advantages  which  are  general  advantages  to  all 
of  the  ground  in  this  locality — any  enhancement 
in  price  or  value  which  has  resulted  to  the  com- 
munity generally  from  the  construction  of  the 
railroad.  In  considering  the  value  of  the  lot 
before  the  coming  of  the  road,  it  will  be  your 
duty  to  consider  it  not  solely  with  reference 
to  the  income  which  existed  from  it,  but  with 
a  view  to  such  uses  as  it  might  reasonably 
be  put  to  at  the  time,  it  being  alleged  here  that 
this  was  a  property,  though  in  bad  condition  at 
the  time,  suitable  and  proper  for  the  construc- 
tion of  a  wharf,  and  it  is  your  duty  to  consider 
the  lot  with  reference  to  the  uses  to  which  it 
could  have  been  reasonably  put. 

"  In  administering  the  rule  which  I  have 
given  to  you  in  this  case,  considerable  difficulty 


arises  because  of  the  peculiar  condition,  if  I 
may  so  term  it,  of  this  particular  lot,  and  the 
serious  questions  of  the  case  will  arise  just  here. 
As  you  have  learned,  the  railroad  company,  at 
or  about  the  time  of  this  construction,  put  up  a 
bulkhead  along  the  port  wardens'  line,  and  from 
that  bulkhead  extending  eastward  the  ground 
has  been  filled  in  to  a  considerable  depth  and  to 
a  considerable  extent.  Much  of  that  work,  or 
most  of  it,  it  may  be,  was  done  by  the  railroad 
company,  and  some  of  the  filling  in  was  done  by 
Mr.  Harris.  [If  the  erection  of  that  bulkhead 
was  a  necessary  part  of  the  construction  of  the 
road,  and  involved  in  it,  and  benefit  resulted  to 
the  plaintiff  here,  because  of  the  erection  of  the 
bulkhead,  then  that  is  a  fact  which  in  ascer- 
taining the  value  of  damages  you  will  take  into 
consideration,  unless  it  was  provided  by  the 
agreement  between  the  parties  to  the  contrary. 
If  the  bulkhead  was  erected  by  the  railroad  com- 
pany, at  a  different  time,  either  before  or  after- 
wards, and  it  was  not  necessary,  in  the  sense 
that  good  engineering  did  not  require  it,  to  the 
construction  of  the  railroad,  then  you  will  leave 
it  out  of  consideration.] 

"  A  somewhat  similar  question  arises  with 
reference  to  the  sewer.  As  you  have  heard,  be- 
fore the  coming  of  the  railroad  there  was  a  sewer 
extending  some  distance  into  this  lot,  about  mid- 
way I  think  the  witnesses  have  described  it, 
carrying  its  filth  across  the  whole  ground  of  the 
lot  into  the  river.  [At  the  time  of  the  construc- 
tion of  the  railroad  this  sewer  was  removed.  You 
are  to  consider  this  question  with  reference  to 
the  actual  condition  of  things  as  they  existed  at 
the  time,  and  without  reference  to  the  rights  of 
outside  parties,  including  the  city,  which  cannot 
be  determined  in  this  case.  If  that  sewer  was 
removed  by  the  railroad  as  a  necessary  part  of 
the  construction  of  the  road,  and  its  removal  re- 
sulted in  benefit  to  the  plaintiff,  then  that  is  a 
fact,  also,  which  you  will  consider  in  reaching 
your  conclusion.]  If,  on  the  contrary,  the  sewer 
was  removed  by  the  city,  or  what  is  substantially 
the  same  question,  if  it  was  removed  by  the  rail- 
road company  under  contract  with  the  city  or  as 
the  agent  of  the  city  for  the  purpose,  and  its  re- 
moval was  only  coincident  with  the  construction 
of  the  railroad,  then  you  will  leave  the  question 
of  the  sewer  out  of  your  consideration. 

"  There  is  evidence  here  as  to  an  arrangement 
or  compact  or  contract  made  between  Henry  G. 
Harris  and  the  railroad  company  with  reference 
to  the  bulkhead.  As  to  what  were  the  terms  of 
the  contract,  you  have  two  letters  in  evidence 
before  you  and  the  testimony  of  the  witnesses. 
According  to  the  testimony  of  Mr.  Harris,  the 
contract  was  as  set  forth  in  the  second  letter,  the 
letter  of  October  81, 1885,  and  that  letter,  as  the 
proposal  was  made  to  the  company  by  Mr.  Harris, 
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was  4  (^at  any  supposed  benefit  to  me  shall  not 
at  any  time  be  mentioned  or  alleged  in  mitigation 
of  any  damages  me  or  my  assigns  may  be  enti- 
tled to  by  reason  of  your  taking  your  right  of 
way  over  my  property,'  that  with  reference  to 
the  bulkhead.  If  that  was  the  agreement,  then 
it  provides  for  the  bulkhead  in  this  case,  and  you 
will  not  consider  any  advantages  arising  from 
the  bulkhead  in  mitigation  of  damages. 

«» Mr.  Ellis,  on  behalf  of  the  company,  testi- 
fied, however,  that  that  was  not  the  contract  as 
it  was  made,  and  that  the  contract  as  arranged 
between  them  was  on  the  basis  of  the  letter  of 
October  27,  1885,  and  that  that  letter  was  ac- 
cepted after  he  had  refused  it  as  proposed  by 
Mr.  Harris.  If  that  was  the  contract,  then  it 
does  not  touch  the  question  in  any  way.  I  so 
instruct  you. 

"  I  have  gone  over  the  questions  of  law  which 
arise  in  this  case.  If,  with  the  instruction  I 
have  given  you,  you  should  find  that  there  was 
no  diminution  in  value  by  the  taking  of  the  rail- 
road, your  verdict  would  be  for  the  defendant. 
If  there  was  such  diminution  in  value,  measured 
as  I  have  explained  to  you,  you  will  give  dam- 
ages for  the  plaintiff. 

"  The  experts  of  the  plaintiff,  in  their  testi- 
mony, have  estimated  the  diminution  in  value 
from  $5000  to  $6000,  and  I  believe  one  of  them 
estimated  it  as  high  as  $7000. 

"  I  shall  not  attempt  to  go  over  the  evidence 
with  you.  It  has  been  presented  to  you  in 
detail,  and  it  is  for  your  recollection  and  your 
determination,  and  not  for  mine. 

["  The  experts  presented  on  behalf  of  the 
defendant  have  said,  on  the  contrary,  that  so  far 
from  there  being  a  diminution  in  value,  that 
really  the  value  of  this  lot  has  been  increased, 
and  they  have  given  you  the  reasons  for  it ;  that 
it  was  a  water  lot,  a  swamp  lot  with  a  sewer  on 
it  and  filth  issuing  from  it,  and  that  before  that 
time  it  was  not  used,  and  that  afterwards  it  had 
a  rental  value  which  they  have  fixed  from  $600 
to  $800.  This  is  the  conflicting  testimony,  and 
it  is  entirely  and  exclusively  for  your  determin- 
ation.] Wherever,  in  charging  you,  I  have 
referred  to  questions  of  fact,  it  has  only  been 
with  a  view  of  letting  the  jury  have  my  im- 
pression of  them  ;  but  I  want  to  say  to  you  that 
they  are  not  for  my  determination,  but  entirely 
for  you,  both  as  to  your  recollection  of  the  testi- 
mony and  your  finding  of  fact  " 

Verdict  for  plaintiff,  $2500,  and  judgment 
accordingly;  whereupon  plaintiff  appealed,  as- 
signing error  as  above,  and  also  the  portions  of 
the  charge  inclosed  in  brackets. 

Francit  E.  Brewster  (M.  Hampton  Todd  with 
him),  for  appellant,  cited — 

Son.  Nav.  Co.  v.  Thoburn,  7  S.  &  E.  411. 
Ke«Mt.  Addams,  16  Id.  40. 


Irwin  p.  Trego,  22  Pa.  368. 
Miles  v.  Williamson,  24  Id.  135. 
Canal  Co.  v.  Barnes,  31  Id.  193. 
Harvey  v.  R.  R.  Co.,  47  Id.  435. 
R.  R.  Co.  v.  Braham,  79  Id.  453. 
R.  R.  Co.  v.  Decker,  62  Id.  124. 
R.  R.  Co.  v.  Robinson,  95  Id.  426. 
Sanderson  v.  Coal  Co.,  102  Id.  375. 
R.  R.  Co.  r.  Patterson,  107  Id.  461. 
Ry.  Co.  r.  McCloskey,  110  Id.  442. 
SeUler  v.  R.  R.  Co.,  112  Id.  65. 
Ry.  Co.  r.  Vanoe,  115  Id.  332. 
R.  R.  Co.  p.  Cleary,  125  Id.  442. 
R.  R.  Co.  r.  Baltfaaser,  126  Id.  10. 

Iliad.  L.  Vanderslice,  for  appellee. 

April  6,  1891.  Mitchell,  J.  It  has  been 
said  too  often  and  too  recently  to  require  repeti- 
tion that  the  true  test  of  damages  for  the  taking 
of  land  for  railroad  purposes  is  the  difference 
between  the  value  of  the  entire  lot  as  it  was  just 
before  the  taking,  and  the  value  of  what  is  left 
after  the  taking.  Both  parties  to  the  present 
controversy  admit  this  rule,  but  both  sought  at 
the  trial  to  present  evidence  in  violation  of  it. 
The  appellee  unfortunately  succeeded. 

In  estimating  the  value  of  the  lot  before  the 
taking,  its  possible  and  probable  uses  are  impor- 
tant elements,  and  may  be  shown  by  the  opinions 
of  experts.  But  the  details  of  improvements,  the 
cost,  probable  rent  afterwards,  etc.,  require 
knowledge  of  the  subject  to  insure  the  proper 
weight  to  be  given,  and  the  inferences  to  be 
drawn  from  them.  Hence  they  are  not  admissi- 
ble as  independent  facts  for  the  jury,  and  the 
appellant's  offers  in  that  regard,  as,  e.  o\,  to 
prove  the  cost  of  bulkheading  this  lot  to  make  a 
wharf  of  it,  were  properly  excluded.  But  such 
details  ought  to  enter  into  the  view  of  the  ex- 
pert in  forming  his  judgment,  and  whether  they 
have  done  so  is  a  legitimate  subject  of  cross- 
examination.  Again,  the  value  of  the  lot  at  the 
time  of  the  taking  is  the  value  as  it  was,  not  as 
it  might  have  been  with  improvements,  though 
the  availability  for  these  is,  as  already  said,  an 
element  in  its  value  as  it  is.  And  the  value  of 
the  rest  of  the  lot  after  the  taking  is  also  its 
value  as  it  then  is,  not  as  it  is  when  improved. 
And  both  values,  before  and  after  the  taking,  are 
the  general  market  values  of  the  particular  lot, 
considering  such  advantages  or  disadvantages  as 
are  special  and  peculiar  to  it,  without  reference 
to  the  general  rise  or  fall  common  to  it  with 
other  property  in  the  neighborhood  consequent 
upon  the  coming  of  the  railroad.  Without  going 
into  the  details  of  the  numerous  assignments  of 
error  on  this  branch  of  the  case,  it  is  sufficient  to 
say  that  appellant's  questions  on  cross-examina- 
tion, as  to  the  basis  of  the  opinions  of  the  appel- 
lee's experts,  should  have  been  admitted,  and 
also  that  his  objections  to  the  opinions  of  the  same 
experts  upon  the  value  of  the  property  after  the 
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taking,  that  they  were  baaed  on  the  value  as  an  I 
improved  wharf'  lot,  and  also  included  elements 
of  the  general  appreciation  of  values  in  the 
neighborhood,  should  have  been  sustained. 

The  main  question,  however,  is  upon  the  effect, 
as  to  damages,  of  the  building  of  the  bulkhead 
by  the  railroad  company  on  the  port  wardens' 
line.  As  this  was  entirely  outside  of  the  strip 
of  land  taken  for  the  right  of  way,  the  company 
were  bound  to  show  some  authority  for  putting  it 
there.  Otherwise  it  was  a  trespass  for  which 
they  were  not  only  not  entitled  to  claim  that  it 
benefited  the  property,  but  were  liable  in  dam- 
ages. The  claim  made  at  the  argument  that 
good  engineering  required  the  bulkhead  to  be 
put  where  it  is,  only  needs  the  obvious  answer 
that  if  so  the  company  should  have  condemned 
that  part  of  plaintiff's  lot,  and  paid  for  it,  in  the 
regular  way.  Their  acquisition  of  the  sixty 
feet  wide  strip  for  railroad  purposes  gave  them 
no  right  to  put  retaining  walls,  or  abutments,  or 
bulkhead,  upon  any  other  part  of  plaintiff's  lot, 
and  all  contention  to  that  effect  must  be  dis- 
missed from  the  case. 

The  only  authority  that  defendant  did  show 
was  the  agreement  of  Harris,  as  set  forth  in  the 
letter  from  Ellis  to  him,  dated  October  27,  1885. 
It  is  true  Harris  wrote  a  letter  in  answer,  in 
which  he  made  a  counter  proposition,  which  he 
says  was  accepted,  but  which  Ellis  says  was  re- 
fused. For  the  purposes  of  this  case  it  is  imma- 
terial which  is  right.  The  counter  proposition 
stipulated  in  a  certain  contingency  that  the  rail- 
road company  should  keep  the  bulkhead  in  repair 
satisfactory  to  the  port  wardens.  No  question  as 
to  which  this  would  be  relevant  appears  in  the 
present  case.  The  rest  of  Harris's  proposition  is 
no  more  than  putting  in  express  terms,  ex  major* 
cautela,  what  was  already  in  Ellis's  letter.  The 
terms  of  this  were,  that  in  consideration  of  Harris, 
as  owner,  signing  the  application  to  the  port 
wardensj.through  which  alone  the  necessary  per- 
mission to  build  the  bulkhead  on  the  wardens' 
line  could  be  had,  Ellis  agreed  that  the  bulkhead 
should  be  built  "  without  cost  or  expense  to  you 
(Harris)  either  for  labor  or  material."  Harris's 
answer  added,  that  "  any  supposed  benefit  to  me 
shall  not  be  alleged  in  mitigation  of  any  damages 
....  by  reason  of  your  taking  your  right  of 
way  over  my  property."  It  was  argued  that  the 
expression  "  cost  or  expense  either  for  labor  or 
material"  meant  only  that  Harris  should  not  be 
called  upon  to  pay  out  cash  for  the  work.  But 
this  is  too  narrow  a  construction.  It  may  be  a 
convenience  to  be  relieved  from  the  necessity  of 
present  outlay  of  money,  but  what  substantial  ad- 
vantage is  it  if  the  amount  can  be  immediately 
afterwards  deducted  from  money  which  would 
otherwise  come  to  the  owner  of  the  land?  If 


he  has  to  pay  for  the  bulkhead  in  either  way,  it 
is  cost  and  expense  to  him  which  the  company  in- 
demnified him  against.  The  situation  was  this : 
The  company  had  no  authority  to  put  the  bulk- 
head outside  of  its  own  right  of  way ;  good  en- 
gineering suggested  that  it  should  be  put  on  the 
water  Hue,  and  this  could  only  be  done  by  the 
owner's  consent ;  the  owner  did  consent  on  the 
agreement  that  it  should  be  done  without  cost  or 
expense  to  him.  The  substance  of  the  agree- 
ment is,  that  permission  was  given  to  build  the 
bulkhead  where  it  would  be  most  useful,  but 
it  was  to  be  done  without  expense,  direct  or 
indirect,  to  the  owner  of  the  land.  The  fair 
business  sense  of  the  word  is  the  legal  sense,  and 
to  hold  that  he  should  pay  for  it  by  diminution  of 
the  damages  for  taking  his  land  would  be  a  viola- 
tion of  both.  All  consideration  of  the  location  of 
the  bulkhead  at  the  wardens*  line  must  be  omitted 
in  the  estimation  of  the  damages.  The  same 
reasons  require  that  the  questions  to  the  experts 
to  direct  their  attention  to  the  effect  of  the  con- 
strut  tio  1  of  the  railroad,  including  the  necessary 
bulkhead,  within  the  right  of  way,  should  have 
been  admitted.  It  is  true  that  the  questions 
assumed  a  condition  of  circumstances  which 
never  in  fact  existed,  but  the  agreement  under 
which  the  location  of  the  bulkhead  was  changed, 
requires  that  the  case  should  be  treated  as  if 
these  circumstances  did  exist. 

The  presence  of  the  sewer,  even  though  with- 
out right,  was  a  fact  affecting  the  condition  and 
value  of  the  lot  at  the  time  of  the  taking  by  the 
railroad,  and  the  evidence  relative  thereto  was 
properly  admitted.  Whether  the  sewer  was  re- 
moved by  the  railroad  company  as  a  necessary 
incident  or  result  of  the  construction  of  the  road, 
or  by  the  city  in  cessation  of  its  trespass,  was 
also  a  question  of  fact  for  the  consideration  of  the 
jury,  if  there  was  any  evidence  to  show  that  it 
was  done  by  the  railroad  company  ;  but  the  bill 
of  exceptions  as  printed  does  not  disclose  any 
such  evidence.  The  record  in  ejectment  against 
the  city  was  a  step  in  establishing  a  trespass 
which  it  was  bound  to  discontinue,  and  had  some 
bearing  therefore  on  the  question  whether  the 
sewer  was  in  fact  removed  by  the  city.  For  that 
purpose  it  should  have  been  admitted. 

Judgment  reversed,  and  venire  de  novo » 
awarded. 

h.  0.  o. 
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Quarter  Sessions. 


Feb. '90,  3.  April  4,1891. 

Opening  of  Walnut  Street. 

A  bridge  is  a  great  public  improvement  for  which 
assessment  of  benefits  cannot  be  made  against 

properties  in  the  immediate  vicinity  as  for  open- 
ing a  street  to  be  used  as  an  approach  to  the 
bridge — Benefits  cannot  be  assessed  by  the  foot 

front  rule. 

On  December  31,  1886,  a  petition  was  filed 
for  viewers  on  the  expediency  of  opening  Walnut 
Street,  from  Thirty-Second  Street  eastward ly  to 
the  Schuylkill  River,  and  on  October  18,  1887, 
the  viewers  reported  in  favor  of  the  opening  of 
the  street.  Exceptions  were  filed  which  were  dis- 
missed, and  the  report  confirmed,  on  February 
18,  1888.  On  April  4,  1888,  the  same  viewers 
were  appointed  to  assess  the  damages  caused  by 
the  opening,  and  on  April  28,  on  exceptions  by 
the  city,  the  Court  set  aside  the  confirmation  of 
the  report  in  favor  of  the  opening,  and  referred 
the  matter  to  the  same  viewers,  with  directions 
to  proceed  according  to  law,  that  is  to  report  on 
the  expediency  of  the  opening,  and  procure  re- 
leases or  assess  the  damages  and  benefits,  if  any, 
consequent  upon  the  said  opening. 

Walnut  Street  west  of  the  river  is  plotted 
eighty  feet  wide,  and  east  of  the  river  sixty  feet 
wide.  The  grade  on  the  west  side  was  estab- 
lished in  1853  and  changed  several  times  after- 
wards, but  kept  at  about  the  natural  grade  of 
the  land  until  March  18,  1889,  when  a  new 
grade  was  established  by  raising  it  up  above  the 
natural  surface,  so  that  the  street  ran  upwards 
towards  the  river,  instead  of  downwards.  The 
object  of  this  was  to  make  an  approach  to  the 
projected  bridge  across  the  river  Schuylkill  at 
Walnut  Street,  which  was  put  under  contract, 
and  work  commenced  in  the  summer  of  1887, 
while  the  viewers  were  engaged  in  their  duties. 
On  December  9,  1889,  an  ordinance  of  the  city 
was  passed,  directing  that  the  street  be  opened  in 
three  months,  and  a  bond  to  secure  the  damages 
was  filed  on  March  19, 1890.  The  powers  of  the 
viewers  expired  by  reason  of  the  lapse  of  three 
months,  without  a  continuance  being  granted, 
and  therefore  on  February  20,  1890,  the  same 
viewers  were  reappointed  on  a  new  petition. 

They  reported  that  the  damages  suffered  by 
owners  of  property  through  and  over  which 
Walnut  Street  would  run,  amounted  to  $80,200, 
and  they  assessed  $60,206.80  of  that  amount  on 
the  owners  of  1245  properties  in  sums  of  I3.50 
up  to  $2530.   The  property  assessed  is  included 


between  Sansom  Street,  which  is  a  half  square 
north  of  Walnut  Street,  and  Spruce  Street,  which 
is  two  squares  south,  and  Forty-First  Street,  nine 
squares  west. 

Numerous  exceptions  were  filed,  alleging  that 
the  damages  awarded  were  excessive,  and  the 
assessments  of  benefits  contrary  to  law,  because 
they  were  not  confined  to  property  in  the  im- 
mediate vicinity  of  the  opened  street ;  because 
they  are  assessments  for  supposed  benefits  aris- 
ing from  the  future  construction  of  the  Walnut 
Street  Bridge,  and  the  approach  to  the  bridge  j 
and  because  there  is  no  authority  in  law  to  assess 
benefits  caused  by  change  of  grade  or  construc- 
tion of  a  bridge. 

Joseph  De  F.  Junkin,  J.  Howard  Gendell, 
Harold  Goodwin,  and  Samuel  B.  Huey  (with 
whom  were  numerous  others),  for  the  exceptants. 

The  property  owners  can  have  no  access  to 
the  street  which  is  occupied  by  the  approach  to 
the  bridge  many  feet  above. 

Borough  of  Mt.  Pleasant  v  B.  &  O.  R.  R.  Co.,  27 
Wekkly  Notes,  177. 

City  of  Allegheny  v.  West.  Perm.  R.  R.  Co.,  Id.  t8o. 
The  viewers  have  assessed  for  a  change  of 
grade,  which  is  contrary  to  law. 

Grade  of  York  Street,  11  Phila.  414. 

Grade  of  Market  Street,  42  Leg.  Int.  15. 
The  cost  of  a  great  public  work,  as  a  bridge, 
cannot  be  assessed  against  adjoining  properties. 

Hammettr.  Phila.,  65  Pa.  146. 

Wistar  v.  Phila.,  80  Id.  505. 

In  re  Saw  Mill  Run  Bridge,  85  Id.  163. 

In  re  Twenty-Fifth  Street,  20  Wkeklv  Notes,  501. 
"  Immediate  vicinity"  under  the  Act  of  April 
1,  1864,  does  not  mean  a  mileaway,  nor  can  as- 
sessments be  made  by  the  foot  front  as  was  done 
in  this  case. 

Abraham  M.  Beitler,  assistant  city  solicitor, 
contra. 

Persons  who  petition  for  the  opening  of  a 
street  should  be  required  to  pay  the  damages 
therefor.  This  is  the  law  as  to  grading  and 
paving. 

Pepper  v.  Philadelphia,  114  Pa.  109. 
Mcknight  i'.  Pittsburgh,  91  Id.  273. 
Bidwell  v.  Pittsburgh,  85  Id.  412. 
The  law  of  estoppel  applies  to  them. 

Bispham's  Equity,  {  290. 
The  Act  of  April  1,  1864,  requires  the  jury 
to  make  inquiry  as  to  the  advantages  of  opening 
a  street.    The  Act  is  mandatory  and  constitu- 
tional. 

Opening  of  Moyer  Street,  6  Phila.  81. 
McMasters  v.  Comm'th,  3  Watts,  292. 
"  Immediate  vicinity"  cannot  be  accurately 
defined. 

Extension  of  Hancock  Street,  18  Pa.  26. 
Opening  of  Berks  Street,  15  Phila.  383;  affirmed 
by  S.  C.  in  12  Weekly  Notes,  10. 

The  damages  must  include  the  land  taken  and 

the  change  of  grade. 

Puscy  v.  Allegheny,  98  Pa-  52a. 
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While  the  jury  may  not  consider  the  possibility 
that  the  city  may  hereafter  open  other  streets, 
which  will  render  the  land  more  valuable,  they 
may  consider  the  fact  that  the  property  owner 
may  lay  out  other  streets  on  his  own  land, 
thereby  increasing  his  frontage  and  the  value 
of  his  property ;  but  this  rule  has  no  force  here. 
Allegheny  v.  Black,  99  Pa.  152. 

April  18,  1891.  The  Court,  by  Aluson, 
P.  J.,  said  that  the  proceedings  to  open  the  street 
were  begun  to  make  it  available  for  the  construc- 
tion of  a  bridge  at  Walnut  Street,  which  of  itself 
is  not  a  street  on  the  city  plans.  The  construction 
of  the  bridge  is  a  great  public  improvement,  con- 
necting two  separate  portions  of  Walnut  Street. 
It  is  to  make  this  improvement  that  Walnut  Street, 
from  Thirty-second  Street  east  to  the  Schuyl- 
kill River,  is  to  be  opened  for  public  use;  and 
not  because  the  improvement  of  the  neighbor- 
hood or  the  convenience  of  the  public  by  the 
street,  disconnected  from  the  construction  of  an 
approach  to  the  proposed  bridge,  called  for  or 
prompted  the  movement  to  open  this  portion  of 
Walnut  Street  under  the  pending  application. 
For  this  purpose  benefits  could  not  be  assessed. 

The  assessment  of  benefits,  even  if  allowable, 
could  only  be  made  against  properties  in  the 
immediate  vicinity,  and  this  has  been  gTeatly 
exceeded  in  the  present  proceeding.  They  have 
been  extended  upon  several  east  and  west  streets, 
three- fourths  of  a  mile  west  of  Thirty-Second 
Street,  and  south  to  Spruce  and  north  to  Sansom 
Street.  The  rule  of  assessment  of  benefits  by  the 
foot  front,  and  not  by  the  value  of  each  separate 
property,  and  ascertainment  of  the  amount  to 
which  each  separate  property  is  benefited,  was 
an  erroneous  and  inequitable  basis  of  assessment 
for  taxation,  which  could  not  be  sustained. 

The  exceptions  to  the  awards  of  damages  are 
dismissed,  and  the  awards  confirmed ;  the  ex- 
ception to  the  assessment  of  benefits  will  be  sus- 
tained and  the  assessments  set  aside ;  counsel  to 
prepare  a  proper  decree. 

The  following  decree  was  entered  : — 
And  now,  May  4,  1891,  the  exceptions  filed 
on  behalf  of  the  city  to  the  award  of  damages 
to  the  owners  of  property,  taken  by  the  opening 
of  Walnut  Street  from  Thirty-second  Street  to 
the  river  Schuylkill,  are  set  aside  and  dismissed. 
Exceptions  to  the  assessment  of  benefits  against 
properties  fronting  on  the  streets  mentioned  in 
the  report  (including  all  such  assessments)  are 
sustained,  this  portion  of  the  report  is  set  aside, 
and  the  remaining  portion  of  it  relating  to  the 
award  of  damages  is  hereby  confirmed. 


In  re  Opening  of  Musgrove  Street. 

Highways — Road  law — Practice — Jury — Prov- 
ince of — Even  where  a  street  has  already  been 
opened  and  is  in  public  use,  a  jury  may  be  ap- 
pointed to  assess  damages. 

Rule  to  show  cause  why  a  jury  should  not  be 
appointed. 

This  was  a  petition  for  the  appointment  of  a 
jury  to  assess  damages  for  the  opening  of  a  street. 

The  petition  set  forth  that  the  petitioner,  J. 
E.  King,  was  the  owner  of  land  on  Musgrove 
Street,  which  was  laid  out  on  the  confirmed  plan 
of  the  city.  That  part  of  it  had  been  dedicated 
to  the  city,  but  not  that  owned  by  the  petitioner. 
That  in  1886  the  commissioner  of  highways  had 
taken  possession  of  that  part  of  petitioner's  land 
within  the  lines  of  the  street,  and  the  water  de- 
partment had  laid  its  water-pipes  therein.  That 
the  public  welfare  and  convenience  required  that 
the  street  be  opened,  and  the  petitioner  was  de- 
prived of  the  use  of  his  land,  and  the  remainder 
had  depreciated  in  value  from  the  grading,  but 
he  was  unable  to  bring  a  suit  for  damages  as  the 
street  had  not  been  lawfully  opened. 

The  answers  of  two  of  the  property  owners 
on  the  street  set  forth  that  the  street  had  been 
on  the  city  plan  for  over  thirty  years,  and  in 
actual  use  for  many.  That  the  land  had  been 
dedicated  by  all  the  owners  of  lots,  partly  by 
deed  and  partly  by  acquiescence.  And  further, 
that  the  street  having  been  actually  laid  out  and 
opened,  the  Court  had  no  jurisdiction  to  appoint 
a  jury  of  view  to  report  on  the  necessity  of 
opening  it,  and  the  petitioner  was  estopped  by 
his  acquiescence  in  the  laying  out  and  occupancy 
of  the  street. 

Benjamin  P.  Wilson  and  E.  Spencer  Miller, 
assistant  city  solicitor,  for  petitioner,  cited —  * 
Girard  Avenue,  44  Law  Journal,  166. 

J.  Bayard  Henry  and  Frank  P.  Prichard,  for 
the  respondents. 

A  road  jury  has  two  questions  to  determine : 
First,  where  a  road  shall  be  located;  second, 
whether  the  public  convenience  requires  its 
opening.    In  this  case  the  road  in  point  of  fact 
was  opened,  so  there  was  nothing  left  for  the 
jury  to  determine.    A  jury  is  not  appointed  to 
pass  upon  questions  of  law.    In  this  case  the 
question  is  purely  one  of  law,  and  should  be 
considered  by  the  Court. 
In  re  Milford,  4  Pa.  303. 
Jn  re  Ridge  Avenue,  99  Id  469. 
In  re  Magnolia  Avenue,  117  Id.  56. 

C.  A.  V. 

Biddle  and  Bregy,  JJ.    Rule  absolute. 

w.  w.  s. 
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Supreme  Court 


Jan.  '90,  119.  March  12,  1890. 

March  9,  1891. 

'  Unangst  v.  Goodyear's  India  Rubber 
Glove  Mfg.  Co. 

Sheriff' t  sale —  Interpleader — Fraud — Evidence 
— Function*  of  Court  and  jury —  Where  there 
is  no  evidence  of  fraud  the  Court  should  with- 
draw the  case  from  the  jury. 

In  a  feigned  issue  upon  a  sheriff's  interpleader  to 
try  the  validity  of  a  judgment  confessed  by  J.  in  favor 
of  B.,  the  plaintiff  In  the  feigned  issue,  G.  the  defend- 
ant in  the  feigned  issue,  alleging  fraud  and  collusion 
between  J.  and  B.,  called  J.  as  ft  witness  as  for  cross- 
examination.  J.  denied  the  allegation  of  fraud,  and 
6.  then  asked  him  certain  questions  as  to  his  declara- 
tions aliout  the  matter.  The  Court  excluded  this  evi- 
dence, as  well  as  similar  testimony  of  another  witness, 
V.: 

Held,  that  J.  was  not  a  party  to  the  issue,  and  was 
a  competent  witness  for  O.,  who  was  therefore  not 
entitled  to  contradict  him  or  to  examine  him  as  upon 
cross-examination. 

Held,  also,  that  the  declarations  of  J.  not  made  in 
the  presence  of  the  plaintiff  were  not  evidence  until 
the  allegation  of  fraud  was  supported  by  proof. 

Upon  these  facto  the  Court  instructed  the  Jury  to  find 
a  verdict  for  the  plaintiff : 
Held,  not  to  be  error. 

Appeal  of  Goodyear's  India  Rubber  Glove 
Manufacturing  Company,  defendant,  from  the 
judgment  of  the  Common  Pleas  of  Northampton 
County,  in  a  feigned  issue  wherein  Eugene  P. 
Unangst  was  plaintiff,  to  try  the  title  to  certain 
personal  property  which  had.  been  levied  on  by 
the  defendant  in  the  issue  as  the  property  of  J. 
R.  Uberroth. 

On  the  trial,  before  Schuyler,  P.  J.,  the  fol- 
lowing facts  appeared :  J.  R.  Uberroth,  the 
defendant  in  the  execution,  upon  which  the 
interpleader  for  the  feigned  issue  arose,  was 
engaged  in  the  boot  and  shoe  business  in  the 
borough  of  Bethlehem,  on  or  about  April  1, 
1888.  Within  about  eight  months  afterwards 
he  failed,  and  when  his  creditors  began  to  push 
him  be  confessed  a  judgment  to  his  brother-in- 
law,  Eugene  P.  Unangst,  the  plaintiff  in  the 
feigned  issue,  for  $7000.  Execution  was  issued 
upon  this  judgment,  and  all  his  stock  was  sold 
by  tbe  sheriff.  The  execution  creditor  Unangst 
bought  most  of  the  goods  levied  on,  and  con- 


tinued the  business  under  the  management  of  J. 
R.  Uberroth,  the  only  change  made  in  the  signs 
at  the  place  of  business  being,  that  the  letters 
"Mgr."  were  placed  over  Uberroth's  name  on 
the  sign  in  front  of  the  store. 

Upon  January  28,  1889,  the  Goodyear's  India 
Rubber  Glove  Manufacturing  Co.  obtained  judg- 
ment against  Uberroth  for  $826.11.  Execution 
was  issued  upon  this  judgment,  and  the  sheriff 
was  directed  to  levy  on  the  same  goods  which  he 
had  sold  to  E.  P.  Unangst,  on  the  former  execu- 
tion. When  the  levy  was  made  upon  these 
goods  which  were  found  in  the  same  place  where 
they  had  been  sold  before  by  the  sheriff,  and  in 
the  possession  of  Uberroth,  they  were  claimed  by 
Unangst  by  virtue  of  the  sheriff's  sale  to  him. 
Whereupon  the  sheriff  petitioned  for  an  inter- 
pleader, and  this  issue  was  awarded. 

The  defendant  in  the  issue  claimed  that  the 
judgment  confessed  by  Uberroth  to  Unangst  had 
been  given  to  hinder  and  delay  the  creditors  of 
Uberroth,  and  having  called  him  as  a  witness  as 
upon  cross-examination,  asked  him  the  following 
questions:  Q.  Do  you  know  Mr.  Van  Court? 
A.  Yes.  Q.  Was  he  in  your  store  on  Novem- 
ber 30th  ?  A.  I  don't  know  the  date ;  it  was 
before  1  failed.  Q.  You  made  a  certain  state- 
ment to  him  about  your  Bnancial  condition  ? 
A.  I  don't  know.  Q.  Didn't  you  say  to  him 
that  you  owed  only  $3500,  that  you  owed  Mr. 
Unangst  only  $2300,  and  that  you  had  given  no 
judgment  at  that  time  to  anybody,  and  that  your 
stock  was  worth  about  $10,000  ? 

Objected  to  as  incompetent  and  irrelevant  and 
res  inter  alios  acta.  Objection  sustained.  (Second 
assignment  of  error.) 

The  defendant  also  called  a  witness,  Howard 
Van  Court,  and  examined  him  as  follows :  Q. 
Did  you  call  upon  Mr.  Uberroth  to  collect  that 
[claim]?  A.  Yes.  Q.  When  did  you  call? 
A.  On  the  30th  of  November,  1888.  Q.  Did 
you  call  at  bis  store?  A.  Yes.  Q.  You  saw 
him?  A.  Yes.  Q.  Was  Mr.  Unangst  present ? 
A.  He  was  in  the  back  part  of  the  store, 
engaged  with  Mr.  Leport,  Q.  Did  he  hear 
your  conversation  ?  A.  I  don't  think  he  did. 
Q.  Did  Mr.  Uberroth  then  make  a  statement  to 
you  in  which  he  said  that  he  owed  only  $3500, 
and  that  he  owed  Mr.  Unangst  only  $2300,  and 
that  he  had  given  no  judgment  notes  to  any- 
body? 

Mr.  Cope:  This  question  is  offered  as  a 
declaration  of  Mr.  Uberroth,  who  is  alleged  to 
have  been  in  collusion  with  the  plaintiff  for  the 
purpose  of  defrauding  Mr.  Uberroth's  creditors. 

Objected  to  as  incompetent  and  irrelevant,  and 
res  inter  alios  acta.  Objection  sustained.  (Third 
assignment  of  error.) 

The  defendant  submitted,  inter  a/to,  the  fol- 
lowing point :  If  the  jury  believe  that  the  judg- 
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inent  of  $7000  to  plaintiff  was  confessed  for 
more  than  was  due,  with  the  corrupt  intention  of 
hindering,  delaying,  and  defrauding  the  creditors 
of  J.  R.  Uberroth,  the  verdict  should  be  for  the 
defendant.  Answer.  Not  affirmed.  (Fourth 
assignment  of  error.) 

The  plaintiff  submitted,  inter  alia,  the  follow- 
ing point :  (3)  Under  all  the  evidence  submitted 
in  the  case  the  verdict  must  be  for  the  plaintiff. 
Affirmed.    (First  assignment  of  error. ) 

Verdict  lor  plaintiff  and  judgment  thereon; 
whereupon  defendant  took  this  appeal,  assigning 
for  error  the  rejection  of  the  evidence  and  the 
answers  to  the  points,  as  above. 

The  case  was  argued  in  the  Supreme  Court,  in 
the  absence  of  McCollum  and  Mitchell,  JJ., 
on  March  12,  1890,  by  Robert  L.  Cope,  for  ap- 
pellant, and  J.  B.  Kemerer,  for  appellee.  On 
March  24,  1890,  the  judgment  was  affirmed  in  a 
per  curiam  opinion.  Subsequently  a  re-argument 
was  ordered,  which  was  had  before  a  full  bench, 
on  March  9,  1891. 

Henry  C.  Cope,  for  appellant. 
Where  the  facts  are  not  contradicted,  if  differ- 
ent minds  may  reasonably  draw  therefrom  differ- 
ent conclusions,  the  question  is  for  the  jury  as 
one  of  fact  and  not  for  the  Court  as  one  of  law. 

Clark  ».  Douglass,  62  Pa.  408. 

Howard  Express  Co.  v.  Wile,  64  Id.  201. 

Railroad  Co.  c.  Stout,  17  Wallace,  657. 

Redfidd  &  Rloe  Mfg.  Co.  r.  Dysart,  62  Pa.  62. 

Graham  r.  Smith,  25  Id.  323. 

Switchell  v.  McMurtrie,  77  Id.  383. 

Madarar.  Evernole,  62  Id.  ItiO. 
When  Uberroth  was  called  as  for  cross-exami- 
nation, the  Court  allowed  it  and  refused  to  strike 
out  his  testimony  upon  the  motion  of  the  plain- 
tiff. It  was  not  fair,  therefore,  after  such  cross- 
examination,  to  hold  the  defendants  bound  by 
his  testimony  and  not  permit  them  to  contradict 
him.  Either  all  the  testimony  should  have  been 
stricken  out  or  the  defendants  should  have  been 
permitted  to  contradict  the  witness. 

Starkte  ou  Evidence,  247. 

Cowden  v.  Reynolds,  12  S.  &  R.  281. 

Deakers  v.  Temple,  41  Pa.  234. 

Brinks  v.  Heite,  84  Id.  246. 

Lowe  p.  Dalrymple,  21  Wbkklt  Noras,  545. 

Kichline  v.  Lobaoh,  23  Id.  557. 

J.  B.  Kemerer,  for  appellee. 
The  burden  of  proof  was  upon  the  defendant 
to  show  that  the  judgment  in  question  was  collu- 
sive and  fraudulent,  and  unless  there  was  evi- 
dence from  which  the  jury  could  properly  find 
this  question  for  the  party  on  whom  the  burden 
of  proof  rests,  the  question  should  be  withdrawn 
from  the  jury. 

Hyatt  v.  Johnston,  91  Pa.  196. 

Howard  Express  Co.  e.  Wile,  64  Id.  201. 

Raby  p.  Cell.  85  Id.  80. 

Yaple  r.  Titus,  41  Id.  195. 

Mecktey's  Appeal,  102  Id.  536. 

Appeal  of  Second  Nat.  Bank,  85  Id.  528. 


Sheets  v.  Hanbest's  Executors,  81  Id.  100. 

Bear's  Estate,  60  Id.  430. 

Morton  i>.  Weaver,  99  Id.  47. 

Shoemaker  v.  Kunkle,  5  Watts,  107. 

Haalett  v.  Ford,  10  Id.  101. 

Mead  p.  Con  roe,  18  Wkmxlt  Notes,  178. 

Uberroth  was  the  defendants'  witness,  and  he 
had  no  interest  in  the  question  at  issue;  the  de- 
fendants could  not,  therefore,  claim  that  so  much 
of  his  testimony  as  told  against  the  plaintiff  was 
true  and  that  which  told  in  his  favor  was  false. 
They  avouched  his  credibility  and  are  estopped 
from  averring  the  contrary. 

Stockton  v.  Demuth,  7  Watts,  39. 

Sheets  v.  Hanbest's  Executors,  81  Pa.  100. 

Seip  v.  Storoti,  52  Id.  210. 

March  28,  1891.  Paxson,  C.  J.  This  case 
was  heard  at  the  last  term  in  the  Eastern  Dis- 
trict, and  the  judgment  affirmed.  A  re-argu- 
ment was  granted,  and  it  was  heard  again  at  the 
present  term.  We  are  not  convinced  that  our 
former  judgment  was  erroneous. 

The  case  below  was  a  feigned  issue  to  try  the 
validity  of  a  judgment  confessed  by  J.  R.  Uber- 
roth in  favor  of  Eugene  P.  Unangst,  for  $7000. 
The  allegation  of  the  appellant  was  that  the 
judgment  had  been  given  to  hinder  and  delay 
the  creditors  of  Uberroth.  Upon  the  trial  below 
the  defendant  called  the  latter  as  a  witness,  as 
upon  cross-examination,  and  he  was  asked  as  to 
a  conversation  with  a  person  named  Van  Court. 
The  Court  excluded  the  evidence,  and  this 
forms  the  subject  of  the  second  assignment 
of  error. 

The  questions  were  objected  to  as  incompe- 
tent, irrelevant,  and  ret  inter  alios  acta.  We 
think  the  objection  well  taken.  Granted,  for  the 
sake  of  the  argument,  that  Uberroth  was  a 
knave,  and  that  his  purpose  was  to  cheat  his 
creditors,  his  declarations  would  not  be  evidence 
to  defeat  the  judgment  he  had  given  to  Un- 
angst, without  previous  proof  that  the  latter  was 
a  party  to  the  fraud.  There  was  no  such  proof 
in  the  case.  * 

Nor  was  the  defendant  entitled  to  examine 
Uberroth  as  upon  cross-examination.  He  was 
not  a  party  to  the  issue,  and  was  a  competent 
witness.  Moreover,  he  was  testifying  against 
his  interest  in  a  legal  sense. 

We  do  not  think  the  Court  erred  in  excluding 
the  testimony  referred  to  in  the  third  assign- 
ment. It  rests  upon  the  same  principle  as  the 
testimony  of  Uberroth,  above  referred  to.  It 
consisted  entirely  of  his  declarations,  not  made 
in  the  presence  of  the  plaintiff.  From  the  bill 
of  exceptions  we  learn  :  44  This  question  is  offered 
as  a  declaration  of  Mr.  Uberroth,  who  is  alleged 
to  have  been  in  collusion  with  the  plaintiff  for 
the  purpose  of  defrauding  Mr.  Uherroth's  cred- 
itors."   Unfortunately  for  the  offer,  it  was  a 
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mere  allegation,  wholly  unsupported  by  proof, 
that  the  plaintiff  was  in  collusion  with  Uberroth 
for  the  purpose  of  cheating  the  creditors  of  the 
latter. 

The  first  assignment  alleges  that  the  Court 
erred  in  affirming  the  plaintiff's  third  point.  The 
fourth  assignment,  that  the  Court  erred  in  not 
affirming  the  defendant's  point.  The  effect  of 
both  rulings  was  the  same :  to  withdraw  the  case 
from  the  jury  in  favor  of  the  plaintiff. 

In  this  the  Court  was  clearly  right.  There 
was  not  a  scintilla  of  evidence  to  show  any  fraud 
on  the  part  of  the  plaintiff.  The  defendant 
obtained  this  issue  for  the  purpose  of  showing 
that  the  judgment  was  fraudulent.  The  plaintiff 
has  a  right  to  rest  upon  his  judgment  until  the 
fraud  was  shown  ;  a  fraud  to  which  he  was  a 
party.  He  did  not  rest  upon  it,  however.  He 
proceeded  to  show  the  consideration.  He  testi- 
fied that  the  whole  amount  was  for  borrowed 
money,  or  indorsements  for  which  he  was  liable. 
The  defendant  then  called  Uberroth,  and  he  sus- 
tained the  plaintiff's  testimony.  This  is  all  the 
evidence  there  was  of  any  importance.  The  de- 
fendant's case  has  failed ;  there  was  nothing  to 
impeach  the  judgment,  and  the  learned  Judge 
could  not  have  done  otherwise  than  give  a  bind- 
ing instruction  in  favor  of  the  plaintiff.  The 
judgment  heretofore  entered  must  stand. 

Judgment  affirmed.  8.  H.  t. 

[See  next  caae.] 


Jan.  '91,  52. 


April  14,  1891. 


Tisch  v.  Utz. 

Sheriff* $  interpleader — Title   to  property  ac- 
quired at  therif't  tale— Validity  of—Evi- 


In  a  sheriff's  interpleader  the  sole  question  before 
the  Court  and  jury  is  the  validity  of  the  judgment 
upon  which  the  execution  issued.  Such  a  judgment 
can  only  be  attacked  for  actual  fraud,  and  where  there 
is  no  evidence  of  fraud,  the  title  of  the  purchaser  at 
sheriff's  sale  is  unassailable. 

Transactions  occurring  prior  to  the  sheriff's  sale, 
even  where  raising  a  presumption  of  constructive 
fraud,  are  immaterial  and  inadmissible  in  evidence, 
after  the  title  of  the  purchaser  has  been  perfected  by 
a  judicial  sale. 

A  defendant  in  a  judgment  cannot  destroy  it  by  his 
mere  declarations.  Such  declarations  are  inadmis- 
sible for  the  purpose  of  showing  that  the  judgment  is 
fraudulent. 

Unangst  r.  Ooodyear's  India  Rubber  Co.  (preceding 

At  the  trial  upon  a  sheriff's  interpleader  evidence 
was  admitted  that  the  plaintiff  in  the  interpleader 
prior  to  his  purchase  of  the  property  at  sheriff's  sale 


1  had  taken  a  bill  of  sale  thereof  from  the  defendant  in 
the  execution,  and  the  Court  in  charging  the  jury 
commented  upon  this  fact : 

Held,  to  be  error,  because  the  evidence  was  irrele- 
vant. 

Appeal  of  Louis  Tisch,  executor  of  the  last 
will  and  testament  of  George  Schrank,  deceased, 
plaintiff,  from  the  judgment  of  the  Common  Pleas 
of  Luzerne  County,  in  a  feigned  issue  upon  a 
sheriff's  interpleader,  wherein  George  Schrank 
was  plaintiff,  and  John  Utz,  George  Brown,  and 
George  Shoemaker  were  defendants,  to  try  the 
title  to  certain  personal  property  levied  upon  by 
the  sheriff  as  the  property  of  Fritz  Raisch  in 
executions  issued  by  the  said  John  Ulz,  George 
Brown,  and  George  Shoemaker.  Before  trial 
the  death  of  George  Schrank,  the  plaintiff,  was 
suggested,  and  Louis  Tisch,  his  executor,  was 
substituted  as  plaintiff. 

On  the  trial,  before  Woodward,  J.,  the  fol- 
lowing facts  appeared  :  George  Schrank  held  in 
his  lifetime  certain  judgment  notes  given  him  by 
Fritz  Raisch,  which  he  duly  entered  up  prior  to 
August,  1886.  On  August  20,  1886,  John  Utz, 
George  Brown,  and  George  Shoemaker,  who 
alleged  they  were  creditors  of  Raise li,  caused 
attachments  to  issue,  under  the  provisions  of  the 
Act  of  July  12,  1842,  by  virtue  of  which  they 
attached  all  the  personal  property  of  Raised, 
consisting  of  household  goods,  butchers'  imple- 
ments, horse,  wagon,  etc.  Subsequent  to  these 
attachments  the  plaintiff,  George  Schrank, 
caused  writs  of  6.  fa.  to  be  issued  on  the  judg- 
ments in  his  favor  against  Raisch,  under  which 
the  sheriff  levied  on  all  the  property  of  Raisch 
covered  by  the  attachments,  and  on  November 
20,  1886,  sold  the  same  to  Schrank  for  the 
sum  of  $885.75.  The  attaching  creditors  were 
present  at  the  sale,  and  also  their  attorney,  and 
gave  notice  to  all  bidders  through  the  sheriff  at 
the  sale  that  the  property  purchased  would  be 
sold  subject  to  their  attachments,  which  notice 
the  sheriff  attached  to  his  writs,  the  writs  being 
made  returnable  to  the  third  Monday  of  Novem- 
ber term.  And  no  order  being  served  upon  the 
sheriff  by  the  attaching  creditors  or  their  attor- 
ney for  the  payment  of  proceeds  of  sale  into 
court  to  be  distributed  by  an  Auditor  as  the  Court 
should  direct,  the  sheriff,  after  the  return  day, 
applied  the  proceeds  of  sale,  less  sheriff's  costs, 
towards  payment  of  the  writs  and  so  returned 
them,  giving  the  purchaser  at  the  sale  possession 
of  the  property,  who  left  the  defendant,  Raiscb,  in 
charge  of  the  same  to  conduct  the  business  for 
him.  Judgments  were  subsequently  obtained  by 
the  attaching  creditors,  who  caused  executions 
to  issue,  and  directed  the  sheriff  to  levy  on  the 
same  property  he  had  previously  sold  to  Schrank, 
whereupon  Schrank  notified  the  sheriff  that  the 
property  levied  on  by  him  as  the  property  of 
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Raisch  was  his,  Schrank's,  property.  The  sheriff 
then  applied  to  the  Court  by  petition  praying  for 
a  feigned  issue  under  the  Sheriff's  Interpleader 
Act,  which  was  subsequently  granted,  and  an 
order  made,  in  pursuance  of  which  an  issue  was 
framed. 

On  the  trial  of  the  cause  the  plaintiff's  title  to 
the  property  in  question  was  shown  to  be  by 
virtue  of  the  sheriff's  sale,  at  which  the  attaching 
creditors  and  their  attorney  were  present. 

The  defendants  claimed,  first,  that  the  pur- 
chaser at  the  sheriff's  sale  purchased  subject  to 
their  attachments ;  and  second,  that  the  judg- 
ments on  which  the  sale  was  made  were  fraudu- 
lent, and  that  the  purchaser  took  no  title  to  the 
property  purchased. 

It  appeared  that  prior  to  the  time  Schrank 
issued  bis  execution  he  had  taken  a  bill  of  sale 
from  Raisch  for  the  property  levied  on,  and 
allowed  him  to  remain  in  possession;  and  when 
it  was  seized  in  the  attachment  suits,  Schrank 
brought  trespass  against  the  attaching  creditors, 
and  the  officer  who  served  the  attachments,  and 
also  sued  out  a  writ  of  replevin.  These  circum- 
stances the  defendants  in  the  interpleader  claimed 
were  evidence  of  fraud  in  regard  to  the  transac- 
tion between  Schrank  and  Raisch. 

The  defendants  offered  in  evidence  the  testi- 
mony of  several  persons  taken  before  a  referee 
in  the  attachment  proceedings  against  Raisch, 
among  which  was  the  testimony  of  Schrank, 
which  was  offered  for  the  purpose  of  contradict- 
ing him  in  the  present  case.  Objected  to.  Ob- 
jection overruled.    ( First  assignment  of  error.) 

The  defendants  offered  in  evidence  the  bill  of 
sale  from  Raisch  to  Schrank  above  referred  to. 
Objected  to.  Objection  overruled.  (Second 
assignment  of  error.) 

The  plaintiff  offered  to  prove  by  a  witness, 
Valentine  Wich  :  "  That  Fritz  Raisch  told  him, 
the  witness,  who  was  a  disinterested  party,  of  the 
money  that  Raisch  had  received  from  George 
Schrank,  now  deceased ;  and  also  that  George 
Schrank  told  him  as  to  the  amount  of  money 
that  he  had  given  to  Raisch,  and  that  Schrank 
ahto  asked  witness's  opinion  how  to  secure  him- 
self, as  Raisch  wanted  more  money  ;  that  he  had 
now  given  him  six  or  seven  hundred  dollars,  and 
wanted  to  be  secured  in  what  money  he  had 
given  ;  that  this  conversation  took  place  in  the 
month  of  March  or  April,  1886:  to  rebut  any 
presumption  from  which  fraud  might  be  inferred." 
Objected  to  (1)  as  not  rebuttal ;  (2)  as  imma- 
terial ;  (3)  as  incompetent,  and  not  being  in  the 
presence  of  either  of  the  defendants.  Objection 
sustained.    (Fifth  assignment  of  error.) 

The  Court  charged,  infer  alia,  as  follows  : — 

«*  The  defendants  allege  fraud,  and  to  establish 
it  they  call  your  attention  to  several  different 
facts  and  circumstances.  1st.  To  what  is  called 
tbe  bill  of  sale  which  purports  to  have  transferred 


the  title  of  this  personal  property  from  Frederick 
Raisch  to  George  Schrank  on  the  2d  of  July, 
1886  ;  that  paper  has  been  read  in  your  hearing  ; 
it  is  supposed  to  be  a  bill  of  sale ;  as  such  its 
effect  would  be  to  transfer  the  title  to  this  per- 
sonal property  from  tbe  vendor  to  the  vendee. 
Your  attention  is  also  called  to  the  fact  that  not- 
withstanding this  bill  of  sale,  Raisch  never  sur- 
rendered possession  of  the  property,  but  remained 
apparently  its  owner;  that  as  such  he  went  on 
with  the  business  of  butchering  at  the  old  stand  ; 
that  he  contracted  debts  for  cattle  in  the  line  of 
his  business,  and  sold  to  customers  in  the  ordinary 
way  ;  that  there  was  no  change  of  the  sign  over 
the  door  of  his  shop,  as  I  understand  it,  or  of  the 
name  and  advertisement  painted  on  the  wagon 
with  which  the  meat  was  peddled  on  the  streets 
of  the  town."    (Third  assignment  of  error.) 

"  Furthermore,  your  attention  is  called  to  the 
fact  of  certain  declarations  made  by  Raisch  to 
various  parties  who  were  called  here  as  witnesses, 
or  whose  testimony  we  have  from  the  record  : 
that  he  was  solvent  and  out  of  debt,  excepting  a 
very  inconsiderable  amount,  at  or  about  the  time 
when  he  conveyed  his  personal  property  to 
Schrank  for  a  presumed  debt  under  a  bill  of 
sale."    (Fourth  assignment  of  error.) 

Verdict  for  defendants  and  judgment  thereon. 
Whereupon  the  plaintiff  appealed,  assigning  for 
error  the  admission  and  rejection  of  the  evidence 
given  above,  and  the  portions  of  the  charge  of 
the  Court  as  above. 

Michael  Cannon  and  Gustav  flahn,  for  ap- 
pellant. 

The  sale  by  the  sheriff  was  regular  and  fair  in 
all  respects,  and  vested  in  the  plaintiff  in  the 
interpleader  a  good  and  valid  title  to  the  property 
in  suit. 

Thompson  v.  O'Hanlon,  6  Watts,  492. 
Freeman  v.  Caldwell,  10  Id.  9. 
Piper  v.  Martin,  8  Pa.  211. 

That  the  property  when  purchased  was  left  in 
the  hands  of  Raisch,  was  not  a  badge  of  fraud 
nor  evidence  of  it, 

Maynes  t».  Atwater,  6  Wrrkiv  Notes,  535. 

BiBbing  v.  The  Bank,  93  Pa.  79. 

Miller  it.  Irvine,  94  Pa.  405. 

Spering  r.  Laughltn,  18  Wbbklt  Notes,  263. 

Mead  v.  Conroe,  Id.  178. 

The  proper  course  for  the  attaching  creditors 
to  pursue  was  to  ask  the  Court  for  an  order  on 
the  sheriff  to  pay  the  proceeds  of  sale  into  court. 

Myers  c.  Harvey,  2  P.  &  W.  478. 

Zeigler  v.  Pierce,  23  Weekly  Notes,  27. 

The  single  issue  in  this  case  was  as  to  the 
ownership  of  the  goods  at  the  time  the  levy  was 
made  by  the  appellees.  This  was  shown  to  be 
in  the  appellant  by  virtue  of  a  sheriff's  sale,  reg- 
ularly made  in  good  faith ;  and  so  the  Court 
should  have  stated  to  the  jury. 
Whitney  v.  Moore,  77  Pa.  479. 

Edmund  G.  ButUr,  for  appellees. 
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May  4,  1891.  Paxson,  C.  J.  This  was  a 
feigned  issue  under  the  Sheriffs  Interpleader 
Act.  The  appellant  claimed  title  under  a  sher- 
iff's sale.  It  appears  that  the  appellant's  testator, 
George  Schrank,  held  a  judgment  against  one 
Fritz  Raisch,  upon  which  he  issued  an  execu- 
tion, levied  upon  the  personal  property  of  Raisch, 
and  at  the  sale  thereof  became  the  purchaser. 
This  gave  him  a  good  title  to  the  property  in  the 
absence  of  fraud. 

It  is  proper  to  mention  that  some  time  before 
Schrank  issued  his  execution  he  had  taken  a  bill 
of  sale  from  Raisch  for  the  same  property  levied 
upon,  and  allowed  the  latter  to  remain  in  posses- 
sion. Afterwards  certain  creditors  of  Raisch 
issued  attachments  against  him  upon  which  the 
property  was  seized.  Schrank,  claiming  it  under 
his  bill  of  sale,  brought  trespass  against  the  plain- 
tiffs in  the  attachments  and  the  officer  who  served 
them,  and  also  sued  out  a  writ  of  replevin. 
Finally,  he  issued  bis  fi.  fa.  as  before  stated, 
levied  on  the  property  subject  to  the  writs  of  at- 
tachment, and  became  the  purchaser  at  the  sher- 
iff's sale.  The  effect  of  this  sale  was  to  free  the 
property  from  the  lien  of  the  attachments ;  the 
purchaser  took  a  good  title,  and  the  lien  of  the 
attachments  was  transferred  from  the  property  to 
the  fund. 

These  facts  are  mentioned,  not  as  having  any 
special  importance  in  the  case,  but  for  the  reason 
that  they  appear  to  have  led  to  some  confusion 
upon  the  trial  in  the  Court  below.  The  most 
that  can  be  made  of  the  bill  of  sale,  the  suit  for 
trespass,  and  the  replevin,  is  that  the  whole  was 
a  clumsy  device  of  an  ignorant  man  to  secure 
himself  against  loss,  assuming  him  to  have  been 
a  bona  fide  creditor  of  Raisch. 

Subsequently  the  attaching  creditors  obtained 
judgments  and  proceeded  to  levy  upon  the  same 
property  which  the  sheriff  had  previously  sold  to 
Schrank.  This  feigned  issue  was  then  framed  to 
try  the  question  of  the  ownership  of  the  said 
property. 

As  before  observed,  the  sheriff's  sale  gave 
Schrank  a  good  title  in  the  absence  of  fraud.  If 
the  judgment  upon  which  his  execution  issued 
was  bona  fide,  and  for  an  honest  debt,  his  title 
was  good  against  the  world.  It  follows  that  the 
only  question  properly  before  the  Court  below 
was  the  validity  of  that  judgment. 

The  first  assignment  alleges  that  the  Court 
erred  in  admitting  the  testimony  of  a  number  of 
witnesses,  taken  in  another  suit  to  which  Schrank 
was  not  a  party,  to  be  read  in  evidence.  Among 
those  witnesses  was  Schrank  himself,  and  his 
testimony  was  offered  for  the  purpose  of  contra- 
diction. So  far  as  it  tended  to  contradict  his 
evidence  given  in  the  present  proceeding,  it  was 
competent.  The  mere  declarations  of  a  party  to 
a  suit  made  out  of  Court  may  be  used  to  con- 


tradict his  testimony  in  Court  provided  the 
proper  ground  be  laid  for  their  introduction.  I 
am  somewhat  at  a  loss  to  know  whether  the  tes- 
timony of  John  Utz,  and  the  other  witnesses  re- 
ferred to  in  this  assignment,  was  admitted  and 
read  to  the  jury.  The  paper-book  is  not  clear 
upon  this  point.  If  admitted,  it  was  error,  for 
the  reason  that  it  was  taken  in  another  proceed- 
ing to  which  the  appellant  was  not  a  party  and 
where  the  issue  was  entirely  different ;  more- 
over, much  of  the  testimony  was  irrelevant,  even 
if  otherwise  admissible.  As  the  case  must  be 
reversed  upon  other  grounds  these  suggestions 
are  made  for  the  guidance  of  the  Court  below 
upon  another  trial. 

We  think  it  was  error  to  admit  the  bill  of  pale 
referred  to  in  the  second  assignment.  It  had  no 
bearing  upon  the  validity  of  the  judgment.  We 
are  dealing  with  an  allegation  of  actual  fraud, 
and  a  bill  of  sale  is  only  evidence  of  a  construc- 
tive fraud  when  not  accompanied  with  the  pos- 
session of  the  property.  It  is  good  between  the 
parties,  yet  when  taken  in  the  most  perfect  good 
faith,  and  based  upon  the  fullest  consideration, 
the  law  declares  it  a  fraud  against  creditors  when 
there  is  no  corresponding  change  of  possession. 
It  is,  however,  a  constructive  fraud  only,  and  is 
not  of  itself  evidence  of  actual  fraud. 

Assuming  that  the  bill  of  sale  was  a  badge 
of  actual  fraud,  the  learned  Judge  fell  into  error 
in  that  portion  of  his  charge  embraced  in  the 
third  assignment.    It  is  as  follows  : — 

"  The  defendants  allege  fraud,  and  to  establish 
it  they  call  your  attention  to  several  different 
facts  and  circumstances.  (1)  To  what  is  called 
the  bill  of  sale  which  purports  to  have  transferred 
the  title  of  this  personal  property  from  Frederick 
Raisch  to  George  Schrank  on  the  second  of  July, 
1886 ;  that  paper  has  been  read  in  your  hearing  ; 
it  is  supposed  to  be  a  bill  of  sale ;  as  such  its 
effect  would  be  to  transfer  the  title  to  this  per- 
sonal property  from  the  vendor  to  the  vendee. 
Your  attention  is  also  called  to  the  fact  that  not- 
withstanding this  bill  of  sale,  Raisch  never  sur- 
rendered possession  of  the  property  but  remained 
apparently  its  owner;  that  as  such  he  went  on 
with  the  business  of  butchering  at  the  old  stand  ; 
that  he  contracted  debts  for  cattle  in  the  line  of 
his  business  and  sold  to  customers  in  the  ordinary 
way;  that  there  was  no  change  of  the  sign  over 
the  door  of  bis  shop,  as  I  understand  it,  or  of  the 
name  and  advertisement  painted  on  the  wagon 
with  which  the  meat  was  peddled  on  the  streets 
of  the  town." 

All  this  was  irrelevant  to  the  issue  before  the 
Court,  and  the  evidence  of  which  it  was  predi- 
cated had  no  proper  place  in  the  cause.  It  re- 
lated to  matters  which  occurred  prior  to  the 
sheriff's  sale,  which  sale,  as  before  observed, 
passed  a  good  title  to  Schrank  in  the  absence  of 
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fraud.  And  that  fraud,  if  it  exists,  must  be 
found  in  the  judgment,  not  in  the  clumsy  and 
abortive  attempt  to  hold  the  property  by  virtue 
of  a  bill  of  sale.  Had  Sen  rank  claimed  title  by 
virtue  of  this  bill  of  sale,  it  would  have  been  a 
case  of  constructive  fraud,  and  the  charge  of  the 
learned  Judge  would  have  been  correct.  But 
his  title  had  been  perfected  by  a  judicial  sale, 
and  the  case  has  resolved  itself  into  a  question  of 
actual  fraud. 

We  cannot  say  that  this  ruling  did  the  plaintiff 
no  harm.  On  the  contrary  it  was  vital,  and  took 
the  heart  out  of  his  case.  Indeed,  but  for  this, 
1  do  not  see  how  the  jury  could  have  found  for 
the  defendants,  as  the  integrity  of  the  judgment 
was  not  assailed  by  a  single  witness,  so  far  as  I 
have  observed,  and  I  have  read  the  testimony 
with  some  care.  The  testimony  of  both  Schrunk 
and  Raisch,  the  parties  to  the  judgment,  fully  sus- 
tains its  consideration.  The  most  that  can  be 
urged  against  it  are  some  trifling  contradictions 
in  their  testimony.  Neither  witness  was  im- 
peached, or  seriously  contradicted. 

We  think  it  was  error  to  call  the  attention  of 
the  jury  to  certain  declarations  of  Raisch  made 
to  various  parties  as  to  his  financial  condition. 
That  a  defendant  in  a  judgment  cannot  destroy 
it  by  his  mere  declarations  is  settled  law.  The 
latest  case  upon  this  subject  is  Unangst  v.  Good- 
year's  ludia  Rubber  Company,  decided  at  the  pre- 
sent term  and  not  yet  reported.  [Preceding 
case.]  The  holder  of  a  judgment  would  have  a 
very  precarious  security  if  his  debtor  could  de- 
stroy it  by  his  mere  loose  declarations.  Aside 
from  this,  Raisch  was  not  a  party  to  this  proceed- 
ing, and  was  a  competent  witness.  His  declara- 
tions were  not  competent. 

The  plaintiff  has  no  reason  to  complain  of  the 
rejection  of  the  testimony  of  Valentine  Wich. 
(See  fifth  assignment.)  He  was  offered  to  prove 
the  declarations  of  the  plaintiff  himself,  and  of 
Raisch.  If  such  testimony  were  competent,  the 
parties  to  a  suit  could  manufacture  evidence  with- 
out limit.    This  does  not  require  discussion. 

The  judgment  is  reversed,  and  a  venire  facias 
de  novo  awarded.  8.  H.  T. 


July  '90,  177.  January  23, 1891. 

Kohl  v.  Sullivan,  Harker  &  Co. 

Jet  of  June  16,  1836 — Distribution  of  proceeds 
of  sheriff's  sale— Feigned  issue—  Whtn  albw- 
able. 

A  fl.  fa.  upon  a  Judgment  obtained  subsequently  to 
a  sale  by  the  sheriff  upon  a  prior  execution,  binds  the 
fund  in  the  Mheriff'a  hands  left  aaer  satisfying  the 
prior  execution. 


An  execution  issued  against  a  defendant,  T.,  upon  a 
judgment  confessed  in  favor  of  one,  8.  The  sheriff 
returned  that  he  bad  levied  upon  and  sold  the  goods. 
K.  then  filed  his  petition  for  a  feigned  issue,  alleging 
that  he  had  a  judgment  against  T.,  obtained  subse- 
quently to  the  above  sale  by  the  sheriff,  and  that  the 
judgment  confessed  by  T.  in  favor  of  8.  was  in  pur- 
suance of  an  agreement  to  hinder  and  delay  creditors. 
The  Court  ordered  the  fund  to  be  paid  into  Court,  and 
granted  the  feigned  issue  which  was  found  by  the 
jury  for  the  plaintiff,  K.  Whereupon  the  Court  di- 
rected that  the  fund  be  paid  to  K. : 

Held,  not  to  be  error. 

8.  claimed  that  a  part  of  the  fund  in  the  sheriff  'a 
hauds  was  produced  by  his  advances  in  payiug  prior 
liens,  and  asked  the  Court  to  award  to  him,  out  of  the 
fund,  so  much  as  would  be  necessary  to  repay  him. 
This  the  Court  refused  to  do  : 

Held,  not  to  be  error. 

Appeal  of  John  C.  Sullivan,  W.  S.  Harker,  and 
Harry  G.  Hettrick,  trading  as  Sullivan,  Harker 
&  Co.,  defendants,  from  the  judgment  of  the  Com- 
mon Pleas  No.  3,  of  Philadelphia  County,  in  a 
feigned  issue,  wherein  E.  W.  Kohl,  trustee,  was 
plaintiff,  to  try  the  validity  of  a  certain  judgment 
confessed  to  the  defendants  by  Charles  F.  Tinker. 

On  the  trial  the  following  facts  appeared : 
Charles  F.  Tinker,  being  indebted  to  Sullivan, 
Harker  &  Co.,  executed  on  February  23,  1888, 
a  single  bill  with  warrant  of  attorney  to  confess 
judgment  for  $524.72,  on  which  judgment  was 
entered  and  execution  issued  the  following  day. 
The  sheriff  returned  that  he  had  levied,  subject 
to  a  prior  levy,  in  the  case  of  Edmund  Wright 
against  the  same  defendant,  and  sold  the  goods 
for  $500  on  March  5,  1888.  On  April  5,  1888, 
a  petition  of  E.  W.  Kohl  was  filed,  alleging  him- 
self to  be  trustee  for  various  creditors  of  Tinker 
and  that  be  obtained  judgment  in  Common  Pleas 
No.  4,  on  March  17,  1888  (twelve  days  after  the 
sheriff's  sale)  ;  that  the  judgment  was  confessed 
to  the  appellants  in  pursuance  of  an  agreement 
to  hinder  and  delay  creditors,  the  alleged  agree- 
ment, as  set  forth  in  the  petition,  being  that  the 
note  was  given  by  the  defendant  to  Sullivan, 
Harker  &  Co. : — 

"  At  the  earnest  solicitation  of  one  of  them,  namely, 
John  C.  Sullivau,  and  upon  representations  made  at 
and  before  the  signing  thereof  by  him,  and  in  further- 
ance of  an  agreement  between  them,  as  follows :  That 
a  certain  judgment  (C.  P.  No.  3,  December  Term,  1887, 
No.  1033)  obtained  against  the  said  Tinker  by  Wright 
Bros.  &  Co.  for  $31.20,  on  which  there  was  a  balance 
still  due  of  $11.20,  having  come  to  the  notice  of  the 
other  creditor*  of  the  said  Tinker,  they  would  at  once 
press  him  for  payment,  and  would  probably  recover 
judgment  against  him  and  sell  him  out  at  sheriff's 
Bale,  unless  some  plan  should  be  adopted  to  prevent 
them  ;  that  if  he  would  give  the  said  Sullivan,  Harker 
k  Co.  the  note  mentioned,  they  would  hold  it  as  col- 
lateral security,  enter  up  judgment  on  it,  and  use  it 
to  '  pull  him  through'  his  financial  difficulties  ;  that 
tbey  would  not  issue  execution  on  said  judgment,  but 
would  hold  it  against  him  so  that  should  other  credi- 
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tors  threaten  suit,  be  could  convince  them  that  it 
would  be  useless  for  them  to  sue  or  press  him  for 
payment  aa  the  said  Sullivan,  Harker  &  Co.  already 
had  judgment  and  could  at  any  time  sell  him  out ; 
a'Tter  giving  said  note  to  the  plaintiffs  he  could  refer 
such  creditors  to  tbe  said  John  C.  Sullivan,  and  he 
would  *  satisfy'  them ;  and  that  the  plaintiffs  would 
not  oblige  the  said  Tiuker  to  discharge  his  indebted- 
ness to  them  at  once ;  your  petitioner  further  avers 
that  the  said  note  on  which  judgment  has  been  entered 
as  aforesaid  was  given  and  received  by  the  parties 
thereto,  not  bomjide,  but  in  pursuance  of  the  agree- 
ment aforesaid,  and  with  the  purpose  and  intent  on 
both  sides  to  hinder,  delay,  and  defraud  the  other 
creditors,  among  whom  are  this  petitioner  and  his 
cestui*  qw  tnut." 

The  Court  thereupon  ordered  the  sheriff  to  pay 
the  money  into  Court,  and  directed  a  feigned 
issue  to  try — 

(1)  Whether  or  not  the  above  judgment  was 
confessed  by  the  said  Charles  F.  Tinker  to  the 
said  Sullivan,  Harker  &■  Co.,  under  and  in  pur. 
suance  of  an  agreement  between  the  said  Sulli- 
van, Harker  &  Co.  and  the  said  Charles  F. 
Tinker,  that  the  said  Sullivan,  Harker  &  Co. 
should  not  issue  execution  upon  the  said  judg- 
ment, but  should  hold  the  said  confessed  judg- 
ment, and  the  said  Charles  F.  Tinker  should 
inform  bis  other  creditors  that  the  said  Sullivan, 
Harker  &  Co.  held  the  said  confessed  judgment 
and  would  issue  execution  thereon  if  his  other 
creditors  pressed  him  for  payment. 

(2)  Whether  or  not  the  said  confessed  judg- 
ment was  given  by  the  said  Charles  F.  Tinker 
to  the  said  Sullivan,  Harker  &  Co.  for  the  pur- 
pose of  hindering  and  delaying  the  creditors  of 
the  said  Charles  F.  Tinker. 

Both  issues  were  found  for  the  plaintiff.  A 
.  new  trial  having  been  refused,  the  Court  directed, 
on  April  19, 1890,  that  the  fund  be  paid  him  ;  and 
it  was  paid  accordingly. 

The  defendants,  Sullivan,  Harker  6s  Co.,  on 
May  1st,  obtained  a  rule  to  revoke  the  order 
directing  the  fund  to  be  paid  Kohl,  alleging  that 
the  same  had  been  im providently  made,  because 
the  execution  on  Kohl's  judgment  never  whs  a 
lien  on  the  goods  which  produced  this  fund,  and 
that  there  had  never  been  any  proof  that  Kohl 
or  his  cestuie  que  trustent  were  in  anywise  enti- 
tled to  the  same  ;  that  the  defendants  bad  assisted 
in  producing  the  fund  by  paying  certain  prior 
liens,  and  that  by  reason  of  the  action  of  the 
Court  they  had  been  deprived  of  an  opportunity 
of  showing  their  own  superior  title  to  the  fund, 
notwithstanding  the  verdict,  or  in  any  case  of 
obtaining  reimbursement  for  their'  expenditure 
in  producing  the  fund.   This  rule  was  discharged. 

Whereupon  tbe  defendants  took  this  appeal, 
assigning  for  error  the  action  of  the  Court  (1 
and  2)  in  granting  the  feigned  issue,  (3  and  4)  in 
directing  tbe  distribution  of  the  fund  in  Court  to 
the  plaintiff,  and  (5)  in  not  directing  that  so 


much  of  the  fund  as  had  been  produced  by  the 
appellants'  advances  in  paying  prior  liens  should 
be  repaid  to  them  out  of  the  fund,  and  in  dis- 
charging appellants'  rule  to  restore  the  fund  to 
the  custody  of  the  Court. 

Allen  H.  Gangewer  and  Robert  H.  Neihon,  for 
appellants. 

The  appellee's  judgment  not  having  been  ob- 
tained until  after  the  sale  by  the  sheriff,  he  had 
no  lien  upon  the  fund,  and  not  being  interested 
was  not  entitled  to  an  issue. 

Act  of  June  16,  1836,  §  30. 

Trickett  on  Liens,  §  267. 

Stinsou  r.  McKwen,  1  Tr.  &  H.  Pr.  672. 

Weis  v.  Weis,  3  Wkbklt  Notes,  76. 

Weiss's  Appeal,  5  Id.  423. 

Smith  t».  Reiff,  20  Pa.  364. 

Bachdell's  Appeal,  56  Id.  386. 

Rawley's  Appeal,  40  Id.  73. 

Walton  p.  West,  4  Wharton,  221. 
The  facts  set  up  in  the  petition  do  not  amount 
to  fraud. 

Walker  v.  Bank,  98  Pa.  574. 

1  Tr.  &  H.  Pr.  808. 

The  fund  should  not  have  been  distributed 
without  a  reference  to  an  Auditor,  to  ascertain 
who  were  entitled  to  it.  The  whole  subject  of 
distribution  is  not  comprised  in  the  feigned 
issue. 

Shertzer  v.  Herr,  19  Pa.  34. 

Christopher  t>.  Selden,  28  Id.  155. 

Garrison's  Appeal,  38  Id.  531. 

Barrett's  Appeal,  71  Id.  317. 

Miller's  Appeal.  119  Id.  620. 

Deitler  v.  Mishler,  37  Id.  82. 

Frazer  v.  Hallow  ell,  1  Binney,  126. 
Where  an  erroneous  order  has  been  made  di- 
recting a  feigned  issue  to  try  the  validity  of  a 
judgment,  this  Court  will  reverse  the  order,  even 
though  the  issue  has  been  tried  and  resulted  in  a 
verdict  for  defendant. 

Weigley  t>.  Conrade,  132  Pa.  147. 

Scott's  Appeal,  123  Id.  155. 

Harold  Goodwin  and  Theodore  F.  Jenkins,  for 
appellee. 

If  the  petition  to  pay  the  money  into  Court 
and  for  an  issue  is  made  by  a  proper  party,  and 
alleges  material  facts  in  dispute,  the  issue  is  of 
right  and  must  be  ordered. 

Act  of  June  16,  1836,  §  87.    Purd.  763,  pi.  117. 

Aot  of  April  20,  1846,  §  2.    Id.  764,  pi.  118. 

Dickerson's  Appeal,  7  Pa.  258. 

Overholt'a  Appeal,  12  Id.  323. 

Bonder's  Appeal,  57  Id.  503. 

Providence,  etc.,  Co.  v.  Chase,  108  Id.  323. 

Ry man's  Appeal,  124  Id.  635. 

Schwartz  &  Graff's  Appeal,  21  Weekly  Notes, 
246. 

A  creditor  having  a  lien  on  the  fund  is  a  proper 
party,  and  such  was  the  appellee,  Kohl,  if  a  sur- 
plus in  the  hands  of  the  sheriff  on  an  execution 
adverse  to  the  defendant  may  be  levied  on,  and 
that  it  may  be  is  settled  by — 

Herron's  Appeal,  29  Pa.  240. 

Rudy  v.  Comm'tb,  35  Id.  166. 
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Money  of  the  defendant,  not  on  his 
be  seized  and  taken  in  execution. 

Act  of  Juno  16,  1836,  $  22,  Purd.  741. 
The  judgment  confessed  to  appellants  was 
vicious  beyond  redemption,  and  the  affidavit  of 
the  appellee  set  forth  all  the  facts  in  dispute, 
showing  the  fraudulent  intent. 

Weir  v.  Hale,  3  W.  &  8.  288. 

Bnun  v.  Ahl,  29  Pa.  387,  390. 

Robinson's  Appeal,  36  Id.  87. 

Garrison's  Appeal,  38  Id.  531. 

February  16,  1891.  Pbr  Curiam.  If  the 
Court  below  was  right  in  awarding  the  feigned 
issue,  the  distribution  of  the  fund  is  also  correct, 
as  it  was  made  in  9trict  accord  with  the  finding 
of  the  jury.  The  application  for  the  issue  was 
made  by  Kohl,  as  trustee  for  certain  judgment 
creditors  of  Charles  F.  Tinker,  and  the  ground 
of  it  was  that  tlie  judgment  confessed  by  Tinker 
to  the  appellants  was  collusive,  and  given  for  the 
purpose  of  hindering  and  delaying  the  creditors  of 
Tinker.  The  jury  have  found  that  it  was  given 
for  such  purpose.  It  was  urged,  however,  that  the 
judgment  creditors  had  no  standing  to  claim  an 
issue  for  the  reason  that  they  had  no  lien  upon  the 
fund  made  by  the  sheriff  and  paid  into  Court.  It  is 
true  the  appellee's  judgment  was  not  obtained 
until  after  the  sale  of  the  personal  property  by 
the  sheriff.  But  we  are  of  opinion  that  the  fi.  fa. 
issued  upon  appellee's  judgment  bound  the  fund 
in  the  sheriff's  hands.  It  was  the  money  of  the 
defendant  in  the  execution  ;  but  money  made 
by  the  sheriff  upon  an  execution  in  which  he  was 
the  plaintiff.  Money  of  a  defendant,  not  on  his 
person,  may  be  seized  and  taken  in  execution. 
(See  23d  section  of  Act  of  June  16,  1836;  also 
Herron's  Appeal,  29  Pa.  240 ;  Rudy  v.  Com.,  35 
Id.  166.) 

Nor  are  we  convinced  that  the  Court  erred  in 
refusing  to  order  that  so  much  of  the  fund  as  had 
been  produced  by  appellant*'  advances  in  paying 
prior  liens  should  be  repaid  them  out  of  the  fund. 
(See  fifth  assignment.)  These  payments  were  made 
by  the  appellants  the  better  to  enable  them  to 
perpetrate  the  fraud  found  by  the  jury,  that  is,  to 
hinder  and  delay  the  creditors  of  Tinker.  Under 
such  circumstances  the  law  will  not  help  them. 
It  is  true  these  payments  have  increased  the  fund 
for  distribution,  and  to  this  extent  the  appellee  is 
benefited.  It  is  equally  true  the  appellants  in. 
tended  no  such  result.  On  the  contrary  the 
money  was  paid  in  an  attempt  to  prevent  appel- 
lee from  getting  his  honest  dues.  This  distribu- 
tion was  made  under  the  equity  powers  of  the 
Court,  and  these  appellants  have  no  equity. 

The  decree  is  alfirmed,  and  the  appeal  dismissed 
at  the  costs  of  the  appellants.  a.  u.  T. 

[See  Moore  v.  Dunn,  pott,  p.  63.] 


July  '87,  44. 


Irvin's  Appeal. 


May  27,  1887. 


Acts  of  June  16,  1836,  and  April  20,  1846 — 
Petition  for  feigned  issue — Requisites  of  af- 
fidavit for. 

Coder  the  Act  of  April  20,  1846,  it  is  necessary  for 
the  petitioner  for  a  feigned  issue  to  satisfy  the  Court 
that  there  is  a  material  fact  in  dispute.  The  issue  is 
no  longer  a  matter  of  right,  as  it  was  under  the  Act  of 
June  16,  1836,  but  the  Court  may  determine  whether 
it  will  grant  the  issue  or  not. 

Under  these  Aots,  an  affidavit  of  facts  not  within 
the  knowledge  of  the  affiant  but  upon  information  de- 
rived from  others,  is  not  sufficient  to  justify  the  Court 
in  granting  the  issue  unless  evidenoe  is  laid  before  the 
Court  so  that  it  may  determine  the  propriety  of  grant- 
ing or  refusing  the  issue. 

Appeal  of  Samuel  H.  Irvin  from  the  decree  of 
the  Common  Fleas  of  Huntingdon  County,  re- 
fusing to  direct  issues  to  determine  certain  dis- 
puted and  material  facts  in  the  distribution  of 
the  proceeds  of  the  sheriff's  sale  of  the  real  es- 
tate of  John  W.  Mumper,  and  dismissing  excep- 
tions to  and  confirming  the  report  of  David  Cald- 
well, Esq.,  the  Auditor  appointed  to  distribute  said 
proceeds. 

The  facta  of  the  case  will  be  found  fully  set 
forth  in  the  following  portion  of  the  opinion  of 
FUR8T,  P.  J. : — 

"  We  come  now  to  consider  the  application  be- 
fore the  Auditor  for  issues  to  try  the  validity  of 
said  judgments  and  the  petition  presented  to  the 
Court  upon  the  filing  of  his  report,  upon  which 
rules  were  granted  upon  Mary  A.  Mumper  and 
the  Provident  Life  and  Trust  Company  of  Phila- 
delphia to  show  cause  why  said  issues  should  not 
be  awarded.  These  cases  were  all  heard  in  con- 
nection with  the  exceptions  to  the  Auditor's  re- 
port. 

"  Mary  A.  Mumper  obtained,  by  confession,  a 
judgment,  in  the  Court  of  Common  Pleas  to  No. 
82,  April  Term,  1883,  against  John  W.  Mumper, 
on  the  12th  April,  1883,  for  the  sum  of  $20,951.86. 
This  judgment  was  entered  upon  a  bill  signed, 
dated  February  13,  1883,  for  an  indebtedness 
accruing  prior  to  the  partnership  of  John  W. 
Mumper  &  Co.,  which  partnership  began  in  the 
year  1881. 

41  She  also  obtained  a  judgment  against  John 
W.  Mumper  and  H.  L.  Beltzhoover,  trading  as 
John  W.  Mumper  &  Co.,  upon  a  bill  signed  on 
the  25th  April,  1883,  for  $9764.50,  to  No.  129, 
April  Term,  1883. 

44  Before  the  Auditor  two  petitions  were  pre- 
sented by  the  attorneys  of  certain  creditors  of 
John  W.  Mumper  &  Co.,  namely,  Jones,  Hoar 
&  Co.,  II.  H.  Kline,  Henry  &  Co.,  S.  H.  Irvin, 
and  others,  praying  for  issues  to  be  directed  by 
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the  Court  of  Common  Fleas  to  try  the  validity 
of  these  judgments. 

**  Afterwards  a  petition  was  presented  to  the 
Court  on  behalf  of  all  the  creditors,  asking  for 
like  issues,  etc.  These  several  petitions  have 
the  names  of  the  creditors,  signed  by  their  seve- 
ral attorneys.  They  are  attached  to  the  Au- 
ditor's report. 

♦'The  material  allegations  of  fact  are  con- 
tained in  the  petition  presented  to  the  Court, 
and  are  set  forth  in  three  distinct  divisions. 

"  First.  That  petitioners  believe  that  the 
aforesaid  judgments  were  without  consideration, 
fraudulently  and  collusively  confessed  by  and  be- 
tween the  parties  thereto,  for  the  purpose  of  hin- 
dering, delaying,  and  defrauding  the  petitioners, 
etc 

"  Second.  That  judgment  No.  82,  April  Term, 
1883,  against  John  W.  Mumper  for  $20,951.86, 
was  fraudulently  confessed  for  a  larger  sum  than 
whs  due,  etc. 

♦♦  Third.  That  if  there  was  any  consideration 
whatever  for  said  judgment  No.  82,  or  if  John 
W.  Mumper  was,  at  the  execution  of  the  note, 
in  any  manner  indebted  to  said  Mary  A.  Mumper, 
such  indebtedness,  petitioners  are  advised  and  be- 
lieve, was  fully  paid  and  satisfied  prior  to  the  sale 
of  the  real  estate  of  John  W.  Mumper,  etc. 

♦'This  petition  is  veri6ed  by  three  of  the 
creditors  in  the  following  manner,  namely :  '  B. 
F.  Isenberg,  one  of  the  members  of  the  firm  of 
Henry  &  Co.,  being  duly  sworn  according  to 
law,  doth  depose  and  say  the  facts  set  forth  in 
the  foregoing  petition  are  true,  to  the  best  of  bis 
knowledge,  information,  and  belief.' 

"  Upon  the  filing  of  this  petition  in  Court,  a 
rule  was  granted  to  show  cause  why  a  feigned 
issue  should  not  be  awarded,  etc.  Thus  a  full 
opportunity  was  given  to  the  petitioners  to  show 
to  the  Court  by  deposition,  or  in  any  other  proper 
manner,  some  fact  or  facts  that  were  material 
and  in  dispute.  They  failed  to  show  a  single 
fact ;  and  although  the  case  was  before  the  Au- 
ditor for  over  a  year,  not  a  single  fact  was  shown 
before  him  as  to  the  fraudulent  character  of  either 
of  said  judgments,  or  that  the  judgments  were 
paid  as  alleged  in  the  third  paragraph  of  peti- 
tion. 

*«  Upon  the  other  hand,  it  was  shown  by  the 
deposition  of  Mary  A.  Mumper  and  John  W. 
Mumper  that  the  judgment  for  $20,951.86  (the 
other  judgment  was  not  attacked  at  the  same 
time  the  deposition  was  taken)  was  given  for  a 
good  and  bona  fid*  consideration,  which  existed 
for  more  than  a  year  prior  to  the  formation  of  the 
partnership  between  John  W.  Mumper  and  H. 
L.  Beltzhoover,  the  nature  and  character  of  the 
indebtedness  being  fully  set  forth  both  in  the  de- 
positions, and  in  the  answer  referred  to  therein, 
in  the  equity  proceeding  between  these  same 


parties.  It  was  further  shown  that  the  Provi- 
dent Life  and  Trust  Company  of  Philadelphia, 
which  corporation  was  the  guardian  of  the  minor 
son  of  Mary  A.  Mumper  and  a  part  owner  of 
the  same  real  estate,  had  made  a  full  investiga- 
tion into  the  consideration  of  said  judgment,  and 
thereupon  had  advanced  the  money  to  purchase 
the  real  estate  at  the  sheriff's  sale,  taking  an 
assignment  of  this  judgment  as  security,  etc. 
According  to  the  facts  shown  in  the  answer  and 
depositions,  none  of  these  petitioners  could  have 
bad  any  personal  knowledge  of  the  facts  set  forth 
in  these  several  petitions. 

♦♦  This  is  also  apparent  from  the  manner  in  which 
the  petitions  are  drawn.  They  are  signed  by  the 
counsel  for  the  petitioners.  There  is  no  allega- 
tion in  any  one  of  the  petitions,  that  any  peti- 
tioner or  creditor  has  knowledge  of  the  facts 
therein  stated.  And  this  is  also  further  apparent 
by  the  careful  manner  in  which  the  affidavits  are 
made — '  upon  information.'  So  that  these  affi- 
davits to  the  petition  merely  amount  to  hearsay 
derived  from  others ;  the  source  of  which  infor- 
mation is  withheld  from  the  Court  by  a  refusal 
to  produce  the  same  in  evidence  upon  the  rule  to 
show  cause. 

"  The  question  then  is  simply  this  :  Do  these 
petitions,  in  the  manner  in  which  they  are  veri- 
fied, show  a  material  fact  in  dispute,  which  should 
determine  or  influence  the  Court  to  grant  the 
issue.  The  87th  section  of  the  Act  of  June  16, 
1836  (Purdon's  Digest,  768,  pi.  117),  provides, 
4  If  any  fact  connected  with  such  distribution 
shall  be  in  dispute,  the  Court  shall,  at  the  request 
in  writing  of  any  person  interested,  direct  an 
issue  to  try  the  same,  etc'  Under  this  Act  the 
law  was  mandatory,  and  the  issue  in  this  case 
would  have  to  be  granted,  and  to  this  effect  are 
a  number  of  decisions  of  the  Supreme  Court. 
Issues  could  be  obtained  upon  the  written  re- 
quest of  an  interested  party,  upon  the  allegation 
of  a  fact  in  dispute.  The  result  was  an  endless 
variety  of  issues  resulting  in  serious  delays  and 
expensive  litigation. 

"To  meet  this,  the  Act  of  April  20,  1846, 
was  passed.  The  2d  section  (Purdon's  Digest, 
page  764,  pi.  118)  provides  as  follows:  'Pro- 
vided, that  before  an  issue  shall  be  directed  upon 
the  distribution  of  money,  arising  from  sales 
under  execution,  or  Orphans'  Court  sales,  the 
applicant  for  such  issue  shall  make  affidavit  that 
there  are  material  facts  in  dispute  therein,  and 
shall  set  forth  the  nature  and  character  thereofj 
upon  which  affidavit  the  Court  shall  determine 
whether  such  issue  shall  be  granted,  subject  to 
appeal  or  writ  of  error,  etc.,  if  issue  be  refused.' 
Are  the  affidavits  to  these  petitions  made  in  ac- 
cordance with  the  Act  of  1846,  and  do  they  of 
themselves  afford  sufficient  evidence  to  the  Court 
of  the  existence  of  a  material  fact  in  dispute  ? 
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In  Knight's  Appeal  (7  Harris,  493),  Chief 
Justice  Black  delivering  the  opinion  of  the 
Court,  says :  4  A  fact  is  properly  said  to  be  in  dis- 
pute when  it  is  alleged  by  one  party  and  denied 
by  the  other,  and  by  both  with  the  same  show  of 
reason.  A  mere  naked  allegation  without  evi- 
dence, or  against  the  evidence,  cannot  create  a 
dispute  within  the  meaning  of  the  law.  If  it 
could,  a  party  might  stop  the  distribution  when- 
ever he  chooses  to  make  a  groundless  assertion. 
The  Court  was  right  in  refusing  the  issue.' 

"In  Robinson,  Minis  &  Miller's  Appeal  (12 
Casey,  83),  Justice  Woodward  says :  '  It  is 
not  enough  for  a  creditor  to  swear  that  the  judg- 
ment, which  is  in  his  way,  was  confessed  by  col- 
lusion between  the  parties  thereto,  and  for  the 
purpose  of  hindering  and  delaying  certain  other 
creditors,  but  he  must  set  forth  in  his  affidavit 
that  there  are  material  facts  in  dispute,  and  also 
the  nature  and  character  of  such  facts.  Even 
under  the  Act  of  1836,  such  an  affidavit  as  we 
have  upon  record  would  have  been  insufficient. 
(Dickerson's  Appeal,  7  Barr,  258,  and  the 
cases  therein  cited.)  Much  more  is  it  insuffi- 
cient under  the  Act  of  April  20,  1846,  which 
instead  of  granting  the  creditors  an  issue  as 
matter  of  right,  restricts  it  to  the  terms  and  con- 
ditions stated.' 

"  Where  material  facts  are  stated  positively, 
and  are  shown  to  be  within  the  party's  knowl- 
edge stating  them,  and  it  is  further  shown  that 
they  are  in  dispute,  it  would  then  be  the  duty 
of  the  Court,  if  they  deemed  them  material,  to 
award  the  issue.  But  when  the  party  does  not 
state  facts  within  his  own  knowledge,  but  upon 
rumor  or  hearsay,  or  information  derived  from 
others,  we  think,  before  the  Court  should  arrest 
the  distribution  and  grant  the  issue,  the  evidence 
should  be  laid  before  the  Court,  so  that  the 
Court  may  have  facts  upon  which  to  determine 
the  propriety  of  granting  or  refusing  the  issue. 

"  This  principle  is  fully  recognized  in  the  au- 
thorities cited,  and  also  in  the  case  of  Christo- 
phers v.  Selden  (4  Casey,  165),  and  Dormer  v. 
Brown  (22  P.  F.  S.  404). 

"  The  cases  of  Bichal  v.  Rank  (5  Watts,  140), 
Trimble's  Appeal  (6  Id.  133),  and  Reigart's 
Appeal  (7  W.  &  S.  269),  were  all  decided  under 
the  Act  of  1836,  and  therefore  cannot  affect  the 
question  under  the  Act  of  1846. 

"  The  practice  indicated  of  requiring  the  facts 
to  be  shown  to  the  Court,  before  an  issue  is 
granted  or  refused,  we  think  has  received  the 
sanction  of  the  Supreme  Court  in  a  number  of 
recent  cases,  all  of  which  show  the  wisdom  of 
requiring  this  preliminary  proof  before  subjecting 
parties  or  estates  to  tedious  and  expensive  liti- 
gation. 

This  practice  obtains  now  in  the  Orphans' 
Court,  under  the  several  Acts  of  Assembly, 


which  are  quite  as  mandatory  upon  the  Court,  if 
not  more  so  than  the  Act  of  1846. 

"  By  the  41st  section  of  the  Act  of  March  15, 
1832  (Purdon's  Digest,  page  1476,  pi.  20): 
*  Whenever  a  dispute  upon  a  matter  of  fact 
arises  before  any  Register's  (now  Orphans') 
Court,  the  said  Court  shall,  at  the  request  of 
either  party,  direct  a  precept  for  an  issue  to  the 
Court  of  Common  Pleas  of  the  county,  for  the 
trial  thereof  in  the  form  herein  before  prescribed 
for  the  direction  of  registers,  changing  such  parts 
thereof  as  should  be  changed,  and  the  facts  estab- 
lished by  the  verdict  returned  shall  not  be  re-ex- 
amined  on  any  appeal.' 

♦'In  Harrison's  Appeal  (4  Out.  458),  tried 
before  Judge  Elwrll,  whose  able  opinion  was 
adopted  as  the  opinion  of  the  Supreme  Court, 
referring  to  the  section  cited,  the  Court  says : 
'This  section  is  imperative  in  its  terms,  and 
makes  a  request  for  an  issue  a  matter  of  right  in 
any  case  within  its  purview.'  (Cozzens'  Will, 
11  P.  F.  S.  196;  Graham's  Appeal,  Id.  43; 
DeHaven's  Appeal,  25  Id.  337.) 

"  The  important  question,  with  which  we  have 
now  to  deal,  is,  when,  within  the  meaning  of  the 
statute,  may  a  dispute  be  said  to  arise  ?  Is  it 
whenever  facts  are  alleged  by  the  contestant, and 
suggested  upon  the  record;  or  is  it  when  evi- 
dence has  been  given  from  which  it  appears  that 
there  is  a  conflict  in  the  testimony,  and  a  sub- 
stantial dispute  upon  material  facts? 

"  By  the  13th  section  of  the  Act  in  question, 
the  register  is  authorized  to  direct  an  issue  when 
a  person  entering  a  caveat  shall  allege  matter  of 
fact  touching  the  validity  of  a  will. 

"The  4l8t  section  requires  that  a  dispute  in 
matter  of  fact  shall  have  arisen,  before  the  Court 
can  be  required  to  direct  an  issue. 

"  Now,  if  nothing  more  was  intended  to  be 
required  by  the  latter  section  than  a  specification 
of  facts  alleged  to  be  in  dispute,  it  is  difficult  to 
understand  why  the  phraseology  of  the  two  sec- 
tions is  different.  But  if  we  consider  that  the 
register  is  not  necessarily  learned  in  the  law,  we 
may  find  satisfactory  reasons  why  he  may  send 
the  case  to  the  Court  upon  an  allegation  of  fact. 

"  But  the  same  course  of  reasoning  does  not 
apply  to  the  Court,  and  therefore  the  law  re- 
quires that  it  must  appear  that  a  dispute  has 
arisen,  before  the  case  can  be  properly  sent  to  a 

jury  for  trial  The  construction  of  the  Act 

of  1832  was  under  consideration  by  the  Court 
soon  after  its  passage.  In  1845,  Judge  Kino, 
silting  in  the  Register's  Court  in  Philadelphia, 
in  which  the  inquiry  was  in  regard  to  when  a  dis- 
pute may  be  said  to  arise,  said  :  '  The  dispute  as 
to  facts  must  arise  when  the  cause  is  on  hearing 
before  the  Court.  That  is  the  time  when  the 
Court  is  to  judge  whether  there  are  truly  any 
facts  in  dispute.    What  a  party  may  call  a  dis- 
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pa  ted  fact  may,  if  tbe  Court  proceeds,  never! 
appear  in  proof,  or  may  be  immaterial  to  the 
question  before  tbe  Court,  etc'  ( Bradford's  Will, 
1  Parson?,  153.) 

The  case  of  Harrison's  Appeal  (4  Out.  458)  was 
an  application  to  the  Court  for  an  issue  devi$avtt 
vel  won,  to  test  the  validity  of  the  will  of  William 
Cameron.  The  request  for  the  issue  was  first 
dismissed,  upon  the  ground  that  it  was  premature 
and  inadmissible.  Afterward  voluminous  testi- 
mony was  taken,  and  the  application  was  again 
made  to  Judge  Elwell  for  the  issue,  based  upon 
the  facts  as  proved  before  the  Examiner,  who, 
upon  full  consideration  thereof,  refused  to 
g^ant  it. 

**  The  Acts  of  Assembly  are  so  nearly  alike  in 
their  requirements,  as  to  the  manner  of  granting 
the  issue,  and  the  grounds  upon  which  the  Court 
should  determine  the  propriety  of  either  awarding 
or  refusing  it,  that  it  seems  to  us  this  case  should 
settle  the  practice  of  establishing  uniformity  of 
procedure  in  both  Courts.  To  the  same  effect  is 
Schwilke's  Apppeal  (4  Out.  628). 

"  Applying  these  principles  to  the  case  under 
consideration,  we  have  only  an  affidavit  made 
upon  information,  whieh  is  vague,  uncertain,  and 
indefinite,  in  the  facts  stated  ;  not  made  in  con- 
formity with  the  Act  of  1846 ;  it  is  not  supported 
by  a  single  fact  or  circumstance  shown  to  the 
Court,  upon  which  we  can  form  an  intelligent 
conclusion,  as  to  whether  there  is  a  fact  in  dis- 
pute.   Ample  time  has  been  given — both  before 
the  Auditor  to  show  payment  of  judgment,  if  such 
fact  existed,  and  in  Court  upon  the  rule  to  Bhow 
cause,  to  produce  some  evidence  that  facts  exist 
which  are  material,  involving  the  integrity  of  the 
judgments.    Nothing  has  been  shown,  and  we 
are  led  to  the  conclusion  that  this  application  is 
based  upon  suspicion  or  mere  allegation.  At 
least  we  are  furnished  with  no  facts  in  dispute 
npon  which  we  can  judicially  act.    At  the  same 
time,  the  parties  opposing  this  issue  have  shown 
facts  before  the  Court,  which  fully  sustain  the 
validity  of  the  judgment,  and  which  in  detail 
show  the  consideration  thereof.  Cross-interro- 
gatories were  filed  and  answered  by  both  Mary 
A.  Mumper  and  John  W.  Mumper,  which  in  no 
manner  impeach  the  integrity  of  this  judgment. 
This  testimony  is  not  contradicted  by  any  evi- 
dence in  the  cause.    The  only  attack  upon  it  is 
contained  in  allegations  made  upon  information 
alone. 

As  to  judgment  No.  129,  April  Term,  1888, 
before  the  Auditor  no  claim  was  made  ;  according 
to  1  he  evidence  submitted  to  us,  the  lien  of  this 
judgment  was  released  as  to  all  the  money  in 
Court,  and  also  as  to  any  real  estate  in  Hunting- 
don County,  upon  which  contesting  creditors  had 
liens.  This  judgment,  therefore,  does  not  in  any 
manner  stand  in  tbe  way  of  petitioners. 


"  For  the  reasons  given,  the  exceptions  to  the 
Auditor's  report  are  overruled  and  the  report  con- 
firmed, and  the  rules  for  feigned  issues  are  dis- 
charged and  issues  refused." 

Upon  the  Court  discharging  the  rules  for 
feigned  issues,  one  of  the  petitioners  and  creditors 
took  tlits  appeal,  assigning  for  error  this  action  of 
the  Court. 

M.  M.  McNeil  and  R.  Bruce  Petriken  (Afyton 
Sf  Schock  and  Stevens  Owens  with  them),  for 
appellant. 

Under  the  Acts  of  June  16,  1836,  and  April 
20,  1846,  an  issue  to  try  disputed  facts  is  a  mat- 
ter of  right,  upon  the  petitioner  complying  with 
the  several  requirements — 1.  «.,  by  setting  forth 
in  an  affidavit  that  there  are  material  facts  in 
dispute,  with  the  nature  and  character  of  the 
same. 

Bonder's  Appeal,  57  Pa.  503. 
De  Haven's  Appeal,  75  Id.  341. 
Dormer  1?.  Brown,  72  Id.  404. 
Knight's  Appeal,  19  Id.  494. 
Benson's  Appeal,  48  Id.  159. 
Christophers  v.  Selden,  28  Id.  165. 
Robinson's  Appeal.  3b"  Id.  83. 
Reigart's  Appeal,  7W.1S.  267. 
Bichal  v.  Rank,  5  Watts,  140. 
Trimble's  Appeal,  6  Id.  133. 
Robinson  v.  Vandiver,  2  Pearson,  96. 
George  B.  Orlady  and  R.  Milton  Speer,  for 
appellees,  cited — 

Diokerson's  Appeal,  7  Pa.  258. 
Montgomery's  Appeal,  5  Cent.  Rep.  200. 

October  3,  1887.  Per  Curiam.  We  affirm 
the  decree  in  this  case  for  reasons  stated  in  the 
well-considered  opinion  of  the  Court  below. 

Decree  affirmed  at  costs  of  appellant. 

[Cf.  Schwartz  &  Graff's  Appeal,  21  Wbbklt  Notes, 
246,  and  Moore  v.  Dunn,  next  vase.] 

S.  II.  T. 


Common  pleas. 


C.  P.  No.  4.  Feb.  21,  and  March  7,  1891. 

Moore  v.  Dunn  and  Fell. 

Opening  judgment — Practice — Subsequent  execu- 
tion creditors. 

A  rule  by  a  subsequent  judgment  creditor  to  have  a  prior 
judgment  opened,  U  contrary  to  established  practice  and 
the  right  of  the  plaintiff.  It  is  a  mistaken  notion  that  a 
subsequent  execution  creditor  can  intervene  in  a  suit  be- 
tween his  judgment  debtor  and  another  plaintiff. 

The  proper  practice  is  to  apply  for  a  rule  on  the  plain- 
tiff and  sheriff  to  show  cause  why  the  money  produced  by 
the  sheriff's  sale  on  the  prior  execution,  should  not  be 
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paid  into  Court,  and  dispute  the  validity  of  the  judgment  be- 
fore an  Auditor,  or  apply  for  an  issue  to  be  tried  in  Court. 

To  obtain  an  issue,  the  complaining  creditor  should 
file  an  affidavit,  alleging  material  facts  in  dispute  and 
stating  the  nature  and  character  thereof.  On  this  an  an- 
swer should  be  filed,  denying  the  averments ;  depositions 
should  be  taken,  and  on  them  the  Court  will  determine 
whether  the  issue  shall  be  granted. 

Sur  rules  by  subsequent  judgment  creditors, 
and  by  defendants,  to  open  the  judgment  and 
let  them  into  a  defence. 

Sur  rule  on  the  plaintiff  and  sheriff  to  show 
cause  why  the  proceeds  of  the  sheriff 's  sale  should 
not  be  paid  into  Court. 

James  A.  Devclin,  for  the  rules. 

Henry  Af.  Tracy  and  N.  //.  LarteUre, 
contra. 

March  14,  1891.  Arnold,  J.  So  many  ap- 
plications like  the  present  have  been  made  of 
late,  that  we  deem  it  proper  to  write  our  reasons 
for  refusing  them.  The  rule  to  open  the  judg- 
ment at  the  instance  of  the  subsequent  judgment 
creditor,  must  be  discharged  as  a  matter  of  course, 
because  it  is  contrary  to  established  practice  and 
the  right  of  the  plaintiff.  It  is  a  mistaken  notion 
that  a  subsequent  execution  creditor  can  inter- 
vene in  a  suit  between  his  judgment  debtor  and 
another  plaintiff.  The  proper  practice  is  to  ap- 
ply for  a  rule  on  the  plaintiff  and  sheriff  to  show 
cause  why  the  money  produced  by  the  sheriff's 
sale  on  the  prior  execution  should  not  be  paid 
into  Court,  and  dispute  the  validity  of  the  judg- 
ment before  an  Auditor,  or  apply  for  an  issue  to 
be  tried  in  Court. 

In  Shulze's  Appeal  (1  Pa.  251),  Chief  Justice 
Gibson  said  of  the  case  of  Whiting  v.  Johnson 
(11  S.  &  R.  328),  in  which  the  judgment  was 
opened  at  the  instance  of  a  subsequent  creditor : 
"At  that  time  (1824)  the  practice  was  not  to 
award  a  collateral  issue,  but  to  open  the  judg- 
ment The  proceeding  was  one  of  those 

miserable  shifts  to  which  we  were  driven  for 
want  of  the  powers  of  a  Court  of  chancery.  The 
statute  (of  June  16,  1836)  on  which  the  present 
proceeding  is  founded,  directs  that  a  suggestion 
of  fraud  be  tried  in  a  collateral  issue  to  which 
the  parties  may  be  fabulous  ;  but  it  seems  to  be 
forgotten  that  as  the  whole  is  a  chancery  pro- 
ceeding, the  names  of  the  actual  parties  ought  to 
appear  as  complainants  and  defendants."  For 
none  but  the  parties  to  the  issue  can  take  any 
benefit  from  the  result,  as  was  decided  in  Tomb's 
Appeal  (9  Pa.  61),  on  the  same  judgment,  and 
other  cases  hereinafter  referred  to ;  nor  can  the 
defendant  avail  himself  of  the  result  of  an  issue 
between  his  creditors  (Ferree  v.  Thompson,  52 
Pa.  353) ;  and  the  inquiry  is,  whether  the  judg- 
ment is  a  fraud  upon  the  other  judgment  cred- 
itors of  the  defendant,  and  not  merely  a  fraud 


on  the  debtor — a  harsh  rule,  it  must  be  admitted, 
for  a  fraud  on  the  debtor  is  none  the  less  a  fraud 
on  his  creditors.  But  the  rule  is  firmly  estab- 
lished in  a  line  of  cases,  of  which  Dougherty's 
Estate  (9  W.  &  S.  189),  Brown  v.  Parkinson 
(56  Pa.  336),  Thompson's  Appeal  (57  Id.  175), 
and  the  Appeal  of  the  Second  National  Bank  of 
Titusville  (which  is  twice  reported,  first  in  85 
Pa.  528,  and  again  in  96  Id.  460),  are  conspic- 
uous examples ;  although  there  are  some  prece- 
dents the  other  way,  as  Greene  v.  Tyler  (39  Pa. 
361),  Bachdell's  Appeal  (56  Id.  386),  and  the 
Miners'  Trust  Co.  v.  Roseberry  (81  Id.  309), 
which  were  explained  and  distinguished  in  the 
Appeal  of  the  Second  National  Bank  of  Titus- 
ville (supra),  so  as  to  establish  the  rule  to  be, 
that  subsequent  creditors  may  attack  a  prior 
judgment  or  mortgage  to  the  extent  of  usurious 
principal,  but  not  as  to  usurious  interest ;  and  it 
was  ruled  the  same  way  in  Lennig's  Appeal  (93 
Pa.  301),  settling  the  question  which  was  left 
undecided  in  Verner  v.  Carson  (66  Id.  440). 
Perhaps  if  the  debtor  were  to  refuse  to  move  for 
the  benefit  of  his  creditors,  they  would  be  per- 
mitted to  move  in  his  name.  I  say  perhaps, 
because  the  point  was  not  positively  ruled  in 
Lewis  v.  Rogers  (16  Pa.  18),  or  Clarke  v.  Dou- 
glass (62  Id.  408),  although  creditors  did  get  the 
benefit  of  a  defendant's  rights  in  McNaughton's 
Appeal  (101  Pa.  550),  and  they  may  show  that 
the  debt  secured  by  the  judgment  has  been  paid 
(Smith's  Exec'rsp.  Wagenseller,  21  Id.  491). 

An  application  similar  to  the  one  before  us 
was  made  and  refused  in  Gates  v.  Johnston  (3  Pa. 
52),  of  which  Chief  Justice  Gibson  said:  "It 
redounds  greatly  to  the  credit  of  the  Judge, 
however,  that  he  did  not  follow  the  old,  clumsy, 
unprofessional,  and  barbarous  practice  of  open- 
ing the  judgment  between  the  original  parties, 
who  must  be  bound  by  it  between  themselves, 
whatever  may  be  the  event  between  the  plaintiff 
and  the  creditors;  but  awarded  a  collateral  issue 
to  try,  not,  indeed,  whether  it  was  collusive,  as 
it  ought  to  have  been,  but  whether  it  was  good 
for  any  part  of  the  debt,"  etc.,  which  was  wrong, 
for  the  reason  that  if  the  judgment  was  fraudu- 
lent in  part,  it  was  void  in  the  whole,  as  against 
other  creditors. 

An  exception  as  to  partly  good  and  partly  bad 
judgments,  must  be  noticed  in  cases  of  judg- 
ments held  by  married  women  against  their 
husbands,  in  which  the  excessive  part  will  not 
be  attributed  to  bad  faith,  but  will  be  presumed 
to  be  a  mistake,  or  included  in  good  faith,  an 
was  done  in  Gicker's  Admin'rs  v.  Martin  (50 
Pa.  138);  Meckley's  Appeal  (102  Id.  536); 
Howard  Watch  Co.  v.  Bedillion  (131  Id.  385). 
This,  no  doubt,  is  because  of  a  courteous  pre- 
sumption in  favor  of  the  integrity  of  all  dealings 
between  a  failing  debtor  and  his  wife — a  pre- 
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sumption  which  other  creditors  may  rebut  if 
they  can,  but  which  they  seldom  can  rebut  if 
they  would.  On  this  point  Judges  and  jurors 
seem  to  agree. 

Concerning  the  lien  of  judgments  upon  real 
estate,  the  Chief  Justice  said  in  Watson  v.  Wil- 
lard  (9  Pa.  89),  that  the  proper  practice  for  sub- 
sequent creditors  is  not  to  intervene,  but  to 
purchase  the  equity  of  the  defendant  on  their 
judgments,  and  try  title  with  the  holder  of  the 
legal  estate,  who  in  that  case  claimed  unpaid 
purchase-money ;  although  he  admitted  that  the 
practice  had  been  otherwise.  "  But,"  said  he, 
•*  our  irregular  practice,  growing  as  it  does,  out! 
of  our  mixed  system,  and  our  consequent  dis- 
regard of  common  law  forms,  has  been  in  most ! 
cases  to  let  the  creditors  intervene ;  and  it  is  too  j 
deeply  seated  to  be  torn  up.  It  is  not  to  be 
commended  for  simplicity;  for  it  has  all  the 
hitches  and  entanglements  of  confusion,  inso- 
much that  judgments  unimpeachable  by  the 
parties  to  them,  have  been  opened  on  an  allega- 
tion of  collusion  at  the  instance  of  creditors, 
and  never  closed  against  the  defendants,  who 
were  entitled  to  no  relief  whatever."  For, 
said  he,  in  Donaldson  v.  The  West  Branch  Bank 
(1  Pa.  294),  "so  true  it  is,  that  he  who  forgets 
the  forms  of  the  law,  will  soon  forget  its  princi- 
ples." In  the  Miners'  Trust  Co.  v.  Roseberry 
(81  Pa.  309),  it  does  not  appear  that  the  judg- 
ment was  opened,  but  an  issue  was  awarded  to 
determine  how  much  was  due  on  the  judgment, 
which  seems  to  be  the  approved  practice. 
Other  cases  on  this  frequently  adjudged  point 
may  be  found  in  Muhlenberg  v.  Brock  (25  Pa. 
517);  Schick's  Appeal  (49  Id.  380  and  384) ; 
Clark  v.  Douglass  (62  Id.  408),  and  Fowler's 
Appeal  (87  Id.  449). 

The  foregoing  disposes  of  the  rule  by  James 
E.  Wilkinson,  a  subsequent  judgment-creditor  of 
the  defendants,  as  trustee  for  the  benefit  of  their 
creditors,  to  open  the  judgment  and  let  him  into 
a  defence,  which  will  be  discharged  as  of  course. 

Upon  the  rule  by  the  defendants  for  the  same 
relief,  we  have  to  say  that  the  evidence  shows 
that  the  amount  of  the  judgment  for  which  the 
plaintiff  has  issued  execution,  is  justly  due  and 
owing,  and  their  rule  will  also  be  discharged. 

Mr.  Wilkinson  has  also  obtained  a  rule  to 
show  cause  why  the  sheriff  should  not  pay  the 
fund  realized  by  the  sale  under  the  plaintiff's 
execution,  into  court  for  distribution  by  an 
Auditor,  so  that  an  issue  may  be  framed  to 
determine  to  whom  the  money  should  be  paid. 
It  is  alleged  that  the  plaintiff  was  a  partner  with 
the  defendants;  or  if  not  a  partner,  that  he  lent 
the  amount  of  his  claim  to  the  defendants,  on 
an  agreement  that  he  should  receive  a  share  of 
the  profits  of  their  business,  in  lieu  of  interest 
as  authorized  by  the  Act  of  April  6,  1870  (P.  L. 


56);  that  he  is  liable  as  a  co-partner  in  such 
business  to  the  extent  of  the  money  so  lent,  and 
that,  consequently,  he  cannot  take  it  out  until 
the  other  creditors  have  been  paid ;  for  if  he  does 
he  will  be  liable  in  a  suit  therefor  by  other  credi- 
tors of  the  business,  according  to  Poundstone  v. 
Hamburger  (27  Weekly  Notes,  220). 

We  will  first  consider  the  practice  on  this 
branch  of  the  case.  It  is  enacted  by  the  Act  of 
June  16,  1836,  §  87  (P.  L.  777),  before  noticed, 
that  in  the  distribution  of  the  proceeds  of 
sheriff's  sales,  if  any  fact  connected  with  such 
distribution  shall  be  in  dispute,  the  Court  shall, 
at  the  request  in  writing  of  any  person  interested, 
direct  an  issue  to  try  the  same ;  to  which  a 
proviso  was  added  by  the  Act  of  April  20,  1846, 
§  2  (P.  L.  411),  that  before  an  issue  shall  be 
directed,  the  applicant  shall  make  affidavit  that 
there  are  material  facts  in  dispute,  and  shall  set 
forth  the  nature  and  character  thereof,  upon 
which  the  Court  shall  determine  whether  such 
issue  shall  be  granted. 

It  is  sometimes  urged  at  bar  that  an  issue  is  a 
matter  of  right  on  filing  an  affidavit  that  there 
are  material  facts  in  dispute,  without  stating 
what  they  are,  notwithstanding  the  Act  requires 
the  applicant  to  set  forth  the  nature  and  charac- 
ter of  those  facts.  This  urgency  overlooks  the 
fact  that  the  decisions  are  the  other  way, 
although  there  is  a  case  which  seems  to  be  out 
of  trim  with  the  general  rule,  but  which  is  not, 
as  I  shall  presently  show. 

The  rule  was  early  established  that  "  a  mere 
naked  allegation,  without  evidence,  or  against 
the  evidence,  cannot  create  a  dispute  within  the 
meaning  of  the  law.  If  it  could,  a  party  might 
stop  the  distribution  whenever  he  chooses  to 
make  a  groundless  assertion."  (Black,  C.  J., 
in  Knight's  Appeal,  19  Pa.  493.)  The  appli- 
cant must  set  out  the  specific  facts  in  dispute,  on 
which  he  bases  his  claim  to  an  issue :  Dickerson 
and  Haven's  Appeal  (7  Pa.  255),  in  which  Mr. 
Justice  Bell  said:  "The  Act  of  Assembly  (of 
1836)  was  not  formed  to  enable  a  litigious  party 
to  demand  an  issue,  under  all  circumstances, 
and  thus  take  his  chances  before  a  jury,  when 
there  is  nothing  in  the  case  to  call  for  its  inter- 
vention." These  cases  are  cited  and  approved 
in  Overholt's  Appeal  (12  Pa.  222);  Schertzer's 
Exec'rsi*.  Herr  (19  Id.  34);  Seip's  Appeal  (26 
Id.  176);  Russell  v.  Reed  (27  Id.  146);  Chris- 
tophers v.  Selden  (28  Id.  165);  Robinson  efa/.'s 
Appeal  (36  Id.  81);  and  the  Providence  Steam 
and  Gas  Pipe  Co.  r.  Chase  (108  Id.  319).  In 
Benson's  Appeal  (48  Id.  159),  it  was  said  that  if 
the  issue  must  necessarily  prove  unavailing,  the 
Court  would  not  be  bound  to  grant  it,  for  the 
law  does  not  require  vain  things ;  and  in  Souder's 
Appeal  (57  Pa.  498),  it  was  ruled  that  the  de- 
mand may  be  refused,  where  it  embraces  ques- 
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tions  of  law  rather  than  of  fact,  or  it  is  manifest 
that  the  matter  to  be  tried  cannot  affect  the  deci- 
sion. Martin's  Appeal  (97  Pa.  85),  and  Mont- 
gomery's Appeal  (5  Cent.  Rep.  200),  are  to  the 
same  effect;  and  the  general  rule  as  above  stated 
was  re-affirmed  as  late  as  1887  in  Irvin's  Appeal 
[preceding  case],  and  again  in  1889  in  Ryman's 
Appeal  (124  Pa.  635). 

The  argument  that  the  Court  must  grant  an 
issue  in  every  case  in  which  an  averment  is  made 
that  the  prior  judgment  is  without  bona  fide  con- 
sideration, and  was  made  for  the  purpose  of 
hindering,  delaying,  and  defrauding  creditors, 
is  based  on  the  case  of  Schwartz  and  Graff's 
Appeal  (21  Weekly  Notes,  246;  A.  D.  1888). 
A  careful  reading  of  that  case  will  show  that 
what  was  decided  is,  that  an  allegation  that  a 
judgment  is  fraudulent  and  without  bona  fide 
consideration,  and  was  confessed  and  is  being 
used  for  the  purpose  of  hindering,  delaying,  and 
defrauding  other  creditors,  is  a  sufficient  aver- 
ment of  material  facts  in  dispute,  and  that  it  is 
not  necessary  to  state  in  the  affidavit  the  means 
by  which  the  want  of  consideration  is  to  be 
proved.  That  is  to  say,  the  applicant  is  not 
bound  to  give  his  evidence  in  his  affidavit.  It 
will  be  noticed  also  that  it  does  not  appear  that 
the  allegations  of  the  petitioner  for  the  issue 
were  denied,  but  it  does  appear  that  the  cred- 
itor whose  judgment  was  disputed,  was  not 
willing  to  contend  in  the  Supreme  Court,  and 
hence  the  Court  had  nothing  to  do  but  to  grant 
the  issue  as  of  course. 

But  if  the  plaintiff,  whose  judgment  is  attacked, 
denies  the  averments  of  the  applicant  for  an 
issue,  then  depositions  should  be  taken  to  be 
used  on  a  further  hearing  of  the  rule,  as  was 
done  in  Stanley  v.  Ritter  (26  Weekly  Notes, 
188),  to  enable  the  Court  to  determine  whether 
an  issue  shall  be  granted  ;  for  it  seems  illogical 
to  say  that  the  Court  shall  determine  or  adjudge 
a  matter,  and  yet  that  it  must  grant  an  issue  on 
the  averments  of  the  applicant,  without  regard 
to  the  denial  of  the  other  party,  and  in  disre- 
gard of  the  evidence,  and  the  test  whether  a 
verdict,  if  rendered  in  favor  of  the  applicant, 
would  be  allowed  to  stand.  If  that  is  the  mean- 
ing of  the  Act,  the  Legislature  has  not  been 
happy  in  the  choice  of  words  to  express  it.  That 
it  is  not  I  will  show  by  reference  to  the  founda- 
tion of  those  cases  in  which  it  was  decided  that 
an  issue  is  a  matter  of  right  on  filing  a  written 
request.  They  were  based  on  the  Act  of  April 
14, 1827,  §  2  (9  Smith's  Laws,  433),  which  pro- 
vided that  in  the  distribution  of  the  moneys 
arising  from  sheriff's  sales,  when  the  facts  are 
disputed,  the  Court,  at  the  request  in  writing  of 
any  party  in  interest,  shall  direct  an  issue  to  try 
the  same.  This  was  substantially  re-enacted  by 
the  Act  of  1836,  before  cited.  But  this  positive 
right  was  modified  by  the  Act  of  1846,  before 


cited,  which  requires  the  applicant  for  an  issue 
to  set  forth  in  his  affidavit  the  nature  and  char- 
acter of  the  facts  in  dispute,  upon  which  the 
Court  shall  determine  (that  is,  decide  or  ad* 
judge)  whether  the  issue  shall  be  granted.  It 
was  upon  these  Acts  of  1827  and  1836  that  the 
decisions  favoring  an  absolute  right  to  an  issue 
were  rendered,  most  of  them  prior  to  1846,  and 
some  since,  the  latter  entirely  overlooking  the 
change  in  the  law  made  by  the  Act  of  1846. 
They  are  Bichal  v.  Rank  (5  Watts,  140) ;  Trim- 
ble's Appeal  (6  Id.  133);  Reigart's  Appeal  (7 
W.  &  S.  267);  Souder's  Appeal  (57  Pa.  498). 
The  same  was  said  in  Dormer  v.  Brown  (72  Id. 
404),  although  the  point  in  controversy  and  de- 
cided was  that  when  issue  has  been  granted,  it 
is  erroneous  to  strike  it  off  after  a  jury  has  failed 
to  agree  on  it. 

It  is  sometimes  said  that  the  demand  for 
an  issue  is  a  demand  for  a  constitutional  right. 
Respect  for  the  great  and  learned  men  who  have 
said  this,  forbids  me  from  deciding  otherwise; 
but  I  may  be  permitted  to  say  that  it  seems  to 
be  a  statutory,  rather  than  a  constitutional  right, 
for  it  did  not  exist  prior  to  the  Act  of  1827. 
Chief  Justice  Gibson  called  an  issue  a  chancery 
proceeding  in  Shultze's  Appeal,  before  cited.  If 
there  had  been  a  Court  of  Equity  in  this  State  be- 
fore 1836,  when  equity  powers  were  conferred 
upon  the  Courts,  the  right  to  relief  would  have 
been  secured  by  bill  in  that  Court ;  and  a  verdict 
on  an  issue,  if  granted,  would  not  have  been  bind- 
ing on  the  Chancellor,  who  might  have  decreed 
contrary  to  the  finding  thereon ;  he  could  have  dis- 
regarded the  verdict  as  his  conscience  would  not 
be  bound  by  it  (Baker  v.  Williamson,  4  Pa.  469 ; 
Johns  v.  Erb,  5  Id.  232).  But  under  the  Act  of 
Assembly  the  verdict  is  conclusive  and  cannot 
be  disregarded  (Garrison's  Appeal,  38  Pa.  531), 
although  it  may  be  directed  by  the  Judge  or  set 
aside  and  a  new  trial  granted  (Dormer  v.  Brown, 
supra);  hence  it  has  been  said  that  it  is  better 
not  to  award  an  issue,  when  the  fact  can  be  suffi- 
ciently and  satisfactorily  ascertained  by  the  Court 
itself  (Baker  v.  Williamson,  2  Pa.  St.  116;  Johns 
v.  Erb,  supra). 

The  right  to  a  trial  by  jury  is  secured  only  in 
cases  at  common  law,  and  it  is  generally  sup- 
posed to  pertain  only  to  the  main  issue  in  dispute 
and  preliminary  to  judgment,  but  not  subsequent 
thereto  (Banning  v.  Taylor,  24  Pa.  289).  It 
does  not  pertain  to  matters  of  execution  or 
arising  therefrom,  as  on  a  claim  of  exemption 
(Williamson  v.  Krumbhaar,  132  Pa.  455  ;  over- 
ruling Tasker  v.  Sheldon,  115  Id.  107).  The 
Legislature  may  extend  trial  by  jury  to  some 
such  matters,  in  which  case,  it  may,  as  it  did  in 
the  Act  of  1846,  prescribe  the  terms  on  which  the 
right  may  be  secured,  or  make  it  subject  to  judi- 
cial determination  whether  a  trial  by  jury  may 
be  had  in  any  particular  case. 
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None  but  judgment  creditors  have  a  right  to 
be  heard  on  the  distribution  of  the  proceeds  of 
sheriff's  sales.  Creditors  who  have  not  obtained 
judgments,  cannot  (Smith  v.  Reiff,  20  Pa.  364; 
Rudy's  Appeal,  94  Id.  338) ;  but  an  assignee  in 
bankruptcy  may  (Rohrer's  Appeal,  62  Id.  498), 
or  an  assignee  for  the  benefit  of  creditors  (Bar- 
rett's Executor's  Appeal,  71  Id.  317).  This  is 
because  an  assignment  is  a  grand  judgment  and 
execution.  So  may  an  attaching  creditor  under 
the  Fraudulent  Debtor's  Act  of  March  17,  1869 
(Schwartz  and  Graff's  Appeal,  21  Weekly  Notes, 
246). 

To  summarize  the  matter,  the  proper  practice 
to  obtain  an  issue  is  for  the  complaining  creditor 
to  file  an  affidavit  that  the  attacked  judgment  is 
fraudulent  and  collusive,  and  without  considera- 
tion, and  that  it  is  intended  to  hinder,  delay,  and 
defraud  creditors.  On  this,  the  plaintiff  in  the 
attacked  judgment  may  file  an  affidavit  denying 
the  averments;  but  if  he  will  not,  the  Court 
should  grant  the  issue  as  a  matter  of  course.  If 
the  plaintiff  files  a  denial,  depositions  should 
be  taken,  and  on  them  the  Court  will  deter- 
mine whether  the  issue  shall  be  granted,  sub- 
ject to  an  appeal,  if  the  issue  be  refused,  as 
provided  by  the  Act  of  1846.  If  a  denial  is 
filed  and  the  applicant  will  not  take  depositions, 
the  issue  should  be  refused  on  the  analogy  of  a 
bill  and  answer  in  equity,  where  the  answer,  if 
responsive,  overcomes  the  bill,  unless  it  is  sup- 
ported by  evidence.  This  is  the  same  as  the 
practice  on  a  rule  to  dissolve  an  attachment 
under  the  Act  of  1869  (Biddle  v.  Black,  99  Pa. 
380;  White  v.  Thielens,  106  Id.  173);  and  in 
foreign  attachment  (Steel  v.  Goodwin,  113  Id. 
»88). 

In  the  present  case,  the  plaintiff  resists  the 
application  of  the  petitioner,  and  sustains  his 
judgment  by  depositions  which  prove  that  it  is  a 
bona  fide  judgment  for  the  sum  of  $2500,  for  which 
execution  was  issued ;  that  he  was  not  a  partner 
with  defendants,  nor  did  he  lend  his  money  to 
them  on  an  agreement  for  a  share  of  the  profits 
in  lieu  of  interest ;  but  that  he  lent  his  money  j 
to  the  defendants  at  six  per  cent,  interest,  with 
an  agreement  that  he  should  have  the  privilege 
of  becoming  a  partner  on  or  after  April  1,  1891, 
if  his  health  would  permit.  Both  the  defendants 
admit  that  the  plaintiff  was  to  receive  legal  in- 
terest, and  one  of  them  admits  that  a  partner- 
ship was  not  mentioned,  that  is,  formed,  when 
the  money  was  lent;  but  that  it  was  to  com- 
mence at  the  end  of  a  year  or  after  a  year's  trial. 
As  the  money  was  lent  in  October,  1890,  and  the 
defendants  failed  in  January,  1891,  the  trial  has 
not  been  satisfactory,  and  the  partnership  has 
not  been  formed.  On  this  evidence,  it  would 
be  unjust  to  require  that  the  small  amount,  $526, 
produced  by  the  sheriff's  sale,  should  be  paid 
into  Court,  and  consumed  in  a  fruitless  effort  to 


prove  the  plaintiff  to  have  been  that  which  we 
are  convinced  that  he  was  not,  either  a  partner 
or  a  lender  of  his  money  at  the  risk  of  the  busi- 
ness. 

Allegations  that  judgments  are  collusive  and 
fraudulent  are  made  with  great  facility.  Being 
a  matter  of  opinion,  the  conscience  of  the  de- 
ponent is  not  subjected  to  any  great  strain  in 
making  the  allegation.  A  disappointed  creditor 
is  easily  convinced  that  he  has  been  defrauded, 
and  will  readily  depose  to  that  effect.  But  when 
his  adversary  comes  with  his  array  of  facts,  it  is 
the  duty  of  the  Court  to  give  effect  to  them,  and 
determine  accordingly. 

We  see  no  reason  to  order  the  fund  in  this 
case  to  be  paid  into  court,  and  therefore  dis- 
charge the  rules.  j.  p.  c. 

[See  two  preceding  cases.] 


©rpljaua'  Court. 


April  22,  1 89 1. 

Lombaert's  Estate. 

Wills — Requisites  of— Need  not  be  of  testament- 
ary form — Signed  cheeks  fastened  to  stub  of 
check-book,  on  which  stub  is  explanatory  writ- 
ing, unsigned ',  admitted  to  probate  as  codicil. 

Sur  certificate  from  register  of  wills  of  Phila- 
delphia County. 

Sarah  Lombaert  died  January  11,  1891,  leav- 
ing a  will  and  codicil  thereto,  both  dated  April 
29,  1885,  which  were  duly  admitted  to  probate. 
Subsequent  to  testatrix's  death  her  check-book 
was  found  to  contain  upon  one  sheet  thereof  the 
following : — 


No.bSo. 
Januarys  189% 
Drawn  to  the  or- 
der of  bailie  E.  Lorn- 
Uacrl  bdngcxceeiiing 
ill  at  the  time  th<-*c 
check  were  drawn — 
if  1  get  well  they  may 
not  get  the  money,  If 
1  do  not. 

No.»8i. 
I  will  be  tnon  clad 
it  will  come  into  their 
possession  this  mat- 
ter has  given  roe 
much  anxiety  for  fear 
I  would  not  get  it 
fixed  as  I  wanted  it 
to  be. 

No.i8». 


No.  180. 


Philadelphia,  January^.  '*9°- 


The  Fidelity  Insurance.  Trust  and  Safe 
Deposit  Co. 


Pay  to  the  order  of  Salllc  E.  Lombaert  or  U 

One  thousand  Dollars  yjj  Dollar.. 

0^.  Sarah  Lombaebt. 

No.aBi.         Philadelphia,  January  Fth.ifoo. 

The  Fidelity  Insurance,  Trust  and  Safe 
Deposit  Co. 

Pay  to  the  order  of  Bessie  E  Lombaert  or  «««* 

One  thousand  Dollars  j  *0  Dollars. 

fiooOjtMt.  Sarah  Lombabrt. 

No.  sS*.  Philadelphia,  January  8, 1890. 

The  Fidelity  Insurance,  Trust  and  Safe 
Deposit  Co. 

Pay  to  the  order  of  Emma  A.  H olden  erihei-er 

One  thousand  Dollars  j  £a  Dollars. 

lioooOil.  Sarah  Lombabrt. 
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These  checks,  with  the  annexed  stubs  com- 
posing one  sheet,  were  submitted  for  probate  as 
a  codicil  to  the  will  of  testatrix. 

The  lawful  and  continuous  custody  of  the 
check  book,  from  the  time  decedent  last  had  it 
in  her  possession  up  to  the  time  of  submission 
thereof  for  probate,  the  delivery  of  the  checks 
and  testatrix's  verbal  direction  to  have  them 
handed  to  the  respective  payees,  and  the  hand- 
writing upon  both  checks  and  stub  of  decedent, 
were  all  duly  proved. 

Upon  request  of  counsel,  according  to  the 
Act  of  March  15,  1832,  §  25  (P.  L.  135)  (vide 
Commonwealth  ex  re/,  v.  Register,  10  Phila. 
419;  Fow's  Estate,  27  Weekly  Notes,  373), 
the  register  certified  the  check-book  and  the 
testimony  to  the  Orphans'  Court  for  its  decision 
as  a  "  difficult  or  disputable  matter." 

Joseph  De  F.  Junkin,  for  proponents. 

Testatrix  intended  her  daughters  to  receive 
£1000  in  addition  to  benefits  under  her  will; 
1.  e.,  her  intention  was  testamentary;  the  stub 
shows  this. 

Appeal  of  Waynesburg  College,  I  Amer.  130,  133. 

Bartholomew  v.  Henley,  3  Phill<morc,  317. 

Jones  v.  Nicholay,  2  Robertson,  288. 

Gladstone  v.  Tempest,  2  Curtcis,  650. 
The  only  requisites  of  a  will  in  Pennsylvania 
are  that  it  be  in  writing  and  signed  at  the  end 
thereof. 

Act  of  April  8,  1833,  \  6. 
Taking  the  paper  as  a  whole,  the  end  is  at  the 
bottom  of  the  last  check.  The  intention  of  the 
writer  of  the  checks  was  to  write  into  each  check 
in  thought,  the  stub  entry;  and  it  is  not  strain- 
ing the  position  to  begin  the  reading  of  the  page 
at  the  upper  left  hand  corner,  and  read  down  the 
stub  column,  separated  from  the  checks  by  a 
perforated  line,  and  then  continue  the  reading 
down  the  check  column,  thus  making  one  intel- 
ligible and  homogeneous  whole  of  the  entire 
page.  It  then  fulfils  every  requisite  of  a  will, 
in  that  it  is  testamentary  in  phraseology,  and 
signed  at  the  end  thereof. 

The  English  case  of  Bartholomew  v.  Henley 
(supra),  is  almost  identical  with  this  one  as  to 
facts,  excepting  that  the  facts  here  are  much 
stronger,  in  that  the  entries  were  made  and  the 
checks  drawn  within  three  days  of  death ;  while 
in  that  case  one  of  the  checks  was  made  a  year 
or  more  prior  to  death. 

In  the  other  two  English  cases  (Jones  v.  Nich- 
olay, and  Gladstone  v.  Tempest,  supra)  no 
marginal  entries  appear  at  all,  and  the  testa- 
mentary disposition  is  inferred  by  the  Prerogative 
Court  from  extraneous  facts. 

George  Junkin,  for  the  Fidelity  Insurance, 
Trust,  and  Safe  Deposit  Company,  executors 
under  will,  contra. 


May  2,  1891.  Penrose,  J.  The  entries  by 
the  testatrix  in  her  check-book  contain  all  the 
essentials  of  a  will.  They  clearly  express  her 
wishes  with  regard  to  the  money  to  be  paid  to 
her  daughters  after  her  death ;  and  treating  the 
checks,  as  we  must  do,  as  an  integral  part  of  the 
entire  act — the  whole  contained  on  a  single 
page  and  written,  continuously,  with  her  own 
hand — we  have  a  literal  compliance  with  the 
statutory  requirement  that  it  shall  be  signed  at 
the  end  thereof.  The  place  in  which  the  writ- 
ing is  found  is,  of  course,  immaterial,  and  its 
informality  is  of  no  importance  whatever.  '*  It 
is  not  necessary  that  an  instrument  should  be  of 
a  testamentary  form  in  order  to  operate  as  a 
will ;  indeed  it  may  be  considered  a  settled 
point  that  the  form  of  a  paper  does  not  affect  its 
tide  to  probate,  provided  it  is  the  intention  of 
the  deceased  that  it  should  operate  after  his 
death."  (Williams  on  Executors,  139,  citing 
very  many  authorities.  See  Habergham  v.  Vin- 
cent, 2  Ves.  231 ;  Jones  v.  Nicholay,  2  Robert- 
son, 288;  Doe  v.  Cross,  8  Q.  B.  714;  Wikoff's 
Appeal,  3  Harris,  281 ;  Frew  v.  Clark,  30  Smith, 
170;  Wilson  v.  Van  Leer,  7  Outerb.  600.) 

The  testamentary  purpose  is  much  more  ob- 
vious than  it  was  in  Masterman  v.  Maberly  (2 
Hagg.  235)  or  Bartholomew  v.  Henley  (3  Phil  lim. 
317) ;  ana  there  is  no  separation  of  the  parts  of 
the  instrument,  as  there  was  in  Fosselman  v. 
Elder  (2  Outerb.  159),  where  it  was  held  that 
the  fact  that  the  identification  of  the  legatee  was. 
found  only  in  the  address  on  the  envelope  in- 
closing the  paper  signed  by  the  testatrix  did  not 
affect  its  validity  as  a  will. 

The  principle  of  Bond  v.  Bunting  (28  Smith, 
210),  is  one  of  universal  application  :  ' 4  It  is  cer- 
tainly the  tendency  of  all  modern  authorities  to 
maintain  the  general  doctrine,  which  may  in- 
deed be  stated  as  a  formula,  that  wherever  a 
party  has  the  power  to  do  a  thing  (statutory  pro- 
visions being  out  of  the  way),  and  means  to  do 
it,  the  instrument  he  employs  shall  be  so  con- 
strued as  to  give  effect  to  his  intentions.  It  is 
but  the  application  of  the  old  maxim,  interpre- 
tatio  chartarum  benigne  facienda  est  ut  res  magis 
valeat  quam  pereat — quando  res  non  valet  ut 
ago,  valeat  quantum  valere  potest*' 

The  register  is  directed  to  admit  to  probate  as 
a  codicil  to  the  will  of  the  testatrix  the  entries 
referred  to  in  the  testimony  accompanying  his 
certificate.  h.  d. 
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Supreme  Court. 


July  '90,  103 ;  Jan.  91,  51,  243,  262.     Jan.  22, 1891. 
Van  Haagen  Soap  Mf'g  Co.'s  Estate. 
Third  National  Bank's  Appeal. 
Rutschman  Brothers'  Appeal. 
Maguire  &  Sons'  Appeal. 
Fourth  Street  National  Bank's  Appeal. 

Evidence — Monty  loaned  to  corporation  upon 
security  of  note  given  by  officers  thereof — Pre- 
sumption in  such  cases — Parol  evidence  ad- 
missible to  show  that  note  was  not  taien  in 
satisfaction. 

Whore  the  note  of  a  third  party  is  given  to  the 
lender  of  money  contemporaneously  with  the  loan,  the 
presumption  is  that  the  note  was  discounted,  or  given 
as  a  consideration,  and  not  as  security  for  the  money. 
This  presumption  may  be  rebutted,  however,  by  show- 
ing the  actual  intent  of  the  parties  to  have  been 
otherwise. 

Maffet  &  Rhoads  v.  Leuckel  (93  Pa.  468)  followed. 

If  a  partner  borrows  a  sum  of  money,  and  gives 
hia  own  security  for  it,  it  does  not  become  a  partner- 
ship debt  merely  because  it  is  applied  to  partnership 
purposes. 

At  the  audit  of  the  account  of  the  assignee  for  the 
benefit  of  creditors  of  the  V.  Company,  claims  were 
presented  by  the  S.  Bank  and  by  L.  for  money  loaned 
to  the  company.  The  S.  Bank  held  the  note  of  V., 
the  manager  of  the  company,  for  the  amount  of  its 
loan  indorsed  by  II.,  the  president,  and  L.  held  the 
note  of  II.  for  the  amount  of  his  loan,  both  notes 
being  given  at  the  tune  the  loans  were  made.  The 
claims  were  objected  to  upon  the  ground  that  the  loans 
were  made  to  V.  and  H.  respectively,  and  not  to  the 
company.  It  appeared  that  both  loans  were  solicited 
by  V.,  to  provide  means  for  the  purchase  of  stock  and 
materials  for  the  company,  and  that  all  parties  so  on* 
•i«-r*tood  the  transaction.  The  money  was  paid  to  H., 
who  owned  nearly  all  of  the  stock  of  the  company, 
the  funds  of  which  were  supplied  from,  and  deposited 
in  his  private  account  book.  V.  and  H.  had  power  to 
bind  the  company  for  borrowed  money,  and  these 
loans  were  used  by  the  company : 

Held,  that  the  evidence  was  sufficient  to  show  that 
the  transaction  was  not  the  discount  of  notes,  but  a 
loan  of  money  to  the  company,  which  was  liable  there- 
for, the  notes  being  in  the  nature  of  collateral  security 
merely. 

Appeals  of  the  Third  National  Bank  of  Phil- 
adelphia, of  Francis  S.  Rutschman  and  John  A. 
Rutschman,  trading  as  Rutschman  Brothers,  of 
.lames  Maguire  and  Charles  A  Maguire,  trading  | 


as  Daniel  Maguire  &  Sons,  and  of  the  Fourth 
Street  National  Bank,  from  the  decree  of  the 
Common  Pleas  No.  1  of  Philadelphia  County, 
sustaining  exceptions  to  the  report  of  an  Auditor 
making  distribution  of  the  fund  in  the  hands  of 
the  assignee  of  the  Van  Haagen  Soap  Manufac- 
turing Company. 

Before  the  Auditor  (William  M.  Smith,  Esq.) 
appointed  to  make  distribution  of  the  fund  in 
the  hands  of  John  H.  Connellan,  assignee  for 
the  benefit  of  creditors  of  the  Van  Haagen  Soap 
Manufacturing  Company,  a  claim  of  $5000  for 
money  loaned  to  the  company  was  made  by  the 
National  Security  Bank,  and  a  similar  claim  for 
a  like  amount  by  William  H.  Lambert.  The 
Auditor  disallowed  both  claims,  whereupon 
claimants  excepted.  The  exceptions  were  sus- 
tained in  both  cases,  Allison,  P.  J.,  delivering 
the  opinion  of  the  Court,  in  which  the  facts  are 
fully  stated,  as  follows: — 

<*  The  Auditor  finds  that  the  Van  Haagen  Soap 
Manufacturing  Company  was  incorporated  on 
the  20th  of  June,  1884,  with  a  "capital  stock  of 
$50,000,  divided  into  one  thousand  shares  of  the 
par  value  of  fifty  dollars  each.  The  Auditor 
states  that  it  appears  from  the  testimony  of  John 
Hunter,  that  Van  Haagen  was  the  promoter  of 
the  enterprise,  and  it  was  agreed  that  the  com- 
pany was  to  be  organized  on  the  basis  of  $50,000 
of  capital  stock,  but  that  Hunter,  to  insure  the 
success  of  the  company,  agreed  to  advance  cash 
to  the  amount  of  $100,000.  That  in  point  of  fact 
Hunter  appears  to  have  been  the  sole  contributor, . 
and  to  have  furnished  all  the  working  capital. 

"  The  company  carried  on  business  for  several 
years,  then  failed,  and  made  an  assignment  for 
the  benefit  of  its  creditors  to  John  H.  Connellan. 
It  is  on  exceptions  to  the  report  of  the  Auditor, 
appointed  to  audit,  settle,  and  adjust  the  account 
of  the  assignee,  that  the  matter  has  come  before 
the  Court. 

"  The  exceptants  are  the  National  Security 
Bank  of  Philadelphia  and  William  H.  Lambert. 
Each  claim  is  for  a  sum  of  $5000,  which,  they 
severally  assert,  were  loans  made  to  the  company,, 
at  the  instance  and  request  of  Van  Haagen  and 
Hunter,  on  behalf  of  the  company;  that  the 
money  was  borrowed  with  a  full  understand'!  112 
on  the  part  of  both  the  borrower  and  the  lender  - 
that  it  was  a  raising  of  money  in  this  way  with 
which  the  corporation  could  purchase  stock,  and 
thus  be  enabled  to  carry  on  its  business,  which  it 
in  all  probability  would  not  have  been  able  to  do- 
if  these  loans  had  not  been  procured. 

"The  loan  by  the  bank,  it  is  claimed,  was 
secured  by  a  note  drawn  by  Van  Haagen  to  the 
order  of  John  Hunter,  and  by  him  indorsed. 
And  the  loan  by  Lambert,  it  is  also  claimed,  was  • 
secured  by  a  note  draw  n  by  John  Hunter  to  his, 
I  Lambert's,  order. 
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•4  Both  of  these  notes  were  renewed  from  lime 
to  time  until  shortly  before  the  company  failed, 
and  it  is  quite  clear,  as  shown  by  the  testimony, 
that  each  of  the  loans  was  negotiated  by  Van 
Haagen,  and  at  his  request  and  solicitation, 
whose  sole  interest  in  the  company  was  the  situa- 
tion which  he  occupied  as  superintendent  or 
manager  of  the  business  of  the  corporation. 

44  Both  of  these  claims  were  objected  to  on  the 
ground  that  they  were  loans  to  Van  Haagen  and 
Hunter  individually  and  not  to  the  company,  and 
this  view  of  the  contention  having  been  adopted 
by  the  Auditor,  they  were  rejected  as  not  entitled 
to  share  in  the  distribution  of  the  fund  in  the 
hands  of  the  assignee. 

44  The  rejection  of  these  claims  is  mainly 
rested  on  the  well-established  legal  principle 
that  where  the  note  of  a  third  party  is  taken  for 
a  contemporaneous  or  pre-existing  debt,  the  pre- 
sumption is  that  the  transaction  on  the  part  of 
the  person  receiving  the  note  is  a  merging  of  the 
debt  into  the  note,  and  to  the  note  recourse  must 
be  had  for  recovery.  This,  however,  is  a  state- 
ment of  a  legal  proposition  without  its  proper 
qualification,  which  is  that  this  presumption  may 
be  rebutted  by  showing  the  actual  intention  of 
the  parties  to  have  been  otherwise.  This  prin- 
ciple is  recognized  in  Mason  t\  Wickersham  (4 
W.  &  S.  100),  in  which  the  question  was  whether 
a  note  given  by  one  partner,  after  dissolution,  for 
a  debt  of  the  firm,  is  or  is  not  an  extinguishment 
of  the  original  debt  so  as  to  discharge  the  other 
partner.  Prima  facie  it  is  not,  but  it  would 
have  that  effect  if  such  was  the  agreement  when 
the  note  was  given.  The  Court  say  :  *  The 
time  was  when  the  act  done,  determined  the  legal 
effect  of  what  was  done  in  all  cases  and  under  all 
circumstances.  Courts  have  long  since  decided 
that  the  intention  with  which  an  act  was  done 
and  accepted,  the  circumstances  with  which  the 
doing  was  attended,  the  consideration  for  doing 
it,  are  what  give  effect  to  it  and  determine  its 
legul  effect  and  character.'  This  principle  is 
clearly  and  tersely  stated  by  Tilohman,  Chief 
Justice,  in  the  case  of  Leas  v.  James  (10  S.&  R. 
314),  in  which  he  says:  4 The  principal  dispute 
between  the  parties  was  whether  the  bond  was 
received  by  the  plaintiff  as  an  absolute  payment 

or  only  as  collateral  security  It  was  open 

to  the  plaintiff  to  prove  by  parol  evidence  on 
what  terms  it  was  accepted.' 

44  The  cases  of  Mason  v.  Wickersham  (supra) 
and  Tarns  v.  Hi  trier  (!)  Barr,  441-8)  are  cited 
and  relied  on  by  the  referee  in  Maffet  &  Rhoads 
v.  Leuckel  (12  Norris,  468),  in  support  of  his 
ruling  upon  the  case  before  him.  A.  loaned  to  B. 
a  certain  amount,  taking  his  individual  note.  B. 
stated  at  the  time  that  the  note  was  given  that 
the  money  was  to  be  expended  for  the  purposes 
of  a  firm  of  which  he  was  a  partner,  and  it  was 


60  expended.  The  referee  held  that  A.  could 
show  these  facts,  and  that  he  relied  upon  the 
firm  for  repayment,  and  thereby  fix  the  liability 
of  the  firm.  This  decision  of  the  referee  was 
affirmed  by  the  Supreme  Court,  the  Court  saying 
that  there  was  nothing  in  the  form  of  the  note  to 
preclude  the  plaintiff  from  showing  that  it  was 
given  for  a  partnership  debt ;  that  it  was  not 
accepted  in  satisfaction,  but  merely  as  collateral 
security. 

44  This  is  what  the  exceptants  contend  they 
have  established  in  this  case  by  the  testimony 
which  was  before  the  Auditor,  and  that,  instead 
of  giving  effect  to  this  testimony,  the  Auditor 
has  to  a  great  extent  disregarded  the  proofs  as  to 
the  facts  connected  with  the  creation  of  the  two 
loans,  and  has  held  that  the  loans  were  not  made 
to  the  company  for  the  uses  and  purposes  of  the 
corporation  ;  that  such  was  not  the  understanding 
of  the  parties  at  the  lime,  and  that  they  were 
individual  transactions  between  the  bank  and 
Lambert  and  John  Hunter. 

44  The  testimony  clearly  establishes  that,  when 
each  of  these  loans  was  made  the  company  was 
greatly  in  need  of  funds  to  enable  it  to  carry  on 
its  business;  that  there  was  reason  to  fear  that, 
if  money  was  not  speedily  procured  with  which  to 
purchase  materials,  the  business  could  not  be 
much  longer  continued.  This  is  shown  beyond 
contradiction  by  the  testimony  of  Van  Haagen, 
Hunter,  Maguire,  and  Lambert. 

44  Van  Haagen  was  dependent  on  his  salary  for 
his  support ;  had  no  means  of  his  own,  and  it 
was  important  for  him  that  the  factory  should 
not  stop.  Hunter,  who  was  the  only  person  of 
financial  ability  connected  with  the  concern, 
showed  by  his  own  testimony,  and  it  also  appears 
by  the  testimony  of  Van  Haagen,  that  there  was 
a  constant  demand  on  him  for  money,  which  he 
found  it  difficult  to  supply ;  Hunter  had  even 
authorized  Van  Haagen  to  borrow  money  upon 
his  4  big  farm,'  as  it  is  called.  Hunter  says: 
4  Practically  I  owned  all  the  stock  of  the  corpo- 
ration; I  was  advancing  money  to  it  myself  as 
stockholder  and  practical  owner  ;  it  was  needing 
money  for  its  business;  it  was  very  much  in 
need  of  money  ;  always  needing  money  ;  1  don't 
remember  especially  that  it  was  short  of  stock 
and  material ;  it  was  a  chronic  complaint ;  Mr. 
Van  Haagen  had  often  urged  upon  me  the  im- 
portance of  getting  money  to  meet  these  demands.' 
This  is  most  strongly  confirmatory  of  Van  Haa- 
gen's  testimony  in  relation  to  his  interviews  with 
Hunter,  preliminary  to  the  obtaining  each  of 
these  two  loans,  and  that  it  was  to  meet  an  ur- 
gent necessity  that  ho  obtained  the  consent  of 
Hunter  to  borrow  each  of  these  amounts  for  the 
use  of  the  factory.  The  Auditor  has  not  mar- 
shalled the  testimony  with  any  degree  of  fulness 
or  particulariiy.    With  reference  to  the  claim  of 
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Lambert,  there  is  a  general  but  cursory  allusion 
to  it.  Tlie  claim  of  the  bank  is  dismissed  with 
the  remark  that  the  testimony  as  to  this  claim 
varied  slightly  in  some  respects  from  that  pro- 
duced in  the  Lambert  case,  but  the  difference 
was  not  such  as  to  lead  the  mind  of  the  Auditor 
to  a  conclusion  other  than  that  arrived  at  in  the 
case  of  Lambert, 

44  On  page  9,  etc.,  of  the  testimony,  will  be 
found  what  Van  Haagen  said  when  examined  as 
a  witness  in  support  of  the  claim  of  the  bank. 
He  says:  4  In  the  early  part  of  1885  the  com- 
pany was  sadly  in  need  of  money ;  I  called  on 
the  president  of  the  National  Security  Bank,  stat- 
ing the  case  of  the  company  to  him  ;  asked  him 
whether  he  thought  his  bank  would  be  willing  to 
discount  a  note  of  $5000  for  the  company ;  he 
said  they  would ;  to  send  him  my  note  with  Mr. 
Hunter's  indorsement;  the  note  was  sent  and 
discounted,  and  Hunter  sent  Mr.  Maguire,  who 
was  the  secretary  and  treasurer  of  the  corpora- 
tion, to  receive  the  proceeds  of  the  note.'  He 
says  that  before  he  called  on  the  president  of  the 
bank,  Mr.  Gelbach,  he  called  on  Hunter,  and  got 
his  consent  to  the  transaction.  Afterwards  he 
said  he  thought  he  had  spoken  to  Mr.  Gelbach 
first.  That  this  loan  was  solicited  for  neither  his 
own  nor  for  Mr.  Hunter's  private  purposes ; 
simply  for  the  welfare  of  the  company. 

44  Now,  here  is  testimony  of  a  witness  whose 
integrity  has  in  no  way  been  impeached  or  ques- 
tioned, who  was  the  chief  actor  in  the  borrowing  of 
this  money,  and  in  the  most  positive  manner  testi- 
fies that  this  was  a  loan  to  the  company,  for  the 
use  of  the  company,  and  that  it  was  not  for  the 
individual  use  of  himself  or  Hunter,  who  were 
the  parties  to  the  note. 

44  The  testimony  of  John  Hunter,  when  called 
as  a  witness  in  support  of  this  claim  of  the  bank, 
although  evasive,  and  persistently  so,  is,  in  our 
judgment,  most  strongly  corroborative  of  Van 
Haagen's  testimony,  in  relation  to  this  loan 
having  been  obtained  for  the  company  with  the 
knowledge  and  consent  of  Hunter.  To  the  per- 
fectly plain  question,  varied  in  form  seven  or  eight 
times,  as  to  whether  Van  Haagen  had  not  called 
on  him  in  June,  1885,  stating  the  need  of  the 
company  to  obtain  tallow  and  other  materials, 
and  asked  witness's  consent  to  an  endeavor  on  bis 
part  to  obtain  a  loan  of  $5000  from  the  bank 
with  which  to  purchase  materials,  an  answer,  yes 
or  no,  was  steadily  refused.  In  each  instance  the 
reply  was  not  responsive  to  the  question,  but 
wholly  irrelevant  and  irresponsive  to  the  inquiry. 
To  the  further  question,  repeated  in  substance 
five  times,  whether,  after  the  failure  of  the  com- 
pany, he  had  not  said  to  Mr.  Van  Haagen  and  to 
John  H.  Connellan  that  the  money  received  from 
the  bank  was  raised  to  buy  materials  for  the  soap 
factory,  and  that  it  ought  to  have  been  made  a 


preferred  creditor,  as  this  was  borrowed  money, 
there  was  the  like  refusal  to  answer  yes  or  no,  or, 
indeed,  to  make  any  direct  answers. 

There  is,  we  think,  but  one  proper  inference  to 
be  drawn  from  this  refusal  to  make  proper  answers 
to  the  questions  propounded,  and  that  is,  that  if 
the  witness  had  answered  according  to  his  know- 
ledge he  would  have  'given  in  each  instance  an 
affirmative  reply,  as  the  special  object  of  the  in- 
quiries was  to  elicit  an  affirmative  response  ;  but, 
for  a  reason  not  disclosed,  he  refused  to  make  any 
other  than  evasive  statements,  which  had  no 
direct  bearing  on  the  several  mutters  to  which  the 
questions  pointed.  The  matters  inquired  about 
and  the  form  of  the  questions  were  as  plain  and 
easily  understood  as  they  well  could  be,  and 
called  for  no  more  than  yes  or  no,  but  such  an 
answer  the  witness  would  not  give. 

"This  refusal  makes  applicable  the  principle 
which  adopts  every  presumption  against  the  per- 
son who  withholds  evidence  by  which  the  nature 
of  the  case  would  be  made  manifest.  Hunter 
would  not  make  proper  answers  of  that  which 
was  within  his  knowledge,  one  way  or  the  other. 
His  refusal  is  therefore  to  be  taken  as  a  withhold- 
ing of  evidence,  which,  if  it  had  been  given, 
would  have  favored  the  contention  of  the  bank. 

44  There  is  the  further  testimony  of  George  W. 
Cox,  the  cashier  of  the  bank,  which  is  that  in 
February,  1887,  John  H.  Maguire,  the  salaried 
treasurer  of  the  company,  presented  the  note  for 
the  last  renewal.  In  answer  to  the  question  how 
the  soap  company  were  getting  on  he  replied : 
4  They  are  doing  very  well  and  won't  want  the 
note  renewed  again  ;  this  is  the  last  time.'  And 
to  the  question,  4  Are  you  positive  he  said  the 
company  would  not  require  another  renewal?'  or 
4  That  the  parties  would  not  require  another  re- 
newal?' he  replied  he  used  the  word  company 
and  not  the  parties.  He  did  not  use  the  word 
parties. 

44  Under  examination  by  the  Auditor  he  is  re- 
ported as  saying,  without  objection,  that  the 
president  of  the  bank  had  said  to  him  that  he 
had  loaned  Van  Haagen  $5000  for  the  benefit 
of  the  company ;  that  Hunter  and  Van  Haagen 
were  the  company. 

44  This  is  all  the  testimony  which  has  any  ma- 
terial bearing  on  the  contract  of  loan  made  by 
the  bank,  for  what  purpose,  for  whose  benefit, 
and  under  what  circumstances  it  was  made,  ex- 
cept the  testimony  of  John  Hunter.  Mr.  Gel- 
bach, at  the  time  the  testimony  was  taken,  was 
dead,  and  it  is  not  claimed  that  Maguire  had  any 
knowledge  on  the  subject. 

44  Hunter  says  this  transaction  was  made  by 
Van  Haagen  on  his  note  at  four  months,  to  the 
order  of  John  Hunter,  and  by  him  indorsed ;  the 
proceeds  of  both  transactions  went  into  my  ac- 
count, to  me  personally.    Upon  this  statement  of 
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John  Hunter,  considered  in  connection  with  the 
note  and  the  legal  effect  to  be  given  to  it,  the 
Auditor  mainly  relies  in  reaching  the  conclusion 
that  the  claim  of  the  bank  must  be  excluded 
from  the  distribution.  But  this  statement  by 
Hunter,  though  strictly  in  accordance  with  the 
facts  as  they  actually  occurred,  does  not  imply, 
nor  does  he  say,  that  the  loan  was  not  to  the 
company ;  that  it  was  not  made  to  meet  its  then 
urgent  exigencies,  and  that  his  indorsement  of 
the  note  was  not  given  to  the  bank  to  secure  the 
debt  contracted  for  the  use  and  benefit  of  the 
company,  as  testified  to  by  Van  Haagen  when 
he  swore  that  he  called  on  Mr.  Gelbach,  the 
president  of  the  bank,  stating  the  case  of  the 
company  to  him,  and  then  asked  him  whether 
he  thought  bis  bank  would  be  willing  to  discount 
a  note  for  $5000  for  the  company,  and  that  he 
said  they  would — to  send  him  my  note  with 
Hunter's  indorsement.  This  is  so,  because  John 
Hunter  was  in  fact  the  company.  He  owned  all 
its  capital  stock  ;  had  furnished  every  dollar  of 
money  that  was  put  into  the  enterprise.  When 
he  said  the  proceeds  of  the  note  went  into  his 
individual  account,  to  him  personally,  he  said 
what  was  strictly  true.  But  John  Hunter  was 
at  the  time  not  only  the  president  of  the  com- 
pany ;  he  was  its  acting  treasurer ;  the  money  of 
the  company  was  paid  to  him  and  by  him  de- 
posited in  his  individual  bank  account,  and  out 
of  that  account  all  money  was  drawn  which,  up 
to  this  time,  June,  1885,  was  paid  by  Hunter  to 
the  company. 

"  If,  however,  the  loan,  by  the  consent  and 
understanding  of  all  the  parties  to  the  transac- 
tion, was  a  loan  to  the  company  and  for  its  use, 
it  could  not  change  the  character  of  the  contract 
— that  when  the  money  was  received  from  the 
bank  it  was  handed  to  John  Hunter  and  was  by 
him  placed  in  his  individual  account.  That,  of 
course,  gave  him  the  control  of  the  money, 
against  which  he  could  check  as  he  pleased; 
but  as  between  himself  and  the  company  it  was 
the  money  of  the  company,  which,  both  in 
morals  and  in  law,  he  would  be  bound  to  hold 
for  the  objects  for  which  it  was  obtained.  His 
answer,  therefore,  that  it  was  placed  to  his  per- 
sonal credit,  or  went  to  him  personally,  does  not 
change  the  real  character  of  the  transaction  in 
any  way  or  in  any  degree. 

44  The  testimony  shows  that  for  a  year  after 
the  company  went  into  operation  it  had  no  bank 
account ;  that  when  money  was  received  it  was 
taken  to  Hunter  to  deposit  in  his  individual  ac- 
count ;  the  proceeds  of  the  notes  of  Van  Haagen 
and  Lambert  were  given  to  him  under  the  cir- 
cumstances stated  above.  The  company  had  a 
clerk  and  treasurer,  John  H.  Maguire,  a  nephew 
of  Hunter,  but  his  duties  as  treasurer,  covering 
the  time  of  this  loan,  were  to  pay  money  re- 


ceived by  him  to  Hunter  and  obtain  money  from 
Hunter  with  which  to  pay  the  running  expenses 
of  the  company. 

"  The  statement  of  Hunter,  therefore,  that  the 
proceeds  of  the  note  given  to  the  bank  went  into 
his  individual  account  has  no  bearing  on  the 
vital  question,  Was  this  a  loan  made  to  the  com- 
pany, and  for  the  use  and  benefit  of  the  business, 
or  was  it  a  personal  and  independent  contract 
with  John  Hunter,  and  was  his  indorsement  of 
the  note  of  Van  Haagen  for  his  benefit  ?  That 
the  note  with  Hunter's  indorsement  was  taken 
by  the  bank  for  its  greater  security  need  not  be 
questioned,  but  if  the  contract  was  with  and  for 
the  company,  the  note  would  stand  in  the  trans- 
action as  a  collateral  security  for  the  debt  of  the 
company. 

44  In  just  what  light  Hunter  regarded  both  the 
loan  of  the  bank,  and  the  loan  of  Lambert,  is 
plainly  apparent.  He  says  that  after  the  failure 
he  was  willing  that  both  these  claims  should  be 
allowed  to  share  in  the  distribution.  The  reason 
given  does  not  satisfy  the  requirements  of  reason 
or  the  rightful  apportionment  of  the  fund  among 
the  creditors.  It  could  matter  nothing  what  Van 
Haagen  desired ;  if  these  were  not  the  debts  of 
the  company,  how  could  any  one  consent  that  the 
money  which  belonged  to  one  set  of  creditors 
should  be  taken  from  them  and  given  to  others 
who  had  no  lawful  claim  ?  Yet  this,  upon  his 
present  statement  that  the  debts  were  individual 
debts,  is  just  what  John  Hunter  says  he  would 
have  allowed  to  have  been  done,  when  he  says 
that  he  would  have  made  no  objection  to  their 
allowance. 

44  The  Auditor  has  not  given  to  the  testimony, 
in  so  far  as  it  relates  to  the  claim  of  the  bank,  its 
due  weight ;  nor,  in  view  of  what  that  testimony 
establishes,  has  be  properly  applied  the  law  to 
the  facts,  which,  in  our  opinion,  are  established 
by  the  proofs,  namely,  that  this  was  a  loan  to  the 
company,  made  solely  for  the  benefit  of  the  com- 
pany, and  that  the  money  having  been  passed 
over  into  the  bands  of  the  acting  treasurer,  the 
presumption  is  that  it  was  used  for  the  purposes 
for  which  it  was  procured,  the  business  having 
been  carried  on  for  several  years  thereafter.  And 
also  that  the  note  given  to  the  bank,  drawn  by 
Van  Haagen  to  Hunter's  order  and  by  him  in- 
dorsed, was  given  as  collateral  to  the  loan  and  to 
secure  its  return  to  the  bank. 

44  We  are  equally  clear  in  our  judgment  that 
for  reasons  substantially  similar  to  those  which 
we  have  stated,  as  applicable  to  the  National 
Security  Bank,  we  are  unable  to  agree  with  the 
conclusions  of  the  Auditor  in  relation  to  the 
claim  of  William  H.  Lambert.  In  one  respect 
the  claim  of  Lambert  is  more  strongly  supported 
by  the  testimony  than  is  the  claim  of  the  bank. 
Both  of  the  witnesses  to  the  circumstances  under 
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which  the  loan  was  made  have  testified  that  it 
was  a  loan  to  the  company.  Van  Haagen,  who 
was  Lambert's  father-in-law,  made  known  to 
Lambert  that  the  company  was  short  of  stock  ; 
that  unless  money  could  be  raised  they  would 
probably  be  obliged  to  shut  down.  Lambert 
then,  according  to  his  testimony,  offered  to  loan 
them  $5000.  He  says:  'I  told  Van  Haagen 
that  I  would  loan  the  company  the  money.' 

"  Van  Haagen  says  that,  having  tried  to  bor- 
row money  in  several  places,  he  presented  the 
matter  to  Mr.  Lambert  and  asked  him  if  be 
could  help  by  loaning  us  some  money  ;  to  which 
Lambert  replied  he  had  $5000  on  hand  which  he 
could  loan.  Lambert  says :  4  Before  I  saw  Mr. 
Hunter  about  this  loan  I  told  Van  Haagen  that  I 
would  loan  the  company  the  money.' 

44  There  was  a  subsequent  interview  between 
Van  Haagen,  Lambert,  and  Hunter,  at  the  tax 
office,  when  the  matter  was  definitely  agreed  on, 
Hunter  agreeing  to  give  his  note  to  Lambert  for 
the  amount.  Hunter's  testimony  shows  that  at 
this  interview,  which  was  the  consummation  of 
the  agreement  previously  entered  into  between 
Lambert  and  Van  Haagen  to  borrow  for  and  to 
loan  the  $5000  to  the  company,  that  he,  Hunter, 
proposed  to  Lambert  that  he  should  take  Van 
Haagen's  note,  or  the  note  of  the  company, 
which  Lambert  refused  to  do,  Hunter  finally 
giving  to  Lambert  the  assurance  that  he  was 
abundantly  able  to  make  the  loan  secure  to  him, 
under  any  circumstances,  out  of  his  individual 
estate.  The  money  was  paid  to  Maguire,  the 
treasurer  of  the  company. 

•*  If  this  was  a  loan  to  Hunter  individually, 
and  not  to  the  company,  it  is  difficult  to  find  a 
reason  for  Hunter's  proposal  that  the  note  of  the 
company  Bhould  be  accepted  by  Lambert  in  re- 
turn for  the  individual  debt  of  Hunter.  This, 
of  itself,  would  seem  almost,  if  not  altogether, 
conclusive  of  the  understanding  which  Hunter 
at  the  time  had  of  the  nature  and  character  of 
the  contract  of  the  loan  previously  agreed  on  by 
Lambert  and  Van  Haagan. 

"This  money  is  shown  by  letter  of  Van 
Haagan  to  Lambert,  of  May  14,  1885,  to  have 
been  paid  to  Maguire,  who  was  introduced  as 
'  our  secretary  and  treasurer,'  and  was  as  such 
sent  to  receive  Lambert's  check  for  the  amount 
which  was  given  to  him,  and  which  Maguire  my* 
he  gave  to  Hunter. 

"  The  testimony  of  Lambert  and  Van  Haagen 
is  properly  subject  to  the  criticism  that  the  former 
is  an  interested  witness,  and  the  latter  may  be  re- 
garded as  having  a  bias  in  Lambert's  favor.  Yet 
this  does  not  more  than  require  that  their  testi- 
mony should  be  cart  fully  scrutinized ;  but  if  not 
contradicted  by  other  testimony  in  the  cause  and 
no  question  raised  as  to  their  veracity,  the  fact  of 
interest  and  relationship  is  not  a  sufficient  justi- 


fication for  rejecting  what  they  have  sworn  to. 
They  stand  in  the  cause  unimpeached  and  un- 
contradicted. 

44  For  reasons  already  stated,  John  Hunter's 
affirmative  answer  to  the  leading  question :  It 
was  an  individual  transaction  between  yourself 
and  William  H.  Lambert,  was  it  not  ?  does  not 
contradictor  tend  to  contradict  the  positive  oaths 
of  Lambert  and  Van  Haagen,  that  the  money 
was  loaned  to  the  company. 

44  It  is  true,  Maguire  says  that  Lambert  did 
not  loan  the  company  $5000 ;  but  this  is  entitled 
to  no  consideration,  he  having  no  knowledge  of 
what  took  place  at  the  interviews  between  Van 
Haagen  and  Lambert,  or  the  subsequent  inter- 
view between  Hunter  and  Lambert  and  Van 
Haagen  at  the  tax  office. 

44  In  addition  to  what  we  have  stated  is  the 
testimony  of  Hunter  that  this  money  ultimately 
went  into  the  soap  works  company. 

44  But  it  would  be  a  waste  of  time  and  labor 
to  elaborate  the  question  in  relation  to  this  claim 
further.  We  have  said  enough  to  show  on  what 
ground  the  report  of  the  Auditor,  in  our  judg- 
ment, cannot  be  sustained,  being  contrary  to  the 
testimony.  And  if  there  was  need  for  further 
statement  of  our  views  in  relation  to  the  claim 
of  William  H.  Lambert,  it  is  sufficient  to  say 
that  we  find  ourselves  entirely  in  accord  with 
the  views  of  the  counsel  representing  this  de- 
mand, that  to  go  into  more  particular  discussion 
of  it  would  be  little  different  from  a  repetition  of 
what  they  have  so  clearly  stated  in  their  printed 
argument  in  support  of  this  claim. 

44  The  exceptions  to  the  rejection  of  each  of 
these  claims  are  sustained,  and  it  is  ordered  that 
the  distribution  reported  by  the  Auditor  be  so 
amended  as  to  allow  a  pro  rata  dividend  of  the 
fund  in  the  hands  of  the  assignee  to  the  National 
Security  Bank  and  to  William  H.  Lambert,  ex- 
cepting creditors." 

Whereupon  the  Third  National  Bank,  Rut- 
schman  Brothers,  Daniel  Maguire  &  Sons,  and 
the  Fourth  Street  National  Bank,  creditors  of 
the  company,  appealed,  assigning  the  findings 
and  decree  of  the  Court  for  error. 

Theodore  F.  Jenkins,  for  Third  National  Bank  ; 
E.  Cooper  Shapley,  for  Rutschman  Brothers; 
( George  Northrop,  for  James  Maguire  et  al.  ; 
James  F.  Bullitt  and  Richard  C.  Dale,  for 
Fourth  Street  National  Bank,  with  them),  appel- 
lants. 

The  facts  found  by  an  Auditor  are 
unless  clear  mistake  be  shown. 
Bedell's  Appeal,  87  Pa.  510. 

If  the  facts  found  by  the  Auditor  in  this 
are  correct,  there  is  no  doubt  as  to  the  law. 

If  there  is  no  antecedent  debt,  and  A.  carries 
a  bill  to  B.  to  be  discounted,  and  B.  does  not 
take  A.*s  name  upon  the  bill,  if  it  is  dishonored, 
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there  is  no  demand,  for  there  was  no  relation 
between  the  parties  except  that  transaction,  and 
the  circumstance  of  not  taking  the  name  upon 
the  bill  is  evidence  of  a  purchase  of  the  bill. 
Ex  parte  Black  burne,  10  Vesey,  204. 
If  money  is  borrowed  or  goods  bought  or  any 
other  contract  is  made  by  one  partner  upon  his 
own  exclusive  credit,  he  alone  is  liable  therefor, 
and  the  partnership,  although  the  money,  prop- 
erty, or  other  contract  is  for  their  proper  use  and 
benefit,  or  is  applied  thereto,  will  in  no  manner 
be  liable  therefor;  and  where  there  is  no  ante- 
cedent debt,  but  the  bond  of  a  partner  is  taken 
at  the  time  the  money  is  loaned  to  the  partner- 
ship, and  as  the  consideration  for  loaning  the 
money,  it  can  hardly  be  treated  as  a  collateral 
security.  It  must  be  considered  as  all  one  trans- 
action, and  the  bond  is  the  only  security  contem- 
plated, unless  perhaps  there  were  strong  and 
positive  evidence  to  show  an  express  agreement 
to  the  contrary  by  all  parties. 

North  Peuna.  Coal  Co.'b  Appeal,  45  Pa.  181,  185. 
If  a  partner  borrows  a  sum  of  money  and 
gives  his  own  security  for  it,  it  does  not  become 
a  partnership  debt  by  being  applied  to  partner- 
ship purposes. 

North  Penna.  Coal  Co. 'a  Appeal,  tupra. 
Rood  r.  Aitkiu,  6  W.  k  S.  165. 
Graeff  i\  Hitchinan,  5  'Watts,  454. 
It  is  entirely  competent  lor  one  partner  to  bor- 
row money,  or  to  buy  goods,  or  to  enter  into 
contracts  on  his  sole  and  exclusive  credit  with 
third  persons;  and,  on  the  other  hand,  it  is 
equally  competent  for  them  to  rely  on  that  exclu- 
sive credit,  and  either  to  refuse  to  contract  with 
the  firm,  or  to  exonerate  the  firm  from  all  lia- 
bility upon  any  contract,  which  would  otherwise 
bind  the  firm  as  being  for  their  account  and  bene- 
fit.   For  the  maxim  of  the  common  law  here 
applies  with  its  full  force,  modus  et  conventto 
vincunt  legem,  and  either  party  may  at  his  pleas- 
ure waive  or  relinquish  his  rights  to  which  he 
would  otherwise  be  entitled. 
Story  on  Part.,  §§  134,  136. 
Edward  H.  Weil,  for  National  Security  Bank  ; 
Henry  N.  Paul,  Jr.  (Samuel  S.  hollinysworth 
with  him),  for  Wm.  H.  Lambert,  appellees. 

The  general  rule  as  to  the  receipt  of  a  note  or 
check,  either  of  the  debtor  or  a  third  party  for  a 
debt,  is  unquestionably  that  it  does  not  operate 
as  paymeut  or  satisfaction  unless  expressly  so 
agreed.  In  case  the  note  or  check  is  disallowed 
the  original  indebtedness  revives. 

Sheeny  v.  Mandeville,  6  Cranoh,  253,  264. 
Hart  v.  Boiler,  15  S.  k  R.  162. 
Davis  v.  Desauque,  5  Wh.  530. 
Weakly  r.  Bell,  9  Watts,  280. 
Mason  v.  Wickershain,  4  W.  k  S.  100. 
Leas  et  al.  v.  Jaiues,  10  S.  k  R.  307,  315. 
Tarns  v.  Uitner,  9  Barr,  441,  448. 
Mclntyre  c.  Kennedy  et  al.,  5  Casey,  448. 
Tyson  r.  Pollock,  1  P.  k  W.  376. 
Patton  v.  Ash,  7  S.  k  R.  116. 
Stone  v.  Miller,  4  Harris,  450. 


And  even  a  higher  security  for  a  debt  given 
by  different  parties,  or  for  a  different  sum,  in  the 
absence  of  proof  of  the  intention  of  the  parties, 
will  be  presumed  to  have  been  accepted  as  col- 
lateral security,  and  not  in  satisfaction  of  the  debt. 

Jones  r.  Johnson,  3  W.  &  S.  276. 

Kby  p.  Eby's  Assignee,  5  Barr,  440. 

Eby  v.  Hoopes,  1  Pennypaoker,  175. 

Some  cases  have  recognized  an  exception  to 
this  rule  when  the  note  of  a  third  party  is  taken 
for  a  contemporaneous  debt,  holding  that  a  pre- 
sumption arises  that  the  note  was  taken  in  pay- 
ment of  the  debt,  and  that  the  debt  was  merged 
into  the  note;  the  idea  being  that  wheu  goods 
are  sold  and  a  third  party's  note  given  unin- 
dorsed, it  is  presumably  a  barter  or  exchange  of 
the  goods  for  the  note. 

This,  however,  is  only  a  presumption.  It  may 
be  rebutted  by  showing  the  actual  intention  of 
the  parties  to  have  been  otherwise.  In  other 
words,  by  showing  that  it  was  intended  that  the 
primary  debt  should  remain,  and  that  the  note 
was  only  given  as  an  additional  security  for  the 
same. 

Rew  v.  Barber,  3  Cow.  279. 
Torry  e.  Hartley,  27  Barb.  196. 
Gordon  v.  Price,  10  Ired.  Law  R.  388. 
Youngs  v.  Stabelin,  34  N.  Y.  258,  265. 
Bond  r.  Aitkin,  6  W.  k  S.  165,  168. 
Bayard  v.  Shunk,  1  Id.  92,  95. 

Many  cases,  however,  are  to  the  effect  that  no 
such  distinction  as  to  the  presumption  of  pay- 
ment exists. 

Johnson  v.  Weed,  0  Johns.  310. 

Porter  v.  Taloott,  1  Cowen,  359,  383. 

Monroe  p.  Hoff,  5  Denio,  362. 

The  authorities  establish  the  following  proposi- 
tions : — 

(1)  The  question  of  whether  a  note  is  given 
as  collateral  security  or  in  payment  is  in  all  cases 
a  question  of  intention. 

(2)  In  the  absence  of  all  evidence  of  intention 
the  presumption  always  is  that  the  note  is  given 
as  collateral  security  rather  thaq  in  payment, 
except,  perhaps,  in  the  case  of  a  note  of  a  third 
party  given  for  a  contemporaneous  debt.  But 
this  exception  is  exceedingly  doubtful  under  the 
latest  authorities,  and  no  good  reason  can  be 
given  for  its  existence. 

(3)  In  cases  which  recognize  the  supposed  ex- 
ception, the  note  of  an  agent  is  not  the  note  of  a 
third  party,  such  as  to  bring  a  case  within  the 
exception. 

Maffet  k  Rhoads  v.  Leuckel,  93  Pa.  468. 

APPEAL  OF  THIRD  NATIONAL  BANK. 

April  6,  1891.  Clark,  J.  The  controversy 
in  this  case  arises  upon  the  distribution  of  the 
assets  of  the  Van  Haagen  Soap  Manufacturing 
Company  in  the  hands  of  John  H.  Connellan, 
assignee  for  creditors,  in  the  Common  Pleas  No. 
1,  of  Philadelphia.    At  the  hearing  before  the 
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Auditor,  the  National  Security  Bunk  of  Phila- 
delphia presented  a  claim  for  $5000,  the  amount 
of  a  loan  alleged  to  have  been  made  to  the  com- 
pany in  June,  1885,  for  which  the  bank,  at  the 
time  of  the  loan,  took  the  note  of  Anthony  Van 
Haagen,  payable  to  the  order  of  John  Hunter, 
and  by  him  indorsed.  William  H.  Lambert  also 
presented  a  claim  for  $5000,  a  loan  alleged  to 
have  been  made  on  the  15th  of  May,  1885,  for 
which  he  took  the  note  of  John  Hunter.  Both 
of  these  notes  were  from  time  to  time  renewed 
until  February,  1887,  the  interest  thereon  being 
paid  by  John  Hunter.  Both  claims  were  ob- 
jected to  on  the  ground  that  they  were  loans 
not  to  the  Van  Haagen  Soap  Co.,  but  to  An- 
thony Van  Haagen  and  John  Hunter  respec- 
tively, and  that  there  was  no  liability  on  part 
of  the  soap  company  to  pay  them. 

The  appellees'  contention,  however,  is  that  the 
respective  loans  were,  in  fact,  negotiated  for  and 
in  behalf  of  the  company,  and  although  the 
notes  of  Van  Haagen  and  Hunter  were,  for  sup- 
posed prudential  reasons,  taken  as  security  for 
payment  thereof,  the  company  actually  incurred 
the  debt  and  is  liable  therefor,  and  that  the 
claims  should  therefore  be  allowed  in  this  distri- 
bution. 

The  Auditor,  apparently,  determined  the  ques- 
tion of  the  company's  liability  upon  the  fact  that 
upon  neither  of  the  notes  did  the  name  of  the 
Van  Haagen  Soap  Manufacturing  Company  ap- 
pear, either  as  maker,  indorser,  or  otherwise. 
He  was  of  opinion,  therefore,  "  that  the  relation 
of  debtor  and  creditor  was  not  created  and  at  no 
time  existed  between  these  claimants  and  the 
soap  company."  Referring  to  the  Lambert  claim 
be  SAys,  in  substance,  there  was  some  testimony 
that  the  money  was  wanted  for  the  soap  com- 
pany; but  as  the  company  was  known  to  be  in 
a  not  very  promising  state  he  could  readily  un- 
derstand why,  although  having  a  friendly  feeling 
for  the  company,  Lambert  would  see  to  it  that 
the  person  to  whom  he  advanced  the  money 
would  be  able  to  repay  it  when  it  became  due. 
This,  he  thinks,  Lambert  did.  "  At  the  date  of 
these  transactions,"  he  says,  "  Mr.  John  Hunt- 
er's name  and  credit  in  the  commercial  world 
was  without  blemish.  He  occupied  the  position 
of  receiver  of  taxes  of  Philadelphia,  was  in  re- 
ceipt of  a  large  annual  salary,  and  was  otherwise 
supposed  to  be  a  man  of  great  influence  and  large 
wealth.  It  is  very  certain  that  at  the  time  indi- 
cated he  had  not  the  slightest  premonition  of  the 
financial  and  family  calamity  by  which  he  was 
subsequently  overwhelmed.  It  is  quite  natural, 
therefore,  that  individuals  and  banks  could  be 
found  who  would  be  willing  to  lend  their  money 
upon  the  faith  and  credit  of  John  Hunter's  paper 
whilst  they  would  be  unwilling  to  advance  it 
to  a  corporation  which  was  admittedly  hanging 
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on  the  ragged  edge  of  a  stoppage  of  its  opera- 
tions A  man  who  lends  his  money  to 

another  may  or  may  not  approve  of  tlie  use  to 
which  his  debtor  intends  to  devote  the  money, 
but  he  has  the  right  to  say  before  he  parts  with 
the  cash,  and  he  generally  does  say,  upon  what 
terms  and  on  what  security  he  will  make  the 
loan.  When  he  stipulates  and  exacts  terms  and 
security  clearly  and  distinctly  expressed  in  writ- 
ing, it  would  be  taking  great  liberty  with  him 
and  his  contract  to  say  that  he  did  not  mean 
what  he  had  caused  to  be  written  but  he  meant 
something  else  of  an  entirely  different  character." 
This  is  substantially  the  view  taken  by  the  Au- 
ditor. He  fails  to  And,  in  any  explicit  form,  what 
is  the  controlling  fact  in  the  cause  ;  whether  the 
loan  of  the  money  in  each  case  was  in  (act  to  the 
company  or  to  the  parties  on  the  note — that  is  to 
say,  whether  the  notes  were  received  as  a  con- 
sideration for  the  money  or  as  a  security  merely. 

It  is  undoubtedly  true  if,  in  June,  1885,  Hunter 
had  taken  the  note  of  Van  Haagen  to  the  bank 
and  there  had  it  discounted,  the  proceeds  passing 
to  his  individual  credit,  without  more  the  hank 
would  have  been  obliged  to  rely  upon  the  parties 
to  the  note  for  payment ;  or,  as  stated  in  Ex  parte 
Blackburne  (10  Vesey,  204),  cited  by  the  appel- 
lants, "  if  there  is  no  antecedent  debt,  and  A. 
carries  a  bill  to  B.  to  be  discounted,  and  B.  does 
not  take  A.'s  name  upon  the  bill,  if  it  is  dishon- 
ored there  is  no  demand,  for  there  was  no  rela- 
tion between  the  parties  except  that  transaction, 
and  the  circumstance  of  not  taking  the  name  upon 
the  bill  is  evidence  of  a  purchase  of  the  bill."  It 
is  true,  and  the  appellants  contend,  that  an  analo- 
gous principle  should  prevail  here,  that  if  a  part- 
ner borrows  a  sum  of  money  and  gives  his  own 
security  for  it,  it  does  not  become  a  partnership 
debt  merely  because  it  is  applied  to  partnership 
purposes.  (Graeff  v.  Hitchman,  5  Watts,  454.) 
"  It  is  entirely  competent  for  one  partner  to  bor- 
row money  or  to  buy  goods  or  to  enter  into  eon- 
tracts  on  his  sole  and  exclusive  credit  with  third 
persons;  and,  on  the  other  hand,  it  is  equally 
competent  for  them  to  rely  on  that  exclusive 
credit  and  either  to  refuse  to  contract  with  the 
firm  or  to  exonerate  the  firm  from  all  liability 
upon  any  contract  which  would  otherwise  bind 
the  firm  as  being  for  their  account  or  benefit." 
(Story  Part.  134-6.)  It  may  be  also,  as  was 
held  in  Bond  v.  Aitkin  (6  W.  &  S.  165)  and 
North  Penna.  Coal  Co.'s  Appeal  (45  Pa.  181), 
that  when  there  is  no  antecedent  debt  and  the 
partner  executes  his  bond,  which  is  a  security  of 
a  higher  nature,  as  a  consideration  for  money 
loaned,  it  would  require  stronger  proof  to  estab- 
lish an  express  agreement  by  parol  that  the  part- 
nership was  nevertheless  to  be  held  for  the  debt. 

Similar  principles  perhaps  apply  in  certain 
cases  to  companies  or  corporations.    "  It  may 
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therefore  be  taken  to  be  established,"  says  Lind- 
ley  on  Partnership,  364,  "  that  a  partnership  or 
company  not  liable  on  a  contract  when  entered 
into,  does  not  become  liable  upon  it  by  reason  of 
having  benefited  by  it ;  and  further,  that  a  com- 
pany or  partnership  which  has  benefited  by  a 
contract  not  binding  on  it,  is  not  to  be  deemed  to 
have  thereby  ratified  that  contract,  nor  to  have 
incurred  an  obligation  quasi  ex  contractu,  similar 
to  that  which  would  have  been  incurred  if  the 
contract  had  been  binding  on  the  firm  or  company 
in  the  first  instance." 

As  the  giving  of  the  note  was  in  this  case  co- 
temporaneous  with  the  creation  of  the  debt,  the 
presumption,  we  think,  was,  that  the  note  was 
discounted,  or  that  it  was  given  as  a  considera- 
tion, and  not  as  a  security  for  the  money.  But 
this  is  only  a  presumption  of  fact,  and  may  be 
rebutted,  by  showing  the  actual  intent  of  the 
parties  to  have  been  otherwise.  It  is  not  dis- 
puted that  Van  Haagen  and  Hunter  had  the  power 
to  bind  the  company  for  borrowed  money ;  it  was 
competent,  therefore,  for  the  National  Security 
Bank  to  show  that  the  money  was,  in  fact,  loaned 
to  the  company  for  the  company's  use  ;  that  the 
transaction  was  not  the  discount  of  a  note,  but  a 
t  loan  of  money  to  the  company,  the  note  being  in 
the  nature  of  a  collateral  security  for  the  pay- 
ment thereof  (Maffet  &  Hhoads  t>.  Leuckel,  93 
Pa.  468).  In  the  case  cited  the  facts  found  by 
the  referee  were  as  follows  :— 

Maffet  &  Rhoads,  the  defendants,  during  the 
year  1866  were  partners,  engaged  in  building  a 
section  of  the  Lehigh  and  Susquehanna  Railroad. 
Rhoads  applied  to  the  plaintiff,  Leuckel,  for  $200, 
representing  that  he  wished  the  same  for  the 
purpose  of  paying  the  men  in  the  defendants' 
employ,  and  thereupon  the  said  amount  was  ad- 
vanced by  the  plaintiff,  and  the  sum  was  used  by 
Rhoads  for  the  purpose  mentioned,  he  giving  the 
plaintiff  his  own  individual  note  for  the  amount. 
Suit  was  brought,  not  upon  the  note,  but  for  the 
recovery  of  the  money  advanced,  and  judgment 
was  entered  for  the  plaintiff.  When  the  cause 
came  here  this  Court,  in  a  per  curiam,  said : 
"  There  was  nothing  in  the  form  of  the  note  pro- 
duced in  evidence  to  preclude  the  plaintiff  from 
showing  that  it  was  given  for  a  partnership  debt, 
that  it  was  not  accepted  in  satisfaction,  but 
merely  as  collateral  security.  It  matters  not 
that  the  making  of  the  note  was  cotemporaneous 
with  the  partnership  debt.  On  the  facts  found 
by  the  referee,  we  are  of  the  opinion  that  the 
judgment  was  right." 

There  can  be  no  doubt  but  that  the  money  in 
both  cases  at  bar  was  borrowed  for  the  use  of  the 
company.  Both  loans  were  solicited  in  the  first 
instance  by  Van  Haagen,  to  provide  means  for 
the  purchase  of  stock  and  materials  for  the  com- 
pany.   It  is  of  no  consequence  that  the  money 


was  put  to  the  credit  of  John  Hunter,  for  John 
Hunter  was  the  company's  banker.  He  owned 
practically  all  of  the  stock,  and  the  company's 
funds  were,  up  to  that  time  at  least,  supplied 
from,  and  deposited  in,  his  private  account.  The 
testimony  of  Van  Haagen,  Lambert,  and  Con- 
nellan,  in  the  one  case,  and  of  Van  Haagen, 
Maguire,  Connellan,  and  Cox  the  cashier,  in  the 
other,  is  clear  and  convincing  on  this  point. 
The  only  contradiction  is  by  John  Hunter,  whose 
answers  to  questions  put  to  him  are  so  manifestly 
equivocating  and  evasive  as  to  render  his  testi- 
mony very  unsatisfactory.  But  from  the  tenor  of 
the  testimony,  as  a  whole,  there  can  be  no  con- 
clusion'of  fact  more  clear  than  that  both  of  these 
loans  were  effected  for  the  use  and  benefit  of  the 
Van  Haagen  Soap  Manufacturing  Company.  It 
is  equally  clear,  not  only  from  what  occurred  at  the 
time,  but  before  and  after,  that  this  was  the  un- 
derstanding of  all  the  parties  concerned,  not  only 
of  Van  Haagen,  Hunter,  and  the  soap  manufac- 
turing company  on  the  one  side,  but  of  the  bank 
and  Lambert  on  the  other;  and  also,  that  the 
money  ultimately  went  into  the  company  and 
was  used  in  the  business.  It  is  unnecessary  for 
us  to  refer  in  detail  to  the  evidence;  in  so  doing 
we  would  be  obliged  to  extend  the  bounds  of  this 
opinion  to  an  undue  extent.  What  we  have  said 
is  the  result  of  a  careful  study  of  the  testimony, 
and  it  is  only  required  that  we  should  state  our 
conclusions. 

In  rebuttal  of  the  presumption  which  is  sup- 
posed to  arise,  in  such  a  case,  we  have  to  begin 
with  the  fact,  that  the  loans  were  for  the  com- 
pany's use,  that  all  the  parties  concerned  so  un- 
derstood it,  and  that  the  money  was  in  fact  so 
applied.  As  to  the  contemplated  liability  of  the 
company  to  repay  the  debt,  we  may  in  addition 
to  what  has  already  been  said,  refer  briefly  to  the 
testimony.  The  bank  officers  regarded  Van 
Haagen  and  Hunter  as  a  company.  Mr.  Gel- 
bach,  at  the  time  of  the  loan,  when  Cox,  the 
cashier,  expressed  surprise  that  the  company's 
name  was  not  on  the  paper,  replied  that  the  par- 
ties to  the  note  were  the  whole  company.  When 
Maguire  came  to  renew  the  note,  the  last  time, 
he  asked  Cox  if  the  bank  would  be  willing  to 
renew  it.  Mr.  Cox  inquired  how  the  Soap 
Manufacturing  Company  was  getting  along. 
Maguire  replied  that  they  were  getting  along 
very  well,  and  that  the  "  company"  would  not 
want  the  note  renewed  again ;  that  this  was  the 
last.  Mr.  Connellan,  the  assignee,  testified  that 
shortly  after  his  appointment  as  assignee,  in  June, 
1889,  be  had  a  conversation  with  Mr.  Hunter  in 
the  president's  room  of  the  Keystone  National 
Bank,  and  that  Hunter  said  he  was  very  sorry 
for  the  National  Security  Bank ;  that  they  had 
been  very  kind  to  him,  and  the  note,  which 
they  discounted  at  the  request  of  Mr.  Van 
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Hoagen,  was  really  for  the  benefit  of  the  Van 
Haagen  Soap  Manufacturing  Company,  and 
should  be  a  claim  on  the  fund  in  his  hands,  as 
assignee.  44  He  also  told  me,"  says  Mr.  Con- 
n el lan,  "  there  was  another  note,  which  had  been 
given  to  Mr.  Van  Haagen's  son-in-law,  Mr. 
William  H.  Lambert,  and  that  that  should 
also  be  a  claim  on  this  fund."  I  told  him 
that  I  had  been  over  the  books  of  the  company, 
and  that  on  the  face  of  the  matter  at  least,  the 
company  was  not  liable  for  this  loan.  He  said, 
44  that  Mr.  Lambert,  at  the  time  he  took  this  note, 
thought  that  he,  Mr.  Hunter,  was  stronger  than 
the  company,  and  that  that  was  why  the  note 
wan  signed  that  way,  instead  of  the  company's 
note  being  given." 

That  the  notes  were  taken  for  greater  security 
tban  if  signed  by  the  company,  cannot  be  ques- 
tioned, but  if  the  contract  was  with  and  for  the 
company,  the  notes  would  stand  as  a  collateral 
security  for  the  company's  debt.  The  learned 
Judge  of  the  Court  below,  was  of  opinion,  that 
the  testimony  was  sufficient  to  rebut  the  pre- 
sumption that  the  notes  were  taken  as  a  con- 
sideration for,  or  in  payment  of  the  debt,  and  we 
are  satisfied  that  he  was  right. 

The  decree  of  the  Common  Pleas  is  affirmed, 
and  the  appeal  dismissed  at  the  cost  of  the 
appellants. 

APPEAL  OF  BCT8CHMAN  BROS. 

April  6, 1891.  Clark,  J.  For  reasons  given 
in  our  opinion  filed  in  the  appeal  of  the  Third 
National  Bank  of  Philadelphia,  filed  herewith, 
the  decree  of  the  Common  Pleas  is  affirmed, 
and  the  appeal  dismissed  at  the  cost  of  the 
appellants. 
■ 

APPEAL  OF  MAOUIRE  k  SONS. 

April  6, 1891.  Clark,  J.  For  reasons  given 
in  our  opinion  in  the  appeal  of  the  Third 
National  Bank  of  Philadelphia,  filed  herewith, 
the  decree  of  the  Common  Pleas  is  affirmed, 
and  the  appeal  dismissed,  at  the  cost  of  the 
appellant*. 

APPEAL  OF  FOURTH  8T.  NATIONAL  BANK. 

April  6,  1891.  Clark,  J.  For  reasons 
given  in  our  opinion  in  the  appeal  of  the  Third 
National  Bank  of  Philadelphia,  filed  herewith, 
the  decree  of  the  Common  Pleas  is  affirmed, 
and  the  appeal  dismissed  at  the  cost  of  the 
appellants.  n.  c.  o. 


Jan.  '91,  195  and  196.  March  10,  1891. 

Carr  v.  City  of  Easton. 

Negligence — Contributory  negligence —  Imputed 
negligence — Roads  and  highways— Voluntary 
carrier  without  compensation — Contributory 
negligence  of  the  latter  does  not  debar  pas- 
senger  from  recovering  from  the  party  who 
was  the  direct  cause  of  the  injury. 

The  negligence  of  a  voluntary  carrier  cannot  be  im- 
puted to  a  passenger  who  is  guilty  of  no  contributory 
negligence. 

Wherein  such  cues,  the  passenger  voluntarily  joins 
the  driver  in  testing  a  patent  danger,  he  in  barred  as 
a  matter  of  law  by  his  own  contributory  negligence. 

Where  in  an  action  for  damages  upon  the  ground  of 
negligence,  contributory  negligence  upon  tbe  part  of 
the  plaintiff  is  clearly  shown  by  the  evidence,  but 
only  where  it  is  clearly  shown,  the  Court  may  so  declare 
it  as  a  matter  of  law,  and  direct  a  verdict  for  defendant. 

C.  was  riding  in  a  sleigh  belonging  to  her  brother- 
in-law,  T.,  in  Kaaton,  on  December  30,  1887,  with  T.t 
and  A.,  who  was  driving.  A  heavy  snow  had  fallen 
on  December  18.  A  railway  track  ran  along  the 
middle  of  the  street,  from  which  the  snow  had  been 
removed  and  piled  on  each  side,  with  gutters  dug 
upon  either  side  of  the  rails.  The  snow  had  also 
been  removed  from  the  pavements  and  added  to  the 
piles.  Tbe  sleigh  was  driven  between  the  rails  a  dis- 
tance of  upwards  of  2000  feet  when  it  became  neces- 
sary to  turn  out  for  a  sleigh  coming  in  the  opposite 
direction.  The  driver  Blacked  up  and  turned  off  of 
the  track,  when  the  sleigh  struck  the  snow-bank  and 
was  overturned,  C.  being  injured.  C.  saw  other  teams 
using  the  street,  was  not  shown  to  have  any  special 
knowledge  of  driving,  or  horses,  or  sleighs,  and  had 
trusted  herself  to  the  guidance  of  T.  and  A.  C.  hav- 
ing brought  suit  against  the  city,  the  Court  directed  a 
verdict  for  the  defendant  upon  the  ground  of  contri- 
butory negligence : 

Held,  to  be  error.  The  question  whether  the  danger 
was  so  apparent,  or  so  serious,  that  plaintiff  was  called 
upon  to  exeroise  her  own  judgment  in  opposition  to 
that  of  those  in  charge  of  the  sleigh,  should  have  been 
left  to  the  jury. 

Whether,  in  this  case,  there  was  negligenoe  on  the 
part  of  defendant,  not  considered. 

Crescent  Township  v.  Anderson  (114  Pa.  643),  and 
Dean  v.  Penna.  R.  K.  Co.  (129  Id.  514),  distinguished 
from  this  case,  and  from  Borough  of  Carlisle  v.  Bris- 
bane (113  Id.  544). 

Appeals  of  Susan  Carr  and  Andrew  Carr, 
plaintiffs,  from  judgments  of  the  Common  Pleas 
of  Northampton  County,  in  actions  of  trespass, 
brought  against  the  city  of  Easton,  to  recover  for 
injuries  received  by  said  Susan  Carr  owing  to 
the  alleged  negligence  of  defendant,  and  for  the 
loss  of  services  sustained  by  Andrew  Carr,  her 
husband. 

Both  cases  were  tried  together  before  Schuy- 
ler, P.  J.,  when  it  appeared  that  plaintiff  re- 
ceived her  injuries  by  the  upsetting  of  a  sleigh  on 
December  30, 1887,  on  Walnut  Street,  in  Easton. 
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Walnut  Street  is  narrow,  being  about  80  feet 
wide,  and  is  much  travelled.  A  street  passenger 
railway  l rack,  runs  along  the  centre  of  the 
street.  Snow,  about  two  feet  in  depth,  had  fallen 
on  December  18,  1887,  followed  by  several 
lighter  snows  before  December  80.  Much  of  the 
snow  had  been  removed  from  the  track  to  the 
side  thereof,  and  gutters  had  been  dug  about  a 
foot  in  depth  on  either  side  of  the  rails  of  the 
track.  The  snow  had  likewise  been  removed 
from  the  pavements  and  gutters  and  thrown 
toward  the  track,  thus  forming  a  high  ridge  on 
either  side  of  the  railway  track.  The  clear  part 
of  the  carriage  way  was  not  wide  enough  to  allow 
teams  to  pass  each  other.  The  street  is  entirely 
straight  throughout  its  entire  distance  of  less 
than  half  a  mile,  and  in  an  easterly  direction  has 
a  gradually  descending  grade. 

On  December  80,  between  10  and  11  A.  M., 
Samuel  Trumbore,  with  Samuel  Adams,  on  a  low 
sled  came  to  the  residence  of  Susan  Carr  to  take 
her  and  her  two  children  to  his  house.  Trum- 
bore and  Adams  sat  together  on  the  front  seat 
and  Mrs.  Carr  between  her  children  on  the  rear 
seat.  They  went  in  Butler  Street  to  Walnut, 
thence  down  Walnut,  passing  Washington  and 
Ferry  streets,  on  a  slow  trot,  driving  on  the 
street  car  track,  between  the  rails  after  they 
passed  Ferry  Street,  a  distance  of  2168  feet, 
until  they  met  a  team  coming  in  the  opposite 
direction,  when,  turning  to  the  right,  on  a  walk, 
they  crossed  the  right  gutter,  but  coming  in  con- 
tact with  the  bank  of  ice  the  sled  slid  to  the  left, 
the  runner  fell  into  the  gutter,  causing  the  upset, 
throwing  Mrs.  Carr  and  her  children  out  on  the 
ice  and  breaking  and  dislocating  her  arm  near 
the  elbow. 

Whilst  Mrs.  Can*  was  acquainted  with  Walnut 
Street,  she  did  not  know  its  condition  on  that 
day  prior  to  this  occurrence.  Neither  did  Mr. 
Trumbore,  or  Samuel  Adams,  the  driver.  Other 
teams  were  travelling  on  this  street.  Trumbore 
and  Adams,  in  driving  to  Mrs.  Carr's  house,  had 
taken  another  route,  where  the  streets  were  safe 
and  clear,  entirely  avoiding  Walnut  Street. 

The  plaintiff  proposed  to  prove  that  there  were 
other  upsets  at  that  place  about  this  time.  Ob- 
jected to.    Objection  sustained.  Exception. 

The  plaintiff  likewise  proposed  to  prove  that 
Mr.  Wood,  a  member  of  the  highway  department, 
said  the  reason  the  snow  and  ice  was  not  removed 
at  the  time  of  the  accident  was  because  they  were 
uncertain  as  to  whether  it  was  the  duty  of  the 
city  or  the  street  car  company  to  remove  it. 
Objected  to.    Objection  sustained.  Exception. 

Plaintiff  proved  also  that  the  supervisor,  after 
this  accident,  removed  the  snow  from  this  street, 
between  Sixth  and  Ferry  streets. 

The  Court  charged :  44  It  must  be  conceded 
that  Walnut  Street,  where  the  accident  happened, 


was,  on  the  day  of  the  accident,  in  an  unsafe 
condition,  owing  to  high  embankments  of  snow 
and  ice  on  either  side  of  the  single  track,  which 
was  the  only  passageway  for  vehicles,  and  if  the 
only  question  before  you  was  whether  the  city 
had  been  guilty  of  negligence  in  allowing  the 
street  to  remain  in  this  condition  for  an  unreason- 
able  length  of  time  I  would  probably  have  to 
submit  that  question,  under  the  evidence,  to  your 
consideration.  But  it  does  not  necessarily  follow, 
even  if  you  should  find  that  the  city  was  negli- 
gent and  that  the  accident  to  the  plaintiff  was  the 
result,  that  the  plaintiff  would  be  entitled  to  your 
verdict ;  for  the  law  is  that  if  the  negligence  of 
the  plaintiff  contributed  in  any  degree  to  the  ac- 
cident she  cannot  recover.  Ordinarily  and  gen- 
erally the  question  of  contributory  negligence  is 
for  the  jury,  but  the  rule  is  not  universal.  When 
the  facts  are  undisputed  and  the  inference  of  con- 
tributory negligence  is  a  necessary  one,  there  it 
becomes  the  duty  of  the  Court  to  draw  the  infer- 
ence and  to  give  to  the  jury  binding  instructions 
to  find  for  the  defendant.  This,  I  think,  is  such 
a  case.  Walnut  Street  is  one  of  the  narrowest 
and  at  the  same  time  one  of  the  busiest  thorough- 
fares in  our  city,  with  the  track  of  a  passenger 
railway  company  running  through  its  centre. 
Some  ten  days  before  the  accident  happened  a 
heavy  snow  had  fallen  which  was  still  on  the 
ground.  The  track  of  the  railway  company, 
however,  had  been  cleared  by  shovelling  the  snow 
on  either  side  of  the  track,  thus  making  embank- 
ments, which  were  further  increased  by  the  snow 
from  the  sidewalks.  The  passageway  in  the 
street  was  not  wide  enough  to  allow  teams  to 
pass  each  other  without  mounting  these  embank- 
ments. The  condition  of  the  street  from  the 
point  where  the  plaintiff  entered  it  was  plainly 
visible  throughout  its  entire  length.  There  were 
other  streets  free  from  danger  which  the  plaintiff 
might  have  taken  by  a  very  slight  detour.  The 
plaintiff  was  entirely  familiar  with  the  locality 
and  its  surroundings.  The  driver  sat  on  the  left 
band  side  of  the  sleigh  from  no  necessity.  Meet- 
ing a  team  coming  from  the  opposite  direction  the 
driver  turned  to  the  right  and  in  endeavoring  to 
get  the  sleigh  over  the  embankment  the  sleigh 
overturned,  causing  the  accident  of  which  the 
plaintiff  complains.  These  are  the  undisputed 
facts,  and  to  my  mind  they  lead  so  irresistibly  to 
the  conclusion  that  the  plaintiff  was  guilty  of 
contributory  negligence  that  I  feel  constrained  to 
say  to  you  that  she  has  no  cause  of  action.  You 
will,  therefore,  return  a  verdict  in  favor  of  the 
defendant." 

Verdict  accordingly.  Plaintiffs  then  appealed, 
assigning  for  error  that  the  Court  erred  :  (1)  in 
deciding  that  the  plaintiff,  Susan  Carr,  was 
guilty  of  contributory  negligence;  (2)  in  not 
submitting  the  question  of  negligence  on  the  part 
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of  the  city  to  the  jury;  (3)  in  not  allowing  plain- 1  driver  of  the  sleigh  cannot  be  imputed  to  Mrs. 


tiff  to  prove  that  other  persons  upset  at  the  same 
place  a  few  days  before;  (4)  in  directing  the 
jury  to  return  a  verdiet  in  favor  of  the  defend- 
ant ;  (5)  in  charging  as  follows :  "  The  condi- 
tion of  the  street  from  the  point  where  the  plain- 
tiff entered  it  was  plainly  visible  throughout  its 
entire  length." 

F.  //.  Lehr,  for  appellants.  » 
The  only  negligence  imputed  to  Mrs.  Carr  is, 
that  she  did  not  object  to  being  driven  in  the 
sleigh  through  this  Btreet  on  that  day ;  but  she 
did  not  know  the  street  was  unsafe,  and  she  had 
a  right  to  expect  that  after  such  a  lapse  of  time 
it  would  be  in  a  reasonably  safe  condition. 
This  case  is  ruled  by — 
Erie  v.  Schwingle,  22  Pa.  384. 
Macnugie  Twp.  r.  MerkhofTer,  71  Id.  276. 
McLaughlin  v.  Corrjr,  77  Id.  109. 
Boroogh  of  Carlisle  v.  Brisbane,  113  Id.  544. 
This  ease  differs  from — 
Dean  r.  Penna.  R.  R.  Co.,  129  Pa.  514. 
Crescent  Twp.  v.  Andersou,  114  Id.  643. 
The  question  of  negligence  should  have  been 
left  to  the  jury. 

The  plaintiff  should  have  been  allowed  to  show 
that  other  upsets  had  taken  place  at  the  same 
place  a  few  days  before. 

North  Manheim  Twp.  v.  Arnold,  119  Pa.  389. 
H.  J.  Steele,  city  solicitor,  for  appellee. 
The  excluded  evidence  was  clearly  inadmis- 
sible. 

Greenleaf,  Bv.  §  52. 
Lincoln  r.  Mfg.  Co.,  9  Allen,  181. 
Hawks  v.  Charlemont,  110  Mass.  110. 
Cutter  r.  Howe,  122  Id.  541. 
Plaintiff  could  see  the  condition  of  the  street, 
the  snow  banks,  and  the  railway  tracks,  if  she 
hud  chosen  to  use  her  eyes,  and  was  chargeable 
with  negligence  in  consenting  to  be  driven 
through  the  street. 

There  can  be  no  recovery  for  a  mutual  fault  of 
both  parties. 

R.  R.  Co.  v.  Aspell,  23  Pa.  147. 
Snow  and  ice  are  not  per  se  defects  in  a 
street  for  which  a  city  is  responsible.    It  be- 
comes the  duty  of  those  using  the  streets  to  ex- 
ercise increased  care  and  caution. 
Beach  on  Cont.  Neg.  282. 
Plaintiff  saw  the  danger  and  could  have  avoided 
it  by  going  through  another  street.    It  would 
therefore  have  been  error  to  submit  the  case  to 
the  jury. 

Baker  t\  Pehr,  97  Pa.  70. 
Erie  r.  Magill,  101  Id.  616. 
Barnes  v.  Sowden,  119  Id.  60. 
Twp.  of  Crescent  v.  Anderson,  114  Id.  643. 
Kohb  r.  Connellsville,  26  Wbkklt  Notes,  517. 
Forks  Twp.  v.  King,  84  Pa.  230. 
Fleming  v.  Lock  Haven,  15  Wbbklt  Notes,  216. 
Railway  Co.  v.  Taylor,  104  Pa.  306. 
Dnrkin  r.  Troy,  61  Barb.  437. 
Wharton  on  Neg.  §  440. 
While  it  is  true  that  the  negligence  of  the 


Carr  if  she  did  not  contribute  to  her  injury,  it  is 
equally  true  that  if  she  willingly  joined  the  driver 
in  testing  the  danger  she  is  guilty  of  negligence, 
and  is  responsible  for  the  consequences  of  her 
own  act. 

Twp.  of  Crescent  r.  Anderson,  114  Pa.  643. 
Dean  i\  Penna.  R.  R.  Co.,  129  Id.  514. 

A  municipality  is  not  an  insurer  against  all 
defects,  even  in  its  highways,  and  if  a  defect 
exists  in  them,  or  is  the  work  of  a  wrongdoer, 
notice  must  be  brought  home  to  the  corporation, 
or  the  defect  must  be  so  notorious  as  to  be  evi- 
dent to  all  passers. 

Rapho  v.  Moore,  68  Pa.  404. 
Otto  Twp.  v.  Wolf,  106  Id.  608. 

May  4, 1891.  Mitchell,  J.  Mrs.  Carr  was 
a  guest  in  the  sleigh  which  was  the  property  of 
her  brother-in-law,  Trumbore.  The  exact  rela- 
tion to  the  party  of  Adams,  who  was  driving, 
does  not  appear,  but  he  was  apparently  a  friend 
of  Trumbore.  He  certainly  was  not  in  any 
I  sense  the  servant  of  Mrs.  Carr.  Under  these 
circumstances  it  was  conceded  in  the  Court  be- 
low %nd  at  the  argument  that  the  negligence 
either  of  Trumbore  or  of  Adams  was  not  imput- 
able to  Mrs.  Carr.  (Borough  of  Carlisle  v.  Bris- 
bane, 113  Pa.  544.) 

We  have  then  the  sole  remaining  question 
whether  there  was  contributory  negligence  on 
the  part  of  Mrs.  Carr  herself,  so  clearly  shown 
by  the  evidence  that  the  Court  was  right  in  de- 
ciding it  as  a  question  of  law,  and  directing  a 
verdict  for  the  defendant.  It  is  entirely  settled 
that  this  may  be  done  in  a  clear  case,  but  in  a 
1  clear  case  only.  Two  recent  decisions  of  this 
Court  are  relied  upon  to  support  the  present 
ruling.  In  Crescent  Township  v.  Anderson 
(114  Pa.  643).  there  was  a  gully  or  small  ravine 
across  the  public  road,  over  which  travellers 
ordinarily  crossed  by  a  bridge.  Plaintiff,  driving 
with  her  father,  found  the  bridge  impassable,  the 
flooring  having  been  torn  up  for  repair,  and  her 
father  then  drove  through  the  ravine,  at  the  side 
of  the  bridge,  and  in  60  doing  the  spring  catch  of 
the  wagon  seat  broke  and  plaintiff  was  thrown 
out  and  injured.  It  was  held  that  though  the 
plaintiff  was  not  affected  by  the  negligence  of  the 
driver,  yet  as  she  had  voluntarily  joined  him  in 
testing  a  patent  danger  she  was  barred  as  matter 
of  law  by  her  own  contributory  negligence.  A 
closely  analogous  case  is  Dean  v.  R.  K.  Co.  (129 
Pa.  514),  where  the  same  rule  was  applied  to  the 
plaintiff,  who,  riding  with  a  neighbor  in  the  bet- 
ter's wagon,  neither  stopped,  looked,  nor  listened, 
nor  requested  the  driver  to  do  so,  at  a  railroad 
crossing  with  which  he  was  familiar.  The  essen- 
tial point  in  these  cases  was  the  patent  character 
of  the  danger,  and  in  the  latter,  in  addition,  the 
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violation  of  a  fixed  rule  of  law  as  to  the  duty  of 
travellers  in  crossing  a  railroad,  thus  constituting 
clear  legal  negligence.  This  is  the  distinction 
between  these  cases  and  Borough  of  Carlisle  v. 
Brisbane  (supra),  and  also  between  the  latter 
and  Erie  v.  Magill  (101  Pa.  616);  R.  W.  Co. 
v.  Taylor  (104  Id.  806) ;  Dehnhardt  v.  Philadel- 
phia (15  Weeklt  Notes,  214);  Fleming  v. 
Lock  Haven  (Id.  216),  and  others  of  the  same 
class,  where  the  danger  was  either  patent  or 
the  plaintiff  had  knowledge  or  warning  of  it 
beforehand. 

In  the  present  case  we  are  unahle  to  say  that 
the  circumstances  proved  were  such  as  to  estab- 
lish any  fixed  standard  of  prudent  conduct  from 
which  Mrs.  Carr  departed.  It  was  not  shown 
that  she  was  informed  of  the  condition  of  this 
particular  street.  All  of  the  streets,  as  she  tes- 
tifies, were  covered  with  deep  snow,  and  while 
the  special  ruts  or  gutters  caused  by  the  digging 
out  of  the  snow  and  ice  down  to  the  car  tracks, 
were  visible  to  her,  it  is  not  clear  that  they  did 
or  necessarily  ought  to  have  conveyed  to  her 
mind  the  idea  of  danger.  She  saw  other  teams 
using  the  street ;  her  own  drove  a  considerable 
distance  in  it  before  the  accident,  and  she  may 
have  thought,  as  her  driver,  Adams,  says  he  did, 
that 44  there  were  other  teams  turned  out,  and  we 
thought  we  could  turn  out  just  as  well."  She 
was  a  woman  not  shown  to  have  any  special 
knowledge  of  driving,  or  horses,  or  sleighs,  who 
had  trusted  herself  to  the  guidance  of  her 
brother-in-law  and  his  friend,  and  we  cannot  Buy, 
as  matter  of  law,  that  the  danger  was  so  appa- 
rent or  so  serious  that  she  was  called  upon  to 
exercise  her  own  judgment  in  opposition  to 
theirs.  All  these  matters  are  for  the  jury  to 
decide  upon  their  view  of  reasonable  care  and 
prudent  conduct  under  the  circumstances  shown 
by  the  evidence. 

The  question  of  the  negligence  of  the  defendant 
is  not  raised  on  this  appeal,  and  of  course  we 
have  not  considered  it. 

Judgment  reversed,  and  venire  de  novo 
awarded.  H.  C.  O. 


Jan.  *91,  154.  February  25,  1891. 

Moules  v.  Delaware  and  Hudson  Canal 

Co. 

Negligence — Contributory  negligence — 
Employer's  liability. 

The  test  of  the  liability  of  an  employer  to  an  em- 
ployee is  negligence  and  not  dauger,  and  where,  in  an 
action  for  damages  for  personal  injuries,  the  testimony 
fails  to  establish  any  negligence  on  the  part  of  the 
defendant,  binding  instructions  should  be  given  to  the 
Jury  to  find  for  defeudant. 


The  honest  exercise  of  his  judgment  by  &  competent 
employee  in  the  conrse  of  his  employment,  can  never 
be  negligence  to  make  the  employer  liable  to  a  co- 
employee. 

Appeal  of  the  Delaware  and  Hudson  Canal 
Company,  defendant,  from  the  judgment  of  the 
Common  Pleas  of  Wayne  County,  in  an  action 
of  trespass,  by  Laura  Moules,  to  recover  dam- 
ages resulting  from  alleged  negligence  of  defen- 
dant in  causing  the  death  of  her  husband. 

On  the  trial,  before  Seelt,  P.  J.,  the  facts 
appeared  substantially  as  follows:  Abram 
Moules,  plaintiff's  husband,  was  employed  as  a 
conductor  of  a  coal  train  on  a  gravity  road  be- 
tween Waymart  and  Honesdale,  and  had  been 
so  employed  at  the  time  of  his  death  for  a  period 
of  about  seventeen  years.  On  January  7,  1889, 
Moules's  train  of  forty-eight  cars  reached  plane 
17  at  about  noon.  Henry  Sohn,  one  of  the  run- 
ners, took  up  the  incline  two  trains  of  twelve 
cars  each,  and  Hoyle,  another  runner,  followed 
him  with  twelve  cars.  It  appeared  that  when 
the  weather  was  good  each  runner  proceeded  at 
once  with  his  trip,  but  if  snow  was  falling  they 
stopped  in  a  snow  shed  until  all  the  cars  arrived, 
when  they  all  went  together  to  Waymart.  On 
the  morning  of  January  7  it  was  storming,  and 
Sohn,  the  first  runner,  by  direction  of  John 
Ryan,  a  foreman  employed  by  the  defendant, 
stopped  his  cars  in  the  shed.  The  next  runner 
also  stopped  his  there.  Then  Moules  brought 
up  his  cars,  and,  after  unhooking  them,  started 
on  his  trip,  and  after  running  about  150  feet 
they  collided  with  Sohn's ;  Moules  was  thrown 
from  the  car,  and  received  injuries  which  resulted 
in  his  death. 

Ryan,  who  helped  Moules  up  when  he  was 
injured,  testified  that  the  latter  had  said  that  he 
did  not  look  ahead.  44 1  don't  know  when  I 
ever  missed  it  before,  and  I  don't  know  what 
made  me  then." 

It  appeared  that  when  Hoyle  stopped  his  cars 
he  started  back  to  warn  Moules,  but  was  called 
back  by  Ryan  to  perform  some  other  duty.  Ryan, 
however,  did  not  know  of  Hoyle's  intention,  and 
there  was  no  proof  of  any  custom  to  give  such 
warning. 

Further  evidence  was  given  to  show  that  the 
cars  were  not  running  faster  than  four  or  five 
miles  an  hour,  and  the  deceased  could  have 
jumped  from  the  cars  had  he  been  looking  ahead. 

The  defendant  requested  the  Court  to  charge, 
inter  alia,  as  follows :  (7)  Under  all  the  evi- 
dence the  verdict  must  be  for  the  defendant. 
Refused,    (Tenth  assignment  of  error.) 

The  Court  charged  the  jury,  inter  alia,  aa 
follows : — 

44  This  action  is  brought  by  the  plaintiff  to  re- 
cover compensation  for  the  pecuniary  loss  which 
she  has  sustained  through  the  death  of  her  bus- 
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band,  whose  death  she  alleges  was  occasioned  by 
the  negligence  of  the  Delaware  and  Hudson 
Canal  Company,  the  defendant  in  this  case.  The 
law  in  such  cases,  where  one  person  or  a  corpo- 
ration becomes  responsible  by  reason  of  negli- 
gence for  damages,  measures  the  damages  strictly 
by  the  pecuniary  loss  sustained  by  the  parties 

seeking  to  recover  Three  things  are 

necessary  to  entitle  a  person  to  recover  in  an 
action  of  this  kind.  In  the  first  place  the  plain- 
tiff must  show  by  the  preponderance  of  evidence 
— that  is,  satisfy  your  minds  by  the  weight  of 
evidence — that  the  defendant  has  been  guilty  of 
negligence ;  that  it  has  failed  to  discharge  some 
duty  which  it  owed  to  the  plaintiff's  husband. 
In  the  next  place  it  must  appear  by  the  prepon- 
derance of  evidence  in  the  case  that  the  injury 
was  the  result  of  their  negligence.  For  although 
the  defendant  might  have  been  negligent,  yet  if 
that  negligence  did  not  produce  the  injury  com- 
plained of,  it  would  furnish  no  ground  of  action. 
The  defendant  must  be  shown  to  have  been  neg- 
ligent, and  then  it  must  be  shown  that  that  negli- 
gence was  the  cause  of  the  injury  complained  of. 
And  in  the  third  place,  upon  all  the  evidence  in 
the  case,  it  must  not  appear  that  the  plaintiff's 
husband  was  guilty  of  any  negligence  whatever 
which  contributed  in  any  degree  to  produce  the 
injury.  That  is,  in  this  case  Mr.  Moules  must 
have  been  absolutely  free  from  any  negligence 
which  contributed  even  in  the  slightest  degree 
to  produce  the  unfortunate  accident,  in  order  to 

entitle  the  plaintiff  to  recover  

"  The  gravity  road,  upon  which  this  accident 
occurred,  is  a  road  of  peculiar  and  unusual  con- 
struction, and  its  management  cannot  in  all  re- 
spects be  held  subject  to  the  rules  applying  to 
ordinary  locomotive  railroads.  This  road,  as 
appears  from  the  evidence  in  the  case,  has  been 
running  for  a  long  period  of  years.  It  seems 
from  the  evidence  that  it  is  run  by  the  gravity 
of  the  cars  on  what  are  called  the  levels,  and 
that  the  cars  are  drawn  up  inclined  planes  by 
means  of  cables  run  by  stationary  engines.  The 
accident  which  gives  rise  to  this  suit  occurred  at 
the  head,  or  summit,  of  one  of  these  inclined 
planes.  You  have  heard  the  testimony  in  refer- 
ence to  how  the  cars  are  attached  to  this  cable, 
the  manner  in  which  they  are  detached  at  the  head 
of  the  planes,  and  run  out  upon  the  level  above. 
And  you  have  heard  the  peculiar  features  of  this 
particular  plane  described.  The  curves  at  the 
summit,  the  obstructions  that  exist  to  the  view, 
and  the  freedom  with  which  the  sheds  and  cars 
and  6ome  of  the  plane  could  be  seen  by  persons 
ascending  the  plane,  after  they  leave  the  engine 
house,  which  is  situated  part  way  up  the  plane. 
When  a  person  enters  upon  any  particular  em- 
ployment which  is  attended  with  hazard,  he  must 
be  taken  in  law  to  assume  all  ordinary  risks  of 


[  that  employment.  The  working  upon  this 
gravity  road,  or  upon  any  other  railroad  is 
always  attended  with  a  certain  degree  of  hazard, 
however  carefully  it  may  be  managed.  No  man 
is  required  to  enter  upon  this  kind  of  employ- 
ment, but  if  he  chooses  to  do  so  the  law  says  that 
he  assumes  all  the  ordinary  risks  that  arise  out  of 
that  employment,  and  he  can  hold  no  one  respon- 
sible for  an  injury  arising  simply  out  of  the  ordi- 
nary dangers  and  risks  of  such  employment.  It 
therefore  becomes  necessary  for  this  plaintiff  to 
show  affirmatively  that  the  defendant  was  negli- 
gent  

"You  have  heard  the  testimony  as  to  what  the 
custom  was  in  running  trains  upon  the  gravity 
road,  and  particularly  as  to  the  handling  of  trips 
at  the  head  of  plane  No.  17.  The  plaintiff's 
husband  had  been  for  some  years  working  upon 
this  railroad,  running  care.  In  so  far  as  he  un- 
derstood the  methods  of  operating  this  road,  and 
the  running  of  trains,  and  the  danger  that  arose 
out  of  those  methods,  he  must  be  presumed  to 
assume  those  risks.  The  duty  of  a  company  is 
to  furnish  such  machinery,  tools,  and  regulations 
as  will  reasonably  secure  the  safety  of  their  em- 
ployes, they  themselves  exercising  reasonable 
care  and  prudence.  It  does  not  require  that  the 
company  shall  use  the  highest  skill,  or  the 
highest  degree  of  care,  or  the  most  modern 
and  improved  implements,  but  such  implements 
and  such  regulations  as  will  reasonably  secure 
the  safety  of  their  employees,  they  themselves 
using  reasonable  care  and  diligence.  This 
accident  occurred  at  the  head  of  plane  No.  17, 
on  the  7th  of  January,  1889.  It  was  a  stormy 
day,  and  according  to  the  evidence  the  train  of 
which  Mr.  Moules  was  the  conductor,  had  partly 
passed  up  the  plane.  Three  trips  had  passed  up 
the  plane,  two  in  care  of  Mr.  Sohn,  and  one  in 
care  of  Mr.  Hoyle.  Mr.  Sohn  stopped  his  trips 
there  under  the  direction  of  Mr.  Ryan.  Mr. 
Hoyle  came  up  and  discovered  those  trips  stand- 
ing there,  and  stopped  his,  and  then  started  back 
towards  the  head  of  the  plane.  Mr.  Ryan,  who 
was  in  charge  of  the  trainmen  and  of  the  trains, 
sent  him  forward,  and  Mr.  Moules  came  up  the 
plane  afterward,  and  the  collision  occurred,  and 
he  was  injured  so  that  his  death  occurred  from 
those  injuries.  Now,  what  was  the  negligence 
on  the  part  of  the  Delaware  and  Hudson  Canal 
Company?  In  the  first  place  it  is  said  that  Mr. 
Ryan  was  negligent  as  the  representative  of  that 
company,  in  stopping  Hoyle  as  he  was  going  for- 
ward towards  the  head  of  the  plane. 

*«  In  considering  that  question  you  must  con- 
sider what  the  regulations  were,  and  what  was 
the  customary  method  of  operating  these  cars  at 
the  head  of  the  plane,  as  understood  by  Mr. 
Ryan.  What  was  the  practice  among  the  men 
running  the  trains  there  at  that  time?  You 
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may  take  all  these  things  into  consideration, 
in  connection  with  the  facts  which  transpired 
on  that  occasion.    Mr.  Hoyle  does  not  say  that 
he  told  Mr.  Ryan  that  he  was  going  forward  to 
warn  Moules.    Mr.  Ryan  says  that  he  did  not 
know  that  Hoyle  was  going  forward  to  warn  him, 
and  so  far  as  Mr.  Ryan's  conduct  is  concerned, 
and  his  order,  it  must  be  considered  in  connec- 
tion with  that  testimony,  and  in  connection  with 
the  usual  and  common  practice  at  the  head  of 
that  plane.    And  then  you  must  inquire  whether 
there  was  any  negligence  on  the  part  of  Ryan  in 
sending  Hoyle  forward  at  the  time  he  did,  and 
under  the  circumstances.    It  is  also  said  that  it 
was  negligence  not  to  have  a  headman  at  the 
head  of  the  plane.    It  appears  from  the  evidence 
that  sometimes  they  had  a  headman  there,  and 
sometimes  they  did  not.    We  do  not  remember 
any  evidence  showing  a  custom  to  have  a  head- 
man there.    As  we  remember  the  evidence  it  is 
only  that  on  some  special  occasions  there  was  a 
headman  there,  but  if  I  am  wrong  about  that 
you  will  remember  what  the  evidence  is.  Mr. 
Moules  was  running  the  cars  over  that  railroad, 
and  had  been  running  them  since  the  headman 
was  taken  off,  and  had  been  running  for  years 
with  the  knowledge  of  just  how  frequently  and 
to  what  extent  a  headman  was  maintained  there, 
and  we  think  it  was  the  duty  of  Mr.  Moules,  if 
he  believed  that  the  want  of  a  headman  at  the 
head  of  No.  17  plane  was  an  element  of  danger 
to  runners,  to  go  and  complain  to  the  Delaware 
and  Hudson  Canal  Company,  or  to  the  officers 
who  had  charge  of  the  matter  and  ask  them  that 
the  danger  be  removed.    There  is  no  evidence 
that  he  did  go  and  complain,  and  in  the  absence 
of  his  having  made  such  complaint  we  say  to  you 
that  he  assumed  the  risk  of  running  his  train 
without  a  headman  at  the  head  of  No.  17,  and 
that  the  absence  of  a  headman  on  the  7th  of 
January,  1889,  cannot  be  considered  by  you  as 
an  act  of  negligence  on  the  part  of  the  Delaware 
and  Hudson  Canal  Company,  so  as  to  justify  a 
recovery  by  the  plaintiff  in  this  case.    If  there 
is  any  negligence  at  all  here  it  must  arise  out  of 
the  custom  of  the  com|iany  not  to  send  back 
flagmen  to  warn  men  who  come  up  the  plane,  or 
out  of  the  particular  order  that  Ryan  gave  on 
this  occasion.    And  we  say  to  you  further,  that 
if  it  appears  in  the  evidence  that  Mr.  Moules 
knew  that  the  custom  of  this  defendant  was  not 
to  have  the  trips  flagged  as  they  came  up  the 
plane,  and  he  undertook  to  run  his  cars  in  view 
of  that  custom  or  arrangement,  then  he  cannot 
complain  of  that  custom  or  arrangement  of  the 
Delaware  and  Hudson  Canal  Company.  In 
other  words,  we  think  that  it  is  the  duty  of  any 
person  engaged  in  a  hazardous  business,  if  he 
sees  a  cause  of  danger  existing — an  unnecessary 
cause  of  danger— to  go  and  complain  of  that  un- 


necessary cause  of  danger  to  his  superior  officers, 
and  ask  them  to  remove  it,  and  to  make  his  posi- 
tion as  safe  as  it  can  reasonably  be  made.  And 
if  he  does  not  call  the  attention  of  his  superior 
officers  to  it  and  ask  that  it  be  removed  after  he 
himself  has  knowledge  of  it,  he  cannot  afterward, 
if  he  is  injured  by  reason  of  that  danger,  set  it 
up  as  a  basis  of  recovery  against  his  employer. 
These  are,  so  far  as  I  now  remember,  the  two 
conditions  out  of  which  the  plaintiff  alleges  the 
negligence  on  the  part  of  the  company.  That  is, 
the  failure  to  signal,  or  warn  him,  and  the  ab- 
sence of  a  headman.  As  to  the  want  of  a  head- 
man, it  is  proper  to  call  your  attention  to  some 
testimony  to  the  effect  that  Mr.  Bferethew  said 
in  Mr.  Purdy's  office  that  if  there  had  been  a 
headman  there  the  accident  would  not  have 
happened.  Whether  it  be  true  or  not  that  if 
there  had  been  a  headman  there  the  accident 
would  not  have  happened,  Mr.  Moules  knew  per- 
fectly well  that  there  was  no  headman  there,  and 
he  had  known  it  before,  and  if  he  felt  that  it  was 
an  element  of  risk  he  should  have  complained,  and 
called  upon  the  company  to  correct  it,  and  if  he 
failed  to  do  so,  he  cannot  complain  that  the  in- 
jury occurred  by  reason  of  that  fact.  So  we 
think  that  the  question  of  negligence  must  be 
based  upon  the  method  of  managing  the  trips  at 
the  head  of  the  plane.  Whether  it  was  such  a 
method  as  furnished  reasonable  protection  to  the 
trainmen,  when  they  themselves  exercised  ordi- 
nary care  and  prudence.  And  in  that  connec- 
tion you  may  consider  all  the  evidence.  You 
have  a  right  to  take  into  consideration  the  length 
of  time  that  this  road  has  been  operated  in  this 
way.  One  of  the  witnesses  testified  that  so  far 
as  he  knew,  there  was  no  other  accident  ever 
occurred  at  this  place.  The  defendant  alleges 
that  they  were  not  negligent  in  either  of  these 
respects,  and  insist  that  Mr.  Moules  himself  was 
negligent.  You  have  the  evidence  as  to  the 
location  of  this  plane,  the  surroundings,  the 
visibility  of  the  track  at  the  top  of  the  plane, 
and  how  easily  the  snow  sheds  can  be  seen  after 
you  come  over  the  top  of  the  plane  and  start  out 
upon  the  grade.  You  have  also  the  evidence  as 
to  the  storm  on  this  day,  and  its  severity.  You 
have  the  evidence  of  different  persons  as  to  how 
|  they  could  see  In  going  up  the  plane  on  that  day. 
The  evidence  as  to  the  condition  of  the  storm  at 
the  very  time  that  Mr.  Moules  came  up  is  some- 
what vague.  There  is  no  evidence  as  to  whether 
the  storm  at  that  time  had  increased  or  dimin- 
ished, or  what  the  character  of  the  storm  was  at 
that  time.  Some  of  the  witnesses  testify  that 
the  storm  was  changeable,  blustering,  and  some- 
times quite  severe,  and  at  other  times  much 
lighter. 

"  But  there  is  no  evidence  as  to  what  the  con- 
dition of  the  storm  was  at  the  precise  time  when 
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Mr.  Moules  came  up  the  plane.  After  he  came 
over  the  head  of  the  plane,  and  unhooked  bis 
sling,  and  put  it  on  the  car,  and  performed  his 
other  duties  there,  we  think  that  we  should  say 
to  you  without  hesitation  that  it  was  his  duty  to 
be  where  he  could  look  out  ahead  of  his  car.  We 
do  not  think  that  it  required  any  evidence  to 
establish  such  a  duty.  He  was  alone  upon  this 
trip  of  cars,  and  was  the  only  one  to  observe  danger 
ahead.  If  he  is  not  upon  the  lookout,  no  one  is, 
and  whatever  dangers  might  lie  in  the  way— and 
there  is  always  danger  in  running  cars — must  be 
unobserved,  unless  they  were  observed  by  him.  In 
addition  to  that,  you  have  the  evidence  as  to  what 
the  custom  and  duty  of  those  men  is,  as  they  come 
op  the  plane  and  pass  out  on  the  level.  Under 
these  circumstances,  what  did  Mr.  Moules  do  ? 
You  have  the  evidence  of  the  witnesses  as  to  his 
statement  made  after  he  was  injured.  Without 
trying  to  repeat  the  language,  we  think  the  sub- 
stance of  the  testimony  of  Mr.  Ryan  and  Mr. 
Merethew  upon  this  subject  was  that  Mr.  Moules 
said  that  he  was  not  looking  ahead  at  the  time. 
You  will  remember  that  statement  as  it  was 
given  by  the  witnesses,  and  not  lake  the  memory 
of  the  Court.  The  credibility  of  the  witnesses 
is  for  you  

44  That  evidence  is  for  you,  and  its  credibility 
is  for  you.  But  we  say  to  you,  that  if  Mr. 
Moules  was  riding  upon  this  occasion  sitting 
backwards,  so  that  he  could  not  see  what  was  in 
front  of  his  train,  and  if  that  was  the  cause  of 
this  collision,  or  if  that  combined  with  other 
causes  produced  the  collision,  then  he  was  guilty 
of  contributory  negligence  and  cannot  recover  in 
this  action.  This  evidence  is  confined  to  what 
the  witness  saw  before  he  passed  the  head  house. 
This  head  house,  as  is  testified  to  by  the  witnesses, 
was  some  20  or  30  feet  from  the  end  of  the  snow 
shed.  It  is  for  you  to  say,  under  these  circum- 
stances, if  you  believe  the  evidence  that  he  was 
riding  backwards  up  to  the  time  when  he  passed 
the  head  house  

44  If  you  find  that  the  defendant  was  not  guilty 
of  negligence,  or  that  Mr.  Moules  was  guilty  of 
negligence  which  contributed  to  this  injury,  then 
you  will  find  for  the  defendant.  If  you  find,  on 
the  other  hand,  that  the  injury  to  Mr.  Moules 
arose  out  of  the  negligence  of  the  defendant 
solely,  with  no  contributory  negligence  on  his 
part,  then  Mrs.  Moules  is  entitled  to  recover 
damages.  And  those  damages  will  be  simply 
pecuniary  compensation  tor  the  loss  sus- 
tained " 

Verdict  for  plaintiff  for  $1250,  and  judgment 
thereon.  Defendant  appealed,  and  assigned  for 
error,  inter  alia,  the  refusal  of  the  Court  to 
direct  a  verdict  for  defendant. 

H.  WiUon  and  P.  P.  Smith,  for  appellant. 

George  S.  Purdy,  for  appellee. 


April  20,  1891.  Mitchell,  J.  We  fail  to 
find  in  this  case  any  evidence  of  defendant's 
negligence,  nor  is  it  easy  to  ascertain  with  pre- 
cision just  what  negligence  i9  charged.  The 
learned  Judge  put  it  to  the  jury  entirely  on  the 
method  of  managing  the  trips  at  the  head  of  the 
plane — whether  it  was  such  as  furnished  reason- 
able protection  to  the  trainmen  ;  while  the  argu- 
ment of  appellee  here  rests  mainly  on  the  action 
of  Ryan  in  stopping  Hoyle  when  about  to  go 
back  for  the  purpose,  as  he  alleged,  of  notifying 
Moules.  Appellee  also  argues  negligence  from 
the  absence  of  a  head  man  on  that  day,  but  as  the 
evidence  showed  without  contradiction  that  it 
was  not  usual  to  have  a  head  man,  and  that  when 
he  was  there  it  was  not  to  give  notice  to  train 
runners,  but  for  entirely  different  duties,  the 
learned  Judge  below  properly  excluded  this  ques- 
tion from  the  consideration  of  the  jury,  and  we 
need  not  discuss  it  here. 

There  was  no  evidence  on  which  the  jury 
could  properly  find  that  the  method  of  managing 
the  trips  was  negligent.  We  have  had  occasion 
several  times  lately  to  say  that  the  test  of  lia- 
bility of  an  employer  to  an  employee  is  negli- 
gence, not  danger ;  but  here  there  was  no  evi- 
dence even  of  danger  to  a  man  of  reasonable 
prudence.  What  Moules  had  to  do  was  to  un- 
hook the  sling,  ring  the  bell  to  notify  the  en- 
gineer, and  get  on  the  car  again  so  as  to  control 
the  brake  if  necessary.  During  this  operation 
the  cars  were  moving,  as  Hoyle,  the  plaintiff's 
mainstay,  and  ceriainly  a  friendly  witness,  says, 
44  a  little  faster  than  a  common  man  could  walk," 
and  44  there  was  no  difficulty  in  getting  on  or  off." 
This  method  had  been  followed  for  years,  without 
accident,  and,  as  a  part  of  the  business  of  rail- 
roading, it  certainly  could  not  be  said  to  be  inhe- 
rently dangerous.  In  this  particular  rase  the 
deceased  had  been  employed  at  this  work  seven- 
teen years,  and  was  entirely  familiar  with  it ;  the 
other  cars  with  which  his  collided  were  in  plain 
sight;  both  Sohn  and  Hoyle,  who  preceded  him 
by  a  few  minutes,  had  brought  their  (rips  up 
under  the  same  circumstances  without  difficulty  ; 
and  the  uncontradicted  evidence  on  plaintiff's 
own  part  was  that  even  if  the  deceased  had  not 
seen  the  cars  until  close  at  hand,  there  was  no 
difficulty  in  jumping  off  so  as  to  avoid  personal 
injury  from  the  collision.  To  allow  a  jury,  under 
these  circumstances,  to  find  that  the  method  of 
operation  was  negligent,  as  well  as  dangerous, 
would  be  not  only  allowing  them,  as  said  in 
Titus  v.  R.  R.  Co.  (136  Pa.  G18),  to  dictate  the 
customs  and  control  the  business  of  the  commu- 
nity, but  to  do  so  without  evidence. 

But  was  Ryan  negligent  in  stopping  Hoyle  on 
his  way  back  to  notify  Moules?  Hoyle  says  he 
did  not  inform  Ryan  of  his  intention  in  going 
back.    There  was,  therefore,  no  express  notice  to 
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Ryan  of  Hoyle's  intention.  Nor  could  notice  be 
implied  from  custom,  for  no  custom  was  proved. 
The  only  evidence  bearing  on  that  point  was 
given  by  Hoyle  in  rebuttal.  It  was  not  properly 
rebuttal,  but  the  very  essence  of  plaintiff's  case ; 
but  taking  it  as  it  was  given,  it  amounts  to  no 
more  than  evidence  of  the  witness's  individual 
habit,  not  adopted  by  other  train-runners,  and 
not  known  to  Ryan.  Nor,  lastly,  could  any  obli- 
gation upon  Ryan,  in  regard  to  notice  to  Monies, 
arise  from  the  danger  of  the  situation.  The 
matter  of  danger  has  already  been  discussed.  It 
was  usual  on  stormy  days  to  stop  the  cars  at  that 
point  and  double  up  the  trains.  Moules  knew 
the  custom,  for  he  had  been  engaged  seventeen 
years  in  this  work.  Whether  or  not  that  day 
was  one  calling  for  doubling  up  was  a  matter  to 
be  determined  by  Ryan,  and  Moules  knew  this, 
and  was  bound  to  be  on  the  lookout  accordingly. 
Even  if  there  was  no  actual  necessity  for  doubling, 
and  Ryan  made  an  error  of  judgment  in  ordering 
it,  of  which  there  is  no  evidence  whatever,  it 
would  not  have  been  negligence.  The  honest 
exercise  of  his  judgment  by  a  competent  em- 
ployee, in  the  course  of  his  employment,  can 
never  be  negligence  to  make  the  employer  liable 
to  a  co-employee. 

This  branch  of  the  case  has  been  discussed  on 
the  concession  that  the  defendant  would  be  liable 
for  Ryan's  negligence.  If  it  were  necessary,  that 
point  might  at  least  be  questioned. 

On  the  whole  case,  there  was  no  negligence 
proved,  and  defendant's  seventh  point  should 
have  been  affirmed. 

Judgment  reversed.  w.  M.  8.,  Jr. 


Jan.  '91,  42.  February  5,  1891. 

Shrawder  v.  Snyder. 

Married  women  —  Acknowledgments —  Defective 
acknowledgments  —  How  validated  —  Acts  of 
April  16,  1840;  April  11,  1848;  January 
24,  1849  ;  and  April  25,  1850. 

Acts  of  Assembly  validating  titles  acquired  under 
deeds  defectively  acknowledged  are  constitutional. 

Tate  i".  Stooltzfoos  (16  8.  k  R.  35)  ;  Meroer  v.  Wat- 
son (1  WatU,  330),  followed. 

A  title  conveyed  by  a  deed  in  1846  containing  a  cer- 
tificate of  acknowledgment  which  failed  to  show  the 
separate  examination  of  a  feme  covert  grantor,  is  vali- 
dated by  the  Acts  of  April  11,  184b  (P.  L.  526) ;  Janu- 
ary 24,  1849  (Id.  676)  ;  and  April  25,  1860  (Id.  576). 

Appeal  of  Jesse  L.  Snyder,  defendant,  from 
the  judgment  of  the  Common  Pleas  of  Mont- 
gomery County,  in  an  action  of  ejectment  brought 
by  Joseph  Shrawder  and  Catharine  his  wife,  in 


right  of  the  wife,  for  the  undivided  half  part  of 
a  tract  of  land  in  Lower  Providence  Township. 

Both  parties  claimed  under  Levi  Custer,  who 
died  seised,  intestate,  the  land  thereupon  descend- 
ing to  his  two  daughters,  Hannah  and  Catharine. 
The  latter  subsequently  married  Joseph  Shraw- 
der, and  the  three  went  into  possession.  On 
February  4,  1846,  Hannah  Custer,  Joseph 
Shrawder,  and  Catharine  Shrawder  united  in 
a  deed  of  the  premises  to  John  Schrack.  The 
certificate  of  acknowledgment  to  the  deed  is  aa 
follows : — 

Montgomery  County,  is  : 

The  Fourth  day  of  February,  Anno  Domino  one  thou- 
sand eight  hundred  and  forty-fir,  before  me  the  sub- 
scriber, one  of  the  Justice*  of  the  Peace  in  and  for  mid 
County,  personally  appeared  the  above  named  Hannah 
Custer,  Joseph  Schrawder  and  Catharine  his  wife,  and  in 
due  form  of  law  acknowledged  the  al)ove  indenture  to 
be  their  act  and  deed,  and  desired  the  same  might  be 
recorded  as  siu-li,  and  '.!>«■  .mid 

being  *f  fall  age,  and  .n-pnrnte  and  apart  fram  her  9a4£ 
4tti<ti>»id,  by  me  thpre.m  prirate.ly  examined,  anil  14it> 
full  een'.enM  if  t»<  i>Kor .  Jwd  '«»e;«g  ay  j>-  Sfj*.  aaade 

■r-enp-n*  declare  itwd  nwy,  \hm% 
.ihe  did  rrdnwtarilr  anil  trf-  htrr  jitii  fre will  it;nl  aoe  »r  i 
*t  j? it"t  ^ear  and-  as  iier  aet  and  d^^d-,  d  i * w^^*  jp  j 

«ri  Alva  imjentare,  deed  or  wnrjrsiu"',  wi'.lmat  any 
«**  eoroptih'  <n  )f  he*  aiubond,  9f  an- 

il ndtie  iwrlttfncr  whatrrer. 

Witness  my  hand  and  seal, 

William  Zimmkkmax.  [seal.] 
[The  above  words  in  italics  are  the  written  por- 
tions ;  the  balance  was  printed.] 

Five  days  later  Schrack  reconveyed  to  Joseph 
Shrawder.  The  possession  continued  as  before. 
In  1886,  Shrawder  mortgaged  to  George  W.  Oli- 
ver, whose  executors  brought  suit  on  the  mort- 
gage, bought  the  premises  at  the  sheriff's  sale 
thereon,  and  having  been  put  in  possession  by 
the  sheriff,  subsequently  sold  to  Snyder,  the  de- 
fendant. 

On  the  trial,  the  Court,  Wbanp,  J.,  charged 
the  jury  as  follows  :  44  In  this  case  you  will  find 
a  verdict  for  the  plaintiff,  the  Court  reserving 
the  question  of  law  as  to  whether  there  is  any 
evidence  to  be  submitted  to  the  jury  upon  which 
the  plaintiff  can  recover." 

Motions  of  the  defendant  for  a  new  trial  and 
for  judgment  non  obstante  veredicto  were  subse- 
quently overruled,  and  judgment  entered  for  the 
plaintiff  on  the  verdict. 

The  defendant  thereupon  took  this  appeal,  as- 
signing for  error  this  action  of  the  Court. 

John  G.  Johnson  {Louis  Af.  Childs  and  Mont- 
gomery Evans  with  him),  for  appellant. 

By  virtue  of  the  Acts  of  April  11,  1848  (P. 
L.  526);  January  24,  1849  (Id.  676);  and 
April  25,  1850  (Id.  576),  re-enacting  the  Act 
of  April  16,  1840  (Id.  861),  no  deed  of  convey- 
ance, bona  fide  made  and  executed  by  husband 
and  wife  and  acknowledged  by  them  before  a 
justice  of  the  peace  authorized  to  take  such  ac- 
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knowledgment,  prior  to  January  1,  1850,  shall 
be  deemed  invalid  or  defective  because  of  any 
omission  in  setting  forth  the  particulars  of  the 
acknowledgment  made  before  such  justice  of  the 
peace  in  the  certificate  thereof.  All  such  deeds 
are  as  valid  to  convey  the  estate  of  the  wife  in 
the  land  mentioned  in  the  same  as  if  all  the  par- 
ticulars of  acknowledgment  required  by  the  Act 
of  February  24,  1770,  were  set  forth  in  the  cer- 
tificate thereof. 

It  is  a  fortunate  thing  that  the  Acts  cited  save 
a  title  held  for  forty-four  years  from  being  de- 
stroyed by  a  shabby  technical  point.  There  is 
no  decision  upon  the  Act  of  1840,  but  there  is 
one  upon  the  Act  of  April  8,  182C  (9  Smith's 
Law*,  126),  which,  in  all  substantial  particulars, 
is  precisely  similar. 

Tate  f.  StoolUfoos,  16  S.  k  R.  35. 
Mercer  r.  Watson,  1  Watts,  330. 

George  W.  Rogers  (George  N.  Gorton  with 
him),  for  appellees. 

The  point  as  to  the  core  of  the  defective  ac- 
knowledgment was  not  made  at  the  trial  or  be- 
fore the  Court  below,  and  therefore  was  not  con- 
sidered. It  now  appears  for  the  first  time,  and 
should  not  be  considered  by  this  Court. 
Cope  r.  Kidney,  19  Weekly  Notes,  304. 

The  Acts  only  apply  to  deeds  bona  fide  made 
and  executed  by  husband  and  wife.  It  is 
not  even  alleged  that  this  deed  or  the  one  re- 
conveying  the  premises  to  Joseph  Shrewder  was 
bona  fide.  No  consideration  is  alleged  to  have 
been  paid  and  no  possession  was  given  under  it, 
and  Mrs.  Shrewder  still  continued  in  possession 
until  evicted  in  1889  by  the  sheriff's  vendee.  In 
the  case  of  Mercer  v.  Watson  ( 1  Watts,  880)  it 
might  well  have  been  presumed  that  the  wife 
had  been  examined  as  provided  by  the  Act  of 
1770,  for  the  acknowledgment  says,  "  she,  the 
said  Margaret,  being  of  full  age,  by  me  exam-  ] 
ined  apart,"  and  the  Act  of  1840  says  "  that  no  J 
grant,  bargain  or  sale,  feoffment,  deed  of  con- 
veyance, lease,  release,  assignment,  or  other  as- 
surance of  any  lands,  tenements,  or  heredita- 
ments whatsoever  heretofore  bona  fide  made  and 
executed  by  husband  and  wife  and  acknowledged 
by  them,"  etc  Now  this  certainly  means  ac- 
knowledged by  them  as  provided  by  law,  viz., ; 
the  Act  of  1770,  and  should  be  shown  either  by  | 
proof,  or,  if  that  was  not  necessary,  by  presump- 
tion, which  could  fairly  be  done  in  Mercer  v. 
Watson ;  but  in  the  case  at  bar  any  presump- 
tion is  excluded  by  the  erasure  of  that  part  of 
the  acknowledgment.  That  was  in  the  deed  be- 
fore signing,  and  was  put  upon  the  record  and 
was  notice  to  the  world  that  it  was  not  separately 
acknowledged.  If  it  does  not  appear  that  the 
wife  was  separately  examined  the  acknowledg- 
ment is  invalid,  and  the  wife's  title  does  nq,t  pass. 
Watson  r.  Mercer,  6  S.  A  R.  49. 
Steele  r.  Thompson,  14  Id.  84. 
Karnet  v.  Barnet,  15  Id.  72. 


April  27,  1891.  Williams,  J.  The  farm  in 
controversy  in  this  case  belonged,  prior  to  1846, 
to  Hannah  Custer  and  Catharine  Shrewder,  nie 
Custer,  who  were  sisters.  They  conveyed  it  in 
that  year  to  John  Schreck  by  their  deed,  in 
which  Joseph  Shrewder,  the  husband  of  Catha- 
rine, joined.  Soon  after  Schreck  made  a  deed  for 
the  same  farm  to  Joseph  Shrewder.  Both  deeds 
were  properly  recorded.  Forty  years  later,  in 
1886,  Shrewder  made  a  mortgage,  covering  the 
same  land,  to  George  W.  Oliver,  for  the  sum  of 
twelve  thousand  five  hundred  dollars.  On  de- 
fault being  made  in  the  payments  provided  for, 
proceedings  were  had  upon  the  mortgage,  which 
resulted  in  a  sale  of  the  mortgaged  premises  by 
the  sheriff  in  1888.  Snyder,  the  defendant  in 
this  action,  went  into  possession  under  the  pur- 
chaser at  sheriff's  sale. 

Mrs.  Shrewder,  the  plaintiff,  claimed  to  re- 
cover an  equal,  undivided  one-half  of  the  prop- 
erty on  the  ground  that  the  deed  made  by  her 
and  her  sister  to  Schreck  in  1846  did  not  show 
that  she  had  been  examined  by  the  magistrate 
separate  and  apart  from  her  husband  or  had 
separately  acknowledged  the  deed,  and  that  the 
deed  was  for  this  reason  inoperative  and  void  as 
to  her. 

The  certificate  of  acknowledgment  is  clearly 
wanting  in  the  particulars  mentioned.  It  does 
not  meet  the  requirements  of  the  Act  of  Assem- 
bly that  prescribes  the  form  in  which  the  ac» 
knowledgment  of  a  married  woman  must  be 
taken,  and  the  learned  Judge  was  right  in  Be- 
holding. If  the  deed  bad  been  executed  since 
1850,  the  conclusion  which  he  drew  as  to  its  ef- 
fect in  binding  a  married  woman  would  have 
been  inevitable ;  but  the  form  provided  by  law 
may  be  modified  or  dispensed  with  altogether  by 
the  law-making  power,  and  there  is  a  series  of 
statutes  beginning  in  1770  and  extending  down 
to  1850  in  which  this  right  has  been  asserted 
and  exercised.  The  Acts  of  1848,  1849,  and 
1850,  with  which  the  6eries  of  curative  or  vali- 
dating laws  ends,  were  modeled  upon  that  of 
1826.  That  Act  declared  that  no  deed  which 
had  been  executed  in  good  faith  prior  to  a  date 
named  therein  by  husband  and  wife,  and  ac- 
knowledged before  an  officer  authorized  by  law 
to  take  acknowledgments  of  deeds,  should  be  de-- 
feated  or  held  to  be  defective  as  a  conveyance 
because  the  certificate  of  the  officer  failed  to  set 
forth  the  particulars  necessary  to  show  a  full 
compliance  with  the  statute  in  taking  the  ac- 
knowledgment of  the  wife.  The  effect  of  this 
statute  came  under  consideration  in  this  Court - 
in  Tate  and  Wife  v.  Stooltzfoos  (16  S.  &  R.  35). 
The  constitutional  power  of  the  Legislature  in 
the  premises  was  affirmed,  and  the  Act  was  held 
to  cure  just  such  defects  in  the  certificate  of  ac- 
knowledgment as  appeared  in  this  case.  The 
certificate  of  the  acknowledgment  did  not  show 
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a  separate  examination  of  or  acknowledgment  by  j  complete  it.  W.  also  delivered  to  E.  a  power  of  attorney 
Mrs.  Tate,  but  the  deed  was  held  to  be  a  valid 
and  effective  conveyance  of  her  title  because  it 
was  within  the  operations  of  the  Act  of  1826. 
The  same  question  was  again  raised  in  Mercer 
r.  Watson  (1  Watts,  380),  and  Tate  and  Wife 
v.  Stooltrfoos  was  recognized  as  the  law  and  fol- 
lowed in  that  case. 

The  deed  now  before  us  has  a  defective  certifi- 
cate of  acknowledgment  by  the  officer  before 
whom  the  parties  appeared  to  acknowledge  its 
execution.  It  fails  in  the  same  particulars  as 
the  deed  in  Tate  v.  Stooltzfoos,  but  it  was  exe- 
cuted in  1846.  The  curative  Acts  of  1848, 
1849,  and  1850  are  each  and  all  applicable  to 
it,  and  they  operate  to  relieve  against  the  defec 


authorising  him  to  demand  and  receive  from  the  city 
"all  moneys  due  and  owing  W.  on  account  of  said 
contract."  Whereupon  E.  advanced  to  W.  the  sum 
of  $5560,  presumably  to  enable  him  to  complete  bis 
clay  contract.  W.  having  brought  suit  to  the  use  of 
E.  to  recover  a  balsnce  dne  upon  this  contract : 

UeJd,  that  the  city  could  set  off  the  damages  arising 
from  his  failure  to  comply  with  the  grading  contract. 

Held  further,  that  the  letter  of  attorney  above  re- 
ferred to  did  not  operate  as  an  assignment  of  the  con- 
tract, or  of  the  money  due  thereunder. 

Clement  r.  City  of  Philadelphia,  137 Pa.  328  ;  8.  C, 
27  Wkbklt  Notes,  194,  followed. 

Appeal  of  William  C.  Watson  to  the  use  of 
Peter  Elder,  plaintiff,  from  the  judgment  of  the 
Common  Pleas  No.  2,  of  Philadelphia  County, 


tive  certificate  and  to  give  validity  to  the  deed,  in  an  action  of  assumpsit  brought  against  the  city 


Without  this  legislation  the  deed  would  not  bind 
Mrs.  Shrawder,  but  with  the  aid  thus  afforded  it 


of  Philadelphia  to  recover  the  sum  of  $1147.60, 
balance  alleged  to  be  due  plaintiff  upon  a 


becomes  a  valid  and  binding  conveyance.    Her  tract  for  furnishing  clay  to  defendant 


title  passed  under  it  because  this  legislation  made 
what  would  otherwise  have  been  a  defective  cer- 


A  case  stated  was  agreed  upon,  and  judgment 
entered  for  the  defendant  thereon.  Whereupon 


tificate  of  her  acknowledgment  a  sufficient  proof  plaintiff  appealed,  assigning  the  judgment  of  the 
of  her  execution  of  this  deed  to  vest  her  title  in  I  Court  for  error. 


her  grantee. 

The  learned  Judge  overlooked,  or,  what  is  a 
better  statement  of  the  fact,  counsel  failed  to  call 
his  attention  to  the  curative  legislation  applic- 
able to  this  deed.  The  question  is,  however, 
fairly  raised  by  the  reserved  point,  and  it  is  con- 
clusive on  the  plaintiff's  title. 

The  judgment  on  the  reserved  point  is  now 
reversed,  and  judgment  is  entered  thereon  in 
favor  of  the  defendant  non  obstante  veredicto. 

R.  II.  N. 


The  material  facta  are  set  forth  in  the  opinion 
of  the  Supreme  Court. 


P.  Allinson,  and  Boies  Penrose  with  him),  for 


Howard  W.  Page  (S.  Davis  Page,  Edward 
Boit 

appellant,  cited — 

Philadelphia  v.  Lockhardt,  73  Pa.  211. 
Philadelphia's  Appeals,  66  Id.  179,  162. 
Kounti  v.  Kirkpatrick,  72  Id.  376,  385. 
McMasters  v.  Wilhelm,  85  Id.  218. 
Charles  B.  Mc  Michael,  assistant  city  solicitor* 
(Charles  F.  Warwick,  city  solicitor,  with  him), 
for  appellee,  cited— 

Hunt  p.  Oilmore,  59  Pa.  450. 
Mandeville  v.  Welch,  5  Wheat.  277. 
Clement  v.  Philadelphia,  27  Weekly  Notes,  194. 
The  power  of  attorney  was  not  an  assignment 
of  Watson's  rights  under  the  clay  contract,  be- 
cause the  contract  contains  a  proviso  against 
assigning,  transferring,  or  subletting  it;  and  on 
its  face  does  not  give  Elder  any  further  authority 
than  to  collect  moneys  "  due  and  owing"  for  the 
delivery  of  clay.    There  is  no  authority  even  to 
collect  money  to  become  due. 


Jan.  '91,  214.  April  7,  1891. 

Watson  v.  City  of  Philadelphia. 

Assignment  of  chose  in  action — City  contract — 
Set-off"  —  Unliquidated  damages  arising  ex 
contractu  —  When  they  may  be  set  off. 

Unliquidated  damages  arising  ex  contractu  from  any 
bargain  may  be  set  off  under  the  Defalcation  Act  of 

1705,  whenever  they  are  capable  of  liquidation  by  I     May  4,  1891.    PaxsoN,  C.  J. 
any  known  legal  standard.  free  }rom  difficulty.    The  plaintiff,  William  C. 

A  letter  of  attorney,  authorizing  the  attorney  to  de-  Watson,  entered  into  a  contract  with  the  city  of 
mand  and  receive  from  the  city  of  P.  "  all  moneys  due  Philadelphia  to  supply  clay  for  the  East  Park 
and  owing  .  .  .  .  on  account  of  said  contract"  (to  ,  ^servo^  at  a  price  agreed  upon.    At  the  same 

furnish  clay  to  the  city),  which  contract  contained  a    .       ,  _f         6      ,  '   

prohibition  of  its  assignment  or  subletting,  does  not  "me  he  entered  upon  another  contract  with  the 

city  to  grade  Montgomery  Avenue.  He  defaulted 
upon  the  latter  contract,  and  the  city  seeks  to  set 


This  case  is 


operate  as  an  assignment  of  the  contract  or  the  money 
due  thereunder. 

W.  entered  into  a  contract  with  the  city  of  Phila- 
delphia to  supply  clay  for  a  reservoir  at  an  agreed 


off  against  his  claim  under  the  East  Park  Reser- 
voir contract,  the  damages  sustained  by  reason  of 
price.   The  contract  contained  a  proviso  against  its  his  default  on  the  Montgomery  Avenue  contract, 
subletting  or  assignment.    He  also  entered  into  an-      Th<J  .  fat  ^  8Uch  wouW  8eftm  ^  ^  cleaJ> 

other  contract  to  ijrarie  M.  Avenue  for  a  nominal  con-       ,       ,°        .  ,A         ,         ,  .  TT 

Bideration.  He  defaulted  upon  the  latter  contract,  ""der  the  authorities.  It  was  decided  in  Hunt 
compelling  the  city  to  employ  another  contractor  to  |  v.  Gilmore  (59  Pa.  450),  that  unliquidated  dam- 
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ages  arising  ex  contractu  from  any  bargain  may 
be  set  off  under  the  Defalcation  Act  of  1705 
whenever  they  are  capable  of  liquidation  by 
any  known  legal  standard.    This  is  settled  law. 

It  appears,  however,  by  the  case  stated,  that 
the  plaintiff  executed  and  delivered  to  Elder,  the 
use  plaintiff,  a  power  of  attorney  authorizing 
him  to  demand  and  receive  from  the  city  of 
Philadelphia,  44  all  moneys  due  and  owing  said 
Watson  on  account  of  said  contract"  (East  Park 
Reservoir  contract),  and  that  on  the  faith  of  it 
Elder  advanced  to  Watson  the  sum  of  $5560. 
This  sum  was  probably  advanced  by  Elder  to 
enable  Watson  to  complete  his  contract  to  furnish 
the  clay,  although  such  fact  does  not  appear  in 
the  case  stated.  It  was  contended  that  this 
paper  operated  as  an  assignment  of  the  contract, 
and  an  equitable  assignment  of  the  fund  due  from 
the  city  to  Watson.  That  it  was  neither  is  too 
plain  for  argument.  Watson  had  no  power  to 
assign  or  sublet  the  contract.  Such  transfer  was 
expressly  prohibited  by  its  terms.  The  power  of 
attorney  was  a  mere  authority  to  receive  the 
money  due  under  the  contract  at  its  date.  It  was 
doubtless  intended  to  cover  all  money  due,  and 
to  become  due  under  it,  but  it  does  not  say  so. 
There  was  nothing  upon  its  face  to  convey  notice 
to  Ihe  city  that  Elder  had  any  interest  in  it 
beyond  the  collection  of  the  money  for  his  prin- 
cipal. It  was  not  an  equitable  assignment  of  the 
fund,  hence  the  question  of  notice  to  the  city, 
and  whether  it  was  of  the  whole  or  only  of  a  part 
of  it,  becomes  immaterial,  and  we  need  not  discuss 
the  cases  which  hold  that  a  municipality  is  not 
bound  to  recognize  an  assignment  of  a  part  only 
of  a  particular  fund. 

The  recent  case  of  Clement  v.  The  City  of 
Philadelphia  (137  Pa.  328),  is  directly  in  point. 
Clement,  while  indebted  to  the  city,  entered  into 
a  contract  with  it  to  do  certain  work.  He  imme- 
diately agreed  with  Josephs  to  advance  him 
(Clement)  the  money  to  complete  his  contract, 
and  assigned  his  right  to  receive  the  payments 
as  they  became  due.  Josephs  was  to  deduct  his 
advances  and  one-half  of  the  net  profits.  He 
received  some  payments  but  less  than  his 
advances.  In  an  action  by  Clement  to  the  use 
of  Josephs,  it  was  held  that  the  city  had  a  right 
to  set  off  the  balance  on  account  of  the  original 
indebtedness  of  Clement,  notwithstanding  the 
assignment.  That  case  was  even  stronger  than 
this  for  the  reason  that  Josephs  held  an  irrevo- 
cable power  of  attorney  to  collect  the  money, 
while  Elder's  authority  could  have  been  revoked 
at  any  time.  Upon  all  other  points  the  cases  are 
similar.  The  fact  that  in  the  one  case  the  set-off 
was  for  an  indebtedness  prior  to  the  contract, 
and  in  the  other  an  indebtedness  for  breach  of  a 
concurrent  contract,  is  a  distinction  without  a 
difference. 

Judgment  affirmed.  h.  C.  o. 


Jan.  '91,  139.  March  24,  1891. 

Browcr  ct  al.  v.  City  of  Philadelphia. 

Act  of  April  28,  1870,  fixing  the  touth  line  of 
Chestnut  Street — Effect  of  the  Act — Eminent 
domain — Statute  of  Limitations — Time  at 
which  statute  begins  to  run  against  landowner 
whose  property  is  taken  by  virtue  of  said  Act 
—Act  of  June  13,  1836,  §  7. 

The  Act  of  April  28,  1870  (P.  L.  1291),  "defining 
the  line  of  Chestnut  Street  in  the  city  of  Philadelphia" 
did  not  constitute  a  present  or  actual  appropriation  of 
land,  and  the  right  of  the  land  owners  to  sue  for  dam- 
ages does  not  accrue  until  the  city  actually  enters 
upon  the  laud  in  pursuance  of  the  power  given  by  the 
Act. 

Smedley  v.  Erwin  (51  Pa.  445),  distinguished. 

The  Aot  of  April  28,  1870,  fixed  the  south  line  of 
Chestnut  Street,  Philadelphia,  at  the  distance  of  539 
feet  south  of  Market  Street,  thus  widening  the  street 
five  feet,  provided  that  the  Act  should  not  interfere 
with  any  buildings  then  erected  on  the  south  side  of 
Chestnut  Street.  In  1884  the  city  passed  an  ordinance 
extending  the  width  of  Chestnut  Street  to  60  feet. 
The  Hue  fixed  by  the  Act  of  1870  was  adopted,  and  the 
north  line  moved  five  feet  to  the  north,  and  it  was  pro- 
vided that  it  should  not  be  lawful  "  to  erect  any  uew 
buildings,  or  rebuild  or  alter  the  front  of  any  building 
now  erected  without  making  it  recede  so  as  to  con- 
form" to  the  new  lines.  Q.  was  the  owner  of  a  marble 
works  on  the  south  side  of  Chestnut  Street,  in  front  of 
which  was  a  yard  separated  from  the  street  by  an 
ornamental  iron  railing  upou  the  existing  line.  In 
1886  O.  erected  buildings  upon  the  lot,  receding  to  the 
new  line,  and  in  1888  filed  a  petition  for  viewers  to 
assess  damages  for  the  value  of  the  land  taken : 

Held,  that  the  Statute  of  Limitations  did  not  begin 
to  run  from  the  time  of  the  passage  of  the  Act,  but 
from  the  time  of  the  actual  appropriation  for  the  use 
of  the  public. 

Appeal  of  the  City  of  Philadelphia,  defendant, 
from  the  judgment  of  the  Common  Pleas  No.  2, 
of  Philadelphia  County,  in  an  issue  upon  nn  ap- 
peal from  the  report  of  a  road  jury,  in  which 
Bloomfield  Brower,  D.  T.  Pratt,  and  William  J. 
Dreer,  trustees  under  the  will  of  Edwin  Greble, 
deceased,  were  plaintiffs. 

Upon  the  trial  it  appeared  that  plaintiffs,  as 
trustees  under  the  will  of  Edwin  Greble,  de- 
ceased, are  seised  in  fee  of  real  estate  on  the 
south  side  of  Chestnut  Street,  in  the  city  of 
Philadelphia,  westward  of  Seventeenth  Street, 
forty-four  feet  in  front  and  one  hundred  and  fifty 
feet  in  depth.  Down  to  July,  1886,  this  prop- 
erty was  used  as  a  marble  yard,  and  was  inclosed 
upon  the  front  line  by  an  iron  railing.  The  Act 
of  April  28,  1870  (P.  L.  1291),  provided  "that 
the  south  line  of  Chestnut  Street  between  the 
rivers  Delaware  and  Schuylkill  shall  be  at  the 
distance  of  539  feet  southward  of  the  south  side 
of  Market  Street."  The  effect  of  the  establish- 
ment of  this  line  was  to  take  away  five  feet  from 
the  front  of  the  property  of  the  plaintiffs.  FoU 
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lowing  this  Act  the  councils  of  the  city,  by  ordi- 
nance of  March  31,  1884,  directed  the  depart- 
ment  of  highways  to  revise  the  city  plan  so  as  to 
make  Chestnut  Street  of  the  width  of  sixty  feet, 
widening  equally  upon  both  sides  of  the  former 
centre  line  of  the  street ;  and,  in  pursuance  of  the 
ordinance,  the  board  of  supervisors  of  the  city, 
on  March  21,  1885,  confirmed  and  established 
the  line  of  the  street,  so  that  the  south  line  was 
589  feet  southward  from  the  south  line  of  Market 
Street.  In  July,  1886,  the  plaintiffs  erected 
buildings  upon  the  premises  and  set  them  back 
to  conform  to  the  established  line  of  the  street, 
thus  surrendering  five  feet  along  the  front  to  the 
use  of  the  city.  Up  to  this  time  the  five  feet  had 
remained  in  the  possession  of  the  plaintiffs  as 
above  described. 

On  September  20,  1888,  the  plaintiffs  filed 
their  petition  in  the  Court  of  Quarter  Sessions, 
asking  for  the  appointment  of  a  jury  to  assess 
their  damages  for  the  widening  of  the  street.  An 
appeal  was  taken  from  the  award  made.  The 
jury  found  a  verdict  for  the  plaintiffs  for 
$'2200,  subject  to  the  following  point  reserved : 
"  Whether  the  action  in  this  case  is  barred  by 
the  Statute  of  Limitations,  it  being  an  admitted 
fact  that  at  the  time  of  the  passage  of  the  Act  of 
April  28,  1870,  there  were  no  buildings  on  the 
plaintiffs'  lot  affected  in  anywise  by  the  widening, 
and  the  action  in  this  case  not  having  been 
brought  till  September  1,  1888." 

Subsequently  the  Court  entered  judgment  for 
the  plaintiffs  upon  the  point  reserved,  Penny- 
packer,  J.,  delivering  the  opinion  (26  Weekly 
Notes,  270) ;  whereupon  the  city  appealed,  as- 
signing the  action  of  the  Court  for  error. 

Abraham  M.  Beitler,  assistant  city  solicitor 
(James  Alcorn,  assistant  city  solicitor,  and 
Charles  F.  Warwick,  city  solicitor,  with  him), 
for  appellant. 

The  Act  of  April  28,  1870,  took  and  appro- 
priated five  feet  of  the  Greble  lot  for  a  highway. 
This  point  is  ruled  by — 

Smedley  v.  Erwin,  61  Pa.  445. 

That  decision  has  never  been  questioned,  but 
has  been  quoted  with  approval  in — 
Hammett  v.  Philadelphia,  66  Pa.  166. 
R.  K.  Co.'a  Appeal,  79  Id.  269. 
In  r«  Ridge  Avenue,  99  Id.  475. 
Philadelphia  v.  Wright,  100  Id.  238. 
Township  of  East  Union  v.  Cotnrey,  Id.  366. 

In  every  decision  upon  the  question  of  the 
effect  of  this  Act  the  Courts  have  treated  it  as  a 
taking  of  ground  Tor  a  highway. 

City  of  Philadelphia's  Appeal,  78  Pa.  33. 

Philadelphia  <•.  Linnard,  97  Id.  242. 

After  the  passage  of  the  Act  the  strip  was 
legally  a  part  of  the  street,  and  the  right  to  dam- 
ages was  then  complete. 

In  re  Chestnut  Street,  118  Pa.  693. 

City  v.  Linnard,  supra. 


The  maintenance  of  the  fence  was  an  unau- 
thorized use  of  the  highway  and  gave  no  title  as 
against  the  Commonwealth. 

The  Act  of  June  13,  1836,  §  7  (Purd.  Dig. 
1497,  pi.  7),  in  which  the  limitation  is  one  year, 
rules  this  case.  That  Act  is  applicable  to  Phila- 
delphia. 

In  re  Ridge  A  venae,  supra. 
City  v.  Wright,  supra. 

The  limitation  begins  to  run  when  the  right  of 
action  accrues. 

Mills  on  Eminent  Domain,  §  174. 
Hoskins'B  Adra're  v.  Lindsay  et  al.,  1  Del.  Co.  Rep. 
249. 

Silas  W.  Pettit  (John  R.  Read  with  him),  for 
appellees. 

The  Act  of  1870  was  not  a  taking  in  law  any 
more  than  it  is  in  fact.  It  was  a  plotting  and 
not  a  taking  in  pretsenti.  The  case  of  Smedley 
p.  Erwin  (supra)  differs  from  this  in  that  the 
Act  therein  construed  was  intended  to  secure  the 
street  without  delay. 

The  Act  of  1870  constituted  simply  an  incho- 
ate taking,  and  such  inchoate  taking  by  laying 
nut  and  plotting  public  streets  gives  no  right  of 
action. 

In  re  Sedgeley  Ave.,  88  Pa.  509. 
District  of  Pittsburgh,  2  W.  A  8.  320. 
Stewart  p.  County,  2  Pa.  340. 
City  r.  Dyer,  41  Id.  463. 
City  v.  Dickson,  38  Id.  249. 

Borough  of  Easton  v.  Walters,  18  Weekly  Notes, 
117. 

Lewistown  Road,  8  Pa.  109. 
Forbes  Street,  70  Id.  126. 

The  case  of  Chestnut  Street  ( 118  Pa.  593)  did 
not  involve  the  construction  of  the  Act  of  1870, 
and  City  v.  Linnard  (supra)  is  in  our  favor. 
Jarden  r.  P.,  W.  &  B.  R.  R.,  3  Wh.  502. 
The  land-owner  is  not  bound  to  bring  his  suit 
until  the  taking  in  fact  of  his  land ;  and  there  is 
no  general  limitation  to  such  a  claim. 
D.,  L.  &  W.  R.  R.  v.  Bunion,  61  Pa.  369. 
Uannum  v.  Borough  of  West  Chester,  63  Id.  475. 
McCliuton  v.  Ry.  Co.,  66  Id.  404. 
The  limitation  in  the  Act  of  1836  relates  to 
the  actual  physical  opening  of  the  street. 
Borough  of  Easton  c.  Walters,  supra. 
In  re  Lewistown  Road,  supra. 
Jarden  v.  P.,  W.  &  B.  R.  R.,  supra. 
The  one  year  limitation  in  that  Act  is  ex- 
tended to  six  by  the  Constitution  of  1874. 
In  re  Orape  Street,  103  Pa.  121. 

•  May  18,  1891.  Williams,  J.  The  lines  of 
Chestnut  Street,  in  Philadelphia,  had  been  set- 
tled for  many  years  prior  to  1870,  and  the  occu- 
pancy by  the  lot  owners  and  by  the  public  had 
conformed  to  them.  In  that  year  the  Legislature 
increased  the  width  of  the  street  from  fifty  to 
fifty-five  feet,  by  carrying  the  south  line  over  five 
feet  on  the  lot  owners,  with  a  proviso  that  the 
new  line  should  not  disturb  existing  build- 
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inga.  Nothing  was  done  by  the  city  to  carry 
this  Act  into  effect  until  1884,  when  an  ordi- 
nance was  passed  extending  the  width  of  Chest- 
nut street  to  sixty  feet,  and  directing  the  de- 
partment of  surveys  to  revise  the  city  plan 
accordingly.  This  involved  a  removal  of  the 
north  line  of  the  street  live  feet  over  on  the  lot 
holders,  and  the  adoption  of  the  south  line  fixed 
by  the  Act  of  1870.  The  ordinance  provided 
that  after  the  new  lines  were  thus  established  it 
should  not  be  lawful  for  any  person  or  builder 
"  to  erect  any  new  buildings,  or  rebuild,  or  alter 
the  front  of  any  building  now  erected,  without 
making  it  recede  so  as  to  conform"  to  the  new 
lines.  In  obedience  to  this  ordinance  the  de- 
partment of  surveys,  in  March,  1885,  revised 
the  city  plan  by  putting  upon  it  the  new  lines  of 
Chestnut  Street. 

When  the  Act  of  1870  became  a  law  Greble 
owned  a  lot  on  the  south  side  of  Chestnut  Street, 
between  Seventeenth  and  Eighteenth  streets, 
with  a  front  of  forty-four  feet.  It  was  then 
occupied  as  a  marble  yard,  at  which  the  manufac- 
ture and  sale  of  monuments,  headstones,  and 
other  marble  work  was  carried  on.  The  foot 
pavement  extended  up  to  the  old  line  of  the 
street,  upon  which  there  was  an  iron  fence.  On 
the  other  side  of  the  fence  the  lot  was  occupied 
as  a  marble  yard,  and  the  work  ready  for  sttle 
or  removal  was  displayed  along  and  near  to  the 
fence.  This  actual  inclosure  and  occupancy, 
existing  when  the  Act  of  1870  was  passed,  con- 
tinued down  to  1886,  when  a  block  was  erected 
on  the  new  street  line  covering  the  entire  front. 
The  city  took  possession  of  the  strip  of  land 
thus  surrendered,  and  in  1888  the  owner  pre- 
sented the  petition  in  this  case  asking  for  an 
assessment  of  his  damages.  Proceedings  were 
had,  and  a  judgment  recovered  against  the  city 
for  the  value  of  the  land,  from  which  this 
appeal  was  taken,  alleging  that  the  plaintiff's 
demand  is  barred  by  the  Statute  of  Limitations. 
The  appellant  contends  that  the  Act  of  1870, 
ex  proprio  vigore,  appropriated  the  plaintiff's 
land  to  the  useol  the  public,  and  that  the  statute 
began  to  run  against  him  at  once,  so  that  at  the 
end  of  six  years  from  the  approval  of  the  Act  of 
1870  his  action  was  barred. 

There  is  a  certain  limited  and  popular  sense, 
in  wiiicb  it  may  he  said  that  the  Act  did  appro- 
priale  the  plaintiff's  land,  but  it  waB  not  a  pre- 
sent or  an  actual  appropriation.    No  means  were 
provided  for  carrying  the  Act  into  operation, 
and  no  time  fixed  within  which  the  owner  should 
retire  from  the  possession.     The  Legislature 
may  be  said  to  have  designated  or  set  apart  the  1 
space  between  the  old  and  new  south  lines  for  1 
public  use  when  the  city  should  decide  that  it  1 
was  necessary  to  take  it,  hut  the  time  when,  and 
the  manner  in  which,  an  actual  appropriation 


should  be  made  was  left  to  the  city  to  deter- 
mine. For  fourteen  years  the  city  did  not  deter- 
mine, and  the  status  remained  undisturbed.  The 
ordinance  of  1884  did  no  more  than  to  mark  the 
new  line  on  the  city  plan,  and  to  require  that 
buildings  thereafter  erected  should  conform  to 
it.  The  power  to  enter  upon  the  land  which  the 
Act  of  1870  gave,  was  exercised  as  fast  and  as 
far  as  building  was  done;  for  then,  and  not 
until  then,  it  became  the  duty  of  the  owner  to 
recede  from  the  old  to  the  new  line,  and  surren- 
der the  intervening  space  to  the  city.  When  he 
did  this  his  right  of  action  accrued,  and  not  before. 

It  is  urged  that  a  contrary  doctrine  is  held 
by  Smedley  v.  Erwin  et  al.  (51  Pa.  445),  but 
we  do  not  so  understand  that  case.    The  Act 
that  came  under  consideration  in  Smedley  v. 
Erwin  et  o/.,  ordained  and  fixed  the  limits  of  a 
street  in  Philadelphia,  and  directed  the  commis- 
sioner of  highways  to  proceed  and  open  it  for 
public  use  within  thirty  days.    The  Act  was  not 
permissive,  but  directory.    It  left  nothing  to  the 
judgment  or  decision  of  the  city  councils  or  the 
Courts,  but  laid  a  legislative  injunction  upon 
the  commissioner  to  open  a  street  for  public  use 
upon  a  location  absolutely  fixed  in  the  Act  itself. 
This  was  an  appropriation  of  the  land  covered 
by  the  street  by  the  Legislature,  and  the  only 
thing  left  for  the  city  or  the  Courts  to  do  was  to 
ascertain  its  value  and  make  compensation  to  the 
owners.    The  Act  of  1870  lays  no  command  on 
the  city  or  its  officers.    It  fixes  the  south  line  of 
the  street,  so  as  to  settle  any  possible  question 
about  the  legality  of  widening  it,  but  it  leaves 
everything  else  to  the  city.  Whether  the  city  shall 
avail  itself  of  the  new  line,  and,  if  so,  when,  to 
what  extent,  and  in  what  manner,  are  questions 
over  which  the  city  has  absolute  control  within 
the  general  limits  fixed  by  law.  These  questions 
have  been  considered  and  determined  by  the  city 
in  the  ordinance  of  1884 ;  and  the  plan  adopted 
for  widening  Chestnut  Street  is  a  wise  and  con- 
servative one.  Existing  structures  are  not  inter- 
fered with.    New  ones  must  go  upon  the  new 
line.    When  the  owner  recedes  in  this  manner 
from  the  old  line,  the  city  advances  and  enters 
into  possession  of  the  five  feet  additional,  and 
then  for  the  first  time  an  actual  appropriation 
takes  place  and  a  right  of  action  accrues.  This 
gradual  process  is  not  oppressive  to  lot  owners, 
nor  burdensome  to  the  city.    As  was  said  by  the 
present  Chief  Justice  In  re  Chestnut  Street  (118 
Pa.  593),  "  it  will  probably  occupy  nearly  a 
hundred  years.    It  is  done  gradually  and  in  a 
way  to  produce  no  great  strain  on  the  city  treas- 
ury."   The  city  can  be  called  upon  to  pay  only 
for  its  own  act  of  appropriation,  and  not  until 
such  appropriation  takes  place.    (Hannum  v. 
Borough  of  West  Chester,  63  Pa.  475  ;  In  re 
Volkmar  St.,  124  Pa.  320.) 
a 
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The  learned  Judge  was  right  in  his  disposition 
of  the  reserved  point,  and  the  judgment  is  af- 
firmed, n.  c.  o. 


Jan.  '91,  139.  April  1,  1891. 

City  of  Philadelphia  v.  Anderson,  Owner, 
and  Baxter,  Registered  Owner. 

Municipality — E$toppel  —  'Acts  of  municipal 
officer  in  the  line  of  hit  duty —  Whether  they 
estop  the  municipality — Taxes — Lien  of  taxes 
—  Tax  search —  Whether  a  municipality  is 
estopped  from  claiming  taxes  by  a  certificate 
of  search  certifying  that  none  were  registered. 

By  virtue  of  the  Act  of  April  16,  1846  (P.  L.  489), 
the  lien  of  taxes  in  the  city  of  Philadelphia  do  ring 
the  first  five  years  after  they  become  delinquent,  is  not 
the  result  of  legal  proceedings  in  a  Court  of  record, 
which  are  notice  to  every  one,  but  of  the  act  of  the 
city  in  carrying  the  unpaid  taxes  upon  the  book  kept 
for  that  purpose. 

A  purchaser  of  real  estate  must,  therefore,  take 
notice  of  this  book,  and  where  an  intending  purchaser 
asks  and  obtains  from  the  proper  officer  a  certificate, 
in  accordance  with  the  above  Act,  of  the  liens  upon 
the  land  which  he  proposes  to  purchase,  the  officer  in 
giving  the  certificate  represents  his  principal,  the  mu- 
nicipality, speaks  for  it,  and  binds  it. 

The  city  of  Philadelphia  is  bound  by  a  certificate  of 
search  as  to  registered  taxes  given  to  one  who  pro- 
cures and  acts  upon  it  in  good  faith. 

The  city  is  not  above  the  duly  to  deal  fairly  and 
justly  with  its  citiiens,  and  to  speak  the  truth  to 
them  when  the  duty  to  apeak  for  their  information 
rests  clearly  on  it. 

In  issuing  a  certificate  of  search  as  to  registered 
taxes  for  an  intending  purchaser  of  real  estate,  the 
receiver  of  taxes  of  the  city  of  Philadelphia  is  in  no 
sense  the  agent  of  the  said  purchaser ;  he  is  discharg- 
ing an  official  duty,  and  under  a  legal  obligation  to 
certify  truly. 

An  intending  purchaser  of  real  estate  applied 
through  his  conveyancer  to  the  receiver  of  taxes  to 
certify  any  taxes  registered  against  the  land  in  ques- 
tion, and  received  a  certificate  that  "on  examining 
the  register  of  unpaid  taxes  ....  I  find  nothing 
....  except  as  per  bill  of  1877;"  the  city  subse- 
quently filed  a  claim  for  the  taxes  of  1875,  and  issued 
a  scire  facias  thereon  : 

Htld,  (1)  that  it  was  estopped  by  the  foregoing  cer- 
tificate, and  therefore  could  not  recover. 

Alcorn  v.  City  (44  Pa.  348),  distinguished. 

(2)  That  the  certificate  was  sufficient  in  form. 

Ziegler  v.  Commonwealth  (12  Pa.  227),  followed. 

Appeal  of  John  Baxter,  defendant,  from  the 
judgment  of  the  Common  Pleas  No.  S,  of  Phila- 
delphia County,  in  an  action  of  scire  facias 
eur  tax  claim,  brought  by  the  city  against  II.  R. 
Anderson  as  owner  and  the  said  appellant  as 
registered  owner. 

The  claim  was  filed  for  the  municipal  taxes  of 
1875  against  a  lot  on  Indiana  Street  below 


Eighteenth  Street,  and  a  scire  facias  issued  and 
the  cause  put  at  issue. 

On  the  trial,  before  Finletter,  P.  J.,  the 
defendant,  Baxter,  offered  to  show  that  he  pur- 
chased the  premises  in  1878,  and  before  com- 
pleting his  purchase  and  paying  over  the  pur- 
chase-money, he,  on  the  order  of  his  convey- 
ancer, obtained  a  certificate  of  search  as  to  regis- 
tered taxes,  the  order  and  certificate  being  in  the 
following  form : — 

[Description  of  the  Land.] 
Please  certify  any  taxes  registered  against  the  above, 
in  the  name  of  Franklin  C.  Paxson  or  that  of  any 
other  person. 
To  Albert  C.  Roberts,  Bsq., 

Receiver. 

WlLLIAMBOH. 

S  I  15  I  '78. 

On  examining  the  register  of  unpaid  taxes  for  the 
city  of  Philadelphia,  for  the  years  1873  to  1877,  in- 
clusive, I  find  nothing  against  the  above-described 
premises,  exoept  as  per  bill  of  1877. 

Cbas.  P.  Lns, 

Chief  Sch.  Clk. 

And  that  on  the  faith  thereof  he  paid  over  to 
his  grantor  all  the  purchase-money  except'  the 
taxes  for  1877,  which  he  subsequently  paid  to 
the  city.    Offer  overruled.  Exception. 

The  Court  directed  a  verdict  for  the  plaintiff. 
Verdict  and  judgment  accordingly.  Defendant, 
Baxter,  thereupon  appealed,  assigning  for  error 
the  overruling  of  his  offer  of  testimony  and  the 
above  direction  of  the  Court. 

The  case  and  arguments  of  counsel  are  fully 
reported  on  the  argument  of  the  rule  for  a  new 
trial,  which  was  discharged,  in  an  opinion  by 
Finletter,  P.  J.    (26  Weekly  Notes,  815.) 

Thomas  B.  Taylor,  for  appellant. 

Abraham  M.  Beitler,  assistant  city  solicitor 
(Isaac  H.  Shields,  assistant  city  solicitor,  and 
Charles  F.  Warwick,  city  solicitor,  with  him), 
for  appellee. 

May  18,  1891.  Williams,  J.  In  the  recent 
case  of  Crouse  v.  Murphy  (27  Weekly  Notes, 
444),  in  which  an  opinion  was  filed  at  the  pres- 
ent term,  we  had  occasion  to  note  the  evident 
purpose  pervading  the  legislation  of  this  State  to 
protect  bona  fide  purchasers  of  real  estate  against 
unrecorded  liens  and  incumbrances.  The  same 
general  subject  is  brought  to  our  attention  from 
a  different  standpoint  by  the  facts  now  before  us. 
These  are  that  Baxter  purchased  in  1878  a  house 
and  lot  on  the  south  side  of  Indiana  Street,  in 
the  Twenty-eighth  Ward  of  the  city  of  Philadel- 
phia, from  one  F.  C.  Paxson.  His  conveyancer, 
in  order  to  secure  for  his  employer  an  unin- 
cumbered title  to  the  premises  he  desired  to 
buy,  applied  to  the  receiver  of  taxes  and  re- 
quested him  to  "certify  any  taxes  registered 
against  the  above  property  in  the  name  of  Frank- 
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lin  C.  Paxson,  or  that  of  any  other  person."  On 
the  fifteenth  of  May,  1878,  he  re ceived  from  the 
receiver's  office  a  certificate,  properly  executed, 
setting  forth  that  "  on  examining  the  registry  of 
unpaid  taxes  for  the  city  of  Philadelphia,  for  the 
years  1873  to  1877,  inclusive,  I  find  nothing 
against  the  above  described  premises,  except  as 
per  bill  of  1877."  The  conveyancer,  upon  the 
receipt  of  this  certificate  of  no  lien,  except  for 
taxes  of  1877,  concluded  the  transaction,  and  the 
purchase-money  was  paid  over.  Three  years 
afterwards,  the  city,  in  1880,  filed  a  claim  against 
the  same  premises  for  the  taxes  of  1875.  A  writ 
of  sci.  fa.  was  issued  on  the  claim  in  188.5,  which 
was  seven  years  after  the  certificate  was  made 
and  ten  years  after  the  taxes  are  alleged  to 
have  accrued.  The  defendant  replied  to  the  writ 
with  the  certificate  of  the  receiver  that  the  city 
had  no  lien  on  the  premises  for  the  taxes  of  1875, 
and  with  the  fact  that,  relying  on  the  certificate, 
he  had  paid  over  the  purchase-money.  His  po- 
sition was,  that  if  the  certificate  was  true  the  city 
had  no  lien,  even  if  the  taxes  were  unpaid.  If 
it  was  untrue,  he  having  been  misled  by  it  into 
paying  out  the  money  when  it  was  in  his  hands, 
the  city  was  estopped  from  alleging  its  untruth 
against  him.  The  Court  below,  entertaining  a 
different  opinion  upon  the  effect  of  the  certificate, 
directed  a  verdict  in  favor  of  the  city.  The  de- 
fendant appealed,  and  assigns  the  ruling  of  the 
learned  Judge  in  the  Court  below  as  error.  The 
effect  of  the  certificate  is  therefore  the  only  ques- 
tion before  us. 

It  is  well  to  remember  at  the  outset  that  taxes 
upon  seated  property  were  originally  a  personal 
charge  against  the  owner,  for  which  his  personal 
property  and  his  person  were  liable  to  seizure, 
out  which  were  not  a  lien  upon  land.  (Burd  v. 
Ramsay,  9  S.  &  R.  109.)  In  regard  to  un- 
seated land  a  different  rule  prevailed,  the  land 
being  treated  as  the  debtor,  and  not  the  owner. 
Payment  was  compelled  by  the  sale  of  the  land, 
without  any  personal  demand  on  the  owner.  In 
order  to  facilitate  their  collection,  the  Legislature 
has  from  time  to  time  made  seated  taxes  a  lien 
on  the  lands  on  which  they  are  assessed,  by  a  se- 
ries of  Acts  of  Assembly  applicable  to  different 
portions  of  the  State.  In  Philadelphia  they 
were  made  a  lien,  under  certain  limitations,  as 
early  as  1824,  by  an  Act  passed  on  the  third  of 
February  in  that  year.  It  provided  that  taxes 
imposed  on  real  estate  in  Philadelphia  "  shall  be 
a  lien  on  the  said  real  estate  on  which  they  may 
hereafter  be  imposed  or  assessed,"  and  that  such 
lien  should  have  priority  over  liens  for  debts  due 
to  individuals  by  recognizance,  mortgage,  or 
judgment  against  the  same  real  estate.  The  du- 
ration of  this  lien  was  limited  by  the  Act  of 
1845  to  the  first  day  of  July  in  the  year  follow- 
ing that  for  which  the  tax  was  imposed,  unless 
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before  that  time  the  tax  was  registered  in  a  book 
to  be  called  the  register  of  unpaid  taxes,  for 
that  purpose.  If  it  was  registered  in  time,  then 
the  lien  was  continued  to  the  end  of  five  years 
from  the  time  the  lien  began.  If,  before  the  ex- 
piration of  the  five  year3,  a  claim  was  filed  for 
the  tax  in  the  office  of  the  prothonotary,  this  con- 
tinued the  lien  for  five  years  from  the  entry  of 
the  claim.  The  tax  was  thus  made  a  lien  during 
the  year  for  which  it  was  levied,  and  until  the 
first  day  of  July  following,  without  any  formal 
registry.  The  lien  thereafter  was  lost,  unless  the 
tax  was  entered  on  the  register  of  unpaid  taxes, 
and  at  the  end  of  five  years  it  ceased  altogether, 
unless  proceeded  for  by  claim  filed  in  the  Court 
of  Common  Pleas.  A  purchaser  was  therefore 
bound  to  take  notice  of  the  current  taxes  for  six 
months  after  the  end  of  the  year.  He  was  then 
bound  to  take  notice  of  the  registry  for  the  bal- 
ance of  five  years  After  five  years  he  wa3  not 
bound  to  inquire  beyond  the  lien  dockets.  To 
enable  him  to  know  with  certainty  what  the 
registry  showed,  the  Act  of  1845  made  it  the 
duty  of  the  receiver  "to  furnish  certificates  of  all 
taxes  and  claims  which  are  a  lien  on  real  estate," 
and  provided  a  fee  to  be  charged  for  such 
service. 

The  certificate  held  by  Baxter  was  made  un- 
der the  direction  of  the  Act  of  1845.  Does  it 
protect  the  purchaser  who  procures  and  acts  upon 
it?  The  Court  below  held  that  it  did  not, 
and  gave  three  reasons  for  entertaining  that 
opinion. 

(1)  The  receiver  is  an  elective  officer,  over 
whose  selection  and  term  of  office  the  city  has  no 
control,  and  for  whose  certificates  she  is  therefore 
not  responsible. 

(2)  The  law  does  not  make  it  his  duty  to  cer- 
tify to  the  absence  of  liens,  and  when  he  gives 
such  a  certificate  he  "  becomes  the  special  agent 
of  the  purchaser"  who  asks  for  it. 

(8)  The  certificate,  by  reason  of  its  form,  or 
want  of  it,  imposes  no  liability  even  if  it  was  the 
duty  of  the  receiver  to  make  certificates  of  search 
and  no  lien. 

As  authority  for  the  first  of  these  positions 
Alcorn  v.  The  City  (44  Pa.  848)  is  cited.  The 
plaintiff  in  that  case  sought  to  hold  the  city  for 
the  negligence  of  the  city  surveyor  in  locating 
the  lines  of  plaintiff's  lot  at  his  request.  This 
Court  held  that  the  act  of  the  city  surveyor  was 
in  no  sense  that  of  the  city,  nor  was  the  duty  in 
which  he  was  engaged  a  municipal  duty.  The 
location  of  lines  between  adjoining  owners  and 
surveying  lots,  was  held  to  be  44  not  a  duty  incum- 
bent on  cities  in  their  corporate  capacity  .... 
but  a  private  one  falling  on  the  lot  owners  them- 
selves." The  city  surveyor,  like  county  sur- 
veyors and  other  public  officers,  is  elected  not  to 
|  represent  the  municipality,  but  to  serve  the  public 
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as  occasion  may  require,  at  the  instance  and 
upon  the  employment  of  individuals. 

But  the  collection  of  taxes  is  a  municipal  purpose. 
They  are  levied,  collected,  and  disbursed  under  the 
authority  and  direction  of  the  city  by  officers  ap- 
pointed or  elected  for  the  purpose,  who  represent 
the  city.  When  levied  the  duplicate*  are  charged 
to  the  receiver.  He  is  the  only  authorized  col- 
lector and  receiving  officer.  He  is  required  to 
open  his  books  for  the  receipt  of  taxes  on  the  first 
day  of  January  of  the  year  for  which  the  taxes 
are  assessed.  His  daily  collections  must  be  re- 
ported to  the  city  controller,  and  his  daily  cash 
receipts  deposited  in  the  banks  designated  for 
that  purpose.  Taxes  not  paid  during  the  year, 
or  within  fifteen  days  thereafter,  he  is  required 
to  enter  upon  the  register  of  unpaid  taxes  in  order 
to  continue  their  lien.  If  this  is  not  done  the 
lien  ceases,  and  the  real  estate  may  pass  by  sale 
discharged  therefrom  (Smaltz  v.  Donohugh  and 
Wife,  11  Weekly  Notes,  219).  The  entries 
on  the  register,  if  made  in  time,  are  valid  liens 
on  the  real  estate  affected  by  them,  and  must  be 
taken  notice  of  and  provided  for  in  case  of  sale. 
These  liens  are  not  the  result  of  legal  proceeding 
in  a  court  of  record  which  are  notice  to  every- 
body, but  of  the  act  of  the  city  in  carrying  the 
unpaid  taxes  upon  the  book  kept  for  that  purpose 
in  the  office  of  her  receiving  officer.  This  is  the 
book  of  the  city,  made  up  by  the  officials  who 
represent  her,  and  remaining  in  their  custody. 
It  is  the  evidence  of  her  demands  upon  real  estate 
within  her  borders.  A  purchaser  must  take 
notice  of  this  book,  and  to  enable  him  to  know 
with  certainty  what  appears  upon  it,  the  law 
makes  it  the  duty  of  the  receiver  of  taxes  to 
certify  the  liens  against  any  particular  piece  of 
real  estate.  This  is  a  specific  duty  imposed  upon 
him  by  law  as  the  representative  of  the  city,  the 
collector  of  its  taxes,  and  the  custodian  of  its 
records.  In  its  discharge  he  represents  his  prin- 
cipal, speaks  for  it,  and  binds  it.  If  his  certifi- 
cate is  false  and  misleading,  one  who  acts  upon  it 
in  good  faith  has  a  right  to  insist  that  the  city  is 
bound  by  it.  The  city  is  not  above  the  duty  to 
deal  fairly  and  justly  with  its  citizens,  and  to 
speak  the  truth  to  them  when  the  duty  to  speak 
for  their  information  rests  clearly  on  it. 

The  second  reason  does  not  seem  to  us  tenable. 
When  taxes  were  made  a  lien  on  the  real  estate 
on  which  they  were  levied  in  the  city  of  Phila- 
delphia, it  was  necessary  to  provide  some  record 
of  the  liens  unpaid  at  the  end  of  the  current 
year.  For  this  purpose  a  book  was  provided 
upon  which  unpaid  taxes  were  to  be  entered. 
Taxes  not  appearing  there  were  presumed  to  be 
paid,  and  they  were  not  liens.  Taxes  appearing 
there  were  valid  liens  upon  the  real  estate  on 
which  they  were  assessed.  This  book  was  thus 
made  the  lien  docket  of  the  city.    It  was  the 


proper  and  the  only  reliable  source  of  informa- 
tion open  to  the  interested  inquirer.  It  was  kept 
by,  and  in  the  custody  of,  the  receiver  whose 
duty  it  was  to  certify  liens  appearing  upon  it. 
When  applied  to,  it  was  his  duty  as  the  repre- 
sentative of  the  city  to  state  truly  the  liens 
against  the  real  estate  inquired  about.  Baxter's 
conveyancer  applied  for  a  search  which  made  an 
examination  for  five  years  necessary.  The  re- 
ceiver certified  that  he  had  examined  for  five  years, 
viz.,  1873  to  1877,  inclusive,  and  that  there  were 
no  taxes  registered  against  the  lot,  except  those 
of  1875.  It  was  as  important  to  the  purchaser  to 
know  that  there  were  no  taxes  registered  for 
1875,  as  to  know  that  there  were  taxes  unpaid 
for  1877.  It  was  the  amount  of  liens  the  pur- 
chaser was  interested  to  know,  and  that  the  city 
was  bound  to  tell  him,  for  they  were  to  be  taken 
into  consideration  and  adjusted  in  the  purchase 
about  to  be  closed.  In  giving  this  information 
he  was  in  no  sense  the  agent  of  the  purchaser. 
He  was  discharging  an  official  duty,  viz,,  certify- 
ing the  liens  against  the  lot  inquired  about,  and 
he  was  under  a  legal  obligation  to  certify  their 
amount  truly. 

Nor  do  we  regard  the  form  of  the  certificate 
as  a  matter  of  any  consequence  in  this  case. 
The  purchaser  applied  for,  and  had  a  right  to 
receive,  a  certificate  in  proper  form,  informing 
him  of  the  exact  amount  of  the  demands  of  the 
city  for  unpaid  taxes.  A  certificate  intended  to 
convey  the  needed  information  was  furnished, 
and  relying  on  the  truth  of  its  statements  the  title 
was  taken  and  the  purchase-money  paid  over. 
Having  thus  led  the  purchaser  to  pay  the  amount 
of  the  taxes  of  1875  to  his  vendor  as  purchase- 
money,  the  city  cannot  now  be  permitted  to  set 
up  the  mistake  of  its  officer  as  a  reason  for  com- 
pelling the  payment  of  the  money  a  second  time. 
If  it  was  a  mistake,  as  it  was  acted  upon  in  good 
faith  by  the  purchaser,  the  city  cannot  now  assert 
a  lien  for  the  taxes  of  1875,  nor  deny  the  facts 
which  the  certificate  asserted.  The  subject  of 
the  want  of  form  in'  a  certificate,  and  of  negative 
statements  therein,  was  considered  in  Ziegler  t>. 
The  Commonwealth  (12  Pa.  227),  in  which  a 
certificate  similar  to  the  one  before  us  was  held 
sufficient  in  form  to  justify  a  recovery. 

The  judgment  in  this  case  is  reversed,  and  a 
venire  facias  de  novo  awarded. 

[Cf.  City  of  Philadelphia  v.  Hetster,  ante,  p.  43; 
City  of  Philadelphia  v.  (Handing,  26  Wbzklt  Notss. 
319.] 

b.  n.  n. 
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C.  P.  No  4.  April  18,  1891. 

Mallon  v.  Gay. 

Practice — Statement  for  negligence— Damages — 
Items  thereof — Plaintiff  is  net  required  to 
give  a  particular  statement  of  the  amount 
claimed  for  each  item  of  damage,  as  for  medi- 
cines, medical  attendance,  and  nursing,  loss  of 
time,  pain,  and  suffering,  the  amount  stated  in 
the  ad  damnum  averment  being  sufficient. 

Rule  for  a  more  specific  statement. 

The  following  is  a  copy  of  the  plaintiff's 
statement : — 

"Tillie  Mallon,  the  above-named  plaintiff, 
seeks  to  recover  the  sum  of  five  thousand  dollars 
from  the  above-named  defendants,  trading  as 
John  Gay's  Sons,  under  the  following  averment 
of  facts: — 

"  That  the  above-named  defendants  carry  on 
the  business  of  manufacturing  carpet  at  their 
mill  at  the  northeast  corner  of  Howard  and 
Norris  streets,  in  the  city  of  Philadelphia,  and  it 
was  and  became  their  duty  to  provide  reason- 
ably safe  and  proper  protection  to  their  em- 
ployes. 

"That  notwithstanding  their  duty  in  this 
behalf,  the  said  defendants  negligently  and  care- 
lessly allowed  a  certain  trap-door  on  the  second 
floor  of  said  mill,  to  be  and  remain  open  with- 
out any  notice  or  warning  to  this  plaintiff,  so 
that  while  this  plaintiff  was,  on  the  28th  day  of 
November,  A.  D.  1890,  carefully  passing  across 
the  second  floor  of  said  mill,  she  suddenly  fell 
into  said  open  way,  caused  by  the  covering  to 
same  having  been  left  open,  without  any  pro- 
tection or  notice  to  this  plaintiff. 

"And  this  plaintiff  further  avers  that  she 
never  knew  that  there  was  any  trap-door  in  the 
place  where  she  fell,  and  that  the  particular 
place  where  said  trap- door  was  located,  was  so 
situated  that  it  could  not  be  seen  by  her  exer- 
cising ordinary  care  and  diligence,  as  same  was  in 
a  dark  passageway. 

"  That  in  falling  in  said  open  way  this  plain- 
tiff bruised,  hurt,  and  injured  her  side  and 
other  parts  of  her  body,  and  was  confined  to 
bed  for  a  long  time  from  said  injuries  and 
nervous  prostration  caused  by  said  injuries ;  and 
this  plaintiff  suffered  great  pain,  and  has  been 
under  the  doctor's  care  from  that  time  till  now ; 
has  been  compelled  to  lay  out  large  sums  of 
money  for  medicine  and  medical  attendance,  and 
has  been  unable  to  follow  her  usual  employment, 
and  has  been  permanently  injured. 


"And  by  reason  of  said  injuries  received  as 
aforesaid,  this  plaintiff  has  suffered  damages  in 
the  sum  of  five  thousand  dollars." 
William  C.  Hannis,  for  the  rule. 
The  statement  is  defective  because  it  docs  not 
show  the  amount  the  plaintiff  has  laid  out  for 
medicine  and  medical  attendance. 

Childs  v.  Penna.  R.  R.  Co.,  27  WEEKLY  Notes, 
510. 

John  S.  McKtnlay,  for  the  plaintiff. 

May  16, 1 89 1.  Arnold,  J.  Under  the  prac- 
tice prior  to  the  Procedure  Act  of  1887,  it  was 
customary  to  demand  a  bill  of  particulars,  when 
further  information  as  to  the  nature  of  the  in- 
jury sued  upon  and  the  damages,  was  desired. 
(See  Flisher  v.  Allen,  21  Weekly  Notes,  509, 
and  note.) 

The  rules  of  Court  now  in  force  require  ques- 
tions of  that  kind  to  be  raised  by  demurrer  or 
rule  for  a  more  specific  statement,  which  is  the 
same  in  effect.  Under  the  new  practice,  in 
an  action  of  trespass,  in  which  the  plaintiff 
claimed  "damages  for  pain  and  suffering,  loss  of 
time,  medical  attendance  and  medicines,  and  for 
injuries  to  his  shoulder  and  head  in  the  sum  of 
$5000,"  it  was  held  that  the  averment  of  damages 
was  sufficiently  specific.  (Schnable  v.  Schmidt, 
21  Weekly  Notes,  153,  C.  P.  No.  1.) 

While  in  an  action  for  damages  from  assault 
and  battery  causing  injury  to  the  plaintiff,  ex- 
penses for  medical  aid,  nursing,  loss  of  time, 
etc.,  it  may  be  more  regular  to  set  out  such  ele- 
ments of  damage  (but  not  itemized  amounts 
thereof),  yet  a  reversal  will  not  be  ordered  be- 
cause of  the  absence  of  such  averments.  (Hawes 
v.  O'Reilly,  126  Pa.  440.)  By  the  modern  Eng- 
lish practice  "  no  denial  or  defence  shall  be  neces- 
sary as  to  the  damages  claimed  or  their  amount ; 
but  they  shall  be  deemed  to  be  put  in  issue  in 
all  cases,  unless  expressly  admitted."  A  de- 
murrer to  the  amount  of  damages  claimed  was 
overruled  in  Mathews  v.  Penna.  R.  R.  Co. 
(20  Weekly  Notes,  575). 

Rule  discharged. 


C.  P.  No.  4.  May  16,  1891. 

Fender  v.  Mason  Wrecking  Company. 

Practice — Requisites  of  statement  in  action  for 
negligence — In  a  case  of  alleged  negligence  in 
doing  work  under  a  contract,  the  contract  need 
not  be  set  out,  nor  need  the  particulars  of  the 
alleged  negligence  be  stated. 

Rule  for  more  specific  statement. 

The  plaintiff's  statement  was  as  follows  :— 

"  The  plaintiff  brings  this  suit  to  recover 


Digitized  by  Google 


94 


WEEKLY  NOTES  OF  CASES. 


damages  from  the  defendant  for  its  negligence 
under  the  following  circumstances  :  — 

"  On  or  about  December  23,  1890,  the  plain- 
tiff, through  his  agent,  the  Keystone  Plaster 
Company,  hired  the  defendant,  for  a  certain 
consideration,  to  pump  sand  out  of  the  schooner 
Mary  H.  Ladow,  then  sunk  in  Salem  Cove,  and 
to  land  her  on  shore  near  by,  or  if  she  floated 
after  being  raised,  to  tow  her  to  Almshouse 
Wharf,  ice  permitting,  by  means  whereof  it  be- 
came the  duty  of  the  defendant,  in  and  about 
the  performance  of  the  said  contract,  to  exer- 
cise due  and  proper  care  and  diligence,  to  em- 
ploy competent  servants,  and  to  use  proper, 
competent,  and  efficient  means,  aids,  and  instru- 
ments necessary  to  perform  and  complete  its 
contract.  The  plaintiff  avers  that  the  defendant, 
disregarding  its  duty  in  the  premises,  failed  and 
neglected  to  exercise  due  and  proper  care  and 
diligence  to  employ  competent  servants  and  to 
use  proper,  competent,  and  efficient  means  in 
performing  its  contract,  but  so  carelessly  and 
negligently  performed  its  contract,  that  the 
schooner  of  the  plaintiff  was  damaged,  injured, 
broken,  and  destroyed,  to  the  damage  of  the 
plaintiff,  four  thousand  dollars,  wherefore  he 
brings  his  suit." 

Alfred  Driver  (/.  Warren  Couiston,  with 
him),  for  the  rule. 

The  statement  does  not  inform  us  whether  the 
contract  to  pump  out  the  schooner  is  in  writing ; 
if  it  is,  we  want  a  copy  of  it. 

[Arnold,  J.  The  suit  springs  out  of  the  al- 
leged negligence  or  breach  of  duty,  and  is  not 
on  the  contract.] 

We  are  not  informed  of  the  time,  place,  or 
nature  of  our  neglect,  whether  it  was  in  pumping 
out  the  sand  or  towing  the  boat. 

The  particular  acts  of  negligence  should  be 
given. 

Childs  v.  Penna.  R.  R.  Co.,  27  Webkly  Notes, 5 10. 
Dimner  Beeber,  contra. 

Eo  die.  The  Court.  The  statement  is  suffi- 
cient. What  you  want  is  the  evidence.  You 
will  get  that  at  the  trial. 

Rule  discharged. 

[Less  particularity  is  required  where  the  facts  lie  as 
much  as  or  more  in  the  knowledge  of  the  opposite  party 
than  in  the  party  pleading:  Stephen  on  Pleading,  370; 
He/t  v.  Jones,  9  Weekly  Notes,  541.] 


©rpfjans'  ©ourt 

February  18,  1891. 

Dickinson's  Estate. 

Satisfaction  of  existing  claim — When  not  pre- 
sumed— Agreement  for  forbearance — Failure 
of  consideration. 

A  payment  of  part  of  a  debt  after  the  whole  is  due,  is 
no  consideration  for  a  release  of  the  balance,  or  for  an 
agreement  to  look  to  another  source  for  payment. 

Testator  was  indebted  to  claimant  who  brought  suit. 
The  suit  was  discontinued  by  agreement,  testator  paid  to 
claimant  a  certain  sum  in  cash,  and  the  parties  entered 
into  an  agreement  that  testator  should  pay  the  balance  of 
the  claim  out  of  the  first  moneys  received  by  him  or  his 
personal  representatives  from  the  amount  due  him  for 
paving  and  grading  certain  streets,  whether  said  money 
was  received  from  the  city  or  otherwise.  No  money  was 
ever  paid  the  decedent  for  said  work,  the  Supreme  Court 
having  decided  against  the  validity  of  his  claims  : 

Held,  that  as  the  agreement  to  restrict  the  liability  of 
decedent  to  the  particular  fund  was  not  part  of  the  origi- 
nal contract  between  the  parlies,  and  there  was  no  evi- 
dence of  the  acceptance  of  the  new  arrangement  as  a 
payment  in  full,  claimant  had  the  general  right  of  a  credi- 
tor to  demand  payment  out  of  the  estate. 

Sur  exceptions  to  adjudication. 

The  facts  as  they  appeared  at  the  audit  of  the 
account  of  the  administrator  of  the  estate  of 
William  W.  Dickinson,  the  decedent,  are  set 
forth  in  the  opinion  of  the  Court.  The  Audit- 
ing Judge  awarded  to  George  W.  Hancock  the 
balance  claimed  to  be  due  him  by  the  testator, 
to  which  award  accountant  excepted. 

Richard  C.  AfcAfurtrie,  for  exceptant. 

Lewin  W.  Barringer,  contra. 

March  28,  1891.  Ferguson,  J.  The  dece- 
dent was  indebted  to  the  claimant,  who  had 
brought  suit  in  the  Court  of  Common  Pleas  for 
the  recovery  of  the  amount  due  him.  It  does 
not  appear  whether  there  was  any  defence  to  this 
suit;  at  any  rate,  while  it  was  pending,  on 
February  4,  1887,  the  parties  came  to  an  agree- 
ment that  the  same  should  be  discontinued.  In 
pursuance  of  the  arrangement  the  decedent  paid 
the  claimant  $967.71  in  cash,  and  gave  him  an 
agreement  in  writing  to  pay  him  the  balance  of 
his  claim  "  out  of  and  from  the  first  moneys 
that  shall  be  received  by  me,  my  executors,  ad- 
ministrators, or  assigns,  in  payment  or  settlement 
of  the  money  due  and  owing  to  me  for  the 
grading  and  paving  of  said  street  (Market  Street 
from  43d  to  63d  Street),  whether  said  money  is 
received  from  the  city  of  Philadelphia  or  other- 
wise." In  point  of  fact  no  money  was  ever 
received  by  the  decedent  for  the  said  work,  the 
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Supreme  Court  having  decided  against  the  valid- 
ity of  his  claims  against  the  property  owners, 
none  of  them  voluntarily  paid  him,  and  the  city 
made  no  appropriation  for  that  purpose,  as  it 
was  then  expected  it  might  do ;  so  that  the 
whole  balance  of  the  claim  remains  due,  and 
the  payment  thereof  is  demanded  out  of  dece- 
dent's estate.  It  is  now  claimed  that  the  pay- 
ment of  this  balance  is  restricted  to  the  fund 
referred  to  in  the  above  agreement,  and  that  as 
that  fund  failed,  there  is  no  further  personal  re- 
sponsibility upon  the  part  of  the  decedent. 
This  would  undoubtedly  be  so,  if  the  agreement 
to  restrict  the  liability  of  the  decedent  to  this 
particular  fund  was  a  part  of  the  original  con- 
tract between  the  parties.  (Chambers  v.  Jaynes, 
4  Barr,  39 ;  and  Mixsell's  Estate,  25  Weekly 
Notes,  156.)  But  at  the  time  this  agreement 
was  made  this  debt  already  existed,  and  the 
claimant  had  the  general  right  of  a  creditor  to 
demand  its  payment  from  any  source  whatever. 
Of  what  advantage  was  the  new  arrangement  to 
him,  which  limited  his  means  of  payment  to  one 
fund,  and  that,  as  it  has  since  transpired,  a  very 
precarious  and  uncertain  one  ?  In  the  absence 
of  evidence  of  the  acceptance  of  the  new  arrange- 
ment as  an  absolute  payment  and  settlement  in 
full,  it  can  only  be  regarded  as  an  agreement  for 
forbearance,  without  any  waiver  of  the  right  of 
the  claimant  to  enforce  the  general  liability. 
(League  v.  Waring,  85  Pa.  244;  Diller  v.  Bru- 
baker,  52  Id.  498;  McManus  v.  Bark,  L.  R.  5 
Ex.  65.) 

In  this  case  there  is  not  only  no  evidence  of 
an  acceptance  of  the  money  and  agreement  as  a 
full  settlement,  but  that  position  is  rebutted  by 
the  words  of  the  subsequent  part  of  the  agree- 
ment that  the  claim  for  the  balance  unpaid 
41  shall  not  be  barred  by  the  Statute  of  Limita- 
tions, and  I  do  hereby  agree  not  to  plead  the 
said  statute  to  the  above  claim."  This  agree- 
ment was  without  any  object  or  purpose  if  the 
old  obligation  was  wiped  out  by  the  new  arrange- 
ment, as  the  statute  would  not  begin  to  run  until 
the  debt  became  due,  and  that  would  not  be 
until  the  money  was  recovered  by  the  decedent 
for  the  grading  and  paving  of  Market  Street. 

But  where  is  the  consideration  for  this  agree- 
ment ?  It  must  have  a  consideration  to  support 
it  or  it  must  fall.  The  payment  of  cash  on 
account  was  no  consideration,  because  that  and 
more  was  already  then  due  and  legally  demand- 
able.  That  a  payment  of  a  part  of  a  debt  after 
the  whole  is  due  is  no  consideration  for  a  release 
of  the  balance  or  for  an  agreement  to  look  to 
another  source  for  payment,  is  well  settled. 
(Cumber  9.  Wayne,  1  Sm.  Leading  Cases,  606; 
Bank  v.  D'Olier,  1  Chest.  Co.  Rep.  373 ;  Bran- 
don v.  Brandon,  2  Pa.  C.  C.  Rep.  46;  Diller 
v.  Brubaker,  supra.) 

The  exceptions  are  dismissed.        w.  l.  s. 


March,  1 89 1. 

Weaver's  Estate. 

Counsel  and  client— Privileged  communications 
—  What  constitute. 

Although  what  takes  place  between  counsel  and  client 
in  the  sanctity  of  the  former's  office,  cannot  be  disclosed 
by  the  lawyer  without  the  consent  of  the  client,  the  rule 
does  not  apply  to  what  may  take  place  between  others  in 
the  presence  of  counsel  although  they  may  happen  lo  be 
his  clients. 

Counsel  may  testify  to  facts  which  might  as  readily 
have  occurred  in  the  presence  of  any  other  person  as  in 
that  of  a  lawyer. 

Sur  interlocutory  report  of  Examiner. 

A  petition  for  an  issue  dtvisavit  vel  non  to  test 
the  validity  of  the  will  of  Dr.  Martin  Weaver  is 
pending.  The  grounds  alleged  are  want  of  tes- 
tamentary capacity,  and  that  the  paper  was  pro- 
cured by  undue  influence  of  the  principal  lega- 
tee, Miss  Emerson.  The  evidence  already 
taken  disclosed  most  intimate  relations  between 
the  testator  and  the  proponent.  At  a  meeting 
before  the  Examiner,  the  contestant  called 
Thomas  W.  Barlow,  Esq.,  who  testified  that  at 
the  direction  of  Dr.  Weaver,  a  deed  was  drawn 
by  witness  and  executed  by  the  alleged  testator, 
conveying  the  great  bulk  of  his  estate  to  Miss 
Emerson,  who  so  frequently  accompanied  the 
grantor  to  counsel's  office  as  to  be  regarded  by 
the  counsel  as  a  client  in  connection  with  Dr. 
Weaver.  When  asked  as  to  her  influence  over 
the  doctor,  the  witness  declined  to  answer  be- 
cause of  his  professional  relation  to  Miss  Emer- 
son. He  admitted  that  both  called  him  as  a 
witness  as  to  this  very  deed  before  an  inquest 
in  lunacy  and  that  both  there  waived  all  objec- 
tions. 

The  Examiner  thereupon  filed  this  report  to 
test  the  question. 

Edivard  IV.  Afagill,  Carroll  F.  Williams, 
and  F.  Carroll  Brewster ,  for  contestants, 
cited — 

House  v.  House,  27  N.  W.  Rep.  858. 

Shaffer  v.  Mink,  14  Id.  726. 

Weeks  on  Attorneys,  277,  305,  318,  319. 

Bcidler  v.  Miller,  1  Woodward,  222. 

Snow  v.  Gould,  43  Am.  Rep.  604. 

Coveney  v.  Tannahill,  1  Hill  (N.  Y.),  33. 

Jeanes  v.  Fridenbcrg,  3  Clark  (Pa.),  199. 

Daniel  v.  Daniel,  39  Pa.  191. 

Shore  v.  Bedford,  5  Man.  tic  Or.  271. 

Reynell  v.  Sprye,  10  Beav.  51. 

Wharton  on  Evidence,  $  587. 

Gulick  v.  Gulick,  12  Stewart,  516. 

Goodwin  Gas  Stove  Co.'s  Appeal,  117  Pa.  514. 

Graham  v.  O' Fallon,  4  Mo.  338. 

Blackburn  v.  Cr.iwfords,  3  Wall.  176. 

Greenough  v.  Gaskctl,  I  M.  &  K.  98. 

Russell  v.  Jackson,  15  Jurist,  t,  117. 

Joseph  DeF.  Junkin  and  George  Junkin,  for 
proponent. 
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March  28,  1891.  Ferguson,  J.  This  case 
comes  before  us  upon  the  interlocutory  report  of 
the  Examiner  appointed  to  take  testimony  in  an 
issue  devisavit  vel  non,  upon  the  ground  of  want 
of  testamentary  capacity  of  the  testator  and  of 
undue  influence  exercised  upon  him.  It  ap- 
peared that  Mr.  Thomas  W.  Barlow  was  counsel 
for  the  decedent  and  also  for  the  respondent  in 
this  suit.  They  were  frequently  at  his  office  to- 
gether to  consult  him  professionally.  His  testi- 
mony was  objected  to  upon  the  ground  that  what 
took  place  in  his  office,  between  his  clients  and 
himself,  was  a  privileged  communication  which 
he  had  no  right  to  disclose.  While  it  is  un- 
doubtedly true,  that  what  takes  place  between  a 
lawyer  and  his  client  in  the  sanctity  of  his  office 
must  be  regarded  as  sacred,  and  cannot  be  dis- 
closed by  the  lawyer  without  the  consent  of  the 
client,  yet  this  rule  does  not  apply  to  what  may 
take  place  between  others,  in  his  presence,  al- 
though they  may  happen  to  be  his  clients.  He 
has  a  right  to  testily  to  facts  which  might  as 
readily  have  occurred  in  the  presence  of  any 
other  person,  as  in  that  of  a  lawyer.  What, 
therefore,  the  decedent  and  the  respondent  may 
have  said  or  done  to  each  other,  that  was  not  in  the 
course  of  Mr.  Barlow's  employment  as  attorney 
for  them,  or  either  of  them,  and  not  in  the 
nature  of  a  professional  communication  to  or  from 
him,  is,  we  think,  competent  testimony.  (House 
v.  House,  27  N.  W.  Rep.  858;  Shaffer  v.  Mink, 
14  Id.  726;  Coveney  p.Tannahill,  1  Hill  (N.  Y.), 
33;  Jeanesp.  Fridenberg,  3  Clark  (Fa,),  199; 
Daniel  v.  Daniel,  39  Pa.  191 ;  Reynell  v.  Sprye, 
10  Beavan,  51,  etc.) 

The  Examiner  is  directed  to  take  the  testimony 
of  Mr.  Barlow  to  the  extent  herein  indicated. 

w.  c.  s. 


February  17,  1891. 
Curran's  Estate. 

Petition  to  vacate  decree— ~  When  not  entertained 
— Bill  of  review  under  Act  of  October  ij, 
1840 — Requisites  of— Jurisdiction. 

A  Court  may  not  set  aside  and  vacate  a  decree  fifteen 
years  after  its  entry,  on  the  allegation  that  it  was  impro- 
vidently  made. 

A  bill  of  review  under  the  Act  of  October  13,  1840, 
will  not  be  entertained  where  it  does  noi  disclose  that  the 
decree  complained  of  was  made  in  confirming  the  account 
of  an  executor,  administrator,  or  guardian. 

The  Orphans'  C»>urt  has  no  jurisdiction  where  a  ques- 
tion of  title  is  raised,  the  remedy  being  in  the  Common 
Pleas,  by  bill  of  equity  or  otherwise. 

Stir  petition  and  answer. 

The  petition  of  Reuben  Frederick  recited  an 


order  of  this  Court,  made  November  6,  1875, 
ordering  Frederick  C.  Brightly,  surviving  executor 
of  Martin  Curran,  the  decedent,  to  transfer  to 
Louis  and  Adela,  testator's  children,  one-half  of 
the  said  executor's  interest  in  a  certain  bond 
and  mortgage  of  one  Jacob  Engard,  for  six  hun- 
dred and  sixty-six  dollars.  The  petition  also 
stated  that  the  property  upon  which  said  mort- 
gage is  created  is  real  estate,  belonging  to  the 
petitioner,  subject  to  a  dower  interest  of  forty 
dollars,  belonging  to  one  Ann  Gilbert,  now  de- 
ceased, and  the  petitioner  is  entitled  to  the 
aforesaid  sum  of  six  hundred  and  sixty-six  dol- 
lars; and  that  the  decree,  as  above  stated,  so  far 
as  it  directed  the  assignment  of  said  mortgage  to 
decedent's  children,  was  iraprovidently  made. 
The  prayer  of  the  petition  was  that  the  aforesaid 
decree  might  be  set  aside,  the  said  assignment 
cancelled  and  destroyed,  and  the  mortgage 
assigned  to  the  petitioner. 

An  answer  to  the  above  petition  was  filed  in 
behalf  of  William  McGeorge  and  others,  which 
denied  the  facts  set  out  therein. 

Harvey  K.  Newitt,Jr. ,  and  Frank  F.  Brightly, 
for  the  petitioner. 

J.  Warner  Goheen,  for  the  respondents. 

March  28,  1891.  Ferguson,  J.  We  are 
asked  by  this  petition  to  say  that  a  decree  of 
this  Court  made  in  1875  was  improvidently 
made,  and  should  now  be  vacated  and  set  aside. 
We  have  no  such  power.  No  Court  can  change 
its  decree  after  the  end  of  the  term  in  which  it 
was  entered.  (Ullery  v.  Clark,  18  Pa.  148  ; 
Mathers  v.  Patterson,  33  Id.  485 ;  King  v. 
Brooks,  72  Id.  364;  Commonwealth  v.  Mayloy, 
57  Id.  291.)  There  is  in  this  Court  an  excep- 
tion to  this  rule  made  by  the  Act  of  October  13, 
1840,  which  provides  that  a  bill  of  review  will 
lie  at  any  time  within  five  years  after  the  final 
decree  confirming  the  account  of  any  executor, 
administrator,  or  guardian.  It  does  not  appear 
that  the  particular  decree  complained  of  was 
made  in  confirming  such  an  account,  and  if  it 
was,  it  is  now  too  late,  after  the  expiration  of 
fifteen  years,  to  invoke  its  provisions. 

The  petition  alleges  that  the  executors,  by 
authority  of  the  decree  complained  of,  trans- 
ferred a  certain  mortgage  to  the  respondent,  the 
title  to  which  was  not  in  the  decedent,  but  in  the 
petitioner.  Thus  a  question  of  title  is  raised, 
and  this  Court  has  no  jurisdiction  to  determine 
such  a  controversy.  The  petitioner's  remedy  is 
in  the  Court  of  Common  Pleas  by  bill  in  equity 
or  otherwise. 

The  petition  is  dismissed.  w.  l.  s. 
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Supreme  Court. 

Jan.  '91,  206.  April  7,  1891. 

Commonwealth,  to  use,  etc.  v. Wistar  et  al. 

Appeals  from  decrees  of  the  Orphans'  Court — 
Recognizances  upon — Conditions  of —  When 
roid — Damages — Act  of  March  29,  1832, 
§  59 — Interest  upon  money  o  f  the  use  of  which 
a  distributee  has  been  deprived  by  an  appeal, 
not  recoverable  as  damages  in  a  suit  brought 
upon  the  recognizance  after  the  dismissal  of 
the  appeal. 

In  a  suit  upon  a  recognisance  upon  an  appeal  from 
a  dec-re*  of  the  Orphans*  Court  drawn  in  the  form  pre- 
scribed by  the  Act  of  March  29,  1832,  §  59,  interest  is 
not  recoverable  by  way  of  damages. 

The  amount  of  the  security  is  in  the  discretion  of 
the  Orphans'  Court,  and  the  Judges  thereof  may  in- 
crease the  amount  at  any  time  whilst  the  record 
remains  with  them. 

As  a  general  rnle,  where  a  statute  prescribes  the 
condition  of  a  bond  or  recognizance  njion  which  a 
legal  remedy  is  given,  and  terms  harder  than  the 
statute  requires  are  exacted,  the  obligation  is  void, 
and  the  surety  is  discharged  ;  the  rule  is  otherwise, 
however,  where  the  stronger  obligation  is  voluntarily 
assumed. 

Where  administrators,  executors,  guardians  or  trus- 
tees appeal  from  a  decree  of  the  Orphans'  Court  in 
matters  affecting  the  trust,  and  when  the  appeal  may 
Jeopardize  the  estate,  the  Court  may,  by  exacting  addi- 
tional security  to  that  end,  secure  the  faithful  perform- 
ance of  official  duty,  and  preserve  the  integrity  of  the 
trust  during  the  pendenoy  of  the  appeal. 

A  recognizance  upon  an  appeal  from  a  decree  of  the 
Orphans'  Court,  given  by  an  appellant  who  has 
assumed  no  official  doty,  stands  in  no  fiduciary  rela- 
tion, and  owes  no  duty  to  the  Court,  which  contains 
conditions  beyond  the  requirement*  of  the  Act  of 
March  29,  1832,  $  59,  is  void. 

W.,  one  of  the  heirs-at-law  of  R.,  was  a  party  to  the 
partition  of  R.'s  real  estate  in  the  Orphans'  Court, 
aixi  took  an  appeal  from  a  decree  therein  made.  He 
entered  security  in  the  usual  form.  Subsequently, 
upon  a  rule  taken,  the  Court  ordered  W.  to  enter 
security  in  $5U,000,  conditioned  "  to  prosecute  his 
appeal  with  effect,  and  to  pay  all  costs  that  may  be 
adjudged  against  him,  and  if  the  decree  be  affirmed 
or  the  appeal  be  discontinued  or  non  prnssed,  to  pay  all 
costs  and  damages  that  may  accrue  to  the  appellees  or 
any  of  them  by  reason  of  his  said  appeal."  The  ap- 
peal  was  dismissed  by  the  Supreme  Court,  whereupon 
the  distributees  brought  suit  upon  the  recognizance, 
the  loss  of  interest  on  the  money 


to  which  they  were  entitled,  from  the  date  of  the  decree 
to  the  dismissal  of  the  appeal : 

Held,  that  the  bond  was  void,  and  that  they  could 
not  recover. 

Appeal  of  Richard  Wistar  and  the  Common, 
wealth  Title  Insurance  and  Trust  Company,  de- 
fendants, from  the  judgment  of  the  Common 
Pleas  No.  4,  of  Philadelphia  County,  in  an 
action  of  assumpsit  brought  by  the  Common- 
wealth of  Pennsylvania  to  the  use  of  William 
L.  Elkins  and  Peter  A.  B.  Widener,  to  the  fur- 
ther use  of  Sarah  W.  Gillilan,  also  to  the  fur- 
ther use  of  Lillie  L.  Ilopkinson,  S.  W.  Reeves, 
John  M.  Scott,  and  J.  Howard  Geudell,  upon  a 
recognizance  given  by  Wistar,  with  the  Common- 
wealth Title  Insurance  Company  as  surety, 
upon  an  appeal  by  the  former  from  a  decree  of 
the  Orphans*  Court  of  Philadelphia  County. 

Wistar  having  appealed  on  June  20,  1887, 
from  a  decree  of  the  Orphans'  Court  of  Phila- 
delphia County,  gave  a  recognizance  for  $50,000 
under  the  direction  of  the  Court,  with  the  Com- 
monwealth Title  Insurance  and  Trust  Company 
as  surety,  in  which  the  condition  was  "  that  if 
the  said  Richard  Wistar,  as  aforesaid,  shall  prose- 
cute his  appeal  with  effect  and  pay  all  costs  that 
may  be  adjudged  against  him,  and  if  the  decree 
he  confirmed  or  the  appeal  be  dismissed  or  non 
prossed,  to  pay  all  costs  and  damages  which  may 
accrue  to  the  appellees  or  any  of  them  by  rea- 
son of  the  said  appeal,  and  shall  return  to  the 
said  Orphans'  Court  the  record  with  the  remitti- 
tur, then  the  above  obligation  to  be  void  or  else 
to  remain  in  full  force  and  virtue."  Upon  April 
23, 1888,  the  Supreme  Court  dismissed  the  appeal. 

The  distributees  then  brought  suit  upon  the 
recognizance,  claiming  as  damages  interest  on 
the  money  to  which  they  were  entitled  from  the 
date  of  the  decree  of  distribution  to  the  dismissal 
of  the  appeal,  the  use  of  which  they  had  been 
deprived  of  by  the  appeal. 

Judgment  was  entered  for  want  of  a  sufficient 
affidavit  of  defence;  whereupon  defendants  ap- 
pealed, assigning  the  entry  of  the  judgment  for 
error. 

The  facts  are  more  fully  set  forth  in  the  opinion 
of  the  Supreme  Court. 

Francis  H.  Garrett  (  William  Gorman  with 
him),  for  appellants. 

The  Orphans'  Court  not  only  required  the  ap- 
pellant to  enter  into  the  recognizance  required 
by  the  Act  of  March  29,  1832,  §  59,  of  which 
the  condition  is  to  prosecute  the  appeal  with 
effect,  and  pay  all  costs  which  may  be  adjudged 
against  him,  but  superadded  other  conditions. 

The  appeal  bond  not  being  such  as  is  pre- 
scribed by  the  Act  of  Assembly  is  void. 

King  v.  CulberUon,  10  S.  k  R.  325. 
Bolton  v.  Robinson,  13  Id.  193. 
Thomas  r.  Stewart,  2  P.  &  W.  475. 
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Com.  p.  Laub,  1  W.  &  S.  261. 
Donley  r.  Brownlee,  7  Fa.  109. 
llelliugs's  Exra.  v.  Directors  of  tho  Poor,  15  Id. 
409. 

Haines  c.  Levin,  51  Id.  412. 

The  damages  claimed  are  not  actual  damages 
but  loss  of  prospective  profits. 

J.  Howard  Gendrll  {John  M.  Scott ,  A.  Ii. 
Shearer,  and  Joseph  B.  Towntend  with  him),  for 
appellees. 

Under  the  Act,  if  there  is  a  failure  either  to 
prosecute  the  appeal  with  effect,  or  to  pay  the 
costs,  the  obligation  becomes  absolute. 

The  quantum  of  the  security  is  a  matter  for 
the  discretion  of  the  Orphans'  Court. 

"  The  Court  will  take  care  that  the  interests 
involved  will  be  fully  secured  as  to  costs,  com- 
pensation lor  delays,  or  any  other  matter  that 
may  affect  the  claimants  incidentally,  and  the 
necessary  discretion,  therefore,  is  wisely  de- 
posited where  a  superior  knowledge  of  the  circum- 
stances enables  the  Court  to  graduate  the  security 
to  the  exigencies  of  the  particular  case." 

Koch's  Case,  4  Rawle,  268. 

Chew's  Appeal,  9  W.  &  8.  151. 

Coin.  v.  The  Judges,  10  Pa.  37. 

Same  v.  Same,  102  Id.  228. 

The  damages  claimed  are  not  prospective  profits, 
but  merely  legal  interest. 

May  18,  1891.  Clark,  J.  On  the  23d  of 
February,  1886,  on  the  petition  of  Lewis  A. 
Srolt,  guardian,  etc.,  proceedings  in  partition  of 
certain  real  estate,  formerly  of  Richard  Wistar, 
deceased,  were  instituted  in  the  Orphans'  Court 
of  Philadelphia.  The  partition  was  so  proceeded 
in  that  the  premises  were  subdivided  into  several 
allotments,  all  of  which,  under  the  order  of  the 
said  Court,  were  subsequently  sold  for  prices 
amounting  in  the  aggregate  to  $205,200.  When 
the  sale  came  up  for  confirmation  in  the  Orphans' 
Court,  Richard  Wistar,  the  defendant  in  this 
case,  presented  his  petition,  setting  forth  his 
interest  as  an  heir-at-law  of  Richard  Wistar, 
deceased,  and  praying  the  Court  that  the  sale 

might  be  set  aside,  and  that  he  should  be  allowed  I  Court,  may  appeal  from  the  same  to  the  Supreme 
to  take  the  several  allotments  at  the  valuation  Court ;  provided,  that  the  party  appealing  shall 
fixed  by  the  inquest.  His  |>etit ion  was  refused,  give  security  by  recognizance,  with  sufficient 
and  he  thereupon,  on  the  20th  of  June,  1887,  surety,  in  the  Orphans'  Court,  or  before  one  of 
filed  the  usual  affidavit  and  entered  into  recogni-  the  Judges  thereof,  conditioned  to  prosecute  such 
zance  of  bail,  with  security  in  the  usual  form,  for  appeal  with  effect,  and  to  pay  al)  costs  that  may 
an  appeal  to  the  Supreme  Court.    The  amount  be  adjudged  against  him,  and  shall  make  oath  or 


creed  that  the  bond  previously  given  be  vacated, 
and  Unit  said  Richard  Wistar,  the  appellant,  on 
or  before  the  8th  day  of  July  next,  perfect  hia 
said  ap|>eal,  by  giving  bond  or  recognizance  with 
sufficient  surety,  to  be  approved  by  the  Court,  or 
one  of  the  Judges  thereof,  after  due  notice  accord- 
ing to  the  rule  of  Court,  in  the  sum  of  $50,000, 
conditioned  to  prosecute  his  appeal  with  effect, 
and  to  pay  all  costs  that  may  be  adjudged  against 
him,  and  if  the  decree  be  affirmed,  or  the  appeal 
be  discontinued  or  tton  prossed,  to  pay  all  costs 
and  damages  that  may  accrue  to  the  appellees  or 
any  of  them  by  reason  of  his  said  appeal ;  and 
that  if  security  be  not  entered  as  aforesaid  within 
said  time,  the  appeal  to  be  disallowed  as  incom- 
plete and  not  perfected." 

The  defendant,  Richard  Wistar,  in  order  to 
obtain  his  said  appeal,  was  obliged  to  and  did 
comply  with  the  order,  entering  into  recognizance 
in  the  amount  and  according  to  the  conditions 
required,  and  his  appeal  was  afterwards  entered 
in  the  Supreme  Court.  Upon  argument,  how- 
ever, the  decree  of  the  Orphans'  Court  dismissing 
his  petition  was,  on  the  23d  of  April,  1888,  af- 
firmed, and  the  appeal  dismissed,  at  the  cost  of 
the  said  appellant. 

In  this  suit  upon  the  recognizance  of  bail,  the 
plaintiffs  claim  that,  by  the  affirmance  of  the  de- 
cree, the  condition  of  the  recognizance  was  broken, 
and  that  as  the  final  distribution  of  the  fund  realized 
from  the  sule  was  delayed  by  the  appeal,  they  are 
entitled,  by  way  of  damages,  to  the  interest  which 
they  might  have  made  upon  the  money, which  would 
have  come  to  them  in  the  coarse  of  distribution,  for 
one  year,  with  interest  on  the  same  from  the  date 
of  the  affirmance  of  the  decree  with  the  costs. 
The  learned  Judge  of  the  Court  below  entered 
judgment  upon  a  statement  of  claim  to  this 
effect  for  want  of  a  sufficient  affidavit  of  defence, 
and  this  is  the  error  assigned. 

The  59th  section  of  the  Act  of  March  29, 
1832,  relating  to  appeals  from  the  Orphans' 
Court,  provides  as  follows :  "Any  person  aggrieved 
by  a  definitive  sentence  or  decree  of  the  Orphans' 


of  the  recognizance  is  not  giveu,  but  it  was  con- 
ditioned according  to  the  59th  section  of  the  Act 
of  March  29,  1832,  44  to  prosecute  his  appeal 
with  effect,  and  to  j«y  all  costs  that  may  be  ad- 
judged against  him." 

Oil  the  next  day,  a  rule  was  entered  to  show 
cause  why  the  amount  of  the  security  should  not 
be  increased,  and  on  the  23d  day  of  June,  1887, 
upon  hearing  of  the  rule,  it  was  ordered  and  de- 


affirination  that  the  appeal  is  not  intended  for 
delay;  which  appeal,  thenceforth,  shall  stay  all 
proceedings  in  the  Orphans'  Court,  until  the  same 
be  determined  in  the  Supreme  Court,  and  the 
record  be  remitted  to  the  Orphans'  Court." 

We  have  held,  in  an  opinion  filed  herewith,  in 
Commonwealth  to  use  r.  Richard  and  Wm. 
Lewis  Wistar  (next  case),  that  in  a  suit  upon  a 
recognizance  in  the  form  prescribed  by  the  statute, 
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interest  is  not  recoverable  by  way  of  damages. 
In  that  case  a  fund  arising  from  the  sale  of  real 
estate  under  the  same  proceedings  in  partition 
had  been  paid  into  the  Orphans'  Court  for  dis- 
tribution, and,  from  the  final  order  of  distribution, 
an  appeal  was  entered  in  the  Supreme  Court, 
which  was  on  hearing  dismissed  at  the  cost  of 
the  appellant,  and  the  decree  of  distribution  af- 
firmed. If  in  such  case  interest  was  not  recover- 
able, it  only  remains  to  determine  the  effect  of 
the  superadded  words  contained  in  the  recog- 
nisance in  this  case,  inserted  in  accordance  with 
the  order  of  the  Court,  and  to  decide  whether  or 
not  the  Orphans'  Court  in  its  discretion  may  im- 
pose harder  terms  than  are  exacted  by  the 
statute. 

It  may  be  conceded  that  the  amount  of  the 
security  is  in  the  discretion  of  the  Orphans' 
Court  (Commonwealth  v.  Judges,  10  Pa.  37; 
Koch's  Estate,  4  R.  268) ;  and  the  Judges  of 
that  Court  may  increase  the  amount  at  any  time, 
whilst  the  record  remains  with  them.  (Chew's 
Appeal,  9  W.  &  S.  151.)  But  unless  aided  by 
the  provisions  of  some  other  statute,  there  is  no 
•  authority  in  the  Orphans'  Court  to  impose  harder 
terms  than  are  imposed  by  the  59th  section  of  the 
Act  of  March  29,  1832. 

The  Orphans'  Court  undoubtedly  has  the  power 
by  statute,  generally,  to  prevent  mismanagement 
and  waste  by  administrators,  executors,  guardians, 
and  trustees  (Act  of  March  29.  1832,  sees.  22  and  j 
23,  P.  L.  195) ;  and  when  in  certain  cases  this  class 
of  persons  wish  to  avail  themselves  of  an  ap{>eal. 
in  matters  affecting  the  trust,  and  when  the  appeal 
may  jeopardize  the  estate,  the  Orphans' Court  may, 
by  exacting  additional  security  to  that  end,  secure 
the  faithful  performance  of  official  duty,  and  pre- 1 
serve  the  integrity  of  the  trust  during  pendency 
of  an  appeal.  But  where  the  appellant  has  as- 
sumed no  official  duty,  stands  in  no  fiduciary 
relation,  and  owes  no  duty  to  the  Court,  but  de- 
sires to  avail  himself,  in  his  own  right,  of  a 
remedy  which  the  law  gives  him,  he  can  be  held 
to  no  harder  terms  than  the  statute  imposes. 

As  a  general  rule,  where  a  statute  prescribes 
the  condition  of  a  bond,  or  recognizance,  upon 
which  a  legal  remedy  is  given,  and  terms  harder 
than  the  statute  requires  are  exacted,  the  obliga- 
tion is  void,  and  the  surety  is  discharged.  (Far- 
mers' Bank  v.  Boyer,  1 6  S.  &  R.  48 ;  Beacom  r. 
Holmes,  13  Id.  190;  McKee  v.  Stannnrd,  14  Id. 
380;  Power  r.  Graydon,  53  Pa.  198;  Hutton  r. 
Helme,  5  Watts,  316.)  To  the  same  effect  also 
are  King  r.  Culberlson  (10  S.  &  R.  325) ;  Bol- 
ton r.  Robinson  (13  Id.  193)  ;  Thomas  v.  Stewart 
(2  P.  &  W.  475) ;  Com'th  v.  Laub  (1  W.  &  S. 
261 ) ;  Donley  v.  Brownlee  (7  Pa.  109) ;  Hcllings's 
Exrs.  v.  Directors  of  the  Poor  (15  Pa.  409).  If, 
however,  the  stronger  obligation  is  voluntarily 
assumed,  it  is  otherwise.  (Haines  v.  Levin,  51 
Pa.  417  ;  Slutter  v.  Kirkendall,  100  Id.  307.) 


Nor  does  the  surety  stand  on  more  advantageous 
ground  than  the  principal.  A  variance  of  this 
sort,  when  it  is  available  at  all,  may  be  pleaded 
at  law,  and  therefore  affords  no  room  for  the  ex- 
traordinary interference  of  a  chancellor.  (Far- 
mers' Bank  r.  Bover,  tnpra.) 

In  Haines  r.  Levin  (51  Pa.  417),  it  is  said 
that  when  a  statutory  condition  is  expressed, 
limiting  the  terms  u|>on  which  a  legal  remedy  is 
given,  and  harder  terms  are  exacted  than  the 
statute  requires,  the  recognizance  or  bond  is  void, 
as  a  departure  to  the  prejudice  of  the  rights  of 
the  party  entitled  to  his  redress,  and  the  surety 
is  discharged.  It  is  different  when  the  statutory 
obligation  is  given  to  secure  the  performance  of 
a  duty ;  then,  if  the  vicious  portion  of  the  con- 
dition is  severable  from  the  remainder,  the  bond 
is  valid  as  to  the  part  which  is  good ;  citing 
Com'th  v.  Laub  (1  W.  &  S.  261);  Helling*  v. 
Dirs.  of  Poor  (15  Pa.  409) ;  and  Shunk  r.  Miller 
(5  Id.  250). 

This  distinction  is  illustrated  in  the  cases  cited 
by  the  appellees.  In  Commonwealth  v.  Judges, 
etc.  (10  Pa.  37),  an  executor,  by  a  decree  of  the 
Orphans'  Court  of  Philadelphia,  had  been  dis- 
missed from  his  office,  for  failure  to  give  security 
for  the  faithful  performance  of  his  duties.  Where- 
upon he  tendered  a  recognizance,  according  to 
the  statute  referred  to,  amply  sufficient  to  cover 
the  costs,  etc.  But  the  Court  demanded  security 
in  $600,000,  conditioned  to  prosecute  his  appeal 
with  effect,  pay  all  costs  which  might  accrue,  and 
for  the  faithful  performance  of  his  duties  pending 
the  appeal.  He  prayed  a  rule  on  the  Judges  to 
show  cause  why  a  mandamus  should  not  issue,  etc. 
The  return  set  forth  that  the  relator  had  been 
dismissed  for  mismanagement,  that  the  recog- 
nizance had  been  fixed  to  prevent  waste,  etc. 
In  ceurse  of  the  opinion  Chief  Justice  Gibson 
said  :  44  With  a  decree  against  him,  which  is  at 
least  presumptive  evidence  of  malversation,  did 
the  Legislature  intend  that  he  should  continue  to 
administer  the  estate  on  no  more  than  his  origi- 
nal responsibility — perhaps  for  years — during 
the  pendency  of  the  appeal,  though  the  estate 
might  be  wasted  or  ruined  before  the  determina- 
tion of  it.  Certainly  not.  The  appeal  suspended 
the  order  for  permanent  security  ;  but  the  Leg- 
islature directed  the  Orphans'  Court  to  de- 
mand as  a  substitute  for  it,  security,  ad  interim  ; 
and  this  was  intended,  undoubtedly,  to  secure  the 
appellees  against  intervening  waste.  It  is  plain, 
therefore,  that  the  general  form  of  the  condition 
prescribed  must  be  moulded  by  interpretation  >o 
as  to  reach  the  ends  of  justice  in  the  particular 
proceeding." 

Chew's  Appeal  (9  W.  &  S.  151),  is  to  the 
same  effect.  In  that  case  it  had  been  adjudged 
that  the  appellant,  who  was  an  executor,  was 
mismanaging  the  estate  of  his  decedent,  and  it 
was  ordered  that  he  should  give  bail  in  the  sum 
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of  $50,000 ;  failing  to  do  so,  he  was  dismissed 
from  iiis  office,  and  from  this  decree  he  entered 
an  apical  to  this  Court.  Security  was  first  en- 
tered in  $100,  hut  afterwards  the  Orphans'  Court 
increased  the  amount  of  security  required  to 
$50,000.  The  appellant  failing  to  give  the  secu- 
rity required,  the  appeal  was  dismissed. 

In  Koch's  Estate  (4  Rawle,  268),  and  in  Com- 
monwealth v.  Judges  (102  Pa.  228),  nothing  more 
was  decided  than  that  the  extent  or  amount  of 
the  security  is  within  the  discretion  of  the  Or- 
phans' Court.  The  generality  of  expression  in 
Koch's  Estate  is  calculated  to  mislead  perhaps, 
hut  if  read  in  the  light  of  what  has  been  said,  it 
will  be  found  to  be  entirely  consistent  with  the 
.general  rule  stated. 

No  trustee  can  complain  that  he  is  called  upon, 
by  the  Court  having  control  of  his  accounts, 
pending  his  appeal,  and  when  he  is  under  a  charge 
of  mismanagement,  to  secure  the  faithful  per- 
formance of  his  duty.  But  the  Increased  obliga- 
tion of  this  recognizance  was  not  inserted  to 
insure  the  discharge  of  official  duty.  Richard 
Wistar  was  not  a  trustee ;  he  owed  no  duty  of  a 
fiduciary  nature  to  the  Court,  or  to  the  appellees, 
in  respect  of  the  estate,  or  of  the  fund  afterwards 
for  distribution.  He  was  one  of  the  heirs-at-law 
of  Richard  Wistar,  deceased,  and  was  a  party  to 
the  partition,  and  as  a  parly  was  entitled  to  avail 
himself  of  all  the  rights  and  remedies  which  the 
law  afforded  him,  upon  such  terms  as  the  law 
prescribed.  The  amount  of  the  recognizance, 
under  the  59th  section  of  the  Act  of  1832,  is  sub- 
ject to  the  discretion  of  the  Orphans'  Court,  or  one 
of  the  Judges  thereof ;  whilst  on  appeals  from  de- 
crees distributing  the  proceeds  of  sheriff  's  sales  of 
real  or  personal  property,  and  the  proceeds  of 
sales  by  an  assignee  for  creditors,  etc.,  the 
amount  of  the  recognizance  is  subject  to  the  dis- 
cretion of  the  Common  Pleas  or  one  of  the 
Judges  thereof,  and  we  can  see  no  reason  for 
supposing  that  any  greater  powers  are  conferred 
in  the  one  case  than  in  the  other;  for  the  words 
of  the  respective  statutes  are  substantially  the 
same.  To  hold  that  in  either,  or  any  of  such 
cases,  the  unsuccessful  appellant  might  be  held 
liable  in  damages,  in  an  action  upon  the  recogni- 
zance, to  each  and  all  of  the  persons  interested, 
lor  the  interest  accruing  during  the  pending  of 
the  appeal  as  damages  for  the  delay,  would  be 
u  monstrous  wrong,  and  would  operate  in  many 
cases  as  an  absolute  denial  of  justice. 

We  are  of  opinion  that  the  Orphans'  Court  bad 
no  power  to  impose  such  terms  as  were  contained 
in  the  order  of  June  23,  1887,  and  that  the  recog- 
nizance, exacted  from  the  defendant  in  this  case, 
as  a  condition  of  obtaining  the  appeal,  was  void. 
The  judgment  is  reversed. 

[See  ncxi  case.] 

II.  c.  o. 


Jan.  '91,  207.  April  7,  1891. 

Commonwealth,  to  use,  etc.,  v.  Wistar 
et  al. 

Appeals  from  decrees  of  the  Orphans'  Court — 
Recognizances  upon  —  Damages  —  Act  of 
March  29,  1832,  §  59—  Interest  up  on  money, 
of  the  use  of  which  a  distributee  has  been  de- 
prived by  an  appeal,  not  recoverable  as  dam~ 
ages  in  a  suit  brought  upon  the  recognizance 
after  the  dismissal  of  the  appeal. 

In  a  suit  npon  a  recognizance  upon  an  appeal  from 
a  decree  of  the  Orphans'  Court,  drawn  in  the  form 
prescribed  by  the  Act  of  March  29,  1832,  §  59,  interest 
is  not  recoverable  by  way  of  damages. 

\V.  appealed  from  a  decree  of  the  Orphans'  Coarti 
making  distribution  of  a  fund  arising  from  the  sale  o' 
real  estate  in  proceedings  in  partition,  aud  gave  a  re- 
cognisance in  the  sum  of  $1U,000,  conditioned  to 
"prosecute  liis  appeal  with  effect,  and  pay  all  oosta 
that  may  be  adjudged  agaiust  him."  The  appeal  was 
dismissed.  The  distributees  then  brought  suit  upon 
the  bond,  claiming  as  damages  the  loss  of  interest 
upon  the  money  awarded  to  them  : 

Held,  that  they  could  not  recover. 

■ 

Appeal  of  Richard  Wistar  and  William  Lewis 
Wistar,  defendant,  from  the  judgment  of  the 
Common  Pleas  No.  4,  of  Philadelphia  County, 
in  an  action  of  assumpsit,  brought  by  the  Com- 
monwealth of  Pennsylvania  to  the  use  of  Wil- 
liam L.  Elkins  and  Peter  A.  B.  Widener,  also' 
to  the  further  use  of  Sarah  W.  Gillilan  and 
Lillie  L.  Hopkinson,  to  recover  upon  bonds  given 
by  defendants  upon  their  separate  appeals  from  a 
decree  of  the  Orphans'  Court. 

From  the  decree  of  distribution  of  the  proceeds 
of  the  sale  of  real  estate  formerly  of  Richard 
Wistar,  deceased,  under  proceedings  in  partition 
in  the  Orphans'  Court  of  Philadelphia  County, 
by  which  awards  were  made  to  the  use  plaintiffs, 
defendants  appealed  to  the  Supreme  Court.  A 
recognizance  in  the  sum  of  $10,000  was  given  in 
each  appeal,  the  appellants  becoming  surety  for 
each  other.  The  condition  of  the  bond  in  each 
case  was  "  that  if  the  said  W.  shall  prosecute  his 
appeal  with  effect,  and  pay  all  costs  that  may  be 
adjudged  against  him,  then  the  above  obligation 
to  be  void,"  etc. 

The  decree  of  distribution  was  made  on 
December  6,  1888;  the  appeals  were  taken 
December  19,  1888,  and  the  Supreme  Court 
dismissed  the  appeals  on  April  15,  1889,  at  the 
costs  of  the  appellants.  (Wistar's  Appeals,  23 
Weekly  Notes,  532.) 

Suit  was  then  brought  upon  the  bonds  by  the 
Commonwealth  to  the  use  of  the  appellees,  upon 
the  ground  that  the  latter  had  lost  the  use  of  the 
money  awarded  to  them.  They  claimed  four  per 
cent,  interest  upon  the  amoum  of  their  awards, 
being  the  difference  between  the  legal  rale  of 
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interest  and  the  amount  allowed  by  the  deposi- 
tary of  the  Court.  An  affidavit  of  defence  hav- 
ing been  filed  setting  forth  that  the  statement  was 
not  one  upon  which  judgment  could  be  had  for 
want  of  an  affidavit  of  defence ;  that  the  damages 
claimed  were  not  the  result  of  any  breach  of  the 
condition  of  the  bond ;  and  that  defendants  had 
paid  large  sums  for  taxes,  repairs,  and  improve- 
ments upon  the  property,  for  which  (bey  were 
entitled  to  a  set-off,  the  Court  entered  judgment 
for  want  of  a  sufficient  affidavit  of  defence. 
"Whereupon  defendants  appealed,  assigning  the 
judgment  of  the  Court  for  error. 

Francis  H.  Garrett  (  William  Gorman  with 
him),  for  appellants. 

The  conditions  of  the  bond  have  been  com- 
plied with.  There  is  no  mention  in  the  bond  of 
anything  but  costs,  and  the  suit  is  brought  to 
recover  damages  for  loss  of  prospective  profits. 

The  amount  of  the  bond  seems  exorbitant  if 
it  is  only  given  to  secure  the  payment  of  costs, 
but  the  amount  of  security  is  entirely  within  the 
jurisdiction  of  the  Orphans*  Court,  and  not  the 
subject  of  an  appeal. 

Chew's  Appeal,  9W.iS.  151. 
J.  Howard  G  end  ell  (John  M.  Scott,  A.  B. 
Shearer,  and  Joseph  B.  Totonsend  with  him), 
for  appellees. 

The  bond  is  not  satisfied  by  the  payment  of 
costs  alone;  the  appellant  must  succeed  in  his 
appeal.  Otherwise  the  appellee  would  be  at  the 
mercy  of  any  one  who  might  take  a  frivolous 
appeal,  and  stay  proceedings  for  months  or  years 
until  its  determination.  Additional  words  added 
to  the  obligation  6imply  serve  to  explain  the  obli- 
gation contained  in  the  general  words  specified 
in  the  statute. 

Koch's  Case,  4  Rawle,  268. 
Chew's  Appeal,  9  W.  k  S.  151. 
Com.  v.  The  Judges,  10  Pa.  37. 
v.  Same,  1U2  Id.  228. 


May  18,  1891.  Clark,  J.  The  real  estate 
formerly  of  Richard  Wistar,  deceased,  under 
proceedings  in  partition  in  the  Orphans'  Court 
of  Philadelphia,  was  sold  upon  the  order  of 
that  Court ;  the  sales  were  confirmed  and  the 
proceeds,  $203,450,  were  paid  into  Court  for 
distribution  by  S.  W.  Reeves,  the  trustee.  In 
the  distribution  which  followed,  certain  sums 
were,  on  December  6,  1888,  awarded  by  the 
Orphans'  Court  to  the  persons  to  whose  use  this 
suit  is  brought,  to  be  paid  out  of  the  fund,  viz : 
to  William  L.  Elkins,  and  Peter  A.  B.  Widener 
the  sum  of  $93,580.98 ;  to  Sarah  W.  Gillilan 
$  J. ~i, 596. 83,  and  to  Lillie  L.  Hopkinson  the  interest 
upon  $15,596.83  for  life,  etc.  On  the  19th  of 
December,  1888,  Richard  Wistar  and  William 
Lewis  Wistar,  who  were  parties  interested,  entered 
into  recognizances  in  due  form,  and  took  appeals 
from  the  final  order  of  distribution  to  the  Supreme 


Court,  filing  the  usual  affidavits  that  the  same  were 
not  intended  for  delay. 

These  separate  appeals  were  subsequently  so 
proceeded  in,  that  on  the  15th  of  April,  1889,  the 
decree  of  distribution  was  in  each  case  affirmed, 
and  the  appeals  dismissed  at  the  cost  of  the  ap- 
pellants, respectively.  This  suit  is  brought  upon 
the  two  several  recognizances,  given  at  the  time 
the  appeals  were  taken,  each  in  the  sum  of 
$10,000,  and  in  which  the  appellants  each  be- 
came the  surety  of  the  other. 

The  recognizances  are  conditioned  in  the  exact 
words  of  the  59th  section  of  the  Act  of  March 
29,  1832  (P.  L.  213),  that  the  appellant  "shall 
prosecute  his  appeal  with  effect,  and  pay  all  costs 
that  may  be  adjudged  against  him."  In  the  state- 
ment of  claim,  the  plaintiffs  aver  that  by  reason 
of  said  appeals  having  been  entered,  the  order 
for  distribution,  and  payments  of  the  money  there- 
under, were  stayed ;  that  the  fund  in  Court  was 
deposited,  pending  the  appeals,  with  the  bankers 
of  the  Court,  and  bore  interest  at  the  rate  of  two 
per  cent,  only ;  that  by  this  means,  the  persons 
to  whom  the  money  was  awarded  lost  the  use 
of  their  money  ;  that  the  condition  of  the  recog- 
nizance was  broken,  and  an  action  hath  accrued 
to  the  use  of  plaintiffs  to  demand  and  have  the 
interest  at  the  rate  of  four  per  cent,  on  the  re- 
spective sums  awarded  to  them  in  the  distribu- 
tion from  the  date  of  the  appeals  to  the  date  of 
the  affirmance  of  the  decree. 

It  is  contended,  that  the  appellants  did  not 
prosecute  their  respective  appeals  with  effect, 
and  that  they  are  therefore  liable  for  all  loss  or 
damage  sustained  by  the  appellees  therein,  in 
consequence  of  the  appeals.  The  condition  of 
the  recognizance  is  that  the  appellant  "shall 
prosecute  his  appeal  with  effect,  and  pay  all  costs 
that  may  be  adjudged  against  him."  The  ap- 
pellees' contention  is  that  two  distinct  things 
must  be  done  to  comply  with  the  condition — the 
appeal  must  be  prosecuted  with  effect,  and  in 
addition  to  this,  the  costs,  if  any,  adjudged 
against  the  appellant,  must  be  paid.  But  it  is 
plain,  if  he  does  prosecute  his  appeal  with  effect, 
no  costs  would  ordinarily  be  adjudged  against 
him ;  costs  would  be  adjudged  against  him  only 
if  he  failed  to  prosecute  the  appeal  with  effect. 
The  condition  therefore  in  effect  creates  an  all  or- 
nate obligation,  viz :  that  the  appellant  will  prose- 
cute his  appeal  with  effect,  and  failing  to  do  so, 
will  pay  all  costs  which  shall  be  adjudged  against 
him. 

Precisely  the  same  form  of  recognizance  is 
provided  for  in  the  91st  section  of  the  Act  of 
June  16,  1836  (Purd.  Dig.  765,  pi.  123),  relat- 
ing to  appeals  from  distributions  of  the  proceeds 
of  sheriff's  sales  ;  also  in  the  36th  section  of  the 
Act  of  June  14,  1836  (Purd.  Dig.  1653,  pi.  36), 
relating  to  appeals  from  the  distribution  of  as- 
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signed  estates  in  the  hands  of  trustees ;  also  in 
the  48d  section  of  the  Act  of  June  13,  1836 
(Purd.  Dig.  626,  pi.  16),  relating  to  distribu- 
tion in  cases  of  domestic  attachment;  and  the 
same  form  of  recognizance  is  also,  by  the  1st  sec- 
tion of  the  Act  of  March  17,  1845  (Purd.  Dig. 
699,  pi.  58),  directed  to  be  laken  in  certain  ap- 
peals from  interlocutory  and  final  decrees  in 
equity. 

No  authority  has  been  cited  to  show  that  in 
any  of  the  very  numerous  cases  arising  under 
these  various  sections,  has  it  ever  been  contended, 
much  less  decided,  that  a  recognizance  in  this 
form  is  to  have  the  construction  contended  for  in 
this  case.    On  the  contrary,  Johnson  v.  Hessel 
(134  Pa.  315)  was  an  action  upon  a  recognizance 
of  bail  in  error,  taken  under  the  7th  section  of 
the  Act  of  1886,  in  such  form  as  to  be  a  super- 
sedeas.   The  condition  was,  **  that  the  above- 
named  plaintiff  in  error  prosecute  his  writ  of 
error  with  effect ;  and  if  judgment  be  affirmed,  or 
the  writ  of  error  be  discontinued,  or  non  prossed, 
that  he  pay  the  debt,  damages,  and  costs  ad- 
judged or  accrued  upon  such  judgment,  and  all 
other  damages  or  costs  that  may  be  awarded 
upon  such  writ  of  error,"  etc.    The  action  in 
the  Court  below  was  an  ejectment,  and  the  plain- 
tiff's claim  in  the  suit  on  the  recognizance  was 
that,  as  the  judgment  in  the  Common  Pleas  had 
been  affirmed  by  the  Supreme  Court,  he  was  en- 
titled by  way  of  damages  to  the  rental  value  of 
the  premises  during  the  pendency  of  the  writ  of 
error.     The  plaintiff  there,  as  here,  contended 
that  such  damages  were  the  natural,  proximate, 
and  orderly  result  of  the  writ  of  error.   "  Other- 
wise," he  argued,  "an  owner  of  property  is 
helpless  against  an  irresponsible  person  in  the 
wrongful  use  and  occupation  of  his  premises,  as 
by  merely  purchasing  a  writ  of  error  and  dis- 
continuing it,  when  reached  for  argument  in  the 
Supreme  Court,  he  may  occupy  the  premises  for 
the  intervening  time  without  payment  of  rent." 
But  this   Court   held  that  the  recognizance, 
although  the  plaintiff  in  error  did  not  prosecute 
his  writ  of  error  with  effect,  did  not  bind  the 
obligors  to  pay  the  rental  value  of  the  premises, 
during  the  pendency  of  the  writ  of  error;  that 
such  damages,  not  being  included  in  the  judg- 
ment, nor  awarded  upon  the  writ  of  error,  were 
within  neither  the  letter  nor  spirit  of  the  condi- 
tion stated  in  the  recognizance. 

The  fund  for  distribution  in  the  case  now  un- 
der consideration  was  $203,450.  It  was  not  in 
the  hands  of  Richard  and  William  Lewis  Wistar  ; 
it  was  paid  into  Court ;  the  defendants  had  no 
control  over  or  use  of  the  money.  They  were  by 
these  appeals  denied  the  use  of  the  amount 
awarded  to  themselves,  and  Buffered  the  same 
proportionate  loss  as  the  other  distributees.  The 
law  secured  to  them  the  right  of  appeal,  and  they 


were  entitled  to  exercise  that  right.  If,  in  the 
distribution  of  a  fund  in  the  Orphans'  Court,  or 
in  the  hands  of  an  assignee  for  creditors,  or  of  a 
fund  arising  from  a  sheriff's  sale  of  either  real  or 
personal  estate,  an  appellant,  upon  failure  to  sus- 
tain his  appeal,  is  to  be  held  liable  for  the  inter- 
est accruing  upon  the  whole  fund  for  distribution, 
there  would,  in  many  cases,  be  a  practical  denial 
of  justice.  For,  whilst  the  creditors'  claim  may 
be  less  than  $500,  the  fund  for  distribution  may 
be  $500,000,  and  in  such  case  the  risks  incurred 
would  be  too  great  to  justify  the  creditor  in  as- 
serting his  claim.  The  adoption  of  such  a 
measure  of  liability  as  is  here  contended  for, 
would  result  in  the  most  monstrous  injustice. 

The  affidavit  of  defence  does  not  set  forth  the 
matters  of  defence  in  as  direct  and  specific  form 
and  manner  as  might  have  been  done,  but  it  con- 
tains enough  to  show  at  least  a  partial  defence. 
If  the  costs  have  not  been  paid,  they  may  be  re- 
covered at  the  trial. 

The  judgment  is  reversed,  and  a  procedendo 
awarded. 

[See  preceding  case.] 

H.  C.  O. 


Jan.  '91, 184.  April  2,  1891. 

Hessel  v.  Johnson. 

Landlord  and  tenant — Distress  for  rent — Lease — 
Sub-tenant— .Assignment  of  lease — Surrender 
of  lease. 

When  a  tenant  for  a  term  certain  sublets  for  the 
same  term  and  then  assigns  his  tenancy,  aud  there- 
after, without  notice  to  the  sub-tenant,  whose  rights 
are  known  both  to  said  assignee  and  to  the  landlord, 
the  assignee  surrenders  his  lease  prior  to  its  expira- 
tion, and  such  surrender  is  accepted  by  the  landlord, 
who  immediately  makes  to  said  assignee  a  new  tease 
for  a  longer  term  during  the  time  covered  by  the 
original  term,  the  landlord  sustains  no  relation  to  the 
sub-tenant  out  of  which  any  right  to  distrain  can 
arise. 

In  the  above  case,  if  the  landlord's  right  to  distrain 
npon  the  goods  of  the  sub  tenant  in  the  right  of  the 
original  lessee  subsisted  after  the  surrender  of  the 
original  lease,  it  passed  out  of  the  landlord  by  virtue 
of  the  new  lease,  which  clothed  the  new  lessee  with  all 
the  rights  and  remedies  which  his  landlord  had  at  the 
time  the  new  lease  was  made,  for  the  recovery  of  both 
the  rent  and  the  possession  from  the  sub-tenant. 

Appeal  of  Henry  Hessel,  plaintiff,  from  the 
judgment  of  the  Common  Pleas  No.  4,  of  Phila- 
delphia County,  entered  upon  a  case  stated, 
wherein  M.  T.  Johnson  and  R.  D.  Thompson,  a 
bailiff,  were  the  defendants. 

This  was  originally  an  action  of  replevin. 
After  a  reversal  of  the  judgment  of  the  Court 
below  and  a  venire  facias  de  novo  (see  Hessel  v. 
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Johnson,  25  Wekkly  Notes,  101)  the  plead* 
ings  were  amended  by  both  plaintiff  and  defen- 
dants, who  eventually,  to  avoid  complications  in 
the  pleadings,  agreed  to  the  following  case 
stated  : — 

"  In  the  early  part  of  October,  1887,  one 
James  P.  Rossi ter  was  the  tenant  of  the  premises 
at  the  northwest  corner  of  Tenth  and  Race  streets, 
under  a  demise  under  seal  made  to  him  by  the 
avowant  in  the  above  case,  Moses  T.  Johnson, 
as  agent  for  Horatio  M.  and  Mary  Bell  Allen, 
the  term  under  the  lease  extending  to  April  1, 
1888,  and  the  rent  thereby  reserved  being  at  the 
rate  of  $58.33  per  month,  payable  on  the  first 
day  of  each  month,  in  advance. 

*«  Henry  Hessel,  the  plaintiff,  was  sub-tenant, 
under  Rossiter,  of  a  portion  of  the  premises,  vis., 
the  first  floor  and  basement,  at  a  rent  of  $25  per 
month.  It  is  admitted,  for  the  purpose  of  this 
suit  only,  that  Hessel's  term  extended  to  the  end 
of  Rossi  ter's  term,  at  least.  On  October  16, 
1887,  Rossiter  sold  and  assigned  to  Clinton  S. 
Fritz  his  unexpired  term  for  valuable  considera- 
tion then  paid  by  Fritz  to  Rossiter;  Fritz  was 
aware  that  Hessel  was  in  possession  of  the  said 
portion  of  the  premises  as  sub-tenant. 

"  To  this  transfer  avowant  (the  landlord)  as- 
sented. It  was  then  agreed  between  Fritz,  who 
was  the  assignee  of  Rossiter's  lease,  and  Johnson, 
the  avowant,  that  the  Rossiter  lease  should  be 
given  up  on  November  1,  1887,  and  a  new  lease 
to  Fritz  substituted  therefor  from  that  date,  and 
accordingly  on  October  19,  1887,  Fritz  procured 
from  the  avowant,  as  agent  aforesaid,  a  new  lease 
of  the  entire  premises  for  the  term  of  two  years, 
to  begin  on  the  first  day  of  November,  1887, 
reserving  precisely  the  same  rental  and  contain- 
ing precisely  the  same  provisions  as  were  con- 
tained in  the  Rossiter  lease ;  the  rent  reserved 
being  payable  in  monthly  portions  of  $58.33,  in 
advance,  on  the  first  day  of  each  month,  it  being 
the  understanding  that  the  new  lease  should  be 
substituted  for  the  Rossiter  lease  from  the  date 
the  new  lease  went  into  effect. 

"  Henry  Hessel,  the  plaintiff,  was  not  a  party 
to  these  transactions.  His  consent  was  never 
asked  for  nor  obtained  to  the  transfer  by  Rossiter 
to  Fritz,  nor  to  the  substitution  of  the  new  lease 
to  Fritz  in  place  of  the  old  one  to  Rossiter. 

"  Immediately  on  his  purchase  of  Rossiter's 
unexpired  term,  Fritz  went  into  occupation  of 
that  part  of  the  premises  not  occupied  by  Hessel. 
He  called  on  Hessel  and  announced  himself  as 
Hessel's  new  landlord.  Some  time  in  November, 
Fritz  called  on  Hessel  and  demanded  the  rent 
due  for  that  month,  and  on  Hessel's  refusal  to 
pay,  distrained  therefor.  Hessel  remained  in 
possession  until  April  1,  1888,  and  paid  no  rent 
to  any  one,  nor  did  Fritz  or  Rossiter  or  any  one 


else  pay  any  rent  to  avowant  for  that  period 
from  November  1,  1887,  to  April  1,  1888. 

"In  March,  1888,  avowant  distrained  under 
avowant's  lease  to  said  Clinton  S.  Fritz  for  four 
months'  rent  as  then  due  and  unpaid  and  in  arrear 
from  Clinton  S.  Fritz,  for  the  entire  premises 
at  the  rate  of  $58.33  per  month,  amounting  to 
$233.32 — that  is  to  say,  for  months  of  December, 
1887,  January,  February,  and  March,  1888. 
Under  this  distraint  a  levy  was  made  generally, 
both  on  the  household  goods  of  Fritz  in  the 
upper  part  of  the  building,  and  on  the  goods  and 
stock  of  the  plaintiff  on  the  first  floor.  The 
plaintiff  replevied  his  goods  by  the  writ  in  this 
case.  The  avowant  did  not  further  pursue  his 
distraint  against  Fritz. 

"  The  value  of  the  plaintiff's  goods  replevied 
was  $300. 

"If  the  Court  shall  be  of  opinion  that  the 
avowant  had  any  right  of  distraint  for  rent  on 
the  plaintiffs  goods,  then  judgment  to  be  entered 
for  defendant  for  such  amount  of  rent  in  arrear 
as  the  Court  shall  fine  that  the  plaintiff's  goods 
were  liable  to  be  taken  for;  otherwise  judgment 
to  be  entered  for  the  plaintiff." 

Upon  this  case  stated  the  Court  below  entered 
judgment  in  favor  of  Johnson  in  the  sum  of 
$100;  whereupon  Hessel  took  this  appeal,  as- 
signing as  error  the  judgment  of  the  Court. 

William  C.  Mayne,  for  appellant,  relied  upon — 
Hessel  t>.  Johnson,  129  Pa.  173. 

Rowland  Evans  (Richard  L.  Ashhurtt  with 
him),  for  appellee. 

In  replevin,  it  is  well  settled  that  if  it  appear 
that  the  avowant  had  any  right  of  distraint  on 
the  plaintiff's  goods,  for  any  amount  of  rent,  he 
is  entitled  to  a  return  of  the  goods. 
Forty  v.  Imber,  6  East.  435. 
Johnson  v.  Lawson,  2  Biog.  343. 
Page  p.  Chuck,  10  Moore,  264. 
Orenville  v.  The  College,  12  Mod.  386. 

It  was  expressly  decided  in  Hessel  v.  Johnson 
supra,  that :  "  The  effect  of  Rossiter's  surrender 
as  upon  a  transfer  or  assignment,  was  therefore 
to  attorn  the  sub-tenant  to  the  original  landlord, 
to  whom  he  was  bound  to  fulfil  the  conditions  of 
his  contract  in  the  payment  of  the  rent ;  and 
failing  to  pay  the  rent,  his  goods  upon  the  de- 
mised premises  were  liable  to  distress,  according 
to  the  terms  of  the  lease  from  Rossiter." 

It  is  well  settled  that  a  man  may  distrain  for 
one  cause  and  avow  for  another. 
Morris  on  Replevin,  p.  174. 

So  the  avowant  may  show,  by  several  sepa- 
rate avowries,  the  various  rights  justifying  his 
distraint. 

Morris  on  Replevin,  151. 

In  Johnson  v.  Lawson  (2  Bing.  343),  there 
were  twelve  avowries. 

In  Phillips  v.  Whitsed  (105  E.  C.  L.  R.  804), 
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it  was  held  that  it  is  immaterial  what  reason  may  | 
have  been  assigned  for  taking  a  distress  if  any 
right  to  take  it  existed. 

The  law  as  laid  down  in  these  cases  has  been 
repeatedly  recognized  and  followed  in  the  de- 
cisions of  this  Court. 

Barr  v.  HngheA,  44  Pa.  516. 

Phipps  v.  Boyd,  54  Id.  342. 
The  right  of  the  landlord  to  distrain  and  have 
a  return  of  the  goods  replevied,  is  not  affected  by 
any  question  of  the  amount  of  the  rent  in  arrears. 

Barr  v.  Hughes,  44  Pa.  516. 

Karna  v.  MvKiuney,  74  Id.  387. 

Reed  v.  Ward,  22  Id.  144. 

April  27,  1891.  Williams,  J.  This  case 
presents  an  interesting  question  that  lies  outside 
the  beaten  track  of  landlord  and  tenant  cases.  It 
was  before  us  two  years  ago,  and  is  reported  in 
129  Pa.  173.  The  material  facts  are  not  in  con- 
troversy,  and  are  as  follows :  In  1886,  Johnson 
leased  the  building  at  the  corner  of  Tenth  and 
Race  streets,  Philadelphia,  to  Rossi ter,  at  an 
annual  rent  of  seven  hundred  dollars,  with  leave 
to  sublet.  Rossi ter  did  soon  after  sublet  the  first 
floor  to  Hessel,  who  went  into  possession  with 
the  knowledge  of  Johnson,  at  a  rental  of  twenty- 
five  dollars  per  month.  On  the  sixteenth  of 
October,  1887,  Rossi ter  sold  his  lease  to  Fritz, 
and  assigned  bis  entire  interest  therein  to  him. 
The  term  had  until  April  1,  1888,  to  run.  By 
his  purchase  Fritz  became,  and  well  understood 
the  lact,  the  landlord  of  Hessel,  entitled  to  collect 
the  rent  falling  due  from  him.  Three  days  later 
Fritz  surrendered  his  lease  to  Johnson,  who 
thereupon  gave  him  a  new  one  for  the  same 
premises  at  the  same  rental  but  for  a  longer  term. 
This  arrangement  was  made  without  notice  to 
Hessel,  and  in  disregard  of  his  rights,  of  which 
both  parties  had  the  fullest  notice.  For  some 
reason  Fritz  did  not  pay  his  rent,  and  in  March, 
1888,  while  Ilessel's  term  was  yet  unexpired, 
Johnson  issued  a  landlord's  warrant  on  his  lease 
to  Fritz  for  four  months'  arrears.  Upon  this 
warrant  a  quantity  of  Hessel's  goods  in  his  own 
store  was  seized  as  a  distress  for  rent  due  from 
Fritz.  An  action  of  replevin  was  brought  for 
the  goods,  in  which  Johnson  avowed  the  taking 
for  rent  due  from  Fritz  under  the  lease  made 
October  19, 1887.  On  the  trial  in  the  Court  be- 
low judgment  was  rendered  in  favor  of  Johnson, 
the  avowant,  and  the  rent  due  from  Fritz  found 
to  be  two  hundred  and  thirty-three  dollars.  We 
held  that  Fritz  could  not  surrender  the  term  of 
Hessel,  and  Johnson  by  accepting  the  surrender 
and  making  a  new  lease  could  not  extinguish  it 
under  the  circumstances  of  this  case  ;  that  Hes- 
sel did  not  hold  under  or  in  subordination  to  the 
new  lease,  but  in  hostility  to  it,  and  that  the 
seizure  of  his  goods  could  not  be  justi6ed  under 
an  avowry  for  rent  due  from  Fritz  on  the  new 


lease.  The  case  went  back  for  another  trial, 
which  has  now  been  had.  The  judgment  entered 
is  again  in  favor  of  the  defendant,  but  the  rent 
in  arrear  is  fixed  at  one  hundred  dollars,  being 
the  amount  of  four  months'  rent  due  from  Hessel 
to  his  landlord  under  the  Rossiter  lease.  This 
was  probably  intended  as  a  compliance  with  the 
rule  laid  down  in  Hessel  r.  Johnson  {supra),  and 
as  holding  Hessel  simply  for  his  own  rent. 

It  may  be  that  Hessel  owes  and  ought  to  pay  this 
sum  to  his  landlord,  but  our  question  is  whether 
Johnson  has  the  right  to  seize  his  goods  because 
he  does  not  pay  it.  What  right  has  he  ?  Hessel 
went  into  possession  under  Rossiter.  Johnson 
was  the  landlord,  Rossiter  the  tenant,  Hessel  the 
sub-tenant,  and  liable  to  be  distrained  upon 
either  by  his  lessor  for  his  own  rent,  or  by  his 
lessor's  landlord  for  the  rent  to  him  on  the  origi- 
nal lease.  When  Fritz  bought  from  Rossiter  he 
assumed  his  obligation  to  pay  Johnson  and  ac- 
quired his  right  to  collect  from  Hessel,  the  sub- 
tenant. The  surrender  of  the  lease  may  have 
passed  the  right  of  Fritz  to  collect  the  rent  from 
Hessel  over  to  Johnson  if  the  transaction  had 
ended  with  the  surrender.  If  the  rent  bad  not 
been  paid  then,  it  is  probable  that  Johnson  could 
have  distrained  not  for  rent  due  from  Rossiter  or 
Fritz,  for  as  to  them  the  lease  was  at  an  end,  but 
for  the  rent  due  from  Hessel  whose  sub-tenancy 
survived.  Neither  the  avowry  on  which  the 
first  trial  proceeded,  nor  the  case  stated  which 
was  substituted  for  the  pleadings  at  the  second 
trial,  suggests  that  the  seizure  complained  of  was 
made  by  Johnson  as  the  landlord  of  Rossiter  or 
of  Hessel.  On  the  contrary,  the  only  demise 
alleged  in  either  is  that  of  November  1,  1887,  to 
Fritz.  Our  brother  Clark  in  Hessel  t\  Johnson 
(supra),  pointed  out  very  clearly  that  as  Hessel 
was  not  in  under  the  demise  so  set  up,  but  in 
hostility  to  it,  the  seizure  of  his  goods  could  not 
be  justified  under  it.  But  the  transaction  between 
Fritz  and  Johnson  did  not  end  with  the  surrender 
of  the  Rossiter  lease,  but  immediately  upon  the 
surrender,  Johnson  made  a  new  lease  for  the 
entire  building  at  an  entire  rent  to  Fritz,  who 
accepted  it.  Both  parties  knew,  as  we  have  seen, 
of  Hessel's  lease  and  occupancy  of  the  first  floor. 
It  was  clear,  therefore,  that  Fritz  took  the  risk  of 
his  possession  and  the  collection  of  the  rent  from 
him,  and  engaged  without  any  reservation  or  ex- 
ception on  that  account  to  pay  Johnson  the  rent 
due  for  the  whole  building.  If  then  the  sur- 
render vested  in  Johnson  the  right  residing 
in  Fritz  as  the  landlord  of  Hessel  to  collect 
the  rent  from  him,  the  new  lease  executed  at 
the  same  time  operated  as  a  conduit  to  return 
the  right  so  acquired  to  Fritz,  who,  as  between 
himself  and  Johnson,  acquired  an  absolute  and 
unqualified  leasehold  estate  in  the  premises.  If, 
therefore,  the  right  to  amend  the  avowry  or  to 
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treat  it  as  amended,  notwithstanding  tbe  case 
stated,  be  conceded  as  broadly  as  it  is  claimed  on 
Johnson's  behalf,  the  question  remains  what  right 
of  distraint  on  the  goods  of  Hessel  has  Johnson 
shown  himself  to  have  of  which  we  can  give  him 
tbe  benefit  ?  He  could  not  distrain  for  rent  due 
from  Rossi ter,  for  that  lease,  with  its  undertaking 
to  pay  rent,  has  been  surrendered  to  him,  he  has 
accepted  the  surrender,  and  has  made  a  new  de- 
mise of  the  premises  to  Fritz.  He  could  not  dis- 
train in  the  right  of  Rossi ter  for  the  rent  due 
from  the  sub-tenant,  for,  as  we  have  seen,  he 
does  not  hold  that  right  since  the  execution  and 
delivery  of  the  new  lease  to  Fritz. 

The  mere  fact  that  Hessel  owes  rent  to  somebody 
is  not  enough  to  justify  the  seizure  of  his  goods  by 
anybody  except  the  person  who  occupies  towards 
him  the  relation  of  landlord.  This  is  ap|>arent 
if  we  consider  on  what  the  right  to  distrain 
rests.  From  the  earliest  days  of  the  common 
law  it  has  been  regarded  as  a  remedy  for  the  non- 
payment of  rent,  to  be  made  use  of  by  the  land- 
lord, or  his  bailiff,  because  of  a  demise  at  a  rent 
certain  of  the  premises  entered  for  the  purpose  of 
making  the  seizure.  If  a  restatement  of  this  ele- 
mentary principle  was  desirable,  it  was  made  in 
Oil  and  Mining  Company  v.  Barnes  (G2  Pa. 
445).  The  avowry  of  the  seizure  must,  there- 
fore, on  all  the  authorities,  English  or  American, 
set  out  a  demise,  the  rent  reserved,  that  rent  was 
in  arrears  under  the  demise,  and  that  the  seizure 
was  made  to  compel  payment  of  such  arrears.  It 
was  formerly  held  that  the  amount  of  the  arrears 
must  be  stated  with  certainty  and  proved  as 
stated.  (Waltman  v.  Allison,  10  Pa.  464.)  This 
rule  has  been  relaxed,  and  it  is  now  enough  to 
state  the  demise  and  tbe  rent  reserved  with  cer- 


relation  to  Hessel  out  of  which  the  right  to  dis- 
train could  arise.  His  right  to  distrain  against 
Rossi  ter  was  extinguished  by  his  own  act  in  ac- 
cepting, and  acting  upon,  the  surrender  of  the 
lease  to  him.  His  right  to  distrain  upon  Hessel 
in  the  right  of  Rossi  ter,  if  that  right  subsisted  in 
him  after  the  surrender  by  Fritz,  passed  out  of 
him  by  virtue  of  the  new  lease,  which  clothed 
Fritz  with  all  the  rights  and  remedies  which  his 
landlord  had  at  the  time  the  new  lease  was  made 
for  the  recovery  of  both  the  rent  and  the  posses- 
sion from  Hessel. 

If  any  other  right  to  distrain  than  those  we  have 
now  considered  could  have  been  alleged  by  John- 
son, it  has  not  been  suggested  to  us  by  counsel,  nor 
by  an  examination  of  the  facts  presented.  Hessel 
ought  to  pay  his  rent  if  he  has  not ;  but  whether  he 
does  so  or  not,  he  has  a  right  to  object  to  the  seizure 
of  his  goods  by  any  person  not  authorized  to  make 
such  seizure.  If  his  position  is  a  somewhat  anoma- 
lous one,  there  is  this  to  be  said  in  his  favor,  he 
did  not  put  himself  in  it.  The  acts  of  Johnson 
and  Fritz  done  in  disregard  of  his  right,  and  ap- 
parently in  hostility  to  him,  are  responsible  for 
whatever  uncertainty  has  arisen  in  consequence 
of  them. 

The  judgment  is  now  reversed,  and  judgment 
is  entered  in  this  Court  upon  tbe  case  stated  in 
favor  of  the  plaintiff. 

Mitchell,  J.,  dissented. 

Green  and  Clark,  JJ.,  absent. 

Counsel  for  appellee  subsequently  moved  for  a 
reargument,  filing  a  printed  brief,  in  which  they 
contended : — 

During  the  Rossiter  lease  HessePs  goods  could 
certainly  have  been  distrained  on  for  rent  due 


tainty,  and  a  variance  between  the  avowry  and  under  that  lease, 
the  proofs  as  to  the  rent  in  arrear  is  immaterial.  The  transaction  between  Johnson  and  Fritz, 
(Burr  v.  Hughes,  44  Pa.  516;  Phipps  v.  Boyd,  after  the  latter  had  become  assignee  of  the  Ros- 
54  Id.  842.)  If  the  plaintiff  in  replevin  desires  si  ter  lease,  whereby  a  new  lease  was  to  be  sub- 
to  deny  the  right  of  seizure  set  up,  he  may  deny  stituted  therefor  from  a  future  date  (November 


the  demise  under  which  it  is  asserted  ;  or,  admit- 
ting the  demise,  he  may  allege  that  the  title  had 
passed  out  of  the  avowant  before  the  seizure 
was  made.  In  either  case  the  force  of  the  reply 
rests  in  the  denial  of  the  existence  of  the  rela- 
tion of  landlord  and  tenant  when  the  goods  were 
seized.  On  the  facts  of  this  case  that  relation 
did  not  exist  between  Johnson  and  Hessel  in 
March,  1888,  and  no  amendment  of  the  avowry 
could,  therefore,  avail  as  a  justification  for  the 
seizure  of  Hessel's  goods  in  his  own  store. 

It  was  distinctly  held  when  this  case  was  here 
before,  that  Johnson  having  made  the  new  lease 
with  knowledge  of  Hessel's  position  as  a  sub- 
tenant, could  not  seize  his  goods  in  his  own  pos- 
session for  the  rent  due  from  Fritz  under  the 
new  lease.  That  was  the  only  question  then 
We  now  hold  that  he  sustained  no 


1,  1887),  at  most  was  but  an  agreement  for  sur- 
render and  not  a  surrender  per  $e.  It  required 
to  be  followed  by  a  surrender  of  possession  to 
make  it  effectual.  In  Huddleston  v.  Johnston 
(1  McClel.  &  Younge,  143),  it  was  expressly  de- 
cided that  an  agreement  for  surrender,  not  fol- 
lowed by  delivery  of  possession,  does  not  amount 
to  a  surrender.  To  constitute  a  surrender  there 
must  be  both  an  agreement  by  the  proper  parties 
to  manifest  such  an  intent,  and  also  a  yielding 
up  of  the  possession  to  him  who  hath  the  greater 
estate. 

The  surrender  could  not  be  made  to  the  preju- 
dice of  the  rights  of  Hessel  as  sub-tenant,  and  be 
had  the  option  of  either  affirming  or  disaffirm- 
ing it. 

By  holding  on  to  possession  lie  clearly  dis- 
affirmed the  surrender  and  prevented  it  from 
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becoming  effectual,  and  having  thus  elected  to 
retain  his  possession  under  the  Rossiter  lease  be 
is  clearly  estopped  to  say  the  same  had  been  sur- 
rendered. Thus  the  agreement  for  surrender,  if 
such  it  was,  came  to  naught,  because  the  surren- 
derer  or  his  sub-tenant  failed  to  surrender  pos- 
session of  the  premises  at  the  time  agreed  on. 
It  surely  cannot  be  held  that  a  landlord  loses  his 
rights  under  a  lease  by  reason  of  an  agreement 
on  the  part  of  his  tenant  to  surrender,  which 
agreement  the  tenant,  or  one  claiming  under  him, 
fails  to  perform  by  insisting  on  retaining  posses- 
sion. 

If  qua  Hessel  the  Rossiter  lease  still  existed, 
Hessel's  goods  were  certainly  liable  to  be  dis- 
trained thereunder. 

This,  moreover,  is  res  adjudicata. 
Hessel  r.  Johnson,  124  Pa.  233. 

On  the  other  hand,  if  Hessel  did  assent  to  the 
surrender  he  thereby  became  attorned  to  John- 
son, the  paramount  landlord,  and  his  goods  be- 
came liable  to  distraint  by  the  latter  directly  for 
hi9  own  rent. 

When  the  new  lease  was  made  to  Fritz,  either 
Hessel  came  under  it  or  he  did  not. 

]f  he  did,  his  goods  of  course  became  liable  to 
be  taken  for  Fritz's  rent. 

If  he  did  not,  and  if  it  can  be  held  that  it  was 
possible  for  him  to  retain  his  tenancy  under  his 
own  lease  in  hostility  to  the  lease  to  Fritz,  then 
clearly  his  goods  remained  liable  to  be  distrained 
on  by  Johnson  for  his  own  proper  rent. 

May  18,  1891.  Per  Curiam.  Reargument 
refused.  c.  K.  z. 


Jan.  '91,  96.  March  26,  1891. 

City  of  Philadelphia  v.  Ridge  Ave.  Pass. 
Ry.  Co. 

Legislation—  Acts  of  Assembly — Title — Supple- 
mental Acts — Act  of  March  8,  1872 — Ridge 

Avenue  Passenger  Railway  Co  Dividends 

of— Taxation  of— Estoppel— Res  adjudicata. 

Although  it  is  not  necessary  that  the  title  to  an  Act 
of  Assembly  should  be  a  complete  index  to  its  provi- 
sions, the  subject  of  the  proposed  legislation  must  be 
expressed  therein,  so  as  to  give  notice  of  its  purpose 
to  the  members  of  the  Legislature  and  to  others  speci- 
ally interested. 

When  however  an  Act  of  Assembly  is  a  supplement 
to  a  former  Act,  if  the  subject  of  the  original  Act  is 
sufficiently  expressed  in  its  title,  and  the  provisions 
of  the  supplement  are  germane1  to  the  subject  of  the 
original  Act,  the  general  rule  is  that  the  subject  of 
the  supplement  is  covered  by  a  title  which  contains 
a  specific  reference  to  the  original  Act  by  its  title, 
giving  the  date  of  its  approval,  and  declaring  it  to  be 
a  supplement  thereto. 

The  provisions  of  the  Act  of  March  8,  1872  (P.  L. 


264),  relating  to  tbe  tax  upon  the  dividends  declared 
by  the  Ridge  Avenue  Passenger  Railway  Company, 
which  Act  is  entitled  "  An  Act  relating  to  the  Ridge 
Avenue  Passenger  Railway  Company,"  are  unconsti- 
tutional and  void,  being  in  contravention  of  §  8, 
Art.  XI.  of  the  Constitution  of  1790,  as  amended  in 
1864,  which  requires  that  "no  bill  shall  be  passed  by 
the  Legislature  containing  more  than  one  subject, 
which  shall  be  clearly  expressed  in  the  title,  exoept 
appropriation  bills." 

Ridge  Avenue  Passenger  Railway  Co.  v.  City  of 
Philadelphia,  124  Pa.  219 ;  8..C.  23  Wxbkxt  Notxs, 
324,  approved  and  followed. 

While  a  judgment,  rendered  upon  the  merits,  is  an 
absolute  bar  to  a  subsequent  action  upon  the  same 
claim  or  demand,  and  concludes  the  parties  and  privies 
thereto,  not  only  as  to  every  matter  which,  was  offered 
and  received  to  sustain  or  defeat  the  claim  or  demand, 
but  also  as  to  any  other  admissible  matter  which  might 
have  been  offered  for  that  purpose,  yet  in  a  second 
action  between  the  same  parties  or  their  privies  upon 
a  different  claim  or  demand,  the  judgment  in  the  prior 
action  operates  as  an  estoppel  only  as  to  those  matters 
in  issue  or  points  controverted  upon  the  determination 
of  which  the  finding  or  verdict  was  rendered. 

The  city  of  Philadelphia  having  brought  suit  against 
the  Ridge  Avenue  Passenger  Railway  Company  for 
taxes  on  the  dividends  declared  by  that  company  for 
the  years  1872-1879,  under  the  Act  of  March  8,  1872 
(P.  L.  264),  and  having  obtained  judgment  therefor, 
is  now  estopped  from  bringing  any  subsequent  action 
founded  on  the  same  demands,  but  in  another  pro- 
ceeding to  recover  the  tax  on  the  dividends  declared 
subsequent  to  1 879,  the  city  is  not  estopped  from  setting 
up  the  unconstitutionality  of  said  Act  of  March  8, 1872, 
and  of  olaiming  to  collect  taxes  on  said  dividends 
under  the  previous  Acts  of  April  15,  1858  (P.  L.  301) 
and  March  28,  1859  (P.  L.  264). 

When  however  the  city  of  Philadelphia  had  de- 
manded and  accepted  payment  of  taxes  from  said 
railway  company  under  the  provisions  of  the  Act  of 
March  8,  1872  (P.  L.  264),  and  said  taxes  were  paid 
and  receipted  for  as  in  full  for  all  the  taxes  then  due, 
the  city  cannot  thereafter  allege  the  unconstitutionality 
of  said  Act,  and  claim  to  collect  the  additional  amount 
which  would  have  been  paid  had  the  tax  been  levied 
under  the  provisions  of  said  prior  Acta  of  Assembly. 

Appeal  of  the  Ridge  Avenue  Passenger  Rail- 
way Company,  defendant,  from  the  judgment  of 
the  Common  Pleas  No.  2,  of  Philadelphia  County, 
entered  upon  a  case  stated,  wherein  the  city  of 
Philadelphia  was  plaintiff. 

The  case  stated  recited  the  incorporation  of  the 
Girard  College  Passenger  Railway  Company  by 
the  Act  of  April  15,  1858  (P.  L.  301),  with  an 
authorized  capital  ot  $500,000,  and  of  the  Ridge 
Avenue  and  Manayunk  Passenger  Railroad  Com- 
pany by  the  Act  of  March  28, 1859  (P.  L.  264), 
with  an  authorized  capital  of  $250,000,  and  that 
each  Act  required  the  company  thereby  incorpo- 
,  rated  to  "annually  pay  into  the  treasury  of  the 
city  of  Philadelphia,  for  the  wse  of  said  city, 
whenever  the  dividends  shall  exceed  six  per 
centum  per  annum  on  the  capital  stock,  the  sum 
of  six  per  centum  on  the  said  dividends  thus 
declared." 
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The  case  stated  further  set  forth  that  these 


These  payments  were  made  upon  and  in 


two  roads  subsequently  merged  and  consolidated  accordance  with  bill  rendered  by  the  city,  and 
and  were  thereafter  known  as  the  Ridge  Avenue  prior  to  1889  they  were  accepted  without  any 

claim  that  the  city  was  entitled  to  a  larger 
amount;  but  the  tax  for  1888  has  been  accepted 
with  the  mutual  understanding  that  the  acceptance 
was  not  in  any  sense  a  waiver  of  the  city's  claim  to 
six  per  centum  upon  the  en  tire  dividends  declared. 

"  Upon  the  foregoing  facts  the  Court  shall  enter 
such  judgment  as  is  in  accordance  with  law,  it 
being  understood  and  agreed  that  the  cause  is  to 
be  decided  without  regard  to  pleadings,  and  as 
if  in  addition  to  the  general  issue  all  defences 
which  ought  to  be  specially  pleaded  had  been  so 
pleaded." 

The  following  amendment  to  the  case  stated 
was  subsequently  agreed  to :  "  Instead  of  the 
statement  that  taxes  for  prior  years  were  paid  on 
bills  rendered  by  the  city,  substitute  the  follow- 
ing: These  payments  were  made  upon  and  in 
accordance  with  bills  rendered  by  the  city  solici- 
tor and  made  out  by  a  clerk  in  his  office.  They 
were  duly  entered  in  his  accounts,  which  have 
been  from  time  to  time  properly  audited  by  the 
controller." 

Judgment  having  been  entered  upon  the  case 
stated  tor  the  plaintiff  for  $9972,  the  defendant 
took  this  appeal,  assigning  as  error  the  judgment 
of  the  Court. 

J.  Howard  Gendell  and  John  G.  Johnson,  for 
appellant. 

Too  great  minuteness  should  not  be  exacted  in 
the  titles  to  Acts  of  Assembly. 

Allegheny  County  Home's  Case,  77  Pa.  77. 

There  are  a  long  line  of  cases  in  which  Acts 
have  been  sustained  whose  titles  disclose  nothing 
more  than  does  the  title  to  the  above  Act  of  1872. 

Allegheny  County  Home's  Case,  supra. 
Bute  Line  &  Juniata  Co.'s  Appeal,  77  Pa.  429. 
Craig  v.  First  Preshyterian  Church,  88  Id.  47. 
In  re  PotUtown  Borough,  117  Id.  547. 
Sewickley  Borough  v.  Sholes,  118  Id.  169. 
Bittenger's  Estate,  129  Id.  344. 
Millvale  Borough  v.  Evergreen  Ry.  Co.,  131  Id.  19. 

The  appellee  is  estopped  by  the  decision  in 
102  Pa.  190.  Although  the  point  may  not  have 
been  made,  the  decision  that  the  company  was 
liable  on  the  excess,  necessarily  involved  the  de- 
cision that  it  was  liable  only  on  the  excess  over 
six  per  centum.  A  decision  that  it  was  thus 
liable  under  the  statute  of  1872  likewise  involved 
a  decision  that  the  statute  imposing  the  liability 
was  to  that  extent  valid. 

A  judgment  is  conclusive  respecting  all  ques- 
tions involved,  whether  the  points  were  actually 
made  or  not.  All  grounds  of  recovery  which 
might  have  been  presented,  but  were  not,  are  con- 
cluded, whether  the  failure  arose  from  design  or 
from  negligence,  inadvertence  or  even  accident. 
Henderson  p.  Henderson,  3  Hare,  115. 
Freeman  on  Judgments,  3  ed.  §  178. 


jnger  Railway  Company. 
An  Act  of  Assembly,  entitled  "  An  Act  re- 
lating to  the  Ridge  Avenue  Passenger  Railway 
Company,"  was  approved  March  8,  1872  (P.  L. 
264).  The  third  and  eighth  sections  of  that  Act 
are  us  follows : — 

Sseriox  3.  That  dividends  of  so  much  of  the  profits 
of  the  said  company,  as  shall  appear  advisable  to  the 
directors,  shall  be  declared  by  the  said  directors,  at 
such  time  or  times  as  they  may  deem  expedient,  and 
be  paid  at  the  office  of  the  said  company  at  such  times 
as  the  said  directors  may  designate ;  but  the  sum 
divided  shall  iu  no  case  exceed  the  amount  of  the  net 
profits  of  the  said  company,  so  that  the  capital  stock 
shall  not  be  impaired  thereby ;  Proridtd,  always,  that 
the  said  company  shall  annually  pay  into  the  treasury 
of  the  city  of  Philadelphia,  for  the  use  of  the  said 
city,  a  tax  of  six  per  centum  upon  so  much  of  any 
dividend  declared  which  may  exceed  six  per  centum 
upon  their  said  capital  stock  ;  and  if  the  said  directors 
shall  make  any  dividend  impairing  the  capital  stock 
of  the  Baid  company,  the  directors  consenting  thereto 
shall  be  liable,  in  their  individual  capacities,  to  the 
said  company  for  the  amount  so  divided,  and  each 
director  present,  when  such  dividend  shall  be  declared, 
shall  be  considered  as  consenting  thereto,  etc. 

Bsc.  8.  All  provisions  in  the  charters  of  the  two 
companies  so  consolidated  as  almve  recited,  not  in- 
cluded in  this  Act,  are  hereby  repealed,  etc. 

The  case  stated  then  recited  the  proceedings 
taken  by  the  city  against  the  present  defendant 
to  collect  a  tax  on  dividends  in  excess  of  six  per 
cent,  of  the  capital  stock  in  and  prior  to  the  year 
1879,  and  made  the  record  and  report  of  the  case 
and  decision  in  102  Pa.  190,  a  part  of  the  case 
stated.  It  also  set  forth  the  proceedings  taken 
by  the  city  to  recover  money  expended  in  retir- 
ing a  street  occupied  by  defendant's  tracks,  and 
the  judgment  in  favor  of  the  city  in  which  the 
above  Act  of  1872  was  held  unconstitutional,  and 
made  the  record  and  report  of  that  case  and  the 
decision  in  124  Pa.  219,  a  part  of  the  case  stated. 
It  then  averred  that  the  capital  stock  paid  in,  of 
the  two  companies  merged  in  the  defendant 
company,  is  and  has  been  $420,000  ;  then  set  out 
the  dividends  declared  by  the  defendant  company 
and  the  taxes  paid  thereon,  and  then  concluded 
as  follows : — 

"  The  difference  between  the  amounts  paid  the 
city  and  the  amount  due,  if  the  tax  should  have 
been  six  per  centum  on  the  dividends  declared,  is 
as  follows : — 
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Smith's  Ld.  Can.,  8  ed.,  p.  921.  I 

Beloit  v.  Morgan,  7  Wallaoe,  619. 

Harman  v.  Auditor,  13  N.  K.  Rep.  161. 
It  will  not  be  claimed  that  the  city  can  reliti- 
gate  for  the  taxes  of  the  years  included  in  the 
former  suit ;  but  the  doctrine  of  estoppel  by  judg- 
ment applies  wherever  the  same  question  is 
raised,  and  is  not  restricted  to  cases  in  which  the 
cause  of  action  is  the  same. 

Belolt  v.  Morgan,  7  Wallace,  619. 

Aurora  City  r.  West,  Id.  85. 

Durant  v.  Essex,  Id.  107. 

Corcoran  p.  Canal  Co.,  94  U.  8.  741. 

2  Smith's  Ld.  Cas.,  p.  941. 

Wilson  v.  Deen,  121  U.  S.  525. 

Gardner  v.  Buckbee,  3  Cowt«n,  120. 

Bouchaud  r.  Dias,  3  Denio,  243. 

Harman  v.  Auditor,  13  N.  E.  Rep.  161. 
One  who  treats  a  statute  or  law,  or  decision, 
as  valid,  cannot  afterwards  allege  that  it  is  uncon- 
stitutional. 

Bidwell  v.  City,  85  Pa.  418. 

McKnight  v.  City,  91  Id.  273. 

Baily  c.  Baily,  44  Id.  274. 

Manufacturing  Co.  v.  McKee,  77  Id.  170. 

Ry.  Co.  p.  Pbila.,  83  Id.  429. 
The  city  of  Philadelphia  may  be  bound  by 
such  estoppel. 

City  of  Philadelphia  r.  Matchett,  116  Pa.  103. 
Abraham  M.  Beitler,  assistant  city  solicitor 
{Charles  F.  Warwick,  city  solicitor,  with  him), 
for  the  appellee. 

The  title  of  an  Act  should  fairly  give  notice 
of  the  subject,  so  as  reasonably  to  lead  to  an  in- 
quiry into  its  body. 

Allegheny  County  Horned  Case,  77  Pa.  77. 

Mauoh  Chunk  r.  McGee,  81  Id.  433. 

The  following  cases  would  seem  to  determine 
that  the  Act  of  1872  is  unconstitutional : — 
Union  Passenger  R'y  Co.'s  Appeal,  *81  Pa.  91. 
Beckert  r.  City  of  Allegheny,  85  Id.  191. 
Ruth's  Appeal,  10  Weekly  Notks,  498. 
In  rc  Road  in  Phcenixville,  109  Pa.  44. 
In  re  Borough  of  PotUtown,  117  Pa.  546. 
S^wickley  Borough  v.  Sholes,  118  Id.  169. 
Rogers  e.  Manfr's  Improvement  Co.,  109  Id.  109. 
Hatfield  r.  Comm.,  120  Id.  395. 
Little  Equimuuk  &  Union  Woods  T.  Co.,  2  Pa.  C. 
C.  R.  632. 

Carbondalo  and  Providence  T.  &  P.  R.  Co.,  3  Id. 
460. 

The  whole  question  is,  however,  set  at  rest  by 
the  decision  in — 

Ridge  Avenue  P.  Ry.  Co.  r.  Phila.,  124  Pa.  219. 

The  city  is  not  estopped  by  the  decision  in  102 
Pa.  190,  because  the  doctrine  of  res  adjudicata 
has  no  application  to  this  case.  This  Court  de- 
cided that  in  an  action  founded  on  the  Act  of 
1872,  wherein  the  Act  is  declared  on,  in  which 
the  Act  is  treated  as  valid  and  its  provisions  in- 
voked, the  appellant  should  pay  taxes  on  the 
dividend  declared  by  it  in  excess  of  six  per 
centum  on  its  capital  stock.  In  the  present  case 
the  city  seeks  to  recover  on  the  Acts  of  1858  and 
1859.    It  cannot  recover  on  the  Act  of  1872, 


for  that  Act  is  no  longer  in  existence.  It  has 
been  decided  that  the  Legislature  in  its  attempt 
to  pass  that  Act  failed  to  draft  it  in  accordance 
with  the  Constitution.  It  is  no  longer  a  basis  of 
claim  for  the  city,  nor  of  defence  for  the  com- 
pany. It  is  as  completely  out  of  existence  as 
though  it  had  never  been  enacted. 

Neither  has  the  doctrine  of  estoppel  any  appli- 
cation here.  Estoppel  is  the  application  of  a 
principle  which  closes  the  defendant's  mouth.  It 
is  founded  on  good  faith  and  fair  dealing.  It 
requires  that  a  man  cannot  have  the  benefit  of  a 
defence  when  it  serves  his  turn,  and  repudiate  it 
afterwards  when  it  makes  against  him.  It  pre- 
vents a  man  in  a  court  of  justice  from  blowing 
hot  and  cold  with  the  same  breath. 

The  act  of  1872  is  gone.  In  place  of  it  stand 
the  Acts  of  1858  and  1859,  and  upon  these  Acts 
the  city's  claim  is  founded,  and  by  them  the  com- 
pany's liability  is  to  be  measured. 

May  25,  1891.  Clark,  J.  It  appears  from 
the  case  stated,  that  the  Ridge  Avenue  Passen- 
ger Railway  Company  resulted  from  the  merger 
and  consolidation,  under  the  statute,  of  the  Girard 
College,  and  the  Ridge  Avenue  and  Manayunk 
Passenger  Railway  companies;  the  former  in- 
corporated under  the  Act  of  April  15,  1858  (P. 
L.  801),  and  the  latter  under  the  Act  of  March 
28,  1859  (P.  L.  264).  By  the  terms  of  their 
respective  charters  the  original  companies  were 
required,  annually,  to  "pay  into  the  treasury  of 
the  city  of  Philadelphia,  for  the  use  of  the  said 
city,  whenever  the  dividends  shall  exceed  six  per 
centum  per  annum  on  the  capital  stock,  the  sum 
of  six  per  centum  on  the  said  dividend  thus  de- 
clared." After  the  consolidation,  however,  an  Act 
of  Assembly  was  approved  March  8, 1872  (P.  L. 
264),  entitled  "  An  Act  relating  to  the  Ridge 
Avenue  Passenger  Railway  Company,"  which 
provided  that  the  said  company  should  pay,  annu- 
ally, into  the  treasury  of  the  city  of  Philadelphia, 
for  the  use  of  the  said  city,  "  a  tax  of  six  per 
centum  upon  so  much  of  any  dividend  declared, 
which  may  exceed  six  per  centum  upon  their 
said  capital  stock,"  etc.  It  is  now  contended  on  the 
part  of  the  city,  that  this  Act  of  1872  was  in  con- 
flict with  section  8,  Article  XI.  (Amendment  of 
1864)  of  the  Constitution  of  this  State,  in  force  at 
the  time  of  its  passage,  and  that  the  company  there- 
fore remains  liable  for  the  greater  tax  imposed  in 
the  original  charters.  The  company  having  paid, 
and  the  city  having  received  the  taxes,  according 
to  the  provisions  of  the  Act  of  1872,  for  the  years 
1880  and  1888  inclusive,  this  suit  is  brought  to 
recover  the  balance  which  would  remain  unpaid 
for  these  years,  according  to  the  rate  fixed  in  the 
original  charters. 

The  provision  of  the  Constitution  was  as  fol- 
lows :  "  No  bill  shall  be  passed  by  the  Legisla- 
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tare  containing  more  than  one  subject,  which 
shall  be  clearly  expressed  in  the  title,  except  ap- 
propriation bills."  Article  III.,  section  8,  of  the 
present  Constitution  is  precisely  to  the  same 
effect ;  it  differs  from  the  Amendment  of  1864  in 
phraseology  only.  Although  it  is  not  necessary 
that  the  title  to  an  Act  of  Assembly  should  be  a 
complete  index  to  its  provisions,  all  the  cases 
agree  that  the  subject  of  the  proposed  legislation 
must  be  so  expressed  therein  as  to  give  notice  of  its 
purpose  to  the  members  of  the  Legislature  and  to 
others  socially  interested.  (Commonwealth  v. 
Green,  58  Pa.  283;  Dorsey's  Appeal,  72  Id. 
192  ;  Beckert  v.  City  of  Allegheny,  85  Id.  191  ; 
Road  in  Phoenix ville,  109  Id.  44 ;  Sewickley 
Boro.  r.  Sholes,  118  Id.  165.) 

A  distinction  exists,  however,  between  the 
title  to  an  original  Act  and  that  of  a  supplement. 
When  an  Act  of  Assembly  is  a  supplement  to  a 
former  Act,  if  the  subject  of  the  original  Act  is 
sufficiently  expressed  in  its  title,  and  the  provi- 
sions of  the  supplement  are  germane  to  the  subject 
of  the  original,  the  general  rule  is  that  the  subject 
of  the  supplement  is  covered  by  a  title  which 
contains  a  specific  reference  to  the  original  by  its 
title,  giving  the  date  of  its  approval,  and  declar- 
ing it  to  be  a  supplement  thereto.  (State  Line 
R.  R.  Co.'s  Appeal,  77  Pa.  429  ;  Craig  r.  First 
Presby.  Ch.,  88  Id.  42;  In  re  Pottstown  Bo- 
rough, 117  Id.  538;  Mi  11  vale  Boro.  r.  Evergreen 
Ry.  Co.,  131  Id.  19.)  Although  the  cases  at  the 
outset,  after  the  adoption  of  this  Amendment, 
were  a  little  loose  in  its  construction,  yet  if  the 
distinction  just  referred  to  is  kept  in  view,  they 
will  be  found  to  have  established  a  reasonably 
consistent  rule,  which  may  now  be  recognized  as 
the  settled  law  of  the  State. 

The  question  of  the  constitutionality  of  the  Act 
of  March  8,  1872,  upon  the  ground  of  its  de- 
fective title,  was  on  a  previous  occasion  argued 
in  this  Court  before  a  full  bench ;  and  in  a 
per  curiam  opinion  it  was  held  that  the  subject 
of  the  bill,  as  it  was  passed  by  the  General  As- 
sembly, was  not  clearly  expressed  in  the  title 
(Kidge  Ave.  P.  Ry.  Co.  v.  Philada.,  124  Pa.  219), 
and  upon  that  ground  the  Act  was  held  to  be  in 
conflict  with  the  constitutional  provision  referred 
to.  In  the  case  cited,  the  company  sought  to 
have  the  advantage  of  a  provision  of  the  Act  of 
1872,  relieving  it  from  the  burden  of  repairing  I 
the  streets,  a  burden  imposed  by  the  original! 
charters,  and  releasing  the  company  from  control 
by  the  city  councils;  whilst  in  this  case,  the 
company  seek  to  have  advantage  of  a  provision 
of  the  same  Act,  which  would  in  part  relieve  it 
from  the  payment  of  city  taxes.  If  the  title  of 
the  bill  was  not  so  expressed  as  to  warn  the  city 
as  to  the  former  feature  or  effect  of  the  bill,  it 
was  clearly  defective  as  to  the  latter,  for  there  is  I 
no  reference  in  the  title  to  either ;  indeed  there  J 


was  nothing  expressed  in  the  title  to  call  the  at- 
tention of  the  city  to  the  fact  that  her  rights 
were  in  any  way  affected  by  it.  We  are  not  in- 
clined to  change  the  conclusions  to  which  we 
came  in  the  case  referred  to,  nor  to  recede  from 
the  rule  so  well  settled  in  our  eases.  It  follows 
that  the  Act  of  1872  must  be  treated  as  uncon- 
stitutional and  therefore  void,  in  so  far,  at  least, 
as  it  affects  the  rights  of  the  city,  and  changes  the 
rate  of  taxation  for  city  purposes. 

But  assuming  that  upon  this  ground  the  Act 
of  1872  is  unconstitutional  and  void,  in  so  far  as 
it  affects  the  rights  of  the  city  of  Philadelphia, 
and  that  the  company  was  and  is  liable  accord- 
ing to  the  provisions  of  the  original  charters  of 
1858  and  1859,  is  the  city  now  in  condition  to 
insist  upon  that  measure  of  liability  for  the  years 
1880  to  1888  inclusive?  It  appears  that  some 
time  after  the  year  1879  the  city  brought  suit 
against  the  company  for  the  taxes  of  1872  to 
1879  inclusive;  the  claim  was  for  taxes  accord- 
ing to  the  provisions  of  the  Act  of  1872.  The 
company,  admitting  its  liability  under  that  Act, 
contended  that  upon  a  proper  construction  of  the 
Act  it  was  not  liable  for  tax,  excepting  when  any 
single  or  separate  dividend  declared  exceeded  six 
per  cent,  of  the  authorized  capital  of  the  company. 
The  city's  contention  was,  however,  that  as  upon 
this  construction  of  the  statute  the  company  could 
declare  dividends  as  often  as  the  directors  desired, 
they  might  so  manipulate  their  dividends  as  to 
defeat  the  manifest  design  of  the  Legislature  to 
provide  revenue  for  the  city.  Suit  having  been 
brought,  as  we  have  said,  defence  was  taken  and 
such  proceedings  were  afterwards  had  that  the 
cause  came  into  this  Court  upon  a  writ  of  error, 
where  it  was  held  that  the  extent  of  the  com- 
pany's liability  under  that  Act  was  to  be  ascer- 
tained by  applying  the  aggregate  annual  dividends 
to  the  capital  actually  paid  in,  and  judgment  was 
entered  against  the  company  accordingly.  The 
constitutionality  of  the  Act  of  1872  was  not  drawn 
in  question,  and  the  company  was  compelled  to 
pay  according  to  the  demands  of  the  city,  under 
the  provisions  of  that  Act.  (City  of  Philad.  p. 
Ridge  Ave.  Ry.  Co.,  102  Pa.  190.)  The  argument 
of  the  company's  counsel  now  is,  that,  although 
in  the  case  referred  to,  the  point  does  not  appear 
to  have  been  made  or  decided,  yet  the  constitu- 
tionality of  the  Act  of  1872  must  be  taken  to 
have  passed  in  rem  judicatam;  that  the  judg- 
ment in  that  case  necessarily  involved  a  deci- 
sion that  the  statute  imposing  the  tax  was  to 
that  extent  valid,  and  although  the  cause  of  ac- 
tion is  not  the  same,  the  city  is  estopped  of 
record  from  re-litigating  that  question.  In  sup- 
port of  this  doctrine  they  cite  Beloit  v.  Morgan 
(7  Wallace,  619)  ;  Aurora  City  v.  West  (Id. 
85)  ;  Durant  v.  Essex  (Id.  107) ;  Corcoran  v. 
Canal  Co.  (94  U.  S.  741) ;  Wilson  v.  Deen  (121 
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Id.  525)  ;  and  Duchess  of  Kingston's  Case  (2 
Smith  Leading  Cases,  8th  ed.  941). 

Whilst  the  general  rule  declared  in  these  au- 
thorities is  undoubtedly  correct,  it  does  not  ex- 
tend to  estop  a  person  from  setting  up  the  con- 
stitutionality of  a  statute  when  the  cause  of  action 
is  not  the  same.  The  former  judgment  is  abso- 
lutely conclusive  upon  the  parties  as  to  the  cause 
of  action  involved  in  it,  although  the  statute 
upon  which  the  proceedings  were  taken  was  not 
constitutional;  that  judgment  can  only  be  im- 
peached collaterally  for  fraud  or  want  of  juris- 
diction. It  is  a  matter  of  no  consequence  now 
that  the  Act  of  1872,  upon  which  judgment  was 
entered  for  the  amount  of  the  tax,  was  unconsti- 
tutional and  void ;  judgment  having  been  en- 
tered and  no  appeal  taken,  the  subject-matter  at 
issue  in  that  suit  is  ret  adjudicata.  The  former 
judgment,  therefore,  operates  as  a  bar  to  any  sub- 
sequent action  founded  on  the  same  demands. 
(Bigelow  on  Est  p.  80-88.)  In  the  case  at  bar, 
however,  whilst  the  point  in  issue  may  perhaps 
be  the  same,  the  cause  of  action  is  different,  and 
although  the  verdict,  with  the  judgment  thereon,  I 
would  furnish  conclusive  evidence  of  the  matters 
in  controversy  upon  which  the  verdict  was  ren- 
dered, and  operate  as  a  bar  to  the  further  litiga- 
tion thereof,  it  would  not  preclude  the  plaintiff  in 
this  suit  from  asserting  the  unconstitutionality  of 
the  Act  upon  which  the  previous  action  pro- 
ceeded.   (Bigelow  on  Estp.  90-108.) 

The  distinction  is  thus  stated  by  Mr.  Justice 
Field  in  Cromwell  v.  County  of  Sac  (94  U.  S. 
852,  S53) :  "  It  should  be  borne  in  mind,  that 
there  is  a  difference  between  the  effect  of  a  judg- 
ment as  a  bar  or  estoppel  against  the  prosecution 
of  a  second  action  upon  the  same  claim  or  demand, 
and  its  effect  as  an  estoppel  in  another  action 
between  the  same  parties  upon  a  different  claim 
or  cause  of  action.  In  the  former  case,  the  judg- 
ment, if  rendered  upon  the  merits,  constitutes  an 
absolute  bar  to  a  subsequent  action.  It  is  a 
finality  as  to  the  claim  or  demand  in  controversy, 
concluding  parties  and  those  in  privity  with  them, 
sot  only  as  to  every  matter  which  was  offered  and 
received  to  sustain  or  defeat  the  claim  or  demand, 
but  as  to  any  other  admissible  matter  which  might 

have  been  offered  for  that  purpose  But 

where  the  second  action  between  the  same  par- 
ties is  upon  a  different  claim  or  demand,  the 
judgment  in  the  prior  action  operates  as  an  estop- 
pel only  as  to  those  matters  in  issue  or  points 
controverted,  upon  the  determination  of  which 
the  finding  or  verdict  was  rendered.  In  all  cases, 
therefore,  where  it  is  sought  to  apply  the  estoppel 
of  a  judgment  rendered  upon  one  cause  of  action 
to  matters  arising  in  a  suit  upon  a  different  cause  of 
action,  the  inquiry  must  always  be  as  to  the  point 
or  question  actually  litigated  and  determined  in  the 
original  action,  not  what  might  have  been  thus 


litigated  and  determined.  Only  upon  such  mat- 
ters is  the  judgment  conclusive  in  another  action." 
This  same  distinction  is  illustrated  in  Outram  v. 
Morewood  (3  East,  346),  which  is  a  leading  case 
of  high  authority  upon  this  subject;  in  Gardner 
v.  Buckbee  (3  Cow.  120) ;  in  Betts  v.  Starr  (5 
Conn.  550) ;  and  in  the  Duchess  of  Kingston's 
Case ;  see  also  The  Washington,  etc.,  Packet  Co., 
v.  Sickles  (24  Howard,  342) ;  Davis  v.  Brown 
(94  U.  S.  423).  The  doctrine,  as  we  have  stated 
it,  is  consistent  with  our  own  cases.  (Long  v. 
Long,  5  WHtts,  102;  Kilheffer  v.  Herr,  17  S.  & 
R.  319 ;  Smith  v.  Elliott,  9  Pa.  345.) 

But  from  the  year  1880  to  1887  inclusive  the 
city  has  from  year  to  year  formally  rendered  their 
claims  and  demanded  payment  of  taxes  from  the 
company  under  the  provisions  of  the  Act  of  1872, 
which  demands  as  they  were  made  were  met  by 
prompt  and  full  payment.  These  demands  were 
for  the  whole  and  not  for  any  portion  of  the  taxes 
supposed  to  be  due  and  owing  for  these  years  re- 
spectively, and  were  paid  and  receipted  for  in 
full.  Whether  the  Act  of  1872  was  in  conformity 
with  the  Constitution  or  not,  was  matter  of  law, 
not  of  fact.  The  city  chose  to  treat  it  as  a  valid 
enactment,  and  to  collect  tbe  tax  it  imposed,  and 
having  done  so  we  are  of  opinion  she  must  be 
taken  to  have  waived  or  relinquished  her  right  to 
receive  more.  She  cannot  in  this  manner  repu- 
diate tbe  authority  under  which  she  assumed  to 
act  to  the  prejudice  of  the  company's  rights.  The 
company  accepted  the  results  of  the  litigation, 
which  the  city  originated,  and  paid  the  taxes  an- 
nually at  the  rate  demanded,  and  in  accordance 
with  the  judgment  of  this  Court.  Relying  upon 
the  annual  adjustment  of  these  taxes,  the  com- 
pany, from  time  to  time,  declared  dividends,  and 
distributed  their  surplus  earnings  among  the 
stockholders;  and  upon  these  dividends,  presu- 
mably larger  by  reason  of  the  reduced  burden  of 
taxation,  the  city  has  from  year  to  year  received 
the  tax  at  the  rate  demanded.  Non  constat,  that 
the  stockholders  then  are  the  stockholders  now,, 
or  were  stockholders  when  this  suit  was  brought. 
The  city  could  not  split  up  her  claim  in  this  way 
to  the  prejudice  of  the  company,  and  we  are  of 
opinion  that  in  so  doing  she  must  be  held  to  have 
waived  and  relinquished  her  right  to  receive  be- 
yond the  amounts  from  year  to  year  demanded. 

It  is  plain  that  if  the  parties  had  treated  the 
Act  of  1872  as  unconstitutional,  and  the  taxes 
had  been  paid  and  received  pursuant  to  the  original 
charters,  a  subsequent  adjudication  that  it  was  a 
valid  enactment  would  not  entitle  the  company  to 
receive  back  the  excess,  and  this  is  but  the  con- 
verse of  the  proposition  now  advanced  by  the  city- 
It  is  said  to  be  a  poor  rule  that  will  not  work  both 
ways.  The  city  cannot  occupy  inconsistent  posi- 
tions. Having  chosen  to  treat  the  Act  of  1872 
as  constitutional,  and  proceeded  against  and 
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treated  with  the  company  accordingly,  she  will 
not  now  be  permitted  to  rip  up  the  annual  set- 
tlements, made  under  it,  to  the  prejudice  of  others' 
rights. 

As  to  the  taxes  for  the  year  1888,  and  for  the 
years  subsequent  to  that,  the  city  is  entitled,  under 
the  provisions  of  the  Acts  of  1858  and  1859. 

The  judgment  is,  therefore,  reversed,  and  judg- 
ment is  now  entered  on  the  case  stated  in  favor 
of  the  plaintiff  and  against  the  defendant  for 
$1512  (fifteen  hundred  and  twelve  dollars)  and 
costs.  c.  k.  z. 


July  *91,  51,  52,  57,  58.  May  18,  1891. 

Twelfth  Street  Market  Company  v.  Phila- 
delphia and  Reading  Terminal  Railroad 
Company. 

Farmers'  Market  Company  v.  The  Same. 

Eminent  domain — Public  and  private  corpora- 
tions— Franchises  of- — Market  Aow»e— "  Pub- 
lic use" — Bonds  to  secure  damages — Penalty 
therein — Sufficiency  of— Appeals  from  inter- 
locutory decrees — Practice. 

Under  the  right  of  eminent  domain,  not  only  the 
lands,  bnt  also  the  franchises  of  a  corporation  may  be 
taken  for  such  a  public  use  as  a  railroad ;  but  there 
can  be  no  such  taking  of  lands  held  by  corporations 
for  publio  uses  without  a  clear  and  express  authority 
from  the  Legislature  to  that  effect  or  an  authority 
necessarily  implied  from  the  grant. 

The  test  whether  a  use  is  publio  or  not,  is  whether 
a  publio  trust  is  imposed  upon  the  property,  whether 
the  public  may  enjoy  it  by  right  or  only  by  possession. 

A  particular  enterprise,  palpably  for  private  ad- 
vantage, does  not  become  a  public  use  because  of  the 
theoretical  right  of  the  public  to  use  it. 

A  franchise  is  a  privilege  vested  in  certain  persons 
by  grant  from  the  sovereign  authority  in  the  State,  to 
exercise,  possess  or  to  perform  acts,  which,  withont 
such  grant,  they  could  not  do  or  perform. 

A  corporation  is  private  if  the  foundation  be  private, 
although  the  uses  may,  in  a  certain  sense,  be  called 
public.  The  mere  act  of  being  incorporated,  cannot 
change  a  corporation  from  a  private  to  a  public  one. 

A  corporation  empowered  to  acquire  such  real  or 
personal  estate  as  it  may  deem  necessary  for  the  main- 
tenance of  a  market  house,  and  to  sell,  mortgage  or 
convey  the  same  at  its  pleasure,  and  having  the  fur- 
ther power  to  erect  and  maintain  a  building  and  stalls 
to  be  used  as  a  public  market  house,  the  same  to  be 
leased,  rented  or  disposed  of  on  such  terms  and  con- 
ditions as  the  managers  shall  determine,  is  not  a  pub- 
lic corporation,  and  its  property  or  franchises  may  be 
taken  by  virtue  of  the  vested  right  of  eminent  domain, 
without  other  express  or  necessarily  implied  legisla- 
tive authority. 

No  appeal  lies  from  the  decision  of  the  Common 
Pleas  that  bonds  offered  to  secure  damages  for  the 
taking  of  private  property  by  virtue  of  the  right  of 
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eminent  domain,  are  adequate  in  amount,  and  the 
sureties  satisfactory. 

In  such!  bonds  under  the  Act  of  April  9,  185G,  §  2 
(P.  L.  288,  Purd.  Dig.  1425,  pi.  49),  the  universal  prao 
tice  is  to  designate  a  fixed  sum  as  a  penalty. 

In  a  case  of  an  appeal  from  an  interlocutory  order, 
where  the  facts  are  before  the  Supreme  Court  as  fully 
as  they  would  be  upon  final  hearing,  and  it  is  to  the 
manifest  interest  of  the  parties  that  their  rights  shall 
be  settled,  the  case  may  be  disposed  of  upon  its  merits 
if  the  parties  agree  that  a  final  decree  shall  be  entered. 

Appeals  of  the  Twelfth  Street  Market  Com- 
pany, and  the  Farmers'  Market  Company,  plain- 
tiffs, from  the  decrees  of  the  Common  Pleas  No. 
4,  of  Philadelphia  County,  refusing  injunctions 
against  the  Philadelphia  and  Reading  Terminal 
Railroad  Company,  to  restrain  the  latter  from 
entering  upon  or  taking  the  market  houses  or 
franchises  of  plaintiffs ;  and  also  from  the  decrees 
approving  certain  bonds  offered  by  defendant  to 
plaintiffs  to  secure  damages  caused  by  the  pro- 
posed occupation  of  plaintiffs'  property. 

The  bills  set  forth  substantially  that  the  plain- 
tiffs are,  respectively,  owners  in  fee-simple  of  two 
pieces  of  real  estate  on  the  north  side  of  Market 
Street,  Philadelphia,  one  of  them  at  the  north- 
east corner  of  Twelfth  Street,  containing  in  front 
on  Market  Street  eighty- five  feet,  and  in  depth 
northward  along  Twelfth  Street,  three  hundred 
and  six  feet,  to  Filbert  Street,  with  a  public 
market  house  thereon,  erected  and  maintained 
under  the  provisions  of  the  Act  of  April  6,  1864 
(P.  L.  282),  and  known  as  the  Twelfth  Street 
Market ;  the  other  on  the  north  side  of  Market 
Street  adjoining  the  above  on  the  eastward,  con- 
taining in  front  one  hundred  and  fifty-five  feet 
two  inches,  and  in  depth  northward  of  that  width 
three  hundred  and  six  feet  to  Filbert  Street,  upon 
which  is  erected  and  maintained,  under  the  pro- 
visions of  the  Act  of  March  19, 1859  (P.  L.  250), 
a  public  market  house,  known  as  the  Farmers' 
Market.  Both  of  these  market  houses  were  built 
and  established  and  appropriated  to  the  public 
purpose  described  in  the  Acts  of  incorporation 
above  mentioned,  within  three  years  from  the 
approval  thereof,  and  have  been  appropriated, 
maintained,  and  used  as  public  market  houses  ever 
since.  Any  persons  desirous  of  renting  and  occu- 
pying the  stalls  therein  have  been  permitted  to 
do  so  to  the  full  capacity  of  the  respective  market 
bouses,  and  the  public  have  been  admitted  to  deal 
therein  unrestrictedly,  save  by  the  general  regu- 
lations of  the  markets  for  the  preservation  of 
order  therein.  The  stall-holders  have  been  per- 
mitted by  custom  existing  uninterruptedly,  as  to 
the  Farmers'  Market  for  more  than  thirty  years, 
and  as  to  the  Twelfth  Street  Market  for  more  than 
twenty-six  years,  to  hold  their  stalls  so  long  as 
they  conform  to  the  rules  of  the  market  and  paid 
their  stallage,  and  to  sell  and  transfer  to  others 
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their  stalls ;  and  in  case  of  death,  to  dispose 
thereof  by  will  or  transmit  by  descent.  These 
markets  were  erected  to  supply  the  place  of  the 
public  city  markets  previously  maintained  on 
Market  Street,  and  have  afforded  to  the  citizens 
of  Philadelphia,  without  restriction,  the  neces- 
sary facilities  of  public  markets  to  which  pro- 
ducers and  dealers  in  fresh  perishable  food  pro- 
ducts may  resort  on  equal  terms  for  the  open  sale 
of  their  commodities  to  the  public  at  large.  There 
are  in  said  markets  together  about  eight  hundred 
stalls,  occupied  by  about  four  hundred  and  forty 
producers  and  dealers  in  victuals  of  various  sorts. 

The  defendant  corporation  was  organized  on 
April  13, 1888,  under  the  provisions  of  the  gene- 
ral railroad  law  of  April  4,  18G8  (P.  L.  62),  the 
subscribers  to  the  stock  being  principally  officers 
and  employes  of  the  Philadelphia  and  Reading 
Railroad.  One  of  the  principal  stockholders, 
Wharton  Barker,  was  President  of  the  Finance 
Company  of  Philadelphia,  which  had  undertaken 
as  agent  of  and  attorney  for  the  Philadelphia  and 
Reading  Railroad  Company  to  acquire  title  to  the 
real  estate  needed  for  its  proposed  branch  rail- 
road, which  it  was  then  seeking  to  construct  under 
its  branching  powers;  the  question  of  the  right  of 
the  Philadelphia  and  Reading  Railroad  Company 
to  construct  its  proposed  branch  under  its  charter 
is  now  pending  and  undetermined  in  the  Supreme 
Court. 

Shortly  after  the  organization  of  the  Philadel- 
phia and  Reading  Terminal  Railroad  Company, 
its  directors  and  engineers  located  the  route  of 
its  proposed  road  from  a  point  in  the  line  of  the 
Philadelphia,  Germantown,  and  Norristown  Rail- 
road, leased  and  operated  by  the  Philadelphia  and 
Reading  Railroad  Company,  at  or  near  Ninth 
Street  and  Fairmount  Avenue,  to  a  point  on  the 
north  side  of  Market  Street,  between  Eleventh 
and  Twelfth  streets,  wholly  within  the  limits  of 
the  city  of  Philadelphia,  with  a  branch  from  a 
point  in  the  line  of  Pearl  Street,  between  Eleventh 
and  Twelfth  streets,  to  the  line  of  the  Philadel- 
phia and  Reading  Railroad  on  Noble  Street,  be- 
tween Thirteenth  and  Broad  streets.  The  route 
thus  located  was  substantially  the  same  as  the 
route  of  the  proposed  branch  railroad  of  the 
Philadelphia  and  Reading  Railroad. 

The  defendant  applied  to  the  municipal  au- 
thorities of  the  city  of  Philadelphia  for  permis- 
sion to  construct  its  proposed  elevated  railroad 
over  the  route  described,  in  accordance  with  the 
provisions  of  the  Act  of  May  31,  1887  (P.  L. 
275),  and  an  ordinance  of  councils  of  said  city 
purporting  to  grant  such  permission  was  ap- 
proved on  December  26,  1890. 

The  object  and  purpose  of  the  construction  of 
defendant's  road  is  to  furnish  to  the  Philadelphia 
and  Reading  Railroad  Company  the  terminal 
and  depot  facilities  needed  in  the  centre  of  the 


city  for  its  entire  railroad  system,  which  it  is 
unable  to  ask  for  and  obtain  on  its  own  behalf 
under  the  provisions  of  the  Act  of  May  31, 1887, 
without  subjecting  itself  to  the  provisions  of  the 
Constitution  of  this  Commonwealth  of  1874, 
which  it  has  not  yet  done  and  is  unwilling  to  do, 
and  to  avoid  subjecting  itself  to  the  Constitu- 
tion, proposes  to  obtain  its  needed  facilities  by 
promoting  and  procuring  the  construction  of  de- 
fendant's road,  and  then  leasing  and  operating 
the  same  as  a  branch  of  its  present  line  of  rail- 
road. 

Defendant  is  now  engaged  in  constructing  an 
elevated  railroad  over  its  said  route,  and  has 
extended  its  operations  to  the  north  side  of  Fil- 
bert Street,  opposite  to  the  rear  of  plaintiffs' 
market-houses,  and  at  the  time  of  the  filing  of  the 
bills  in  these  cases,  had  presented  to  the  Court 
below  for  approval,  bonds  for  the  damages  to  be 
caused  the  plaintiffs  by  the  taking  of  their  said 
public  markets,  and  threatened  to  enter  upon, 
tear  down,  and  remove  the  same  for  the  purpose 
of  erecting  a  terminal  depot  with  sidings,  switches, 
offices,  etc. 

The  prayers  were  for  an  injunction,  etc. 

The  defendant  tendered  to  the  Fanners' 
Market  Company  a  bond  in  the  sum  of  $800,000, 
and  to  the  Twelfth  Street  Market  Company  a 
bond  in  the  sum  of  $600,000  to  secure  the  dam- 
ages to  be  caused  by  the  occupation  of  the  public 
market-houses  and  premises  of  said  companies 
respectively,  which  bonds  plaintiffs  claimed  were 
inadequate  and  insufficient,  both  by  reason  of  the 
penal  sums  fixed,  and  in  the  amount  of  justifica- 
tion of  the  sureties  to  secure  the  damages. 

Defendant  having  demurred  to  the  bills,  the 
Court  refused  the  injunction,  and  approved  the 
bonds  which  were  offered,  Thayer,  P.  J.,  say- 
ing :_ 

"  The  right  of  eminent  domain  is  the  right  of  a 
sovereign  State  to  take  private  property  for  pub- 
lic use,  in  order  to  promote  the  general  welfare. 
It  is  called  eminent  domain,  because  it  is  supe- 
rior to  all  private  rights,  and  is  an  exercise  of 
the  sovereign  authority  which  of  necessity  re- 
sides in  all  governments  for  the  common  benefit 
and  welfare  of  their  citizens.  It  was  assumed  by 
the  framers  of  the  Constitution  to  be  a  right  ne- 
cessarily inherent  in  every  sovereign  State.  Ac- 
cordingly they  did  not  put  into  the  Constitution 
any  express  grant  of  such  power  to  the  Legisla- 
ture, while  they  took  care  to  prohibit  by  express 
words  any  limitation  to  its  exercise  which  should 
exempt  corporations  from  its  application  to  their 
property,  in  common  with  that  of  individual  per- 
sons. Article  16,  section  3,  declares  'the  exer- 
cise of  the  right  of  eminent  domain  shall  never 
be  abridged  or  so  construed  as  to  prevent  the 
General  Assembly  from  taking  the  property  and 
franchises  of  incorporated  companies  and  sub- 
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jecting  them  to  public  use,  the  same  as  the  prop- 
erty of  individuals.'  If  this  power,  which  resides 
in  the  State,  is  a  great  power,  it  cannot  be  denied 
that  it  is  also  a  necessary  power.  If  it  may  seem 
in  one  aspect  of  it  to  be  a  despotic  power,  it  can- 
not be  denied  that  it  is  at  the  same  time  a  benefi- 
cent power  and  absolutely  essential  to  the  public 
welfare.  Without  it  a  road  could  not  be  opened, 
a  railroad  or  telegraph  line  constructed,  a  canal 
dug,  a  bridge  built,  a  new  street  laid  out  or  an 
old  one  altered,  and  all  public  improvements 
would  come  to  a  stand-still.  It  oppresses  no  one, 
for  its  exercise  is  always  accompanied  by  ade- 
quate and  full  compensation.  It  is  guarded  by 
just  restrictions,  and  its  abuse  is  prevented  by 
adequate  limitations. 

**  This  power  the  State,  as  it  had  the  right  to 
do,  has  delegated  to  the  defendants  in  these  cases, 
who  were  incorporated  under  the  general  law  of 
April  4,  1868  (2  Purdon,  1414).  By  sect.  5  of 
that  Act  they  are  empowered  to  exercise  all  the 
rights,  powers,  and  privileges  of  the  Act  regulat- 
ing railroad  companies,  approved  February  19, 
1849,  by  section  10  of  which  (Purdon,  1423, 
pi.  47)  they  are  authorized  to  locate  such 
route  for  their  railroad  '  as  they  may  deem  expe- 
dient, not,  however,  passing  through  any  bury- 
ing-ground,  or  place  of  public  worship,  or  any 
dwelling-house  in  the  occupancy  of  the  owner 
thereof,  without  his  consent,  ....  and  to  enter 
upon  and  occupy  all  land  on  which  said  railroad 
or  their  depots,  warehouses,  offices,  toll-houses, 
engine  and  water  stations,  or  other  buildings  be- 
fore mentioned,  may  be  located,  or  which  may  be 
necessary  or  convenient  for  the  erection  of  the 
same  :  Provided,  that  before  such  company  shall 
enter  upon  or  take  possession  of  such  lands  they 
shall  make  ample  compensation  to  the  owner 
thereof,  or  tender  adequate  security  therefor.' 

M  This,  then,  is  the  warrant  from  the  State  by 
virtue  of  which  the  defendants  propose  to  take 
the  land  belonging  to  the  several  plaintiffs  in 
these  cases,  for  the  purpose  of  making  the  same 
the  terminus  of  their  line  and  erecting  thereon 
their  depot ;  the  city  of  Philadelphia,  so  far  as 
its  consent  may  have  been  necessary,  having,  by 
its  appointed  authorities,  also  given  its  consent 
thereto. 

"  The  plaintiffs  allege  that  their  property  can- 
not be  lawfully  taken  without  their  consent,  be- 
cause they  are  corporations  with  charters  which 
empower  them  to  build,  hold,  and  maintain  mar- 
ket houses  for  the  public  accommodation ;  that 
this  use  of  their  property  is  a  public  use,  and  that 
in  accordance  with  the  established  law  upon  this 
subject  one  corporation  cannot  take,  by  the  right 
of  eminent  domain,  the  property  and  franchise 
of  another  corporation  held  for  public  uses,  with- 
out an  express  authority  from  the  Legislature  so 
to  do,  or  an  authority  necessarily  to  be  implied 
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from  the  grant  to  them  of  their  powers,  and  aris- 
ing out  of  the  absolute  necessity  inherent  in  the 
grant,  and  not  created  by  themselves. 

"  So  far  as  relates  to  that  portion  of  the  objec- 
tion made  by  the  plaintiffs  to  the  proceedings  of 
the  defendants  which  rests  upon  the  corporate 
character  of  the  plaintiffs,  and  the  privileges 
secured  to  them  by  their  charters,  it  is  unneces- 
sary for  me  to  enter  into  any  discussion,  for  the 
reason  that  it  is  too  well  settled  to  admit  of  de- 
bate that  under  the  right  of  eminent  domain  not 
only  the  lands  of  a  corporation  may  be  taken  for 
such  a  public  use  as  a  railroad  company,  but 
their  franchise  also.  It  would  be  a  mere  affec- 
tation of  industry  for  me  to  parade  the  many  cases 
decided  in  Pennsylvania  and  the  other  States  of 
the  Union  which  affirm  this  proposition,  especially 
in  view  of  the  express  words  of  the  Constitution 
already  quoted,  which  subject  all  franchises,  as 
well  as  other  property  of  corporations,  to  tlie 
exercise  of  this  right.  It  must,  however,  be 
conceded  that  the  plaintiffs  are  right  in  declaring 
that  neither  the  franchise  of  a  corporation  exist- 
ing for  a  public  use,  in  the  legal  and  proper  sense 
of  those  words,  or  the  lands  which  are  necessary 
for  the  enjoyment  of  such  public  use,  can  be- 
taken under  the  delegated  power  of  eminent 
domain,  without  a  clear  and  express  authority 
from  the  Legislature  to  that  effect,  or  an  author- 
ity necessarily  implied  from  the  grant.  The 
cases  upon  this  subject  are  numerous  and  full  to 
the  point.  Those  cited  by  the  plaintiffs  are  con- 
clusive. (Penna.  It.  R.  Appeal,  93  Pa.  150; 
Packer  v.  R.  R.,  19  Id.  211 ;  Commonwealth  ». 
Erie  R.  R.,  27  Id.  339 ;  Cake  v.  Phila.  and 
Erie  R.  R.,  87  Id.  307 ;  Appeal  of  Pittsburgh 
June.  R.  R.,  122  Id.  511 ;  Sharon  Co.'s  Appeal, 
Id.  533;  Graff's  Appeal,  128  Id.  621.) 

"  It  must  further  he  conceded  that  there  is  not 
in  the  Act  of  February  19,  1849,  any  express 
grant  of  authority  to  take  lands  held  by  other 
corporations  for  public  uses,  nor  have  I  been 
convinced,  notwithstanding  the  ingenious  argu- 
ment made  by  the  defendants'  counsel,  that  the 
facts  in  the  present  case  show  any  such  absolute 
necessity  of  taking  the  plaintiffs'  land  as  would 
give  rise  to  an  implied  authority, — such  a  neces- 
sity as  arises  out  of  the  nature  of  the  case,  and 
is  not  of  the  defendants'  own  creation.  On  the 
other  hand,  nothing  can  be  plainer  than  that  it  is 
not  necessary  for  the  defendants  to  show  any 
such  absolute  necessity  for  the  taking,  unless  the 
plaintiffs  have  made  good  their  claims  to  be  cor- 
porations existing  for  public  uses,  within  the  true 
lejnil  meaning  of  those  words. 

•*  Now  the  meaning  of  these  words,  «for  public 
use,'  has  been  frequently  determined  in  the  cases 
in  which  the  question  of  the  validity  of  the  grant 
of  the  right  of  eminent  domain  has  arisen,  where 
it  was  necessary  to  decide  whether  the  purpose 
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for  which  the  property  was  to  be  taken  was  for 
•public  use.'    Clearly  the  words  do  not  mean 
that  every  use  is  a  public  use,  from  which  the 
public  may  incidentally  and  temporarily  derive 
an  advantage  or  bene6t  or  convenience,  during 
the  pleasure  of  the  owner  of  the  property,  and 
from  which  they  may  be  excluded  at  the  mere 
caprice  of  the  owner.    If  this  definition  were  ac- 
cepted, any  man's  property  might  be  taken  upon 
the  shallowest  pretence  of  a  public  use.  The 
test  whether  a  use  is  public  or  not  is  whether  a 
public  tru6t  is  imposed  upon  the  property,  whether 
the  public  has  a  legal  right  to  the  use,  which 
cannot  be  gainsaid  or  denied,  or  withdrawn  at 
the  pleasure  of  the  owner.    (Mills  on  Eminent 
Domain,  •§  11  ;  In  re  New  York  Railway  Com- 
pany, 99  N.  Y.  12.)    A  particular  enterprise, 
palpably  for  private  advantage,  will  not  become 
a  public  use  because  of  the  theoretical  right  of 
the  public  to  use  it-    (De  Camp  v.  Hibernia  R. 
R.,  47  N.  J.  L.  43.)    The  question  is,  whether 
the  public  have  a  right  to  the  use.  (Concord 
Railroad  v.  Greeley,  17  N.  H.  47;  Bloodgood  v. 
Mohawk  R.  R,,  18  Wend.  9;  Brown  v.  Beatty, 
34  Miss.  227.)    The  general  public  must  have  a 
definite  and  fixed  use  of  the  property,  a  use  in- 
dependent of  the  will  of  the  private  person  or 
corporation  in  whom  the  title  is  vested,  a  public 
use  which  cannot  be  defeated  by  the  private 
owner,  but  which  is  guarded  and  controlled  by 
the  law.    (Varner  v.  Martin,  21  W.  Va.  584.) 
The  true  criterion  by  which  to  judge  of  the  char- 
acter of  the  use  is  whether  the  public  may  enjoy 
it  by  right,  or  only  by  permission,    (Mills  on 
Eminent  Domain,  §  14.)    Tho  test  is  not  what 
the  corporation  owning  the  land  may  choose  to 
do,  but  what,  under  the  law,  it  must  do,  and 
whether  a  public  trust  is  impressed  on  the  land. 
(In  re  N.  Y.,  Lackawanna,  and  Western  R.  R. 
Co.,  99  N.  Y.  12.)    A  franchise  for  such  a  pub- 
lic use  cannot  be  granted  away.    (Canal  Co.  v. 
Bonham,  9  W.  &  S.  27 ;  Wood  v.  Bedford  R. 
R.,  8  Phila.  R.  94 ;  Thomas  v.  Railroad  Co., 
101  U.  S.  R.  71.)    The  question  of  a  public 
use  is  not  affected  by  the  agency  employed.  It 
is  no  more  of  a  public  use  for  being  held  by  a 
corporation.    (Lewis  on  Eminent  Domain,  § 
160.)    To  constitute  a  public  use  the  property 
must  be  under  the  control  of  the  public  or  of 
public  agencies,  or  the  public  must  have  a  right 
to  the  use.    (See  the  large  number  of  cases  cited 
in  Lewis  on  Eminent  Domain,  §  164,  note  6.) 

"  Let  us  turn  now  to  a  brief  examination  of 
the  nature  of  the  rights  possessed  by  the  market 
companies  who  are  plaintiffs  in  these  cases.  The 
Farmers'  Market  Company  was  incorporated  by 
an  Act  passed  March  19,  1859.  By  the  first 
section  they  were  empowered  to  acquire  such  real 
or  personal  estate  as  they  might  deem  necessary 
for  the  maintenance  of  a  market  house  in  the  city 


of  Philadelphia,  with  full  power  to  sell,  mortgage, 
or  convey  the  same  at  their  pleasure.  Section  2 
declares  the  purpose  of  the  corporation  to  be  to 
erect  and  maintain  a  building  and  stalls  to  be 
used  as  a  public  market  house,  the  same  to  be 
leased,  rented,  or  disposed  of  on  such  terms  and 
conditions  as  the  managers  should  determine. 
By  section  3  the  capital  stock  was  not  to  exceed 
$'250,000  in  shares  of  $50  each,  and  the  affairs 
of  the  company,  by  section  4,  were  to  be  man- 
aged by  a  board  of  nine  managers  elected  by  the 
stockholders. 

"  The  Twelfth  Street  Market  Company,  by  an 
Act  passed  April  6,  1864,  was  incorporated  4  with 
all  the  powers,  privileges,  and  immunities  con- 
tained in  the  Act  incorporating  the  Farmers' 
Market  Company.'  Its  capital  stock  was  not  to 
exceed  $300,000  in  shares  of  $50.  The  charters 
of  the  two  companies  were  therefore  in  all  essen- 
tial respects  identical. 

"  They  are  both  private  corporations,  author- 
ized to  build  houses  and  stalls  to  be  used  as 
public  market  houses,  for  the  sale  of  meats, 
vegetables,  victuals,  and  provisions,  with  the 
right  to  rent  the  stalls  for  whatever  prices  they 
may  choose,  or  to  sell  out  and  quit  the  business 
whenever  they  please.  We  may  ask  then,  as  tho 
Supreme  Court  pertinently  asked  in  the  Girard 
Storage  Co.  v.  Southward  Foundry  Co.  (105 
Pa.  251),  4  What  rights  have  the  public  in  and 
upon  these  properties  other  than  what  it  would 
have  did  that  property  belong  to  a  private  indi- 
vidual?' *  We  understand  very  clearly,'  the 
Court  goes  on  to  say,  '  the  relation  of  a  turnpike 
road,  a  canal,  or  railroad,  to  the  public.  The 
people  of  the  Commonwealth  have  the  right 
of  way  over  them,  which  right,  when  occasion 
requires,  may  be  exercised  regardless  of  the  will 
of  the  corporation  owning  them.  They  are  high- 
ways, and  the  companies  operating  them  have 
the  right  of  eminent  domain  conferred  upon  them 
only  because  of  this  direct  interest  which  the 
public  has  in  them.  But  in  the  works  of  this 
corporation  the  community  at  large  has  no  other 
or  further  interest  than  it  has  in  the  storehouses 
of  private  individuals.  It  may  receive  the  grain 
of  one  person  and  refuse  that  of another ;  or  it  may, 
at  its  own  will,  suspend  operations  and  shut  out  the 
public  altogether.  Its  organization  is  all  that  it  has 
received  from  the  public.  Beyond  this  the  public 
has  no  special  interest  in  it,  and  when  the  organi- 
zation disappears  there  is  nothing  left  of  a  public 
character,  or  anything  over  which  tbe  Common- 
wealth has  control.'  Every  word  of  this  is  as  ap- 
plicable to  the  corporations  plaintiff  in  these  cases 
as  it  was  to  the  Girard  Storage  Company.  '  Cor- 
porations are  divided,'  said  Thompson,  C.  J., 
in  Foster  c.  Fowler  (60  Pa.  30),  *  into  public 
and  private  corporations;  that  is,  into  those 
which  are  agencies  of  the  public  directly  affecting 
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it,  and  those  which  only  affect  it  indirectly.  The 
public  is  directly  interested  in  the  results  to  be 
produced  by  the  former,  and  the  use  of  them  can- 
not be  disturbed  by  the  seizure  of  the  property 
essential  to  their  operations  by  creditors.  They 
must  recover  their  debts  by  sequestering  their 
earnings,  allowing  them  to  progress  with  their 
undertaking,  to  accommodate  the  public.  This 
direct  benefit  to,  and  accommodation  of  the 
public  very  clearly  distinguishes  this  class  of 
corporations  from  private  corporations,  in  which 
the  public  is  but  indirectly  interested.  Whether 
they  progress  or  cease  the  public  is  not  directly 
affected.' 

44  To  apply  this  reasoning  to  the  cases  now  in 
band.  In  a  market  established,  managed,  and 
controlled  by  the  municipal  authorities,  and  gov- 
erned by  municipal  laws,  there  may  be,  no  doubt, 
a  public  use.  Such  were  the  markets  formerly 
maintained  by  the  city  in  Market  Street,  and 
other  streets.  But  what  legal  interest  has  the 
public  in  the  plaintiffs'  market  houses?  Is  not 
their  property  entirely  under  their  own  control  ? 
May  they  not  rent  their  stalls  to  whom  they 
please,  and  refuse  them  to  whom  they  please  ? 
And  may  they  not,  by  the  express  words  of  their 
charter,  rent,  or  sell  the  whole  building  when  and 
to  whom  they  please  ?  The  2d  section  of  their 
charter  declares  that  they  may.  Where  is  any 
trace  of  a  public  trust  impressed  upon  their  prop- 
erty, or  where  are  there  any  rights  of  the  public 
which  can  be  enforced  against  them  ?  May  they 
not  be  sold  out  by  the  sheriff  at  any  time  upon  a 
creditor's  execution  like  any  private  individual  ? 
The  answers  which  must  be  given  to  these  ques- 
tions show,  it  appears  to  me,  conclusively,  that 
the  plaintiffs  are  but  private  corporations  owning 
property  impressed  with  no  public  trust,  that  they 
are  engaged  in  a  purely  private  business  which  is 
wholly  under  their  own  control,  in  which  the  com- 
munity has  no  public  rights,  and  with  which  the 
public  has  no  right  to  interfere.  It  is  impossible 
that  corporations  which  exist  solely  for  their  own 
purposes  and  profit,  and  which  are  governed  only 
by  their  own  interests  and  their  own  will,  and 
over  which  the  public  can  by  no  possibility  exer- 
cise any  control,  can  be  regarded  as  corporations 
existing  for  public  uses  within  the  legal  meaning 
of  those  words. 

44  But  it  is  said  the  plaintiffs  have  a  franchise. 
Well,  if  they  have,  the  franchise  as  I  have  already 
shown,  may  be  taken  by  virtue  of  the  right  of 
eminent  domain,  unless  it  is  a  franchise  existing 
for  public  uses.  If  it  is  a  franchise  of  that  char- 
acter it  cannot  be  taken  without  an  express  legis- 
lative grant,  or  in  virtue  of  an  implied  power 
arising  out  of  an  absolute  necessity.  But  what 
is  their  franchise  ?  A  franchise  in  England  is  a 
branch  of  the  King's  prerogative  subsisting  in  the 
hands  of  a  subject.    It  is  derived  from  the 


crown,  and  must  arise  from  the  king's  grant,  or 
by  prescription,  which  pre-supposes  a  royal  grant. 
In  this  country,  it  may  be  defined  as  a  privilege 
vested  in  certain  persons  by  grant  from  the  sov- 
ereign authority  in  the  State  to  exercise  powers, 
or  to  perform  acts,  which  without  such  grant 
they  could  not  do  or  perform.  A  franchise  isjW 
pub/i cum,  and  necessarily  exclusive  in  its  nature. 
(3  Kent's  Com.  573.)  What  are  the  franchises 
possessed  by  the  plaintiffs?  They  have  the  fran- 
chise of  being  a  corporation.  As  such  they  have 
a  right  in  their  corporate  capacity  to  have  and 
maintain  a  market  house.  There  is  plainly  noth- 
ing exclusive  in  that.  Any  person  or  association 
of  persons  have  a  right  to  do  the  same  thing  with- 
out any  grant  from  the  State.  Every  green 
grocer  and  provision  dealer  in  the  city  is  engaged 
in  the  same  business ;  that  is,  he  keeps  a  market 
house.  Unlike  the  plaintiffs,  however,  he  not 
only  keeps  the  market  house,  but  he  himself  sells 
the  provisions  which  are  sold  there.  The  plain- 
tiffs are  engaged  in  maintaining  a  market  house 
in  their  collective  capacity,  under  the  cover  of  a 
charter.  Any  persons  may  do  the  same  thing 
without  a  charter.  There  is  nothing  in  the 
nature  of  a  franchise  in  the  business  which  they 
carry  on,  for  any  one  who  chooses  may  carry  on 
the  same  business.  Their  franchise  consists 
solely  in  being  a  corporation  and  carrying  on 
their  business  in  a  corporate  capacity.  When 
the  defendants  take  their  market  house  under 
the  delegated  power  of  eminent  domain,  they 
do  not  take  their  charter,  or  touch  their  franchise 
of  being  a  corporation,  which  is  really  the  sum 
total  of  the  franchises  which  they  possess.  Even 
if  the  taking  of  their  property  involved  the  loss 
of  their  charters,  as  their  counsel  argued — a 
proposition  to  which  I  by  no  means  assent — 
they  could  obtain  a  new  one  as  any  other  person 
may  under  the  provisions  of  the  Act  of  1874, 
for  the  mere  asking  (Purdon,  336).  What  is 
the  commercial  value  of  a  franchise  which  any 
one  who  cboses  to  ask  for  it  may  obtain  for 
nothing  ? 

44  On  the  argument  much  was  said  by  the 
plaintiffs  of  the  importance  of  public  markets, 
and  the  case  was  argued  as  if  the  right  to  main- 
tain a  market  house,  or  hold  a  market  in  Penn- 
sylvania, was  a  prerogative  vested  exclusively  in 
the  State,  and  one  which  no  one  can  exercise 
without  a  grant  from  the  Commonwealth.  At 
common  law  in  England  the  establishment  of 
public  markets  was  no  doubt  a  part  of  the  king's 
prerogative,  and  no  one  could  set  up  a  market 
without  a  grant  from  him.  Such  grants  were 
doubtless  at  one  time  fruitful  sources  of  revenue 
to  the  royal  exchequer.  Their  establishment 
was,  as  Blackstone  says,  4  a  part  of  the  econo- 
mies or  domestic  polity  which,  considering  the 
kingdom  as  a  large  family,  and  the  king  as  a 
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master  of  it,  be  had  the  right  to  dispose  of  as  he 
pleased.'  (1  Com.  274.)  These  English  mar- 
kets, with  their  stewards,  their  tolls,  their  Courts 
of  piepoudre,  in  which  all  disputes  originating  in 
them  must  be  decided  before  the  setting  of  the 
sun,  their  special  privileges,  and  peculiar  cus- 
toms, constituted  an  important  feature  in  the 
domestic  economy  of  every  English  neighbor- 
hood. They  were  a  part  of  the  royal  prerogative, 
undoubtedly,  but  they  never  crossed  the  seas  to 
this  country  in  that  capacity,  any  more  than  did 
the  right  to  all  royal  fish,  such  as  the  whale  and 
the  sturgeon,  the  right  to  oorodies,  to  wrecks, 
to  treasure  trove,  or  to  bona  vacantia.  Our 
ancestors,  when  they  transplanted  on  these 
shores  the  principles  of  English  freedom,  left 
behind  them  all  royal  prerogatives,  except  such 
as  were  to  be,  in  the  hands  of  the  people,  the  ne- 
cessary instruments  of  the  free  governments  which 
they  here  established.  1  am  not  aware  that  it 
has  ever  been  supposed  or  maintained  in  Penn- 
sylvania that  no  man  or  association  of  men  could 
set  up  a  market  house  or  establish  a  market  with- 
out a  grant  from  the  Legislature. 

"  The  right  to  be  a  corporation,  and  to  carry 
on  any  business  in  a  corporate  capacity,  is  a  right 
derived  from  the  Commonwealth.  The  right  to 
maintain  a  market  house,  or  to  carry  on  the  busi- 
ness of  a  market  is  not  a  right  so  derived,  but  is 
a  right  belonging  to  all  citizens  of  the  Common- 
wealth alike,  and  which  any  citizen  or  any  asso- 
ciation of  citizens  may  exercise  without  any 
grant  or  any  warrant  whatever  from  the  Com- 
monwealth. A  private  company  incorporated 
for  that  business  is  a  private  corporation,  as  much 
so  as  a  private  company  engaged  in  the  manu-  j 
facture  of  goods,  in  insurance,  in  the  keeping  of 
a  hotel,  or  the  prosecution  of  any  other  business.  | 
They  are  not  the  less  private  corporations  be- 
cause they  incidentally  afford  a  convenience  to 
the  public.  In  Turnpike  Co.  t\  Wallace  (8  j 
Watts,  316),  it  was  held  that  a  company  in 
which  the  Slate  held  a  hundred  and  seventy-one 
thousand  dollars  of  the  stock,  and  individuals 
sixty-two  thousand  dollars  only,  was  a  private,  not 
a  public  corporation.  If  the  foundation  be  pri- 
vate the  corporation  is  private,  although  the  uses 
in  a  certain  sense  may  be  called  public.  (Bailey 
v.  The  Mayor  of  New  York,  3  Hill,  531.) 
The  mere  act  of  being  incorporated  cannot 
change  a  corporation  from  a  private  to  a  public 
one.  4  To  hold  a  corporation  to  be  public  because 
the  charity  is  public,  would,'  says  Chancellor 
Kent,  '  be  to  confound  the  popular  with  the 
strictly  legal  sense  of  terms,  and  to  jar  with  the 
whole  current  of  decisions  since  the  time  of  Lord 
Coke.    (2  Com.  *27G.) 

44  Tried  by  any  tests  which  can  properly  be 
applied  to  them  the  plaintiffs  are  private  corpo- 
rations. They  have  not  a  single  feature  belonging 


to  a  public  corporation.  They  maintain  the  market 
houses  they  own  or  not,  at  their  option.  They 
can  sell  them  or  rent  them.  Their  property 
may  be  taken  in  execution  and  sold  like  that 
of  any  individual.  They  are  not  armed  with  any 
portion  of  the  right  of  eminent  domain.  They 
owe  no  duty  to  the  public  which  they  are  bound 
to  fulfil  or  which  can  be  enforced  by  the  public. 
The  public  has  no  legal  rights  of  any  nature  in 
their  property,  nor  any  use  therein  which  is  re- 
cognized by  law.  They  are  not  under  any  public 
authority  or  subject  to  any  public  control,  nor 
have  the  public  any  use  in  their  property  or  any 
franchise  which  is  secured  by  any  law  or  wbich 
can  be  enforced  by  any  remedy.  They  are  not 
liable  to  any  public  supervision,  nor  can  they  be 
made  to  respond  to  any  public  demands. 

44  Being  therefore  in  every  legal  sense  mere 
private  business  corporations,  with  no  public 
functions  which  they  can  be  compelled  to  per- 
form, and  subject  to  no  public  use  which  can  be 
enforced  against  them,  there  is  nothing  in  their 
constitution,  their  nature,  or  their  relations  to 
the  State,  or  to  the  public,  which  exempts  their 
property  from  the  exercise  of  the  sovereign  right 
of  eminent  domain.  They  stand  in  that  respect 
upon  the  same  level  with  every  citizen  in  the 
Commonwealth,  and  have  no  greater  rights  in 
this  regard  than  any  private  individual  whose 
property  is  needed  by  the  Slate  for  public  pur- 
poses. 

44  With  regard  to  the  numerous  amendments 
which  have  been  made  to  the  plaintiffs'  bill,  and 
to  the  injunction  affidavits,  and  the  other  affidavits 
which  have  been  filed  in  aid  thereof  since  this 
cause  was  argued  before  us,  they  appear  to  us  to 
have  been  intended  to  alter  the  whole  character 
of  the  present  proceeding,  and  to  convert  it  into 
a  quo  warranto  proceeding  against  the  defendants, 
or  to  make  it  subserve  the  office  of  a  scire  facias 
to  repeal  the  defendants'  charter.  It  is  only 
necessary  to  say  that  this  cannot  be  done,  either 
under  the  Act  of  1871,  or  under  any  other  law 
known  to  this  State,  and  this  has  been  so  often 
determined  that  it  is  quite  unnecessary  to  refer 
to  the  cases  upon  the  subject.  The  charter  of 
incorporation  of  a  regularly  incorporated  com- 
pany cannot  be  called  in  question  or  assailed  in 
any  merely  collateral  suit  affecting  the  rights  of 
the  corporation.  The  machinery  for  that  pur- 
pose can  only  be  set  in  motion  by  the  State  or 
its  authorized  public  officers. 

44  The  motion  for  an  injunction  is  refused. 

44  After  a  careful  consideration  of  the  affidavits 
as  to  the  value  of  the  property,  and  the  bonds 
which  have  been  offered  by  the  Philadelphia  and 
Reading  Terminal  Company  for  our  approval, 
we  are  of  opinion  that  they  are  entirely  sufficient. 
They  are  adequate  in  amount  and  the  sureties  are 
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Both  plaintiffs  appealed  from  the  decree  refus- 
ing the  injunction  ;  and  also  from  the  decree  ap- 
proving the  bonds. 

Benjamin  P.  Wilson  and  George  Junkin  (with 
them  Francis  L.  Wayland),  for  appellants. 

John  G.  Johnson  aud  Thomas  If  art,  Jr.,  for 
appellee. 

APPEALS  FROM  DECREE  REFUSING  SPECIAL 
INJUNCTION. 

May  25,  1891.  Per  Curiam.  These  were 
appeals  from  the  refusal  of  the  Court  below  to 
issue  a  preliminary  injunction  restraining  the 
Philadelphia  and  Reading  Terminal  Railroad 
Company  from  proceeding  to  condemn  under  its 
right  of  eminent  domain  the  market  house  of  the 
respective  appellants  for  depot  purposes. 

The  order -below  was  interlocutory,  and  in  ap- 
peals from  Buch  orders  it  is  not  our  practice  to 
dispose  of  cases  upon  their  merits.  In  these  in- 
stances, however,  the  facts  are  before  us  as  fully 
as  they  would  be  upon  final  hearing,  and  as  it  is 
to  the  manifest  interest  of  the  parties  to  the  con- 
troversy that  their  rights  shall  be  settled,  an  agree- 
ment has  been  filed  that  we  shall  enter  a  final 
decree. 

It  would  be  difficult  to  add  anything  profitably 
to  the  opinion  of  the  learned  president  of  tho 
Court  below,  and  we  adopt  it  as  the  opinion  of 
this  Court. 

The  decree  is  affirmed  in  each  case,  and  the  bill 
dismissed  at  the  cost  of  the  appellant. 

APPEALS  FROM  DECREE  APPROVING  BONDS 
FOR  DAMAGES. 

May  25,  1891.  Per  Curiam.  The  learned 
Court  below  has  decided  in  each  of  the  above 
cases  that  the  bonds  are  adequate  in  amount  and 
the  sureties  satisfactory.  From  that  decision 
there  is  no  appeal  to  this  Court.  (Slocum's  Ap- 
peals, 12  Week.lt  Notes,  84;  Gctz  v.  Philada. 
&  Reading  R.  R.  Co.,  40  Legal  Intelligencer, 
330.)  Objection  was  made  at  bar  that  the  bonds 
designate  a  fixed  sum  as  a  penalty.  This  has 
been  the  universal  practice  under  the  Act  of 
1850,  and  the  affidavits  submitted  to  the  Court 
below  show  that  the  bonds  are  amply  sufficient 
to  cover  the  damages. 

The  writ  of  certiorari  is  quashed  in  each  case. 

H.  c.  o. 


Common  Uleas. 


C.  P.  No.  1. 

In  re  Application  of  the  Philadelphia  and 
Reading  Terminal  R.  R.  Co.,  for  ap- 
proval of  bonds  for  land  damages. 

Eminent  domain — Railroads — Land  damages — 
Security  for  bonds — Act  of  May  p,  1889 — 
Surety  companies — Under  the  Act  of  1889, 
companies  that  are  authorized  to  become  secur- 
ity for  the  payment  of  land  damages  may  be 
the  sole  surety  on  the  bond—Qassre,  Whether 
such  companies  may  be  sureties  without  some 
proof  of  their  responsibility. 

This  was  a  petition  by  the  Philadelphia  and 
Reading  Terminal  Railroad  Company,  for  the 
approval  of  bonds  in  the  cases  of  Sarah  M.  L. 
Firth,  John  Firth,  and  Sophia  Klages. 

The  petition  set  forth  that  petitioner  was  a 
corporation  organized  under  the  Act  of  April  4, 
1868 ;  that  the  route  of  its  railroad  had  been 
located  through  the  lands  of  the  above-named 
parties,  and  that  it  had  been  unable  to  agree  with 
them  for  a  release  of  damages.  That  it  had 
tendered  to  them  bonds  with  the  City  Trust, 
Safe  Deposit,  and  Surety  Company  as  surety, 
but  the  same  had  been  refused  and  were  now 
presented  to  the  Court  for  approval  and  filing 
according  to  the  Act  of  Assembly. 

The  property  owners  filed  the  following  excep- 
tions:— 

(1)  Because  the  City  Trust,  etc.,  Company  is 
now  surety  in  other  cases  far  in  excess  of  its 
assets. 

(2)  Because  the  bond  tendered  contained  but 
one  surety,  and  therefore  is  not  in  accordance 
with  the  Act  of  Assembly  in  such  case  made  and 
provided. 

Hood  Gilpin  and  W.  Horace  Hepburn,  for 
property  owners. 

The  Act  of  April  9,  1856,  §  2  (Purd.  Dig. 
1425,  pi.  49),  requires  a  bond  with  at  least  two 
sufficient  sureties,  and  this  Act  has  never  been 
repealed  or  superseded  by  any  Act  incorporating 
or  applying  to  the  City  Trust  Company. 

The  Act  of  May  9,  1889  (P.  L.  159),  simply 
enabled  such  a  company  to  become  one  of  two 
sureties  in  land  damage  bonds  and  not  to  be- 
come sole  surety. 

John  G.  Lamb  and  Thomas  Hart,  Jr.,  for 
petitioner. 

The  City  Trust,  Safe  Deposit,  and  Surety 
Company  was  incorporated  under  the  general 
Act  of  April  29,  1874  (P.  L.  73,  Purdon,  335), 
and  supplements  thereto.    The  supplement  to 
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this  Act,  approved  May  4,  1881  (P.  I..  22,  Pur- 
don,  1465),  empowered  it  among  other  things 
to  become  sole  surety  in  any  case  where  by  law 
one  or  more  sureties  may  be  required  for  the 
faithful  performance  of  any  trust  or  office. 

On  June  25,  1885,  an  Act  was  approved  em- 
powering corporations  authorized  by  the  Insur- 
ance Department  of  the  State  to  do  business  in 
the  State,  to  become  sole  surety  in  certain  cases. 
(P.  L.  181,  Purdon,  2397.)  This  Act  was  con- 
sidered to  apply  to  foreign  companies  only,  and 
as  the  Act  of  1881,  did  not  enable  a  company 
formed  under  the  Act  of  1874,  to  enter  into  a 
land  damage  bond,  the  effect  of  the  legislation 
was  that  foreign  companies  had  a  power  which 
was  denied  to  the  home  companies. 

The  Act  of  May  9,  1889  (P.  L.  159),  was 
then  passed.  It  contained  a  long  recital  of 
additional  powers  and  made  absolutely  certain 
the  power  of  title  insurance  companies  to  enter 
into  land  damage  bonds.  The  intent  of  this 
Act  was  to  put  the  home  companies  on  the  same 
footing  as  foreign  companies.  It  clearly  em- 
powered the  former  to  become  sole  surety  as 
bail  in  error,  and  in  land  damage  bonds.  The 
whole  purpose  of  the  Act  would  have  been 
negatived  if  either  two  companies  were  required 
in  these  cases  or  a  company  and  an  individual. 
(See  §  29,  cl.  1,  n  6,  12,  and  13.) 

The  practice  since  the  Act  of  1889  was  passed, 
has  been  to  take  such  companies  as  sole  sureties, 
both  in  land  damage  and  bail  in  error  bonds. 

The  additional  words  in  1  1,  §  29,  cl.  1,  of 
the  Act  of  1889,  were  intended  to  empower 
such  a  company  to  become  sole  surety  in  any 
case  where  the  law  required  one  or  more  sure- 
ties for  the  faithful  performance  of  any  "action 
or  engagement." 

The  liability  of  a  railroad  company  in  a  bond 
for  land  damages  is  an  action  or  engagement 
within  this  section. 

Section  4  of  the  Act  of  May  24,  1 881,  and 
clause  4,  section  29,  of  the  Act  of  May  9,  1889, 
provide  for  an  investigation  by  the  Courts  of 
the  affairs  of  such  surety  companies.  The  Court 
may,  if  deemed  necessary,  examine  the  officers 
under  oath  or  affirmation. 

Lincoln  L.  Eyre,  for  the  City  Trust,  Safe 
Deposit,  and  Surety  Company. 

April  30,  1891.  Allison,  P.  J.  This  is  an 
application  to  approve  the  bonds  of  The  City 
Trust,  Safe  Deposit  and  Surety  Company  of 
Philadelphia,  as  security  for  certain  properties 
which  the  petitioners  have  decided  to  take  and 
appropriate  to  the  use  of  their  road. 

On  behalf  of  the  owners  of  properties  a  de- 
mand is  made,  that  the  company  offered  as 
security,  shall  either  in  open  Court,  or  otherwise, 
make  a  full  exhibit  of  their  affairs,  so  that  the 


objectors  and  the  Court  may  be  able  to  pass 
upon  the  question  of  the  sufficiency  of  the 
security  offered. 

The  exercise  of  the  power  of  eminent  domain, 
which  is  given  to  the  company  which  proposes 
to  construct  the  Philadelphia  and  Reading  Ter- 
minal Road,  requires  that  in  the  execution  of 
this  power  of  sovereignty,  the  just  and  legal 
rights  of  the  citizen  whose  property  is  taken  and 
appropriated  to  that  which  the  law  regards  as  a 
public  use,  should  be  to  the  fullest  extent  pro- 
tected. The  security,  when  entered,  is  sub- 
stituted for  the  land,  and  to  this  security  the 
owner  must  resort,  if  the  company  should  fail 
to  pay  the  damages  which  may  be  awarded  to 
him.  It  is  therefore  no  more  than  reasonable, 
that  the  company  which  is  offered  as  security, 
should  furnish  satisfactory  proof  of  their  ability 
to  pay  to  the  owners  of  property  taken  the 
just  value  of  the  same,  when  such  value  shall  be 
legally  ascertained. 

The  determination  of  this  question  in  any 
case  in  which  it  may  be  raised,  is  not  free  from 
embarrassment,  because  it  is  not  possible  to  fully 
investigate  at  the  bar  of  the  Court  the  actual 
condition  of  each  of  the  several  companies 
upon  each  separate  offer  to  become  security. 

If  we  should  enter  upon  the  examination 
which  we  have  been  requested  to  do  in  this  case, 
we  would  establish  a  precedent  which  it  would  be 
impossible  to  follow,  where  on  precisely  similar 
grounds  applications  would  be  sure  to  be  made. 
The  magnitude  of  such  investigations  in  open 
Court  and  the  frequency  of  their  recurrence, 
would  most  seriously  hinder  and  obstruct  the 
regular  business  of  the  Court  and  require  the 
postponement  of  other  matters,  to  the  prejudice 
and  interests  of  suitors  whose  claims  cannot  be 
put  aside,  to  make  way  for  business  of  the  char- 
acter of  that  now  before  us.  It  will  probably 
become  necessary  to  make  an  order  providing 
for  an  examination  of  the  affairs  of  all  compa- 
nies offering  to  become  security,  and  upon  the 
report  which  shall  be  made  to  us,  supplemented 
from  time  to  time,  as  the  exigencies  may  require, 
accept  or  refuse  applications  like  the  one  be- 
fore us.  We  are  not  under  the  law  required  to 
accept  the  offer  of  corporations  to  become  secu- 
rity ;  it  is  only  to  be  approved  when  the  offer  is 
satisfactory  to  the  Court.  An  order  of  this 
character  was  at  one  time  made  by  the  Court  of 
Common  Pleas  with  satisfactory  results,  but  as 
we  are  not  prepared  to  make  a  like  order  at  this 
time,  we  suggest,  that  the  parties  in  this  case 
should  try  to  come  to  a  satisfactory  agreement 
among  themselves,  and  for  the  present  we  pass 
this  portion  of  the  application  over  to  them,  to 
be  disposed  of  among  themselves  if  that  can  be 
done. 

The  other  and  more  material  question  which 
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this  application  has  given  rise  to,  is  the  ability 
of  a  trust  company  to  become  sole  security  for 
the  payment  of  damages  for  land  taken  in  the 
building  of  any  railway,  or  where  land  or  other 
property  is  authorized  by  law  to  be  taken  for  a 
public  use. 

It  was  assumed  upon  the  argument,  that 
before  the  passage  of  the  Act  of  the  9th  of 
May,  1889  (P.  L.  159),  a  power  of  this  char- 
acter had  been  conferred  on  foreign  corpora- 
tions, authorized  to  carry  on  business  in  Penn- 
sylvania, and  at  the  same  time  a  corporation  of 
like  character,  incorporated  under  the  laws  of 
our  own  State,  could  only  be  one  of  two  sure- 
ties, to  secure  the  payment  of  land  damages. 
This  was  a  condition  of  affairs  that  ought  never  to 
have  been  allowed ;  either  the  law  in  regard  to 
foreign  corporations  should  have  been  repealed 
or  modified,  or  our  own  corporations  should  at 
least  be  given  an  equal  privilege  with  those  who 
come  to  us  from  a  foreign  jurisdiction.  It  was 
doubtless  intended  among  other  things  to  remedy 
this  unequal  administration  of  the  law,  that  the 
Act  of  May  9th,  1889,  was  passed,  which  was 
supplementary  to  the  Act  of  April  29th,  1874. 

The  Act  of  1889  provides,  that  companies 
which  have  been  heretofore  or  which  may  there- 
after be  incorporated  under  the  provisions  of  the 
original  Act  and  its  supplements,  among  other 
things,  are  empowered  to  become  sole  security  in 
any  case  where  by  law  one  or  more  securities 
may  be  required  for  the  performance  of  any 
tru:>t,  office,  duty,  action  or  engagement ;  to 
act  as  security  for  the  performance  of  any  con- 
tract entered  into  with  any  person  or  corpora- 
tion ;  to  become  sole  security  for  performance  of 
duties  of  public  officers,  and  in  the  following 
section,  the  eleventh,  to  become  security  for  any 
clerk  or  employ^  of  a  corporation,  company, 
firm  or  individual.  In  the  twelth  section,  the 
language  is  "to  become  security"  for  land 
damages,  and  in  the  following  section,  the  same 
language  is  used,  "to  become  security"  upon 
any  writ  of  error  or  appeal  or  in  any  proceed- 
ing in  any  Court  in  which  security  may  be  re- 
quired. In  the  sixth  and  tenth  sections,  the 
wording  is  to  become  "sole  security,"  and  in 
the  ninth,  eleventh,  twelth,  and  thirteenth  sec- 
tions, the  power  is  to  "  become  security." 

Upon  the  difference  of  phraseology,  the  con- 
struction is  sought  to  be  supported  that  the  Act 
of  1889  does  not  change  the  law  as  it  stood  prior 
to  the  passage  of  that  Act,  and  that  another 
surety  must  join  in  the  bond  given  to  secure  the 
payment  of  land  damages.  But  if  this  construc- 
tion must  be  given  to  the  twelfth  section,  it  fol- 
lows, that  the  same  interpretation  must  be  placed 
on  the  other  sections,  which  relate  to  security  for 
performance  of  contracts  for  clerks  or  employes 
of  corporations  and  individuals,  upon  writs  of 


error  or  appeals,  and  in  proceedings  in  Courts 
in  which  security  may  be  required. 

It  would  be  giving  we  think  a  forced  and  un- 
authorized meaning  to  each  of  these  several  por- 
tions of  the  Act  to  so  hold.  When  the  authority 
is  given  to  become  security  without  any  qualifi- 
cation, the  law  is  to  be  understood  as  giving 
power  to  become  security,  not  in  part  only  or  to 
be  joined  with  another  as  a  joint  obligor,  but  to> 
become  the  security  for  which  the  law  makes 
provision. 

If  this  application  related  to  the  other  mat- 
ters recited  in  the  ninth,  eleventh,  and  thir- 
teenth sections  of  the  Act,  it  would  not  we 
think  be  seriously  argued  that  the  companies 
referred  to  in  the  law  of  1889  could  not  be 
accepted  as  sole  security  for  all  matters  for 
which  the  said  sections  provide.  Assuming  this 
to  be  so,  we  are  unable  to  understand,  upon  what 
principle  of  construction  of  statutes,  the  language 
of  the  twelfth  section,  which  is  the  same  as  that 
employed  in  the  other  sections  mentioned,  should 
be  interpreted  differently  from  the  others.  They 
all  relate  to  the  same  general  subject,  becoming 
security,  and  the  power  is  given  in  exactly  the 
same  words. 

It  may  well  be  asked,  if  the  company  now 
offered  as  security  must  be  joined  with  another 
obligor,  for  what  purpose  was  the  twelfth  section 
incorporated  in  the  Act  of  1889?  If  the  law 
on  this  subject  was  not  intended  to  be  changed, 
why  insert  the  section  relating  to  land  damages 
at  all?  One  object  intended  to  be  reached  was 
doubtless  to  place  our  own  companies  on  an 
equal  footing  with  foreign  corporations,  and  it 
may  reasonably  be  held,  in  view  of  the  mischief 
intended  to  be  remedied,  that  there  is  no  sub- 
stantial difference  between  an  authority  to  be- 
come the  sole  security  and  an  authority  to  become 
security.  Authority  to  become  the  sole  security 
neither  includes  nor  implies  more  or  less  than  does 
the  authority  to  become  security  for  the  act  in- 
tended to  be  performed ;  no  other  or  qualified 
security  being  mentioned,  none  is  to  be  implied. 

It  is  not  without  a  significance,  as  bearing  on 
the  intent  of  the  law,  that  the  thirteenth  section 
of  the  Act  authorizes  the  company  to  become 
security  in  any  proceeding  instituted  in  any 
Court  of  this  Commonwealth,  in  which  security 
may  be  required.  The  application  to  enter 
security  in  the  case  in  hand,  is  a  proceeding 
instituted  in  Court  to  enable  the  Terminal  Com- 
pany to  enter  upon  and  take  possession  of  the 
property  in  question. 

For  these  reasons  we  think,  and  so  hold,  that 
this  contention  of  the  objectors  is  not  well 
founded.  w.  w.  w.,jr. 
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C.  P.  No.  I.  May  16,  1891. 

Potter  &  Hubbard  v.  Hartnctt. 

Assumpsit  —  Foreign  judgment — Action  on — 
Affidavit  of  defence — An  affidavit  of  defence  to 
a  foreign  judgment  that  does  not  allege  payment 
is  insufficient. 

Rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence. 

Assumpsit  sur  judgment  of  the  State  of  New 
York,  duly  certified  in  accordance  with  the  Acts 
of  Congress. 

The  statement  had  a  copy  of  the  record  of  the  I 
action  in  New  York  duly  attached. 

The  affidavit  of  defence  set  up  that  after  suit  \ 
had  been  brought  in  1875,  and  the  defendant 
had  had  a  copy  of  the  summons  served  upon 
him,  the  latter  went  to  the  plaintiffs  and  in- 
quired what  the  suit  meant.  That  the  plaintiffs 
then  agreed  that  if  the  defendant  would  travel  for 
them  they  would  "  accept  such  services  in  full 
payment  of  any  claim  they  had  against  him." 
That  in  pursuance  of  the  agreement  he  entered 
the  employment  of  the  plaintiffs  and  received 
his  wages  from  them  regularly  after  the  judg- 
ment sued  upon  had  been  obtained. 
John  F.  Keator,  for  the  rule. 

The  affidavit  does  not  allege  payment  which 
is  the  only  admissible  defence. 

As  a  matter  of  fact  a  rule  was  taken  to  open 
this  judgment  in  New  York  which  was  discharged 
by  Judge  Barrett. 

Isaac  D.  Yocum,  contra. 

Eo  die.    Rule  absolute.  h.  J.  h. 


©rpljans'  ffiourt 

February  18,  1891. 
Melton's  Estate. 

Bequest —  Will —  Construction  of. 

A  bequest  after  the  deaih  of  testator's  daughter  of  the 
income  of  a  certain  sum  lo  T.  W.  for  life  in  which  the 
beneficiary  was  named  as  "  T.  W.  the  husband  of  my 
said  daughter :" 

Held,  to  be  a  subsisting  trust,  although  T.  W.  had  been 
divorced  from  his  wife. 


equally  divided  among  her  children  then  living, 
etc.  If  his  said  daughter  Amanda  M.  Waller, 
should  survive  her  husband  and  die  without 
issue,  the  said  sum  to  be  distributed  among  the 
testator's  heirs  according  to  the  intestate  laws  of 
Pennsylvania — 

Provided,  that  if  the  said  Thomas  Waller,  the  husband 
of  my  said  daughter,  shall  survive  her,  twenty-five  thou- 
sand dollars  of  the  said  sum  last  mentioned  or  securities 
representing  that  amount  shall  be  held  in  trust  during  his 
life,  and  the  income,  dividends,  and  interest  thereof  shall 
be  paid  to  him  semi-annually  during  his  life,  and  after  his 
death  to  go  to  testator's  heirs  according  to  intestate  laws 
as  aforesaid. 

Mrs.  Waller  died  in  1889,  leaving  no  issue, 
and  her  husband,  who  had  been  decreed  a  luna- 
tic, survived  her.    They  were  divorced  in  1871. 

Before  the  Auditing  Judge  it  was  urged  that  the 
bequest  to  Thomas  Waller  was  conditional  that 
he  should  be  the  surviving  husband  of  the  testa- 
tor's daughter.  On  the  other  hand  it  was  claimed 
that  the  word  "  husband"  was  simply  a  matter  of 
description  of  the  person  who  was  to  take. 

The  Auditing  Judge  awarded  the  interest  of 
the  fund  in  the  accountant's  hands  as  trustee,  to 
the  authorized  committee  of  Thomas  Waller 
during  his  life  as  directed  by  the  will,  holding 
that  the  word  "husband,"  as  used  by  the  tes- 
tator, must  be  understood  as  a  description  of  the 
person  and  not  of  the  character  in  which  he  was 
to  take,  citing  Babcock  v.  Smith  (22  Pick.  61) ; 
Bullock  v.  Zilley  (Saxton's  Reports,  489); 
Sharpe's  Estate  (15  Weekly  Notes,  419). 

To  this  finding  exceptions  were  filed  in  behalf 
of  the  heirs-at-law  of  Thomas  Mellon. 

John  G.  Johnson,  for  the  accountants. 

H.  W.  Grindel,  for  Mrs.  Waller's  executors. 

J.  Edward  Weld,  for  the  committee. 

March  28,  1891.  Penrose,  J.  We  may 
conjecture,  but  we  cannot  be  certain,  that  the 
inducing  cause  of  the  provision  for  Thomas 
Waller,  was  that  he  was  the  husband  of  the  tes- 
tator's daughter.  The  relationship,  however, 
could  not  have  been  the  sole  motive,  since  the 
gift  is  to  the  individual  by  name,  and  not  to  him 
simply  as  husband ;  nor  is  there,  as  in  Bell  v. 
Smalley  ( 18  Atlantic  Rep.),  cited  by  the  excep- 
tant, the  evidence  of  intention  afforded  by  a 
restriction  of  the  bounty  to  the  time  during 
which  the  beneficiary  remains  unmarried. 
We  have  no  right  to  say,  therefore,  that  the 


Sur  exceptions  to  adjudication. 
At  the  audit  of  the  account  of  the  Pennsylva- 
nia Company  for  Insurances  on  Lives  and  Grant- 1  gift  was  subject  to  the  condition  that  the  donee 
ing  Annuities,  trustee  for  Amanda  M.  Waller,  should,  at  the  time  it  took  effect,  be  the  husband 
under  the  will  of  Thomas  Mellon,  the  decedent,  I  of  the  daughter.  Possibly  the  testator  may  have 
it  appeared  that  the  testator  gave  the  sum  of  |  observed  symptoms  of  the  mental  derangement 
$50,000  in  trust  to  pay  the  income  to  Amanda  |  which  has  since  culminated  in  placing  the  lega- 
M.  Waller,  wife  of  Thomas  Waller,  of  London,  tee  in  an  insane  asylum,  and  for  that  reason 


England,  during  her  life ;  after  her  death  to  be 
held  in  trust  for  the  use  and  benefit  of  her  chil- 
dren if  any,  until  the  youngest  child  should  attain 
the  age  of  twenty-two  years,  when  it  was  to  be 


wished  to  provide  for  his  protection.    But  all  of 
this  is  guessing,  and  our  functions  are  confined 
to  interpretation. 
The  exceptions  are  dismissed.        w.  l.  s 
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Supreme  Court. 


Jan.  *90,  358.  February  2,  1891. 

Shaffer  v.  Corson. 

Practice — Statement  of  claim — Certainty  as  to — 
Procedure  Act  of  May  25,  1887 — Negligence 
— Agency — Lender  of  money — Charge  of  the 
Court. 

When  the  plaintiff  seta  forth  in  his  statement  the 
employment  of  the  defendant  by  the  plaintiff,  to  do  a 
specific  act,  there  is  a  sufficient  averment  of  agency, 
although  the  word  agent  iB  not  used. 

A  statement  averred  employment  as  above,  then 
proceeded  to  state  the  fact  that  defendant  had  in 
his  hands  sufficient  funds  for  the  agreed  purpose,  ami 
hia  negligent  failure  to  pay  them  over,  and  averred 
farther  the  consequent  damage  to  plaintiff.  The  jury 
fonnd  for  the  plaintiff,  and  a  motion  in  arrest  of  judg- 
ment was  dismissed : 

Iltid,  that  the  statement  contained  all  the  essential 
elements  of  a  declaration  for  negligence  and  left  the  de- 
fendant in  no  doubt  as  to  just  what  was  claimed  of 
him,  and  why. 

By  Mitcbbia,  J.  It  is  in  fact  a  rather  favorable 
specimen  of  pleading  under  an  Act  which  enjoins  dis- 
regard of  form  and  invites  looseness. 

In  a  suit  by  S.  againBt  C,  it  was  claimed  that  C. 
was  the  agent  of  S.  and  had  negligently  paid  money 
oo  behalf  of  S.,  to  one  B.,  which  ought  to  have  been 
paid  D.,  whereby  8.  had  to  pay  the  money  a  second 
time.  The  defence  was  first  that  C.  was  not  the  agent 
of  S.,  and  that  he  had  paid  the  money  to  B.  by  the 
express  direction  of  S.  On  both  these  questions  there 
was  conflicting  evidence.  The  Court  charged  the  jury 
that  if  they  found  either  one  in  favor  of  the  defendant 
he  was  not  liable,  and  that  if  they  found  that  there 
was  an  agency,  but  no  express  direction  to  pay  to  B., 
the  question  then  would  be  as  to  the  degree  of  negli- 
gence, whether  as  a  paid  or  voluntary  agent,  commit- 
ted by  C,  wbich  the  Court  carefully  explained : 

I/eld,  that  the  defendant  had  no  just  ground  of 
complaint  as  to  the  instructions  on  the  subject  of 
n^gligi-uct*. 

There  was  evidenoe  in  the  case  of  proceedings  to  re- 
cover the  loss,  begun  by  S.  against  the  estate  of  B., 
and  C.  claimed  that  the  jury  should  consider  these 
proceedings  as  showing  that  this  money  had  been  paid 
to  B.  with  the  full  knowledge  and  consent  of  S.  The 
Court  charged  the  jury  that  these  proceedings  had  no 
bearing  on  the  case  : 

Held,  that  the  evidence  being  undisputed  the  Judge 
was  right  in  instructing  the  jury  definitely  as  to  their 
weight  in  the  cause. 

Appeal  of  John  J.  Corson,  defendant,  from  the 
judgment  of  the  Common  Pleas  of  Montgomery 


County,  in  an  action  of  tres|>ass,  brought  by  Wil- 
liam A.  Shaffer  and  Levi  R.  Shaffer,  to  recover 
the  sum  of  $1866.31,  which  the  plaintiffs  were 
wrongfully  compelled  to  pay  by  the  negligent  and 
tortious  act  of  the  defendant. 

On  the  trial,  before  Wkand,  J.,  the  following 
facts  appeared  :  Plaintiffs  were  brick  manufactu- 
rers in  Norristown  and  owned  real  estate  there. 
In  the  early  part  of  July,  1886,  wishing  to  con- 
solidate  certain  incumbrances  upon  the  property, 
consisting  of  a  mortgage  of  $1600,  held  by  Knoch 
Shoemaker,  and  two  judgments  for  $500  and 
$570,  held  by  Jacob  M.  Cowden,  they  negotiated 
a  loan  of  $3000  with  John  J.  Corson,  the  defend- 
ant, a  real  estate  and  loan  broker  of  Norristown, 
who  had  money  of  a  client,  one  Jeans,  in  his 
hands  for  investment.  The  Shaffers  executed  a 
mortgage  therefor  on  July  20,  1886,  and  it  was 
put  upon  record  on  the  same  day.  Two  days 
later,  July  22,  the  Shaffers  came  to  Corson's 
office  for  settlement,  when  a  check  was  drawn  to 
Cowden  for  $2766.36,  being  the  aggregate  of  the 
mortgage  and  judgment  liens ;  a  check  to  the 
Shaffers  for  $212.64,  and  $21  deducted  for  draw- 
ing  and  recording  the  deeds  and  mortgages  and 
taking  searches,  making  the  full  amount  of  the 
$3000  mortgage.  Shoemaker  was  not  present  at 
this  settlement,  and  Corson  claimed  that  he  paid 
the  money  due  to  Shoemaker  to  Cowden  at  the 
request  of  the  Shaffers.  Cowden  died  insolvent 
in  April,  1887,  without  having  paid  the  money 
over  to  Shoemaker;  and  when  about  a  year  after- 
wards Shoemaker  died,  the  bond  accompanying 
his  mortgage  was  entered  up  and  execution 
issued.  The  Shaffers  presented  a  petition  to  the 
Court,  averring  payment  to  Cowden  as  Shoema- 
ker's agent,  and  asking  a  rule  to  open  the  judg- 
ment, which  was  refused.  In  October,  1888,  they 
brought  this  suit  against  Corson,  filing  the  follow- 
ing statement : — 

44  William  A.  Shaffer  andLevi  R.  Shaffer,  the 
above-named  plaintiffs,  come  here  into  Court,  and 
by  Larzelere  &  Gibson,  their  attorneys,  file  this 
their  statement  of  their  demand  against  John  J. 
Cordon,  the  above-named  defendant :  They  claim 
to  recover  the  sum  of  one  thousand  eight  hundred 
and  sixty-six  and  81-100  dollars  ($1866.31-100) 
which  by  the  negligent  and  tortious  act  of  said  de- 
fendant said  plaintiffs  were  wrongfully  compelled 
to  pay,  being  damages  suffered  by  said  plaintiffs  by 
the  wrongful  act  of  defendant  under  the  following 
circumstances  :  The  said  defendant  was  employed 
by  the  said  plai  n  tiffs  to  pay  to  one  Knoch  Shoemaker 
a  mortgage  debt  owed  by  plaintiffs  to  said  Shoe- 
maker, and  to  have  the  same  satisfied  of  record, 
lawful  money  for  that  purpose  in  sufficient 
amount  being  placed  in  the  defendant's  hands  for 
their  account ;  said  mortgage  being  recorded  in 
the  office  of  the  recorder  of  deeds  for  Montgomery 
County,  in  mortgage  book  No.  146,  page  53,  6e- 
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curing  the  sura  of  $1600  with  interest,  etc.,  ac- 
cording to  the  terms  thereof.  But  said  defendant 
tortiously  and  wrongfully  neglected  to  pay  the 
same  to  the  said  Enoch  Shoemaker,  and  to  have 
the  record  thereof  marked  satisfied,  whereby  the 
real  estate  of  plaintiffs  remained  charged  with 
said  mortgage,  and  they  have  since,  by  adversary 
process,  been  compelled  to  pay  the  same  with  in- 
terest and  costs  to  a  large  amount ;  and  notwith- 
standing his  said  neglect,  said  defendant  has  also 
neglected  and  refused  to  pay  over  said  sum  of 
money  to  plaintiffs  and  to  account  to  them  there- 
for. By  which  wrongful  and  tortious  trespass  of 
the  defendant,  plaintiffs  have  suffered  damage  to 
the  amount  of  claim." 

The  Shaffers  subsequently  filed  a  bill  in  equity 
against  Cowden's  legal  representatives,  averring 
themselves  creditors  of  the  Cowden  estate,  but 
expressly  reserving  that  it  was  to  be  without 
prejudice  to  rights  against  other  parties  for  mis- 
payments  to  Cowden,  the  claim  being  here  made 
in  relief  of  .whoever  shall  ultimately  be  deter- 
mined in  the  audit  of  his  estate  to  be  entitled  to 
the  amounts  recovered. 

In  the  present  suit  the  papers  connected  with 
the  rule  to  open  the  judgment  were  offered  in 
evidence  by  the  defence,  and  admitted. 

Upon  these  facts  the  Court  charged  the  jury, 
inter  alia,  as  follows  :— 

"  The  first  question,  therefore,  that  arises  in 
this  case  is,  Was  the  defendant  the  agent  of  the 
plaintiffs  ?    Because  if  he  was  not  their  agent,  he 
is  not  liable  in  this  action.    In  order  to  ascertain 
that  fact  we  must  refer  to  the  testimony  bearing 
upon  that  point.    [It  is  claimed  and  testified  to 
by  the  plaintiffs  that  they  employed  Mr.  Corson 
as  their  agent,  and  that  when  doing  so  they  told 
him  that  he  was  to  see  that  the  new  mortgage 
was  to  be  the  first  lien,  and  that  the  other  liens 
then  standing  were  to  be  paid  off  to  the  proper 
parties.    If  this  is  true,  and  if  Mr.  Corson  ac- 
cepted this  employment,  he  was  their  agent.] 
But  he  denies  this,  and  says  that,  having  money 
of  Mr.  Jeans,  he  merely  offered  to  loan  that  to 
the  Messrs.  Shaffer,  and  that  at  no  time  was  he 
their  agent  as  contended  for  here.    Is  there  any 
corroborating  circumstance  which  throws  light 
upon  this  question  either  way  ?   [It  is  contended 
by  the  plaintiffs  that  they  paid  Mr.  Corson  for 
his  services,  and  that  this  fact  would  constitute 
him  their  agent.  It  is  not  denied  that  he  received 
money  for  his  services,  but  it  is  claimed  by  him 
that  this  is  the  usual  compensation  paid  to  per- 
sons who  secure  a  loan,  and  that  even  although 
he  was  the  agent  of  Mr.  Jeans,  that  it  was  the 
duty  of  the  Messrs.  Shaffer,  the  borrowers,  to 
pay  him  the  usual  amount  for  securing  the  loan.] 
The  Messrs.  Shaffer  have  contended  that  this 
was  not  so,  and  there  is  nothing  before  the  jury 
in  the  shape  of  positive  testimony  to  explain 


whether  the  twenty-one  dollars  that  Mr.  Corson 
retained  was  the  usual  commission  for  securing  a 
loan  and  recording  the  papers  and  the  writing  of 
them,  or  whether  it  contained  something  addi- 
tional for  his  services  to  them ;  [and  the  jury, 
from  the  facts  before  them,  must,  in  the  best  way 
they  can,  determine  whether  or  not  there  was 
anything  paid  to  Mr.  Corson  as  an  agent,  so 
called,  for  the  plaintiffs.]  .... 

"  Secondly,  if  he  was  an  agent,  was  he  a  paid 
agent  or  an  unpaid  agent  ?  It  is  important  to  de- 
termine this  point,  because  the  degree  of  care 
required  of  an  unpaid  agent  is  not  so  great  as  that 
of  a  paid  agent.  [If  he  was  an  agent  at  all,  it 
must  be  manifest  from  the  testimony  of  the  plain- 
tiffs that  it  was  because  of  the  pay  he  received, 
and  if  you  find,  therefore,  that  in  this  $21  there 
was  anything  included  for  his  services  over  and 
above  that  which  the  borrower  usually  pays, 
then,  of  course,  he  was  a  paid  agent.]  .... 

["  If,  however,  you  shall  find  that,,  even 
although  not  paid,  he  assumed  to  do  this  busi- 
ness for  the  plaintiffs,  and  undertook  that  this 
new  mortgage  should  be  a  first  lien,  then  we  must 
inquire  as  to  what  degree  of  care  is  required  of 
him  as  an  unpaid  agent,  and  this  is  defined  as 
follows.]  .... 

[•*  If,  therefore,  you  shall  find  that  he  was  an 
agent,  either  paid  or  unpaid,  was  he  guilty  of 
negligence  ?  If  he,  as  their  agent,  undertook  to 
pay  off  these  claims,  and  having  a  knowledge 
that  the  Shoemaker  mortgage  had  been  assigned 
from  Cowden,  it  was  his  duty,  having  undertaken 
that  employment,  to  see  that  the  money  was 
paid  to  the  proper  person.  He  had  examined 
the  records  and  he  knew  of  this  assignment,  and 
therefore,  unless  there  were  some  facte  or  cir- 
cumstances which  would  excuse  him,  the  pay- 
ment to  Mr.  Cowden,  unless  he  had  the  securi- 
ties there,  would  be  a  mis-payment.]  .... 

"  Then  again,  as  bearing  upon  the  question  of 
negligence,  it  has  been  testified  to  here  that  Mr. 
Cowden  at  that  time  was  regarded  in  the  com- 
munity as  a  man  well  to  do ;  that  be  was  accus- 
tomed to  loaning  money  of  his  own  and  for  other 
people,  and  that  he  was  reputed  to  be  wealthy. 
[With  that  knowledge  in  the  minds  of  both 
parties,  was  it  negligence  on  the  part  of  Mr. 
Corson  to  have  assumed  that  Mr.  Cowden  would 
properly  appropriate  this  money  ?   This  is  only 
important  as  bearing  upon  the  question  whether 
he  was  guilty  of  that  degree  of  gross  negligence 
in  an  unpaid  agent  which  would  render  him 
liable  in  this  case,  because  if  he  was  a  paid  agent 
it  does  not  make  any  difference  what  Mr.  Cow- 
den's reputation  in  the  community  was,  because 
then  it  was  Mr.  Corson's  duty  to  see  that  the 
money  went  to  the  proper  persons,]  unless  Mr. 
Shaffer  directed  or  consented  that  it  should  go 
otherwise. 
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["  There  have  been  offered  in  evidence  here 
certain  papers  that  the  Court  thinks  have  no 
bearing  upon  this  case.  It  appears  that  Mr. 
Shoemaker  sued  out  this  mortgage,  and  that  in 
order  to  test  their  liability,  the  Messrs.  Shaffer 
interposed  an  affidavit  of  defence,  in  which  they 
swore  that  they  had  paid  this  claim  by  paying  it 
to  Mr.  Cowden,  who  was  entitled  to  receive  it. 
I  charge  you  that  that  affidavit  cannot  affect  the 
merits  of  this  case,  because  these  parties  had  a 
perfect  right  to  make  that  affidavit  under  the 
circumstances  in  order  to  test  their  liability,  in 
order  to  see  whether  they  were  liable  or  not,  and 
it  may  be  that  it  was  their  duty  to  do  so  in  order 
to  protect  Mr.  Corson.  It  may  be  important  to 
show  in  one  respect  that  they  had  paid  it  to 
Mr.  Cowden,  but  the  affidavit  does  not  state 
whether  they  paid  it  directly  or  through  Mr. 
Corson,  and,  as  I  said  before,  I  fail  to  see  how 
it  can  have  any  bearing  in  this  case.  There  has 
also  been  offered  in  evidence  a  bill  in  equity  filed 
by  the  Messrs.  Shaffer  with  others  in  reference 
to  this  very  money.  That  was  another  legal 
proceeding  which  these  parties  had  a  perfect 
right  to  resort  to,  because  if  this  was  a  mispay- 
ment,  no  matter  whose  fault  it  was,  they  had  a 
right  to  ask  Mr.  Cowden  or  his  estate  to  return 
the  money  if  he  had  misappropriated  it,  and 
whether  they  resorted  to  one  or  half  a  dozen 
remedies  would  not  prevent  their  recovery  in 
this  case  if  you  shall  find  that  Mr.  Corson  was 
liable."] 

Verdict  for  plaintiffs  for  $1551,  and  judgment 
thereon.  The  defendant  then  moved  in  arrest 
of  judgment,  which  motion  was  refused.  Where- 
upon the  defendant  took  this  appeal,  assigning 
for  error  the  portions  of  the  charge  given  above 
in  brackets,  and  the  refusal  of  the  motion  in 
arrest  of  judgment. 

B.  E.  (Viain,  for  appellant. 
The  defendant  was  the  agent  of  Mr.  Jeans. 
He  was  not  the  agent  of  the  plaintiffs,  and  no  aver- 
ment that  he  was  anywhere  appears  in  the  plain- 
tiffs' statement.  The  Court  therefore  erred  in 
commenting  on  this  point  as  it  did. 

The  documents,  commented  on  by  the  Court 
at  the  end  of  the  charge,  were  admitted  in  evi- 
dence, and  were  before  the  jury  as  a  corrobora- 
tion of  the  testimony  of  the  defendant  that  he 
had  paid  the  money  to  Cowden  at  the  instance 
and  request  of  the  plaintiffs,  and  as  a  ratification 
of  bis  act  in  so  doing.  For  the  Court  to  say, 
"  The  Court  thinks  they  have  no  bearing  on  this 
case,"  was  to  prevent  this  evidence  from  having 
its  proper  effect  before  the  jury. 

Story  on  Agency,  239,  250,  255  a. 

Wright  v.  Barbank,  64  Pa.  251. 

Farmers'  Trust  Co.  v.  Walworth,  1  N.  Y.  434. 

Drakely  v.  Gregg,  8  Wallace,  267. 

Hawley  r.  Keeler,  63  N.  Y.  120. 

Ke«ler  v.  Salisbury,  33  N.  Y.  663. 


Sanger  v.  Wood,  3  John.  Ch.  418. 

Ewell  on  Agency,  80. 
The  Court  should  have  arrested  the  judgment 
in  this  case.  The  statement  filed  alleges  no  con- 
sideration on  the  part  of  the  defendant.  Not 
even  an  action  of  assumpsit,  much  less  case,  is 
sustainable,  unless  a  consideration  to  do  the  act 
be  averred  and  proved. 

1  Chitty  on  Pleading,  p.  136. 

Frit*  v.  Hathaway,  26  Wkrkxt  Notes,  273. 
To  raise  a  tort  something  more  is  required 
than  the  simple  receipt  of  money  and  the  neglect 
to  pay  on  account.  If  there  be  nothing  more 
than  this,  it  is  no  more  than  a  breach  of  contract, 
and  the  action  is  assumpsit. 

Reeside  i>.  R«*eside,  49  Pa.  332. 

ZmII  v.  Arnold,  2  P.  &  W.  295. 

MvCahan  v.  Hirst,  7  Watts,  179. 

Cook  e.  Haggerty,  2  Grant,  257. 

McCail  v.  Forsyth,  4  W.  k  S.  180. 

N.  N.  Larzelere  (M.  M.  Gibson  with  him), 
for  appellees. 

Under  the  present  law  as  to  pleading,  the 
plaintiff  is  not  obliged  to  disclose  his  case  in  a 
statement  with  the  same  nicety  and  precision  of 
averment  as  was  required  in  a  declaration,  the 
object  being  merely  to  inform  the  defendant  with 
reasonable  accuracy  of  the  nature  and  extent  of 
the  plaintiff's  claim. 

Act  of  March  21,  1806. 

Act  of  May  25,  1887  (P.  L.  271). 

Murdook  v.  Martin,  25  Wbbklt  Notss,  288. 

The  law  implies  a  promise  from  brokers, 
bankers,  agents,  and  attorneys,  that  they  will 
severally,  in  their  respective  callings,  exercise 
competent  skill  and  proper  care  in  the  service 
they  undertake  to  perform. 

Wingate  r.  Mech.  Bank,  10  Pa.  108. 

Wilson  p.  Wilson,  26  Id.  394. 

McFarland  v.  McCleea,  17  Weekly  Notes,  547. 

April  6,  1891.  Mitchell,  J.  The  motion 
in  arrest  of  judgment  seems  to  have  been  founded 
mainly  on  the  claim  that  while  the  action  was  in 
trespass,  the  statement  set  forth  merely  a  breach 
of  contract,  and  did  not  aver  that  defendant  was 
the  plaintiffs'  agent.  But  this  view  cannot  be 
sustained.  The  statement  docs  not  use  the  word 
agent,  but  does  aver  an  agency  when  it  sets  forth 
the  employment  of  defendant  by  the  plaintiffs. 
It  then  proceeds  to  state  the  facts  that  defendant 
had  in  his  hands  sufficient  funds  for  the  agreed 
purpose,  and  his  negligent  failure  to  pay  them 
over.  Then  follows  the  averment  of  the  conse- 
quent damage  to  plaintiffs  by  having  to  pay  the 
Shoemaker  mortgage  over  again.  The  statement 
contains  all  the  essential  elements  of  a  declara- 
tion for  negligence,  and  leaves  the  defendant  in 
no  doubt  as  to  just  what  is  claimed  of  him,  and 
why.  It  is  in  fact  a  rather  favorable  specimen 
of  pleading  under  an  Act  which  enjoins  disre- 
gard of  form  and  invites  looseness. 


Digitized  by  Google 


124 


WEEKLY  NOTES  OF  CASES. 


Apart  from  this  there  is  nothing  in  the  case 
but  a  question  of  fact.  It  was  the  unfortunate 
case  of  defendant's  con6dence  in  a  man  of  good 
reputation,  assuming  to  be  the  agent  of  another, 
and  payment  to  him  when  in  fact  he  had  no  au- 
thority to  receive  the  money.  There  were  two 
grounds  of  defence,  the  absence  of  any  employ, 
ment  or  duty  on  the  part  of  the  defendant  to  the 
plaintiffs,  and  express  direction  by  them  to  pay 
the  money  to  Cowden.  On  both  these  questions 
there  was  conflicting  evidence,  and  the  learned 
Judge  left  them  to  the  jury,  with  clear  and  em- 
phatic instruction  that  if  they  found  either  one 
in  favor  of  defendant,  he  was  not  liable.  The 
Judge  then  discussed  the  case  on  the  alternative 
view  that  the  jury  might  find  the  agency  and  not 
find  any  express  direction  to  pay  to  Cowden,  and 
explained  the  negligence  which  would  make  the 
defendant  liable,  either  as  a  paid  or  a  voluntary 
agent,  under  the  circumstances,  including  in  the 
latter  the  general  reputation  of  Cowden,  in  the 
community  at  that  time,  as  a  man  of  honesty  and 
business  credit.  Of  the  instructions  on  the  sub- 
ject of  negligence  the  defendant  at  least  has  no 
jusj  ground  of  complaint. 

Nor  was  there  any  error  in  the  treatment  of 
the  documents  referred  to  in  the  eighth  assign- 
ment. The  affidavit  to  open  the  Shoemaker 
judgment  was  based  on  the  information  and  aver- 
ment that  Cowden  had  paid  the  money  over  to 
Shoemaker.  If  that  was  true,  it  was  a  good  de- 
fence, whether  Cowden  had  been  authorized  to 
receive  the  money  or  not.  As  the  learned  Judge 
said  in  his  charge,  the  affidavit  does  not  state 
whether  the  plaintiffs  paid  to  Cowden  in  person 
or  through  defendant  as  their  agent,  and  cer- 
tainly contains  no  admission  of  either  authoriza- 
tion or  ratification  of  defendant's  action  as  be- 
tween him  and  them.  So,  with  the  bill  in  equity 
against  Cowden's  representatives.  It  was  filed 
after  this  suit  was  commenced,  and  with  the  ex- 
press reservation  that  it  was  to  be  without  pre- 
judice to  rights  against  other  parties,  meaning 
the  defendant,  for  mispayments  to  Cowden.  In 
fact  both  the  effort  to  open  the  Shoemaker  judg- 
ment and  the  bill  against  the  Cowdens  were 
efforts  in  relief  of  the  loss  and,  therefore,  of  de- 
fendant's responsibility,  and  as  the  evidence  in 
regard  to  them  was  undisputed,  the  Judge  was 
right  in  instructing  the  jury  definitely  as  to  their 


July  '90,  20. 


March  9,  1891 


Bach  v.  Burke. 


Actions  at  law — Agreements  of  parties  concern 
ing — Agreements  to  discontinue — Authority  of 
the  Court  over — How  exercised. 

An  agreement  between  the  parties  to  an  action  at 
law,  upon  a  good  consideration,  to  discontinue  the 
suit,  known  to  and  acquiesced  in  by  the  counsel,  la 
within  the  summary  jurisdiction  of  the  Court  to 
enforce  by  rule. 

Wilkins  i>.  Burr,  6  Binney,  389,  confirmed. 

It  is,  however,  within  the  discretion  of  the  Court 
whether  they  will  do  so  or  not.  A  refusal  to  enforce 
the  agreement  is  not  reviewable  by  the  Supreme 
Court,  for  there  is  no  judgment  to  which  a  common- 
law  writ  of  error  would  lie,  and  the  case  is  not  within 
any  of  the  special  appeals  allowed  by  statute. 


weight  in  the  cause. 

It  is  no  doubt,  as  the  learned  Court  below 
said,  a  hard  case  for  either  party  to  have  to  bear 
the  loss,  but  the  jury  have  put  it  upon  the  defen- 
dant, and  there  was  no  error  in  the  way  the  ques- 
tion was  submitted  to  them. 

Judgment  affirmed.  8.  H.  T. 


Appeal  of  John  A.  Burke,  defendant,  from 
the  order  of  the  Common  Pleas  of  Northampton 
County,  discharging  a  rule  upon  Amandus  Bach, 
the  plaintiff,  in  an  action  of  foreign  attachment 
in  case,  to  show  cause  why  the  said  action  should 
not  be  discontinued,  in  accordance  with  an  agree- 
ment  of  the  parties. 

The  facts  of  the  case,  as  set  forth  in  the  peti- 
tion filed  by  John  A.  Burke,  the  defendant,  at  the 
time  the  rule  to  show  cause  was  obtained,  were 
as  follows :  The  petition  avers,  in  the  first  per- 
son, that  "on  or  about  the  23d  day  of  October, 
1886,  A.  Bach,  plaintiff  in  this  suit  against  me, 
came  to  me  and  solicited  me  to  make  an  agree- 
ment to  assist  him  in  his  defence  in  a  certain  suit 
of  John  Brown  to  foreclose  a  mortgage  against 
him,  said  A.  Bach,  Dr.  John   Buzzard,  and 
Joseph  Bach,  assignees  for  the  benefit  of  cred- 
itors of  said  A.  Bach,  at  No.  2,  April  Term, 
1886,  as  he  knew  that  I  was  in  possession  of 
facts  and  documents  which  would  make  successful 
this  defence  in  the  mortgage  suit  of  Brown.  He 
first  said  he  would  cancel  his  suit  against  me  in 
the  event  of  his  success  in  defending  against 
Brown,  but  I  utterly  refused  to  give  the  prepara- 
tion and  aid  he  desired  unless  he  would  discon- 
tinue his  suit  against  me  and  discharge  me  for- 
ever from  all  further  liability  in  the  same,  which 
he  finally  agreed  fully  to  do,  and  said  he  would 
instruct  his  counsel,  Judge  Kirkpatriek,  to  dis- 
continue the  suit,  and  that  he  would  see  that  his 
father,  the  assignee,  concurred  in  and  authorized 
it.    Thereupon  in  due  time  I  proceeded  to  pre- 
pare a  statement  of  facts,  and  gather  together 
and  compile  documentary  evidence  with  refer- 
ence to  the  transactions  of  the  New  Bangor  Slate 
Company,  to  show  that  a  sale  of  all  its  property 
had  been  caused  by  said  Brown  on  an  illegal 
judgment,  which  sale  had  made  valueless  the 
capital  stock  of  said  company,  a  quantity  of 
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which  was  held  by  said  Bach,  and  a  much  larger 
quantity  by  me  ;  and  at  the  request  of  said  Bach 
came  to  Easton  three  or  four  different  times  in 
the  year  1887  for  the  purpose  of  joint  consulta- 
tions with  my  counsel  and  the  counsel  of  Bach, 
all  of  whom  were  also  counsel  for  the  defendants 
in  the  suit  of  Brown  r.  Bach,  prepared  with  my 
books,  documents, •statement  of  facts  for  such  con. 
saltations,  and  prepared  to  testify  in  Court  in 
said  suit  of  Brown  v.  Bach.    At  one  of  these 
times  one  of  my  counsel,  Mr.  Chase,  in  open 
Court,  introduced  me  to  Judge  Kirkpatrick,  and 
in  reply  to  Mr.  Chase's  statement  that  I  had 
come  to  testify  in  suit  of  Brown  v.  Bach  (which 
suit  had  been  continued  by  plaintiff)  in  pursu- 
ance of  the  agreement  with  Bach,  to  discontinue 
his  suit  against  me  (which  was  also  on  list  for 
trial)  Judge  Kirkpatrick  said  he  fully  understood 
the  nature  of  the  agreement,  that  it  was  all  right, 
but  the  discontinuance  of  Bach's  suit  against  me 
had  better  not  be  entered  on  the  record  before 
the  suit  of  Brown  r.  Bach  was  disposed  of,  as  it 
might  affect  the  latter  suit,  but  that  the  matter 
could  rest  just  as  safely  in  the  hands  of  the  coun- 
sel for  both  parties.    That  as  at  another  time  my 
counsel,  Mr.  Mackey,  gave  me  a  like  version  of 
the  matter,  I  rested  the  same  with  my  counsel, 
supposing  it  was  all  right,  and  that  Bach's  suit 
against  me  was  in  fact  discontinued,  until  in  Sep- 
tember, 1888, 1  learned  that  it  was  being  pressed 
for  trial.    1  have  always  held  myself  ready  to  go 
to  Easton  whenever  desired  to  testify  and  assist 
in  gathering  up  evidence  in  the  suit  of  Brown  v. 
Bach,  and  was  greatly  surprised  to  learn  that 
such  suit  bad  been  compromised  without  advis- 
ing with  or  notifying  me,  and  as  I  have  been  sub- 
jected to  great  expense  in  preparing  the  testi- 
mony and  attending  Court,  as  well  as  damaged 
by  the  non-prosecution  of  the  suit  of  Brown  v. 
Bach,  I  pray  the  Honorable  Court  to  order  a  dis- 
continuance of  the  suit  of  Bach  against  me,  in 
accordance  with  the  agreement  between  us,  and 
the  express  understanding  of  the  counsel  for  both 
parties." 

Appended  to  the  foregoing  petition  was  the 
following  communication : — 

To  the  Honorable  the  Judge  of  the  Court  of  Common  Pitas 
of  Northampton  County: 

Upon  the  foregoing  affidavit,  as  well  as  oar  per- 
sonal knowledge  of  the  facts  therein  stated,  so  far  as 
they  refer  to  us  and  Jndge  Kirkpatrick,  attorney  for 
plaintiff,  we  pray  the  Court  in  behalf  of  the  defendant, 
for  a  role  on  plaintiff  to  show  cause  why  discontinu- 
ance of  thia  cause  Bhould  not  be  entered. 

Chask  &  Mackkt, 

Doc.  8,  1888.  Attorneys  for  Defendant. 

The  Court,  Scfiutler,  P.  J.,  discharged  the 
rule  without  filing  an  opinion ;  whereupon  the 
defendant  took  this  appeal,  assigning  for  error 
this  action  of  the  Court. 


S.  B.  Chase  {George  W.  Mackey  with  him), 
i  for  appellant,  cited — 
1         Weeks  on  Attorneys,  §  78. 

Wilkius  v.  Burr,  6  Binney,  389. 
There  was  no  oral  or  printed  argument  for 
j  appellee. 

April  20, 1891.  Mitchell,  J.  On  the  facts 
presented  in  the  petition,  there  was  an  agreement 
,  between  the  parties,  upon  a  good  consideration, 
to  discontinue  this  suit,  and  the  agreement  was 
known  to,  and  so  far  acquiesced  in  by  the  coun- 
sel, as  to  bring  it  within  the  summary  jurisdic- 
tion of  the  Court  to  enforce  by  rule.  This  is 
entirely  clear  upon  the  authority  of  Wilkins  t>. 
Burr  (6  Binn.  389),  an  almost  exactly  analogous 
,  case,  which  Chief  Justice  Tilghman  held  to  fall 
"  within  the  reason  of  that  principle  by  which 
Courts  compel  the  specific  execution  of  agree- 
ments concerning  suits  depending  before  them." 

But  that  case,  though  commenced  by  capias  in 
the  Common  Pleas,  was  immediately  transferred, 
as  I  have  ascertained  by  examination  of  the  origi- 
nal record,  to  this  Court  by  habeas  corpus,  and 
all  the  proceedings  subsequent  to  the  writ  were 
■  here  as  in  a  Court  of  original  jurisdiction.  The 
decision  is  authority  therefore  for  the  Court 
below  to  make  absolute  the  rule  to  discontinue, 
but  its  refusal  to  do  so  is  not  a  matter  that  we 
can  review.  There  is  no  judgment  to  which  a 
common  law  writ  of  error  would  lie,  and  the 
case  is  not  within  any  of  the  special  appeals 
allowed  by  statute. 

We  are  not  informed  of  the  grounds  on  which 
the  Court  below  discharged  the  rule.  If  it  was 
from  doubt  of  its  authority,  as  the  case  is  very 
much  out  of  the  usual  course  of  proceeding,  the 
decision  in  Wilkins  v.  Burr  solves  that  doubt  in 
favor  of  the  jurisdiction.  If  for  other  reasons, 
we  may  say  that  on  the  facts,  as  they  seem  to  be 
conceded,  the  petitioner  appears  to  us  to  be  enti- 
tled to  the  relief  asked,  but  the  consideration  of 
the  case  on  the  merits  is  for  the  Court  below, 
not  for  us.  If  that  Court  does  not  think  the 
facts  sufficiently  established  to  be  safe  ground  of 
summary  decision  on  a  rule,  we  perceive  no  rea- 
son why  it  may  not  permit  them  to  be  pleaded  in 
abatement  or  given  in  evidence  as  an  equitable 
release  under  the  hotchpot  pleading  of  the  Pro- 
cedure Act.  But  at  present  there  is  nothing 
before  us  for  review. 

Writ  quashed.  8.  H.  T. 


Digitized  by  Google 


126 


WEEKLY  NOTES  OF  CASES. 


Jnly  '90,  148.  January  22,  1891. 

Perry  v.  Jensen. 

Contract — Evidence. 

Where  a  party  covenants  to  furnish  another  with 
"  sufficient  samples"  for  the  purpose  of  introducing  a 
new  article,  "  as  the  same  may  be  called  for,"  if  the 
parties  cannot  agree  as  to  what  is  a  reasonable  quan- 
tity, that  question  must  be  left  to  the  jury  to  deter- 
mine from  the  evidence. 

Where  a  witness  ha8  been  called  for  the  purpose  of 
testifying  as  to  the  reasonableness  of  the  quantity  of 
samples  furnished,  the  fact  that  his  experienoe  haa 
not  been  in  distributing  precisely  the  same  style  of 
article  or  that  he  has  not  distributed  throughout  the 
entire  Uuited  States,  as  this  contract  called  for,  would 
not  affect  his  competency  as  a  witness. 

Where  plaintiff  in  a  suit  for  damages  for  breach  of 
covenant  has  contracted  "to  use  his  best  endeavors 
to  introduce  and  sell"  a  oertain  article,  and  has  em- 
ployed an  outside  agency  to  make  distribution  of 
samples,  it  is  competent  for  defendant  to  show  by 
a  witness  in  same  Hue  of  business,  who  swears  to  a 
knowledge  of  the  methods  of  said  agency,  that  such 
method  is  not  the  "  best  reasonable  endeavor  to  intro- 
duce the  article  in  question." 

The  Court  will  sustain  an  assignment  of  error  to  an 
incorrect  statement  of  evidence  in  the  charge,  when 
it  appears  that  such  statement  might  be  material  with 
the  jury. 

Appeal  ot  Anna  M.  Jensen,  administratrix  of 
Carl  L.  Jensen,  deceased,  defendant,  from  the 
judgment  of  the  Common  Pleas  No.  3,  of  Phila- 
delphia County,  in  an  action  of  covenant  by  John 
C.  Perry. 

On  the  trial,  the  following  facts  appeared: 
On  November  20,  1885,  Carl  L.  Jensen  entered 
into  a  contract  under  seal  with  Perry,  wherein, 
after  setting  forth  that  he  was  sole  proprietor  of 
"  Crystal  Pepsin,"  and  was  desirous  of  intro- 
ducing said  article,  it  was  provided  as  follows : — 

1.  Said  Jensen  hereby  appoints  said  Perry  his  sole 
and  exclusive  agent  for  the  sale  of  said  article,  on  the 
continuing  condition  that  he,  said  Perry,  shall  use  his 
best  reasonable  endeavors  to  introduce  and  sell  the 
same  throughout  the  United  States,  and  shall  devote 
his  entire  time  and  attentiou  to  that  purpose. 

2.  Said  Jensen  agrees  to  pay  said  Perry  in  considera- 
tion of  his  services,  and  of  the  payment  of  said  Perry 
of  the  costs  and  introducing  and  selling  said  article, 
a  commission  of  one-third  of  the  gross  receipts,  by 
said  Jensen  from  sales  in  North  America  only  of  Baid 
Crystal  Pepsin  Tablets,  from  any  and  all  source*  what- 
soever, less  five  per  centum  of  Buoh  gross  receipts. 

3.  It  is  understood  and  agreed  that  if  the  sales  of 
said  Crystal  Pepsin  Tablets  during  the  first  year,  and 
after  the  date  hereof,  shall  not  amount  to  more  than 
five  hundred  gross  of  bottles  or  packages  of  said  tab- 
lets (each  containing  about  seventy-five  two-and-a- 
half  grain  tablets),  and  if  such  sales  shall  not  amount 
to  more  than  one  thousand  gross  of  like  bottles  or 
packages  during  any  year  after  the  said  first  year,  the 
Baid  Jensen  may,  at  his  option,  terminate  this  con- 
tract. 


4.  Said  Jensen  agrees  to  supply  said  Perry  with 
sufficient  samples  of  his  said  article,  and  printed  matter 
in  the  uature  of  advertisements  relating  thereto,  as 
the  same  may  be  called  for  by  him,  said  Perry,  but 
said  Jensen  is  to  be  at  no  other  expense  or  cost. 

5.  Said  Perry  shall  be  entitled  to  receive  the  amount 
of  his  oommission  from  time  to  time,  as  the  same  shall 
be  earned. 

6.  This  contract  shall  continue  for  a  period  of  forty- 
nine  years  from  and  after  the  date  hereof. 

The  contract  began  February  1,  1886.  Perry 
was  furnished  during  February,  March,  April,  and 
May  with  431,621  samples  for  distribution.  Of 
these,  113,040  came  to  Philadelphia,  131,042  to 
New  York,  62,598  to  Brooklyn,  25,000  to  Balti- 
more, 36,000  to  St.  Louis,  and  48,666  to  Chicago. 
Each  sample  averaged  nine  tablets,  and  the 
amount  furnished,  if  sold  at  regular  price,  would 
have  realized  $31,794.  On  July  26,  1886,  Perry 
wrote  Jensen  asking  for  100,000  sample  vials  of 
pepsin  tablets,  with  printed  matter  relating  thereto. 
Jensen  declined  to  do  this,  and  Perry  thereupon, 
on  August  3, 1886,  wrote  him  again  as  follows  : — 

It  is  necessary  for  us  to  sell  over  300  gross  in  the 
next  six  months,  and  to  do  it  will  require  very  hard, 
energetic  pushing  of  the  goods  directly  among  the 
people.  Extensive  sampling  is  the  only  method  by 
which  I  can  get  such  immediate  results  as  to  insure 
our  selling  the  required  quantity.  The  benefit  to 
yourself  from  the  large  volume  of  business  which 
would  ensue  from  a  well-directed  sampling  should  be 
sufficiently  apparent  to  you,  without  any  urging  on 
my  part.  I  want  100,000  samples  immediately,  and 
will  want  several  hundred  thousand  more  by  October 
15.  The  distribution  will  be  immediate.  Please  send 
at  once  to  office. 

Jensen  still  refused  to  comply  with  the  re- 
quest ;  Perry  thereupon  treated  Jensen's  conduct 
as  a  violation  of  the  agreement,  and  ceased  the 
work  of  introducing  the  tablets.  On  November, 
23, 1886,  Jensen  contracted  with  other  parties  to 
sell  the  article,  whereupon  Perry  brought  suit  to 
recover  damages  for  breach  of  covenant. 

On  the  first  trial  Jensen  offered  to  prove  that 
the  quantity  of  samples  furnished  prior  to  August 
3  was  more  than  sufficient  for  a  year.  This  offer 
was  rejected,  and  the  judgment  for  plaintiff  which 
resulted  from  that  trial  was  reversed  on  that  ac- 
count. (See  Jensen  v.  Perry,  24  Wkbkly 
Notes,  90.)  Jensen  died  in  June,  1888,  and 
his  administratrix  was  substituted  as  defendant. 

On  the  second  trial,  Goodman,  a  witness  for 
defendant,  who  first  testified  that  lie  had  been  in 
the  advertising  business  for  twelve  years;  that 
he  had  distributed  a  great  amount  of  printed 
matter,  and  that  he  was  acquainted  with  the 
method  of  distribution  employed  by  the  Ameri- 
can District  Telegraph  Company,  was  asked  the 
following  question  :  Do  you  regard  the  distribu- 
tion of  an  article  like  Dr.  Jensen's  Pepsin  Tab- 
lets through  the  medium  of  the  American  Dis- 
trict Telegraph  Company,  or  any  other  mode 
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over  which  this  individual  has  no  control,  as  the 
best  reasonable  endeavor  of  the  individual  to  get 
that  article  to  the  public  ?  Objected  to.  Objec- 
tion sustained.  Exception.  (First  assignment 
of  error.) 

Defendant  further  offered  to  prove  by  the  same 
witness  that  at  the  time  when  this  distribution 
in  the  city  of  Philadelphia  was  alleged  to  have 
been  made  he  made  an  investigation,  but  could 
find  none,  and  that  he  went  to  Dr.  Jensen  and 
complained  to  him  that  the  work  was  not  being 
done.  Objected  to.  Objection  sustained.  Ex- 
ception.   (Second  assignment  of  error.) 

Lovey,  another  witness  for  defendant,  testified 
that  he  had  been  in  the  advertising  business 
since  1865  ;  that  he  had  experience  in  distrib- 
uting pamphlets  and  medical  articles,  and  that 
he  had  distributed  articles  and  pamphlets  in  Chi- 
cago, Baltimore,  and  Ohio.  He  was  then  asked 
the  following  question:  Is  or  is  not  431,000 
samples  of  medicine  like  this  for  the  cure  of 
dyspepsia  a  reasonable  or  unreasonable  number 
for  distribution  in  any  one  year  ?  Objected  to. 
Objection  sustained.  Exception.  (Third  as- 
signment of  error.) 

Herbert  L.  Ford  was  also  called  for  defendant 
and  testified  that  he  bad  been  a  general  manager 
of  the  New  York  and  Chicago  Chemical  Com- 
pany ;  that  this  company  did  a  large  amount  of 
sampling  in  the  trade;  that  in  the  food  business 
they  worked  from  house  to  house,  but  the  pepsin 
samples  were  sent  to  druggists ;  that  he  person- 
ally distributed  samples  throughout  the  United 
States,  but  had  done  so  in  localities.  The  Court 
declined  to  permit  said  witness  to  testify  as  an  ex- 
pert.  Exception.   (Fourth  assignment  of  error.) 

John  Sunde,  a  witness  on  behalf  of  defendant, 
was  asked  the  following  question  :  State  whether 
he  (John  Brill,  who  bad  been  in  Jensen's  em- 
ploy) is  a  competent  and  reliable  pepsin  maker. 
Objected  to.  Objection  sustained.  Exception. 
(Fifth  assignment  of  error.) 

The  defendant  requested  the  Court  to  charge, 
inter  alia,  as  follows  : — 

(4)  If  the  jury  should  find  from  the  testimony 
that  the  plaintiff,  when  he  made  this  contract, 
was  ignorant  or  unskilled  in  the  business  about 
to  be  entered  into,  and  thereafter  refused  to  take 
advice  from  others  having  a  knowledge  of  the 
business  and  things  necessary  to  be  done,  it  was 
a  breach  of  contract  on  his  part,  as  it  was  his 
doty  to  his  principal  to  use  every  accepted  method 
of  introducing  the  article.  Upon  such  finding 
your  verdict  should  be  for  the  defendant.  Answer. 
Upon  that  I  instruct  you,  gentlemen  of  the  jury, 
he  was  to  use  his  best  endeavors.  As  I  have 
already  said,  he  did  not  agree  in  this  contract 
that  he  possessed  the  highest,  the  best  skill,  or 
any  superior  degree  of  skill  in  connection  with 
business.    Dr.  Jensen  sought  bis  own  agent. 


He  selected  Perry,  and  Perry  was  to  give  all  his 
time  and  attention  and  bis  best  endeavors  to  the 
business ;  and  you  will  say  whether  or  not  what 
he  did  do  or  did  not  do  constituted  a  compliance 
with  this  contract.  So  far  as  this  point  is  con- 
cerned, the  reasonableness  of  the  means  employed 
by  Perry,  of  employment,  is  a  question  of  fact, 
and  therefore  I  decline  the  proposition.  (Tenth 
assignment  of  error.) 

(5)  If  the  jury  should  find  from  the  testimony 
that  the  plaintiff  stated  to  Dr.  Jensen  that  h« 
had  a  friend  worth  about  a  million  dollars,  who 
would  go  in  with  him,  and  that  that  fact  induced 
the  contract,  and  that  thereafter  no  such  person 
did  enter  into  the  business  with  him,  and  the 
plaintiff  himself  had  not  sufficient  money  to  carry 
out  his  part  of  the  contract,  and  by  reason  there- 
of the  enterprise  failed,  then  he  cannot  recover. 
Answer.  I  decline  to  charge  you  as  requested  in 
that  proposition,  as  there  is  no  evidence  in  the 
case  upon  which  you  can  come  to  any  such  a  con- 
clusion.   (Eleventh  assignment  of  error.) 

(6)  The  burden  of  proof  rests  on  the  plain- 
tiff to  show  that  Dr.  Jensen  failed  to  furnish  suf- 
ficient samples,  etc. ;  that  by  reason  of  such  fail- 
ure the  plaintiff  was  prevented  from  effecting  sales 
of  500  gross,  as  required  by  the  agreement. 
Wherefore,  if  the  jury  should  find  from  the  testi- 
mony that  failure  to  furnish  more  samples  as 
called  for  was  not  the  reason  that  the  plaintiff 
failed  to  sell  500  gross,  and  that  there  was  other 
reason  why  he  failed,  then  the  plaintiff  cannot 
recover,  and  the  verdict  should  be  for  the  defend- 
ant. Answer.  I  do  not  understand  that  proposi- 
tion. It  is  not  clear,  and  is  uncertain  as  to  some 
other  unexpressed  reason  for  failure,  and  there- 
fore I  decline  to  charge  you  upon  it  all.  (Twelfth 
assignment  of  error.) 

The  Court  charged  the  jury,  inter  alia,  as 
follows:  "Jensen's  part,  so  far  as  this  contract 
is  concerned,  was  to  divide  the  profit,  supply 
a  sufficient  number  of  tablets,  and  not  break 
the  contract  so  far  as  the  sole  agency  was  con- 
cerned. This  was  a  new  business  which  was 
to  be  introduced.  It  was  to  be  introduced 
throughout  the  United  States — all  over.  That 
was  the  contract  that  Perry  undertook.  He 
demanded  1,200,000  tablets  altogether  for  the 
year.  It  was  either  argued  to  you,  or  possibly 
alluded  to  in  the  testimony,  that  that  demand  was 
intended  to  force  a  breach  of  the  contract  by 
Jensen,  because  Perry  was  tired  of  it,  and  was 
an  after-thought,  when  three  months  had  de- 
veloped that  500  gross  could  not  be  sold.  You 
will  say  whether  that  is  true  or  not,  gentlemen  ; 
but  it  is  only  right  to  say  to  you  that  the  evidence 
in  this  case  is  undoubted;  that  the  first,  or 
among  the  very  first  contract,  that  Perry  made, 
in  connection  with  his  duties,  was  with  an 
envelope  company,  for  1,200,000  envelopes, 


Digitized  by  Google 


128 


WEEKLY  NOTES  OF  CASES. 


which  would  seem  to  indicate  that  at  the  incep- 
tion of  business  he  conceived  that  such  would  be 
the  number  needed.  .  .  . 

"  I  simply  say  all  this,  because  [what  you 
roust  determine  is  this,  whether  1,200,000  tablets 
for  distribution  as  samples  throughout  the  United 
States,  in  one  year,  was  unreasonable  and  op- 
pressive upon  Dr.  Jensen.]  If  it  was  unreason- 
able or  was  oppressive  that  is  an  end  of  the 
plaintiff's  case.  No  man  may  exact  an  unreason- 
able compliance  with  a  contract.  If,  on  the 
other  hand,  it  was  not  unreasonable  or  oppressive 
then  the  plaintiff  committed  no  breach  so  far  as 
that  was  concerned,  and  Dr.  Jensen  had  no  right 
to  refuse  the  tablets. 

[t(  Unquestionably,  the  distribution  of  the 
tablets  was  an  important  element  to  both  parties. 
Sales  would  result  from  publicity.  Publicity 
was  to  be  obtained  by  distribution.  It  was 
mutually  beneficial  that  the  tablets  should  be 
distributed,  and  so  far  as  the  expense  is  con- 
cerned, that  was  the  only  expense  which  Dr. 
Jensen  undertook.  Therefore,  you  will  say 
whether  such  a  distribution  was  unreasonable. 
If  it  was,  then  Jensen  could  refuse  to  comply, 
and  such  a  demand  would  be  a  breach  and  a 
wrong  upon  Perry's  part.] 

44 1  do  not  recollect  that  it  appears  in  evidence 
that  Dr.  Jensen  said  how  many  he  would  furnish. 
I  think  it  is  argued  to  you,  and  it  is  fairly  in- 
ferable from  the  testimony  that  the  amount 
already  given  by  Jensen  was  claimed  to  be  suf- 
ficient for  the  year— 400,000. 

[i4Upon  Perry's  part  it  is  contended  that  there 
was  an  absolute  agreement  outside  of  the  written 
one,  to  furnish  25,000  a  week  ;  and  his  contracts 
with  his  distributors,  the  American  District 
Telegraph  Company,  etc.,  were  made  upon  that 
basis.  Dr.  Jensen's  testimony,  which  was  read 
to  you,  is  to  this  effect :  that  he  said  to  Perry 
that  he  had  machinery  which  could  make  25,000 
a  week,  and  that  he  went  no  further.  There 
was  also  a  letter  read  to  you  in  which  that 
number  was  again  alluded  to  by  Dr.  Jensen.]  .  .  . 

["  There  was  not  a  shadow  of  evidence  any- 
where that  this  business  failed  because  Perry  had 
not  the  money  to  pay  the  expense  of  distributing. 
On  the  contrary,  he  distributed  everything  that 
was  sent  to  him,  so  far  as  this  case  goes.  The 
sums  of  money  which  he  has  not  paid  you  have 
heard  stated  in  the  evidence.  Dr.  Jensen  never 
complained  of  that.  He  was  sworn  once  and 
had  a  chance  to  tell  the  story.  He  never  com- 
plained that  Perry  was  unable  to  distribute  the 
samples.  As  a  matter  of  fact,  Perry  had  dis- 
tributed all  that  he  received."] 

Verdict  for  plaintiff  for  $8545.81  and  judg- 
ment thereon.  Defendant  appealed,  specifying 
for  error  the  rulings  on  the  evidence,  the  answers 


to  the  points,  and  portions  of  the  charge  quoted 
in  brackets  as  above. 

William  F.  Johnton%  for  appellant. 

William  S.  Stenger,  for  appellee. 

May  4,  1891.  Green,  J.  When  this  case 
was  here  before  (126  Pa.  495),  we  held  that  it 
was  error  to  reject  proof  that  the  quantity  of 
samples  furnished  by  Jensen,  prior  to  the  de- 
mand in  August,  1886,  was  more  than  reasonably 
sufficient  for  the  whole  year's  operations.  "We 
further  said  that  44  the  agent  may  demand  what 
is  fairly  and  reasonably  sufficient  for  the  pur- 
poses of  his  undertaking  and  no  more  

What  is  a  reasonable  quantity  of  samples  for  the 
purposes  of  the  contract  is,  if  the  parties  cannot 
!  agree  about  it,  a  question  of  fact  to  be  settled  by 
;  a  jury."  Of  course  such  a  question  would  have 
I  to  be  determined  by  testimony,  and  the  testi- 
j  mony  of  persons  acquainted  with  the  business  of 
distributing  samples  of  goods  of  this  class  would 
be  essential  to  the  proper  information  of  the 
jury.  In  point  of  fact  such  testimony  was  de- 
livered on  the  trial,  but  some  of  that  which  was 
offered  by  the  defendant  was  rejected,  and  of  this 
complaint  is  made  more  especially  in  the  third 
and  fourth  assignments  of  error.  To  the  witness 
Lovey  the  defendant  put  the  following  question  : 
Q.  Is  or  is  not  431,000  samples  of  medicine 
like  this  for  the  cure  of  dyspepsia  a  reasonable  or 
unreasonable  number  for  distribution  in  any  one 
year?  This  was  objected  to,  but  no  ground  of 
objection  stated,  and  objection  sustained,  but  for 
what  reason  is  not  stated.  If  the  witness  was 
incompetent  because  he  had  not  shown  sufficient 
experience  to  be  able  to  testify,  his  rejection  was 
pro|>er,  but  if  that  does  not  appear  the  question 
should  have  been  admitted.  Upon  turning  to  his 
preliminary  testimony  on  the  subject  of  his  com- 
petency, we  find  that  he  testified  he  had  been  in 
the  advertising  business  since  1865,  that  he  had 
experience  in  the  distribution  of  pamphlets  and 
medical  articles  for  general  consumption,  that  he 
had  distributed  pamphlets  for  Dr.  Palen,  Starkey 
&  Palen,  for  the  Real  Estate  Investment  Co., 
and  all  of  Mr.  Goodman's  publications,  that  his 
experience  as  a  distributor  had  extended  beyond 
Philadelphia,  and  that  he  had  distributed  samples 
and  pamphlets  in  Chicago,  Baltimore,  and  in 
Ohio.  We  cannot  say  of  such  a  witness  that  he 
was  entirely  incompetent  to  testify  in  answer  to 
the  question  propounded.  Possibly  his  ex- 
perience was  not  as  great,  or  his  judgment  as 
good  as  that  of  other  witnesses  having  a  larger 
experience,  but  that  would  be  a  matter  to  be  de- 
termined by  the  jury  after  his  testimony  was 
heard.  He  would  not  be  incompetent  because 
he  did  have  experience  in  the  matter  of  adver- 
tising medical  articles,  and  in  the  distribution  of 
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samples  and  pamphlets  relating  to  them.  We 
think  it  was  error,  therefore,  to  reject  the  ques- 
tion altogether. 

And  so,  also,  as  to  the  fourth  assignment. 
The  witness,  Herbert  L.  Ford,  testified  that  he 
had  had  experience  in  putting  out  articles  for 
general  and  special  consumption  by  sample, 
advertising,  and  otherwise.  He  said,  further, 
"About  January  1,  1886,  I  was  retained  as 
general  manager  of  the  New  York  and  Chicago 
Chemical  Company.  During  the  succeeding 
year  the  article  of  Infants'  Food  was  brought  to 
my  attention  and  a  co-partnership  formed  to 
place  it  on  the  market.  In  the  pepsin  business 
we  did  a  large  amount  of  sampling  in  the  trade 
among  the  druggists.  In  the  (bod  business  we 
made  distribution  of  sample  packages  from  house 
to  bouse,  worked  through  the  mail  and  by  other 
methods  We  sent  circulars  and  have  dis- 
tributed samples,  attended  public  exhibitions  and 
made  displays  of  preparations,  and  had  contests 
to  show  their  efficiency  We  have  dis- 
tributed, I  should  suppose,  at  least  a  half  million 
circulars  throughout  the  United  States  from  first 
to  last."  In  reply  to  questions  by  the  Court, 
the  witness  said  he  had  not  distributed  from 
house  to  house  all  over  the  United  States,  but  he 
had  distributed  throughout  the  United  States, 
not  by  universal  sampling  but  in  localities,  that 
be  was  interested  both  in  the  food  and  pepsin 
preparations,  and  that  the  pepsin  was  delivered 
to  the  druggists,  and  the  food  to  the  trade  and  in 
localities.  The  learned  Court  below  thought  the 
witness  had  not  sufficient  knowledge  to  testify  as 
an  expert,  in  reply  to  the  question  as  to  the  suf- 
ficiency of  431,000  samples  of  an  article  like 
Jensen's  Pepsin  Tablets,  as  a  reasonable  quantity 
for  distribution  in  any  one  year,  and  rejected 
him  as  a  witness.  We  think  the  witness  was 
competent,  and  that  the  objection  of  want  of  suf- 
ficient experience  or  knowledge  would  go  to  the 
effect  of  his  testimony  and  not  its  competency. 
We  sustain  the  third  and  fourth  assignments. 

The  plaintiff  has  proved  that  he  did  a  large 
part  of  his  distribution  through  the  American 
District  Telegraph  Company.  The  defendant 
disputed  the  efficiency  of  that  mode  of  distribu- 
tion, and  offered  to  sustain  his  contention  by  the 
testimony  of  a  witness,  Goodman,  who  had  tes- 
tified to  his  experience  as  an  advertiser  and  dis- 
tributor, and  to  his  acquaintance  with  the  methods 
pursued  by  the  company  in  question.  His  testi- 
mony was  rejected.  It  could  hardly  have  been 
for  lack  of  knowledge  and  experience,  and  as  the 
offer  was  to  prove  that  that  method  of  distribu- 
tion was  not  the  best  reasonable  endeavor  of  the 
plaintiff  to  make  distribution,  it  could  not  be  said 
that  the  offer  was  irrelevant.  By  the  terms  of 
the  contract,  Perry  was  to  use  his  "  best  reason- 
able endeavors  to  introduce  and  sell"  the  pepsin 


throughout  the  United  States,  and  to  devote  his 
entire  time  and  attention  to  that  purpose.  His 
methods  of  distribution,  therefore,  were  directly 
in  issue  and  were  liable  to  be  impeached  by  the 
defendant,  if  that  could  be  done.  We  think  the 
witness  had  sufficient  knowledge  and  experience 
from  which  to  testify  on  this  subject,  and  that  it 
was  error  to  reject  the  question  propounded  un- 
der the  first  assignment. 

We  think  the  offer  covered  by  the  second 
assignment  should  have  been  received,  as  its  ten- 
dency was  to  show  that  whatever  methods  of  dis- 
tribution were  adopted  by  the  plaintiff,  they  were 
not  efficient  so  far  as  the  city  of  Philadelphia 
was  concerned.  The  complaint  of  the  witness  to 
Dr.  Jensen,  however,  would  not  be  competent, 
and  that  part  of  the  offer  should  be  rejected. 

The  second  assignment  is  sustained,  except  as 
to  the  communication  of  Dr.  Jensen. 

The  fifth  assignment  is  not  sustained.  The 
question  of  Brill's  competency  and  reliability  as 
a  pepsin-maker  is  not  involved  in  this  contro- 
versy, and  it  is  therefore  irrelevant. 

The  sixth  assignment  is  not  sustained,  because 
the  learned  Court  below,  in  other  parts  of  the 
charge,  correctly  said  to  the  jury  that  if  the 
plaintiff's  demand  for  more  samples  was  unrea- 
sonable and  oppressive  upon  the  defendant,  he 
could  not  recover  merely  because  the  defendant 
refused  compliance  with  such  a  demand ;  and 
the  number  already  furnished,  400,000  and  up- 
wards, was  stated  in  the  charge.  Whatever  was 
demanded  beyond  that  was  left  to  the  jury,  as 
being  within  their  province  to  determine,  in  sup- 
port of  the  allegation  that  the  number  demanded 
was  unreasonable. 

There  was  some  evidence  in  the  case  as  to  the 
reasonableness  of  a  demand  for  1,200,000,  and 
the  Court  simply  said  in  this  part  of  the  charge 
that  the  jury  must  determine  whether  such  a 
number  would  be  unreasonable.  It  is  true  it 
does  not  appear  that  such  a  number  was  specfi- 
cally  demanded  by  the  plaintiff,  but  he  did  call 
for  several  hundred  thousand  more  than  the 
431,000  already  delivered,  in  his  letter  of  Au- 
gust 3,  1886. 

We  are  obliged  to  sustain  the  seventh  assign- 
ment, because  literally  the  contract  did  require 
that,  in  addition  to  the  samples,  Dr.  Jensen 
should  furnish  **  printed  matter  in  the  nature  of 
advertisements  relating  thereto,"  and  that  was 
an  additional  expense  to  which  he  was  subject. 

A  similar  reason  requires  us  to  sustain  the 
eighth  assignment.  The  learned  Court  was 
slightly  in  error  in  stating  Jensen's  testimony  to 
the  jury.  His  testimony  as  actually  delivered 
does  not  show  that  "  he  said  to  Perry  that  he 
had  machinery  which  could  make  25,000  a 
week,"  but  only  that  he  "  could  construct  ma- 
chinery to  make  25,000  samples  per  week." 
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As  this  discrepancy  might  be  material  with 
the  jury  in  considering  the  quantity  which  the 
defendant  was  reasonably  bound  to  furnish,  we 
cannot  say  it  was  harmless  to  the  defendant  for 
the  Court  to  state  Jensen's  testimony  on  the  sub- 
ject incorrectly  in  the  charge. 

The  ninth  assignment  is  not  sustained.  We 
are  not  referred  by  the  appellant  to  any  testimony 
tending  to  show  that  the  statement  of  the  Court 
in  this  part  of  the  charge  was  incorrect,  and  we 
have  not  discovered  any. 

We  see  no  error  in  the  answer  of  the  Court  to 
the  defendant's  fourth  point,  and  therefore  dis- 
miss the  tenth  assignment.  It  would  not  follow 
that  the  verdict  should  be  for  the  defendant,  if 
the  plaintiff  was  ignorant  or  unskilled  in  the 
business,  and  refused  to  take  advice  from  others 
having  a  knowledge  of  the  business.  The  prac- 
tical question  for  the  jury  was  whether  Perry 
performed  his  part  of  the  contract,  and  whether 
he  did  or  not  was  to  be  determined  by  the 
jury,  and  so  the  Court  charged  in  answer  to 
this  point. 

The  same  consideration  is  applicable  to  the 
defendant's  fifth  point.  It  was  not  a  question 
whether  the  plaintiff  told  the  defendant  that  he 
had  a  friend  worth  a  million  who  would  go  in 
with  him,  and  that  no  such  person  did  go  in  with 
bim,  but  whether  or  not  he  performed  his  part 
of  the  contract.  The  considerations  which  per- 
tain to  that  subject  were  fully  and  correctly  ex- 
pressed in  the  answers  of  the  Court  to  the  ninth 
and  tenth  points  of  the  defendant  and  in  the  gen- 
eral charge.  The  eleventh  assignment  is  not 
sustained. 

There  was  no  error  in  the  answer  of  the  Court 
to  the  defendant's  sixth  point,  and  the  twelfth 
assignment  is  not  sustained. 

Judgment  reversed,  and  new  venire  awarded. 

W.  M.  8.,  JR. 


July  '90,  220.  March  16,  1891. 

Mancval  v.  Township  of  Jackson. 

Township  orders — Supervisors — Power  of  to 
bind  the  township — Confession  of  judgment  by 
the  supervisors —  When  proper. 

A  judgment  which  is  regular  on  its  face  cannot  be 
stricken  off  except  for  fraud. 

The  supervisors  of  a  township  have  no  general  power 
to  borrow  money  ;  but  they  have  an  implied  power  to 
do  so,  when  its  exercise  is  necessary  to  enable  them  to 
perform  their  duties. 

When  the  supervisors  have  issued  a  township  order 
for  money  properly  borrowed,  and  suit  is  brought 
thereon,  the  supervisors  are  justified,  knowing  the 
claim  to  be  just,  in  confessing  judgment  in  favor  of  the 
plaintiff,  so  as  to  save  the  township  from  costs  in  a 
case  in  which  they  have  no  defence. 


That  a  suit  cannot  be  brought  upon  a  township 
order  is  a  technical  defence,  which  cannot  be  raised 
by  a  tax-payer,  upon  a  motion  to  strike  the  judgment 
off. 

Snnble,  that  such  a  defence  might  be  made  by  the 
township  itself. 

A  destructive  flood  having  destroyed  certain  town- 
ship roads  and  bridges,  the  supervisors  being  without 
money  to  make  repairs,  borrowed  $600  from  one  M., 
and  gave  him  a  township  order  therefor.  Suit  wu 
begun  by  M.  against  the  township  upon  this  order  ; 
and  the  writ  having  been  served  upon  the  supervisors, 
they  confessed  judgment  for  the  amount  of  the  claim. 
Subsequently  A.,  a  tax-payer  of  the  township,  pre- 
sented his  petition  to  the  Court  asking  to  have  the 
judgment  stricken  from  the  record,  allegiug  that  the 
supervisors  had  no  authority  to  give  said  order,  or  to 
borrow  the  money  which  it  was  alleged  to  represent. 
The  Court  below  having  discharged  the  rule  to  strike 
off  the  judgment,  on  appeal : 

Held,  that  the  duties  of  the  supervisors  which  re- 
quired them  to  promptly  plaoe  the  road  and  bridges 
in  safe  condition  for  travel,  implied  an  authority  to 
money  for  that  purpose. 

Held,  also,  that  the  defence  that  a  suit  cannot  be 
sustained  upon  a  township  order  is  a  technicality 
which  cannot  be  taken  advantage  of  by  any  one  except 
borrow  the  township. 

Appeal  of  the  Township  of  Jackson,  defend- 
ant, from  the  judgment  of  the  Common  Pleas  of 
Lycoming  County,  in  an  action  of  assumpsit 
brought  by  Charles  Maneval,  to  recover  the 
amount  of  an  order  on  the  treasurer  of  said  town- 
ship, payable  to  Charles  Maneval  or  bearer,  and 
signed  by  the  supervisors  of  the  township. 

The  action  was  commenced  on  May  6,  1890. 
Upon  the  same  day,  before  the  summons  reached 
the  sheriff's  bands,  the  supervisors  of  defendant 
township,  by  paper  filed,  appeared  for  the  town- 
ship and  confessed  judgment  against  it  in  favor  of 
plaintiff  for  $600,  the  amount  of  the  order,  which 
was  given  for  money  borrowed.  On  May  23, 
1890,  Henry  Anrts,  a  citizeu  and  tax-payer  of 
defendant  township,  having,  by  virtue  of  an 
order  of  Court,  made  under  the  provisions  of  the 
Act  of  March  23,  1877,  §  1  (P.  L.  20,  Pur. 
Dig.  365,  pi.  24),  been  permitted  to  come  in  and 
defend  in  behalf  of  the  township,  presented  a  pe- 
tition to  the  Court,  setting  forth  the  facts  and 
averring  that  the  supervisors  had  no  power  to 
bind  the  township  for  the  alleged  borrowed 
money ;  that  the  township  order  upon  which  the 
action  was  founded  was  of  no  binding  validity 
against  the  township,  and  that  the  supervisors 
had  no  power  to  confess  the  judgment  against  the 
township,  and  praying  that  said  judgment  be 
stricken  off. 

The  Court  then  granted  a  rule  upon  the  plain- 
tiff to  show  cause  why  the  judgment  should  not 
be  opened  and  the  petitioner  be  permitted  to  de- 
fend against  the  same. 

To  this  rule  the  plaintiff  filed  an  answer,  con- 
sisting of  the  affidavits  of  himself  and  the  two 


Digitized  by  Google 


WEEKLY  NOTES  OF  CASES. 


131 


supervisors,  to  the  effect  that  said  township  order 
wn*  given  for  money  borrowed  from  him  for  use 
of  the  township,  when  the  township  was  laboring 
under  great  necessity  for  it,  in  consequence  of 
great  floods  and  the  destruction  of  the  bridges 
and  highways,  and  that  the  whole  of  the  money 
for  which  the  order  was  given  had  been  applied 
to  the  repair  of  the  roads  and  bridges  of  the 
township. 

After  argument,  the  Court,  Metzger,  P.  J., 
discharged  the  rule;  whereupon  the  defendant 
took  this  appeal,  assigning  for  error  this  action 
of  the  Court, 

T.  M.  B.  Hicks,  for  appellant. 
The  plaintiff's  statement  avers  that  the  action 
is  founded  upon  a  township  order,  and  therefore 
fails  to  disclose  a  valid  claim  against  the  township. 
Port  Royal  v.  Graham,  84  Pa.  426. 
Bank  v.  Bush  School  District,  »81  Id.  307. 
Allison  v.  Juniata  County,  50  Id.  351. 
East  Union  Township  r.  Ryan,  86  Id.  459. 
Snyder  Township  v.  Bovaird,  22  Webrlt  Notks, 
563. 

The  statement  avers  no  demand  upon  the 
township  treasurer  for  the  payment  of  the  order, 
without  which  no  action  lies  against  the  township. 
East  Union  Township  v.  Ryan,  86  Pa.  463. 
Such  a  judgment  as  this,  like  that  against  a 
married  woman,  must  be  self-supporting. 

Bak*>r  v.  Singer  Mfg.  Co.,  22  Weeext  Notks,  366. 
Brown  v.  McKinney,  25  Id.  76. 
Real  Estate  Co.  v.  Roop,  Id.  380. 

The  supervisors  have  no  power  to  borrow 
money,  either  by  statute  or  by  implication. 
Act  of  April  20, 1874,  P.  L.  65. 
Union  Township  v.  Gibboney,  94  Pa.  537. 
Gibson  v.  Plumcreek,  22  Webelt  Notes,  512. 
1  Dillon's  Mun.  Corp.,  4  ed.,  §  125. 

J.  F.  Strieby  (  William  W.  Hart  with  him), 
for  appellee,  cited — 

Port  Royal  r.  Graham,  84  Pa.  429. 
Hopewell  v.  Putt,  2  Weekly  Notes,  46. 
Somerset  Township  v.  Parson,  105  Pa.  360. 
Gibson  v.  Plumcreek,  22  Wkkkly  Notes,  512. 
Union  Towuship  v.  Gibboney,  94  Pa.  537. 
Cooper  &  Grove  v.  Lampeter  Twp.,  8  Watts,  125. 
Freeman  on  Judgments,  §  545. 

April  13,  1891.  Paxson,  C.  J.  If  we  treat 
this  case  as  a  rule  in  the  Court  below  to  open  the 
judgment,  we  would  be  compelled  to  quash  the 
appeal.  It  was  confessed  in  an  adverse  pro- 
ceeding, and  the  opening  of  such  a  judgment  is 
in  the  discretion  of  the  Court  below.  It  is  only 
where  the  judgment  is  entered  upon  a  warrant  of 
attorney  or  judgment  note,  that  the  Act  of  As- 
sembly gives  the  right  to  an  appeal  from  a  refusal 
to  open  it.  The  case  was  argued  at  Bar,  how- 
ever, as  though  the  rule  was  to  strike  off  the 
judgment,  and  as  that  was  the  prayer  of  the  peti- 
tion upon  which  the  rule  was  granted,  we  will 
treat  it  as  such. 

The  Buit  was  brought  against  the  township 


of  Jackson,  appellant,  upon  a  warrant  or  order 
drawn  by  the  supervisors,  in  favor  of  the  plain- 
tiff, upon  the  treasurer  of  the  township,  for  the 
sum  of  six  hundred  dollars,  and  is  expressed 
upon  its  face  to  be  "on  account  of  borrowed 
money."  The  writ  having  been  served  upon 
the  supervisors,  they  appeared  and  confessed 
judgment  for  the  amount  of  the  claim.  Subse- 
quently one  Henry  Antis,  a  tax-payer  of  the 
township,  presented  his  petition  to  the  Court 
below,  asking  to  have  the  judgment  stricken 
from  the  record,  for  the  reason  that  the  super- 
visors had  no  authority  to  give  said  order,  or  to 
borrow  the  money  which  it  is  alleged  to  repre- 
sent. The  prayer  of  the  petition  is  that  "said 
judgment  be  stricken  off,  so  that  the  said  town- 
ship of  Jackson,  through  your  petitioner,  may 
come  in  to  defend  against  the  said  claim,"  etc. 

A  judgment  which  is  regular  upon  its  lace  can- 
not be  stricken  off  except  for  fraud.  It  was  con- 
tended for  the  petitioner  that  the  judgment  was 
void  upon  its  face  ;  that  a  supervisor  has  no  au- 
thority to  borrow  money,  and  that  a  suit  will  not 
lie  upon  an  order  of  this  description.  It  may  be 
conceded,  that  if  it  appears  upon  the  face  of  the 
record  that  the  judgment  was  unlawfully  entered, 
it  may  be  stricken  off. 

If  the  plaintiff  were  seeking  to  recover  upon 
the  order,  and  the  township  were  resisting  it,  we 
would  have  an  entirely  different  question  before 
us.  The  township  is  not  resisting  the  claim  ;  it 
confessed  judgment  therefor  by  its  recognized 
officers.  We  do  not  assent  to  the  proposition 
that  the  supervisors,  knowing  a  claim  to  be  just, 
may  not  confess  judgment.  They  are  not  bound 
to  subject  the  township  to  costs  in  a  case  in 
which  they  have  no  defence.  Under  such  cir- 
cumstances we  would  not  strike  off  a  judgment 
for  a  mere  technicality,  even  upon  the  petition  of 
a  tax-payer. 

The  allegation  that  a  suit  cannot  be  sustained 
upon  a  township  order  is  a  technicality.  The 
township  is  as  much  protected  by  the  judgment 
as  though  the  plaintiff  had  brought  suit  upon  the 
original  indebtedness,  and  had  offered  the  order 
merely  as  evidence  of  the  debt.  It  has  been 
said  in  some  casee  that  an  action  does  not  lie  on 
such  paper;  that  it  is  neither  a  bill,  note,  check, 
nor  contract,  nor  is  it  a  satisfaction  of  the  origi- 
nal indebtedness.  (Dyer  v,  Covington,  19  Pa. 
200;  Allison  v.  Juniata  County,  50  Id.  351.) 
In  each  of  those  cases,  however,  the  point  de- 
cided was  that  interest  could  not  be  recovered 
upon  such  warrants.  It  has  been  expressly  held 
that  they  are  not  negotiable,  and  that  suit  cannot 
be  brought  in  the  name  of  a  subsequent  holder 
thereof.  (Bank  v.  Rush  School  District,  *81 
Pa*  307 ;  Township  of  Snyder  v.  Bovaird,  122 
Id.  442.)  I  do  not  propose  to  discuss  this  ques- 
tion, however;  it  might  have  been  a  trouble- 
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some  one  had  it  been  raised  by  the  township,  but 
this  petitioner  has  no  standing  to  raise  techni- 
calities, which  do  not  go  to  the  merits. 

That  supervisors  have  no  general  power  to 
borrow  money  is  conceded.  Nor  have  tbey  any 
implied  power  to  do  so,  except  when  its  exercise 
is  necessary  to  enable  them  to  perform  their 
duties.  They  have  no  authority  to  borrow  money 
for  the  ordinary  repair  of  roads,  but  they  may  do 
so  upon  an  extraordinary  emergency,  as  where 
bridges  are  destroyed,  and  roads  rendered  im- 
passable by  a  flood.  In  such  cases  their  duty 
requires  them  to  place  both  bridges  and  roads  in 
a  safe  condition  for  travel.  They  must  do  it 
promptly,  and  are  liable  to  indictment  for  neglect 
or  refusal  to  do  so.  And  if  they  have  no  money 
for  such  purpose  they  muy  borrow  it.  We  think 
this  principle  is  sufficiently  recognized  in  Union 
Township  p.  Gibboney  (94  Pa.  534)  ;  Gibson  v. 
Poor  District  of  Plumcreek  (122  Id.  557): 
And  if  a  precedent  was  necessary  for  so  obvious 
a  proposition,  we  would  make  one. 

This  money  appears  to  have  been  borrowed  by 
the  supervisors  in  good  faith  to  repair  the  roads 
and  bridges  injured  or  destroyed  by  the  flood  of 
1889.  This  was  a  lawful  purpose,  and  as  there 
is  no  specific  act  of  fraud  charged,  we  are  of 
opinion  the  township  is  bound  to  repay  the  holder 
of  this  order  of  money  he  advanced.  The  right 
being  established,  the  form  of  the  transaction 
does  not  concern  the  petitioner. 

Judgment  affirmed. 

April  27, 1891.  Per  Curiam.  Reargument 
refused.  8.  H.  T. 


Jan.  '91, 60.  February  18,  1891. 

Borough  of  Mahanoy  City  v.  Wadlinger. 

• 

Errors  and  appeals — Acts  of  March  20,  1810, 
and  April  15,  1835 — Suits  before  Justice  of 
the  Peace — How  reviewed. 

Under  the  provisions  of  the  Act  of  March  20, 1810, 
§  22  (5  Sm.  171),  the  judgment  of  the  Common  Pleas 
upon  a  certiorari  to  remove  the  proceedings  before  a 
Justice  of  the  Peace  is  final. 

A  suit  brought  under  the  Act  of  April  15,  1835,  to 
enforce  the  peualty  for  an  alleged  violation  of  a  bor- 
ough ordinance,  prohibiting  an  act  which  is  neither 
an  indictable  nor  public  offence,  is  within  the  provis- 
ions of  sections  22  and  24  of  the  Act  of  March  20, 
1810. 

An  appeal,  therefore,  does  not  lie  to  the  8upretne 
Court,  to  review  the  judgment  of  the  Common  Plena 
upon  certiorari  to  the  judgment  of  a  Justice  of  the 
Peace,  in  a  proceeding  under  the  above  Acts.  And 
such  an  appeal,  if  improvidently  issued,  will  be 
quashed. 

Appeal  of  the  Borough  of  Mahanoy  City, 
plaintiff,  from  the  judgment  of  the  Common  Pleas 


of  Schuylkill  County,  setting  aside  the  proceed- 
ings had  before  a  Justice  of  the  Peace,  against 
A.  M.  Wadlinger,  John  Wadlinger,  and  Frank 
Wadlinger,  trading  as  A.  M.  Wadlinger  &  Sons, 
defendants,  for  a  penalty  for  the  violation  of  a 
borough  ordinance. 

On  October  7,  1889,  the  borough  of  Mahanoy 
City  brought  suit  before  a  Justice  of  the  Peace 
against  the  defendants  for  maintaining  a  nuisance 
in  violation  of  a  borough  ordinance,  and  judgment 
was  entered  in  favor  of  the  borough.  The  record 
was  removed  by  the  defendants  by  certiorari  to 
the  Common  Pleas  where  the  judgment  of  the 
magistrate  was  reversed  by  Bkchtbl  ;  J.,  where- 
upon the  plaintiff  took  this  appeal,  assigning  for 
error  this  action  of  the  Court. 

Before  the  Supreme  Court,  a  motion  was  made 
to  quash  the  appeal. 

James  Ryon  ( T.  H.  B.  Lyon  with  him),  for 
appellant.  , 

George  J.  Wadlinger,  for  appellees. 

May  11, 1891.  McCollum,  J.  This  was  an 
action  of  debt,  commenced  and  successfully  prose- 
cuted before  a  Justice  of  the  Peace,  for  the  recov- 
ery of  the  penally  prescribed  for  a  violation  of 
a  borough  ordinance.  The  record  was  removed 
by  certiorari  to  the  Court  of  Common  Pleas 
where  the  judgment  of  the  magistrate  was  re- 
versed, and  from  the  decision  of  that  Court  this 
appeal  was  taken.  When  the  case  was  called  for 
argument  here,  a  motion  was  made  to  quash  the 
appeal  on  the  ground  that  the  judgment  of  the 
Common  Pleas  was  final  by  force  of  the  22d  sec- 
tion of  the  Act  of  March  20,  1810  (Pur.  Dig. 
708,  pi.  80.)  It  is  provided  by  the  7th  section 
of  the  Act  of  April  15,  1835  (Pur.  Dig.  807,  pi. 
4),  that  "  the  aldermen  and  justices  of  the  peace 
of  every  city,  incorporated  township,  and  bor- 
ough in  this  Commonwealth,  shall  have  power  to 
hear  and  determine  all  actions  of  debt  for  pen- 
alty, for  the  breach  of  any  ordinance,  by-law  or 
regulation  of  such  city,  township,  or  borough,  in 
the  same  manner  and  subject  to  the  same  right  of 
appeal  as  debts  under  one  hundred  dollars ;  and 
such  action  shall  be  instituted  in  the  corpo- 
rate name  of  such  city,  township,  or  borough." 
It  is  provided  by  section  2  of  ordinance  No.  8,  of 
the  borough  of  Mahanoy  City,  "  that  if  any  per- 
son or  persons  shall  use  or  occupy  any  slaughter- 
house or  other  building  in  connection  therewith, 
so  as  to  annoy  or  offend  any  neighbor  or  any  per- 
son whatsoever,  or  shall  keep  at  or  near  a  slaugh- 
ter-house or  other  building  aforesaid  any  offal  or 
filth  whatsoever  which  shall  annoy  or  offend  any 
neighbor  or  any  person  whatsoever,  every  person 
so  offending  shall  forfeit  and  pay  a  penalty  of  not 
less  than  five  nor  more  than  fifty  dollars  for  the 
use  of  the  borough." 

The  present  suit  was  brought  under  the  Act  and 
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for  an  alleged  violation  of  the  ordinance  we  have 
quoted,  and  our  inquiry  is  whether  it  falls  under 
the  provisions  of  sectiona  22  and  24  of  the  Act  of 
1810.  The  act  for  which  the  ordinance  prescribes 
a  penalty  is  not  an  indictable  or  public  offence. 
The  person  injured  by  it  might  maintain  an  action 
against  the  party  committing  it,  for  the  recovery  of 
his  damages,  but  there  is  no  element  of  criminality 
in  it.  The  proceeding  to  recover  the  penalty  is  a 
civil  action  to  be  prosecuted  in  the  same  manner  as 
actions  of  debt  for  a  like  amount  and  subject  to 
the  same  right  of  appeal.  The  plain  purpose  of 
the  Act  of  1835  was  to  give  to  the  justices  of  the 
peace  jurisdiction  of  suits  for  penalties  for  the 
violation  of  municipal  ordinances,  and  to  make 
the  procedure  therein  subject  to  the  laws  govern- 
ing other  civil  actions  within  their  jurisdiction. 
In  Spicer  r.  Rees  (5  Rawle,  119),  it  was  held 
that  an  action  for  a  penalty  for  the  violation  of  a 
city  ordinance  was  within  the  provisions  of  the 
Act  of  1810  and  the  authority  of  this  case  was 
recognized  in  Commonwealth  v.  Betts  (76  Pa. 
465),  to  the  extent  "  that  where  the  action  is  by 
a  private  citizen  in  debt  for  a  popular  penalty,  it 
is  such  a  civil  action  as  may  not  be  removed 
by  certiorari  or  writ  of  error."  In  the  case  last 
cited  it  was  determined  that  an  action  in  the 
name  of  the  Commonwealth  to  recover  a  penalty 
for  a  statutory  offence  was  not  a  civil  action 
within  the  meaning  of  sees.  22  and  24  of  the  Act 
of  1810,  but  that  it  was  in  effect  a  proceeding  for 
a  criminal  offence  "  the  supervision  of  which  the 
essential  interests  of  the  public  require  to  belong 
to  this  Court." 

The  case  at  bar  is  within  the  principle  settled 
by  Spicer  v.  Rees.  It  is  an  action  for  a  penalty 
prescribed  for  the  violation  of  a  borough  ordi- 
nance. It  is  brought  by  the  municipality, 
which,  under  the  ordinance,  is  entitled  to  the 
penalty.  It  is  as  clearly  a  civil  action  as  if 
brought  by  a  private  citizen  under  an  ordi- 
nance which  gave  him  one-half  the  penalty  and 
the  municipality  the  other  half  of  it.  In  Penna. 
Pulp  Co.  v.  Stoughton  (106  Pa.  458),  it  was 
ruled  that  an  Act  enlarging  the  jurisdiction  of 
magistrates  and  extending  the  affidavit  of  defence 
law  to  their  Courts,  placed  the  cases  arising  under 
it  subject  to  the  restrictions  as  to  review  im- 
posed by  sections  22  and  24  of  the  Act  of  1810. 
"We  are  of  opinion  that  these  restrictions  are 
applicable  to  the  case  before  us  and  that  it  is  not 
therefore  reviewable  here. 

The  appeal  is  quashed.  8.  u.  t. 


C.  P.  No.  i.  May  9,  1891. 

Wolf  ct  al.  v.  Binder  &  Kelly. 

Practice  —  Affidavit  of  defence  —  Statement  of 
claim — Copy  served— The  copy  of  statement 
served  should  set  forth  the  names  of  all  the 
plaintiffs  of  record  and  the  affidavit  thereto. 

Sur  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence. 

This  was  an  action  on  two  promissory  notes 
given  by  Binder  &  Kelly  to  order  of  Wolf  Bros. 

The  affidavit  of  defence  set  out  that  the  state- 
ment of  plaintiffs'  claims  did  not  disclose  the 
names  of  all  the  plaintiffs,  but  simply  read : 
"  Clarence  Wolf  et  al."  and  that  the  said  state- 
ment of  claims  as  appeared  by  the  alleged  copies 
thereof  which  were  served  upon  the  defendants, 
was  not  signed  by  any  one  of  the  plaintiffs,  nor  did 
it  appear  to  have  been  sworn  or  affirmed  to  by 
any  of  the  plaintiffs,  or  to  have  been  subscribed, 
sworn,  or  affirmed  to  by  any  one  having  author- 
ity to  act  for  the  plaintiffs  m  that  capacity,  as 
required  by  the  rules  of  the  Court  in  such  case 
made  and  provided. 

Clinton  O.  Mayer,  for  the  rule. 

The  summons  contains  the  names  of  all  the 
parties,  and  they  therefore  appear  of  record,  to 
which  the  defendant  is  referred  by  the  number 
and  term  upon  the  copy  of  the  declaration. 
The  Act  of  Assembly  does  not  require  that  a 
copy  of  the  affidavit  appended  to  the  statement 
should  be  served  upon  a  defendant,  but  simply 
requires  that  a  copy  of  plaintiffs'  statement  of 
demand  shall  be  served. 

Avery  D.  Harrington,  contra. 

The  statement  of  claim  should  follow  the 
summons  and  give  the  names  of  all  the  plaintiffs 
and  show  in  what  capacity  they  sue. 

Chitty's  PI.,  14  Am.  ed.,  pp.  245,  246,  251. 
Brewster's  Pr.,  p.  74. 

The  writ  of  summons  has  spent  its  force  when 
it  has  brought  the  defendants  into  Court,  and  an 
affidavit  of  defence  is  not  an  answer  to  a  writ  of 
summons  but  to  the  statement  of  claim  which  is 
the  foundation  of  the  plaintiffs'  right  of  action. 
The  statement  of  claim  does  not  show  any  right 
of  action  upon  the  notes.  The  Act  of  May  25, 
1887,  was  intended  to  simplify  practice.  The 
affidavit  is  a  material  part  of  the  statement  of 
claim,  and  if  appended  to  the  statement  filed  a 
copy  thereof  should  appear  upon  the  copy 
served. 

Eo  die.  Rule  discharged,  and  leave  given  to 
file  an  amended  statement  of  claim. 

h.  j.  h. 
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C.  P.  No.  2.  May  2,  1891. 

Harvey  v.  Thacher  ct  al. 

Equity — Injunction — Sale  of  real  estate  through 
an  auctioneer— Statute  of  Frauds. 

Sur  motion  for  preliminary  injunction. 

The  petition  of  the  plaintiff  alleged  that  on 
April  8,  i8oi,a  certain  lot  of  ground  in  the 
city  of  Philadelphia  was  exposed  for  sale  by 
James  A.  Freeman  &  Co.,  auctioneers,  and  was 
sold  to  the  plaintiff  for  £2400,  of  which  sum 
$  1 00  was  then  paid  on  account.  That  the  legal 
title  to  the  said  property  was  at  that  time  in 
Watson  F.  Thacher  and  wife,  the  defendants. 
That  the  defendants  refused  to  deliver  the  papers 
or  give  the  data  to  the  plaintiff  for  the  prepara- 
tion of  his  deed,  and  that  the  defendants  had 
entered  into  an  agreement  to  sell  the  said  lot  to 
one  Rudolph  Partenheimer. 

The  plaintiff  therefore  prayed  for  an  injunc- 
tion to  restrain  the  said  defendants  from  nego- 
tiating or  transferring  the  said  lot  of  ground  to 
any  person  or  persons. 

Edwin  D.  Hoffman,  for  the  motion. 

[Fell,  J.  There  is  no  contract  in  writing  for 
the  sale  of  the  land,  and  therefore  the  case 
comes  within  the  Statute  of  Frauds.] 

The  Court.    Motion  refused. 

Hare,  P.  J.,  absent.  J.  w.  t. 


March  17,  1891. 

Fow's  Estate. 

Decedents  estate —  Will— Caveat— Administra- 
tion pendente  lite — Account — Practice. 

An  administration  pendente  Kie  continues  during  the 
litigation,  and  when  that  is  determined  an  account  is  to  be 
filed. 

An  administrator  pendente  lite  during  the  pending  of  an 
appeal  to  the  Supreme  Court  will  not  be  compelled  to  file 
an  account 

Sur  petition  and  answer. 

The  petition  of  Anna  E.  Howell  and  others, 
executors  under  the  will  of  George  Fow,  the  de- 
cedent, alleged  that  said  will  was  offered  for  pro- 
bate in  April,  1890,  and  a  caveat  having  been 
filed  by  three  of  testator's  sons,  the  will  and 
testimony  taken  in  its  support  were  certified  by 
the  register  to  this  Court  and  letters  granted, 
pendente  lite,  to  the  Merchants'  Trust  Company. 


An  Examiner  was  appointed,  and  upon  a  review 
of  the  testimony  the  issue  was  refused  by  the 
Orphans'  Court,  and  the  register  directed  to 
admit  the  will  to  probate,  to  which  finding  an 
appeal  was  taken  February  19,  1891,  to  the 
Supreme  Court.  The  petition  also  alleged  that 
the  petitioners  duly  notified  the  Merchants'  Trust 
Company  to  submit  their  accounts  and  hand 
over  the  assets  in  their  hands,  which  was  refused. 

The  prayer  of  the  petition  was  for  a  citation 
to  the  Merchants'  Trust  Company,  administrators 
pendente  lite,  to  show  cause  why  an  account 
should  not  be  filed  and  the  assets  of  the  estate 
surrendered. 

An  answer  was  duly  filed  by  the  Merchants' 
Trust  Company,  which  admitted  all  the  facts, 
but  denied  the  right  of  the  petitioners  to  an  ac- 
count, and  cited  the  Act  of  March  15,  183a, 
section  42  (Purd.  Dig.  1477,  pi.  21.) 

Joseph  M.  Pile,  for  the  petitioners. 

F.  Carroll  Brewster,  for  the  respondents. 

April  25, 1 89 1.  Hanna,  P.  J.  This  petition 
is  not  in  accord  with,  and  overlooks,  the  proper 
practice,  to  be  followed  in  the  case  where  a 
settlement  by  an  administrator  pendente  lite  is 
sought  by  parties  interested.  As  well  settled, 
such  administration  continues  during  the  pen- 
dency of  the  litigation.  When  that  is  deter- 
mined, the  administrator  pendente  lite  files  an 
account  of  his  administration,  as  any  other  ad- 
ministrator, with  the  register,  which  in  due 
course  is  settled  by  the  Court,  where  all  parties 
interested  may  be  heard  as  to  its  correctness, 
and  distribution  of  the  balance  appearing  from 
the  account.  In  the  present  case  the  appeal 
from  the  decree  of  this  Court  has  not  been  dis- 
posed of,  and  it  would  therefore  be  improper  to 
direct  either  the  filing  of  an  account  or  payment 
of  the  funds  now  held  by  the  administrator  pen- 
dente lite  to  the  executors. 

The  petition  is  accordingly  dismissed. 

W.    Li,  S« 


March,  1891. 

Cooper's  Estate. 

Trusts — Perpetuities — Restraints  in  enjoyment 
of  estates  given  in  fee—  When  trusts  declared 
invalid  on  account  of  them. 

Sur  exceptions  to  adjudication. 

Upon  the  audit  of  the  account  of  Samuel  W. 
Cooper,  executor  and  trustee  under  the  will  of 
Emily  W.  Cooper,  deceased,  Hanna,  P.  J.,  the 
Auditing  Judge,  found  as  follows: — 

"  The  account  was  conceded  to  be  correct,  so 
that  the  only  question  is  as  to  the  validity  of  the 
trusts  declared  by  the  testatrix.  Testatrix  died 
February  22, 1886,  and  letters  testamentary  upon 
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her  will  were  granted  on  March  6,  1886,  to  her 
son,  the  present  accountant,  who  is  named  in 
her  will  as  executor  and  trustee. 

"The  account  of  the  executor  was  filed  in 
April,  1888,  and  duly  confirmed  by  this  Court 
without  objection  from  any  of  the  parties 
interested,  and  the  balance  in  his  hands  was 
awarded  to  him  to  be  held  under  the  terms  of 
the  will  of  the  testatrix. 

"  Two  further  accounts  as  executor  and  trustee 
were  submitted  by  the  trustee,  without  being 
filed,  and  ratified  by  all  the  parties  in  interest. 

"The  said  testatrix  left  seven  children,  viz., 
William  B.,  Emily,  Colin  C,  Edward  E.,  Samuel 
W.,  Alice,  and  Frank  Cooper,  all  still  living, 
and  sui Juris,  and  all  but  one  are  satisfied  with 
the  trusts  declared  in  the  will,  and  wish  the  same 
to  be  sustained.  The  oldest  son,  William  B. 
Cooper,  however,  seeks  to  set  aside  the  trust 
and  have  his  share  awarded  to  him  absolutely. 

"The  material  parts  of  the  will  of  testatrix 
are  as  follows : — 

'  I  give,  devise,  and  bequeath  all  my  property,  real, 
personal,  or  mixed  of  whatever  nature  or  description  to 
my  children  who  may  be  living  at  my  death,  share  and 
share  alike ;  if  any  one  of  my  children  now  living  shall 
have  died  before  me  leaving  children,  then  the  share  of 
such  a  one  shall  go  to  such  children ;  all  the  said  pro- 
perty to  be  subject  to  the  control  of  my  executor  and 
trustee  as  hereinafter  set  forth. 

« 1  nominate,  constitute,  and  appoint  my  son,  Samuel 
W.  Cooper  (or  in  event  of  his  death,  my  son  Colin  C. 
Cooper),  to  be  the  executor  of  this  my  last  will  and 
testament,  and  as  trustee  of  all  my  property,  real,  per- 
sonal, or  mixed. 

<  I  authorize,  empower,  and  direct  my  said  executor 
and  trustee  to  manage  the  said  property  committed  to  his 
charge  as  far  as  possible  after  the  manner  in  which  it  has 
been  conducted  by  my  husband,  Colin  C.  Cooper.  I  author- 
ize him  to  receive  the  rents,  profits,  and  issues  of  whatever 
nature  and  character,  and  apply  them  to  the  payment  of 
the  debts  which  may  he  or  arise  against  the  said  property, 
in  such  manner  and  under  such  circumstances  as  may 
seem  to  him  fit  and  proper.  The  money  which  may  come 
into  his  hands  after  the  payment  of  such  debts  or  incum 
branccs,  I  desire  shall  be  equally  divided,  from  time  to  time, 
among  the  persons  entitled  under  the  previous  provisions  of 
this  will,  in  such  manner  as  shall  seem  proper  to  him. 
This  direction  shall  apply  to  the  rents,  issues,  and  profits 
of  my  estate,  and  also  to  the  money  arising  from  the  sale 
or  sales  of  real  estate  which  may  be  made  by  my  executor 
from  time  to  time  under  the  provisions  of  this  will. 

*  I  hereby  give  to  my  said  executor  and  trustee  full 
power  and  authority  to  do  everything  whatsoever,  which 
may  be  requisite  and  necessary  to  be  done  in  reference  to 
the  manngement  and  direction  of  all  business  relating  to 
my  property,  real,  personal,  or  mixed,  and,  for  this  pur- 
pose I  hereby  authorize  and  empower  him  to  rent  or 
mortgage,  or  to  »ell  and  dispose  of  all  or  any  part  of  my 
real  or  personal  estate  at  public  or  private  sale  or  sales, 
for  such  price  or  prices,  and  upon  such  terms  and  con- 
ditions as  to  him  may  seem  best,  and  to  grant  and  convey 
the  same  to  the  purchasers  thereof,  his,  her,  or  their  heirs 
or  assigns,  free  from  all  liability  for  or  on  account  of  the 
application  of  the  purchase-money. 

•  When  demanded  by  a  majority  of  those  interested  in 
my  estate,  but  not  oftener  than  once  a  year,  my  said 


I3? 

executor  and  trustee  shall  file  in  the  register's  office  of  the 
city  of  Philadelphia  on  account  showing  the  manner  in 
which  he  has  conducted  the  estate. 

«  In  regard  to  the  final  distribution  of  my  estate  I  direct 
my  said  executor  and  trustee,  when  two-thirds  of  the  per- 
sons interested  in  my  estate  shall  so  demand,  to  sell  all 
my  property,  real  or  personal,  and  divide  the  proceeds 
among  those  interested  under  the  provisions  of  this  will.'  " 

The  Auditing  Judge  sustained  the  trusts  de- 
clared in  the  will,  and  awarded  the  balance  in  the 
hands  of  the  accountant  to  him  as  trustee  to  be 
hereafter  accounted  for. 

To  this  award  William  B.  Cooper,  one  of  the 
legatees  and  devisees,  filed  exceptions,  claiming 
that  the  trust  was  invalid  because  it  was  an  at- 
tempt by  the  testatrix  to  incumber  and  restrain 
the  enjoyment  and  alienation  of  the  fee-simple 
or  absolute  estate  given  in  the  first  clause  of  the 
will,  and  because  it  created  a  perpetuity  as  to  the 
one-third  interest  in  the  estate,  which  was  tied 
up  until  two-thirds  of  the  persons  interested  in 
the  estate  should  demand  a  division. 

T.  B.  Stork,  for  exceptant. 

There  is  no  purpose  disclosed  in  this  will  suf- 
ficient to  sustain  a  trust.    The  imposition  of 
active  duties  on  the  trustee  is  not  of  itself  enough. 
Kuntzleman's  Estate,  26  Weekly  Notes,  445. 
Yarnall's  Appeal,  70  Pa.  339. 

The  only  purpose  here  disclosed  is  that  the 
trustee  shall  manage  the  estate,  collect  income, 
sell  the  corpus,  and  divide  the  proceeds  of  the 
property  previously  given  to  the  legatees  ab- 
solutely and  in  fee.  In  other  words,  the  trust  is 
nothing  more  than  an  attempt  by  means  of  a 
trust  to  limit  and  restrain  the  ownership  of  the 
estate  previously  given  absolutely  and  in  fee  to 
the  children  of  the  testatrix.  There  is  no 
separate  use,  no  life  estate,  no  remainder  to  be 
preserved  ;  no  lawful  purpose  that  will  sustain  a 
trust.  Such  a  trust  is  bad  on  its  face  ;  its  pur- 
pose is  unlawful. 

Urich  v.  Merkel,  81  Pa.  332. 
I.ivezey's  Appeal,  106  Id.  205. 
Willard  v.  Davis,  3  Pennypacker,  86. 

The  trust,  however,  if  sustained,  offends  the 
rule  against  perpetuities ;  for  if  two-thirds  of  the 
persons  interestrd  do  not  demand  the  sale  and 
division  of  the  property,  the  minority  in  interest 
may  have  their  estates  tied  up  for  more  than  a  life 
or  lives  in  being,  and  twenty-one  years  afterwards. 

Samuel  W.  Cooper,  contra. 

Where  the  will  requires  active  duties  it  is  not 
necessary  that  the  testator  should  set  forth  rea- 
sons that  prompted  him  to  create  the  trust. 
Lightner's  Appeal,  it  Weekly  Notes,  181. 

The  testatrix  desired  to  create  a  family  trust 
for  the  convenient  management  of  her  property. 
This  is  lawful  and  will  be  sustained. 

Perry  on  Trusts,  \  305,  and  cases  there  cited. 

April  11,  1 89 1.  Ashman,  J.  The  testa- 
mentary gift  which  is  the  subject  of  these  ex- 
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ceptions  is  as  follows:  "I  give,  devise,  and 
bequeath  all  my  property,  real,  personal,  or 
mixed,  to  my  children  who  may  be  living  at  my 
death,  share  and  share  alike;  if  any  one  of  my 
children  now  living  shall  have  died  before  me 
leaving  children,  then  the  share  of  such  an  one 
shall  go  to  such  children.  All  the  said  property 
to  be  subject  to  the  control  of  my  executor  and 
trustee  as  hereinafter  set  forth."  The  testatrix 
then  directed  the  trustee  to  manage  the  property 
as  it  had  been  conducted  by  her  husband,  to 
apply  the  rents  and  profits  to  the  payment  of 
debts,  and  to  divide  the  net  income  and  the  pro- 
ceeds of  any  sales  of  real  estate,  equally  from 
time  to  time  as  he  should  deem  proper,  among 
the  persons  entitled  under  her  will.  She  gave 
the  trustee  power  to  rent,  mortgage,  or  sell,  and 
she  ordered  Jiim  when  two-thirds  of  the  parties 
interested  as  distributees  should  so  demand,  to 
sell  all  of  the  property  and  divide  the  proceeds 
among  the  devisees  and  legatees.  ,  She  died 
seised  of  an  undivided  interest  in  a  large  amount 
of  real  estate.  It  was  objected  that  the  trust  was 
void  because  it  restrained  the  right  of  alienation 
in  the  donees  of  the  legal  title,  and  also  because 
it  tended  to  a  perpetuity. 

It  is  quite  apparent  that  the  purpose  of  the 
trust  was  what  the  Auditing  Judge  assigned  to  it, 
to  effect  a  division  of  the  estate  at  the  smallest 
sacrifice  of  values.  It  is  also  clear  that  the 
powers  which  to  this  end  were  conferred  upon 
the  trustee,  and  the  duties  which  were  required 
of  him,  were  such  as  rendered  the  trust  active. 
(Barnett's  Appeal,  10  Wr.  392  ;  Earp's  Appeal, 
25  P.  F.  S.  119;  Lightner's  Appeal,  11  Weekly 
Notes,  181.)  The  purpose  was  entirely  legiti- 
mate, and  the  cestuis  que  trust,  with  one  ex- 
ception, appear  to  be  willing  that  it  shall  be 
carried  out  on  the  lines  indicated  by  the  testa- 
trix. The  way  i*  stopped,  however,  by  two 
legal  principles.  One  is,  that  the  gift  of  an 
absolute  estate  carries  with  it  every  incident 
of  ownership.  The  testatrix  infringed  this 
principle  when  she  gave  such  an  interest  to  the 
donees,  and  then  tied  up  their  hands  from  exer- 
cising any  proprietary  rights.  She  might  have 
cut  down  the  absolute  estate  to  a  life  interest, 
by  a  simple  direction  that  the  donees  were  to 
have  the  use  and  income  for  life,  as  in  Urich  v. 
Merkel  (31  P.  F.  S.  332),  or  by  a  formal  trust, 
as  in  Sheets's  Estate  (2  P.  F.  S.  257.)  Her 
intent,  however,  was  not  to  reduce  the  original 
estate,  but  to  fetter  it,  and  to  fetter  it,  moreover, 
with  a  trust  of  indefinite  duration.  On  this 
point,  Strong,  J.,  said,  in  Sheets's  Estate,  supra: 
"  No  principle  is  better  settled  than  that  if  a 
testator  in  one  part  of  his  will  give  to  a  person 
an  estate  of  inheritance  of  lands,  or  an  abso- 
lute interest  in  personalty,  and  in  subsequent 
passages  unequivocally  shows  that  he  means  the 
devisee  or  legatee  to  take  a  lesser  interest  only, 


the  prior  gift  is  restricted'  accordingly.  Subse- 
quent provisions  will  not  avail  to  lake  from  an 
estate  previously  given,  qualities  that  the  law 
regards  as  inseparable  from  it,  as  for  example 
alienability;  but  they  are  operative  to  define  the 
estate  given,  and  to  show  that  what  without 
them  might  be  a  fee,  was  intended  to  be  a  lesser 
right."  And  he  adds,  what  seems  directly  ap- 
plicable here:  "  It  is  difficult  to  see  how  the 
executor  could  convert  an  estate  into  money 
which  had  been  absolutely  and  unconditionally 
given  to  the  testator's  children.  It  is  more  than 
difficult,  it  is  impossible."  The  rule  is  concisely 
stated  by  Mr.  Gray,  in  his  work  on  Perpetuities, 
§  120,  "When  a  person  is  entitled  absolutely  to 
property,  any  provision  postponing  its  transfer 
or  payment  to  him  is  void ;"  and  it  has  but  one 
exception,  in  separate  use  trusts  for  married 
women.  That  the  testatrix  intended  simply  to 
postpone  the  enjoyment  of  the  estate  taken  by 
the  first  takers,  and  not  to  substitute  a  lesser 
interest,  is  evident  not  only  from  the  absence  of 
any  limitation  over,  but  from  her  direction  to 
the  trustee  to  pay  over  all  moneys,  principal  as 
well  as  income,  from  time  to  time,  to  the  parties 
to  whom  she  had  given  the  absolute  estate.  The 
trust  was  therefore  directly  in  conflict  with  the 
principle  which  forbids  the  non-alienability  of 
such  an  estate,  and  it  was  also  obnoxious  to  the 
rule  against  perpetuities.  The  trustee  was  at 
liberty  to  exercise  his  functions  until  two-thirds 
of  the  persons  interested  under  the  will  should 
see  fit  to  order  a  sale.  These  were  not  necessarily 
children  of  the  testatrix,  but  might  be  remoter 
descendants,  who  were  not  living  at  her  death. 
But  until  that  demand  was  made,  there  was  a 
mere  power  to  sell ;  nothing  short  of  an  imper- 
ative direction  to  sell,  irrespective  of  con- 
tingencies, and  independent  of  discretion,  being 
able  to  work  a  conversion.  (Peterson's  Appeal, 
7  Nor.  403.)  Hence  the  power  might  have 
continued  to  subsist  beyond  a  life  or  lives  in 
being  and  twenty-one  years  thereafter.  It  is  not 
necessary  to  inquire  whether  or  how  an  effective 
trust  might  have  been  created  which  would  have 
subserved  the  purpose  which  was  contemplated 
by  this  will.  Mr.  Gray  says:  "If  a  term  is 
given  to  trustees  to  pay  debts,  and,  subject  to 
the  term,  the  property  is  devised  to  A.,  the 
interest  of  A.  is  vested,  and  like  all  vested 
interests,  is  not  obnoxious  to  the  rule  against 
perpetuities."  (§  415.)  In  such  case,  the  pay- 
ment of  debts  is  not  a  condition  precedent,  but 
the  vesting  is  immediate,  and  the  trustees  will 
be  regarded  as  holding  in  trust  for  A.  subject  to 
the  payment  of  debts.  Nothing  of  the  kind  was 
attempted  by  this  testatrix,  and  we  are  of  opinion 
that  the  trust  was  void,  and  that  the  exceptant 
is  entitled  to  immediate  payment. 
The  exceptions  are  sustained. 
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April  21,  1891. 


Irvin  v.  Irvin. 


Evidence  —  Practice  —  Cross-examination  — 
Parol  evidence  to  vary  written  contract — Il- 
legal consideration — Agreement  to  procure  a 
divorce. 

In  an  action  upon  a  promissory  note  not  payable  to 
nor  in  possession  of  the  plaintiff,  but  indorsed  in 
blank,  and  claimed  to  hare  been  given  in  compliance 
with  a  written  contract,  and  iutendedto  be  delivered  to 
plaintiff,  it  is  not  competent  for  a  witness,  called  by 
the  plaintiff  solely  to  prove  the  signatures  to  the  agree- 
ment and  to  identify  the  note,  to  testify  on  cross-ex- 
amination that  the  note  was  delivered  to  him  to  be 
held  until  the  performance  by  the  plaintiff  of  certain 
conditions  not  mentioned  in  the  contract.  8uch  evi- 
dence, if  relevant  at  all,  was  so  only  by  way  of  de- 
fence, and  could  only  be  proved  by  the  direct  testi- 
mony of  the  defendant's  witnesses  and  not  by  the 
cross-examination  of  the  witnesses  for  the  plaintiff. 

In  an  action  on  a  written  contract  under  seal,  evi- 
dence is  not  admissible  to  prove  a  contemporaneous 
oral  agreement  between  the  parties  purposely  omitted 
from  the  written  contract,  when  the  effect  of  snch  evi- 
dence is  not  only  to  reform  the  contract,  but  also  to 
inject  into  it  a  stipulation  which  the  defendant  claims 
will  render  the  contract  null  and  void,  and  prevent 
the  recovery  of  a  valid  consideration  stipulated  to  be 
paid  to  the  plaintiff  for  its  execution  ;  at  least,  in  the 
absence  of  fraud,  accident,  or  mistake. 

In  an  action  by  a  married  woman  agaiust  a  third 
party  on  a  note  given  by  defendant  to  plaintiff  in  pur- 
suance of  a  written  contract,  wherein  the  plaintiff 
agreed  "  that  in  any  proceeding  she  may  institute 
against  her  husband  for  divorce,  she  will  not  assign 
any  other  reason  therefor  than  the  desertion  of  her 
by  her  husband,"  it  is  not  competent  for  the  defend- 
ant, in  the  absence  of  fraud,  accident,  or  mistake,  to 
prove  that  the  plaintiff  had  further  agreed  to  procure 
a  divorce  from  her  husband. 

If  evidence  to  prove  Buch  a  collateral  contract  is  ad- 
missible, and  the  plaintiff  denies  the  same,  a  paper 
signed  by  her  certifying  that  having  considered  the 
propriety  of  carrying  out  the  written  contract,  and 
consulted  with  friends  and  counsel,  "  I  have  definitely 
determined  to  carry  out  the  same,  and  hereby  author- 
ize my  attorneys  to  ...  .  proceed  forthwith  with  the 
divorce  case,  and  in  all  respects  carry  out  the  agree- 
ment according  to  its  tenor  and  effect,"  does  not 
strengthen  the  defendant's  case,  the  reference  therein 
to  the  divorce  case  being  entirely  consistent  with  what 
is  said  about  it  in  the  written  contract. 

Whether  under  any  circumstances  &  party  to  a  writ- 


ten contract  may  be  permitted  to  prove  that  the  other 
party,  a  married  woman,  in  addition  to  the  considera- 
tions expressed  in  the  contract,  further  agreed  to  pro- 
cure a  divorce  from  her  husband,  and  the  legal  effect 
of  such  a  transaction,  not  decided. 

An  oral  contract,  made  at  the  same  time  with  a 
written  contract  under  seal,  and  purposely  omitted 
therefrom,  may  not  be  set  up  to  contradict  or  destroy 
the  written  agreement,  in  the  absence  of  fraud,  acci- 
dent, or  mistake. 

Appeal  of  Martha  Jane  Irvin,  plaintiff,  from 
the  judgment  of  the  Common  Pleas  of  Clearfield 
County,  in  an  action  of  assumpsit,  brought  against 
John  Irvin,  on  a  promissory  note  of  which  he 
was  the  maker. 

On  the  trial,  before  Krebs,  P.  J.,  the  follow- 
ing facts  appeared :  The  plaintiff  was  the  wife  of 
James  A.  Irvin,  who  was  a  member  of  the  firm 
of  John  Irvin  &  Bros.  The  firm  owned  exten- 
sive tracts  of  real  estate.  The  plaintiff  and  her 
husband  ceased  to  live  together  about  1883,  at 
which  time  John  Irvin  &  Bros,  had  contracted 
to  sell  a  tract  known  as  the  Elk  Lick  land  to  C. 
B.  Howard  et  al.  The  plaintiff  refused  to  sign 
the  deed.  Subsequent  proceedings  to  sell  the 
interest  of  James  A.  Irvin  in  that  land,  under 
writs  of  execution,  were  restrained  on  proceedings 
in  equity  for  that  purpose  by  the  plaintiff. 
Negotiations  thereupon  followed  resulting  in  an 
agreement  under  seal,  between  plaintiff  and  John 
Irvin,  dated  September  11,  1884,  stipulating  as 
follows : — 

1.  Said  Martha  Jane  Irvin  agrees  to  forthwith  exe- 
cute and  deliver  to  said  John  Irvin  a  quit  claim  deed 
snch  as  he  may  procure,  conveying  all  her  right,  title, 
and  interest  of  every  kind  iu  a  tract  of  laud  in  Burn- 
side  Township,  Clearfield  County,  Pennsylvania, 
known  as  the  Klk  Lick  tract,  and  within  twenty  days 
from  the  date  hereof  execute  and  deliver  to  said  John 
Irvin,  or  any  person  he  may  name,  a  deed  to  be  by 
him  prepared  conveying  all  her  right,  title,  and  inter- 
est of  every  kind  in  all  the  remaining  real  estate 
owned  by  said  James  A.  Irvin,  wheresoever  situated, 
and  personal  property  and  assets  which  he  may  own 
or  be  interested  in,  excepting  only  the  personal  pro- 
perty in  and  about  the  house  in  which  she  now  resides. 

2.  She  agrees  to  surrender  up  and  deliver  possession 
of  the  premises  iu  which  she  now  li v«*s,  without  notice 
to  quit,  on  or  before  December  1,  1884. 

3.  She  agrees  within  twenty  days  from  this  date  to 
discontinue  the  equity  suit  pending  in  the  Court  of 
Clearfield  County,  Pennsylvania,  to  No.  1,  September 
Term,  1883,  against  the  said  James  A.  Irvin  and 
others. 

4.  In  consideration  of  the  foregoing,  said  John  Irvin 
agrees  and  binds  himself  to  pay  to  said  Martha  Jane 
Irvin  the  snm  of  six  thousaud  dollars,  as  follows  :  One 
thousand  dollars  in  hand,  one  thousand  dollars  on  do- 
livery  of  second  deed  within  contemplated,  to  be  made 
within  twenty  days,  and  the  remaining  four  thousand 
dollais  on  November  1,  1885,  for  which  he  is  to  give, 
on  the  delivery  of  said  second  deed  a  negotiable  promis- 
sory note,  with  an  indorser  such  as  Murray  &  Gordon, 
her  attorneys,  may  approve ;  said  note  to  be  with 
interest  from  December  1,  1864 ;  the  same  to  be  de- 
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livered  to  said  Murray  &  Gordon,  as  custodians  for  the 
parties  hereto.  Further,  h«  agrees  to  pay  to  said 
Martha  Jane  Irvin  the  sum  of  three  dollars  per  week, 
from  the  date  hereof,  nntil  December  1, 1S84.  He  also 
agrees  on  the  discontinuance  of  said  equity  suit,  to 
pay  all  docket  costs  thereon,  including  the  printing  of 
paper-book  of  plaintiff,  but  not  to  include  auy  costs 
for  witnesses  or  for  subpoenaing  the  same. 

5.  He  agrees  to  procure  to  said  Martha  Jane  Irvin, 
within  said  twenty  days,  the  transfer  of  the  title  to 
the  personal  property  now  in  her  possession,  and 
herein  reserved. 

C.  Said  Martha  Jane  Irvin  agrees  that  in  any  pro- 
ceeding she  may  institute  against  her  husband  for 
divorce,  she  will  not  assign  any  other  reason  therefor 
than  the  desertion  of  her  by  her  husband. 

On  September  12,  1884,  plaintiff  joined  with 
her  husband  in  executing  a  deed  to  defendant  for 
the  Klk  Lick  land,  and  received  $1000  the  con- 
sideration mentioned  in  said  deed.  A  second 
deed  was  prepared  under  the  above  agreement, 
and  dated  October  8,  1884,  but  plaintiff  then 
refused  to  sign  it.  Subsequently  she  signed  the 
following  paper : — 

Now  Clearfield,  Pa.,  March  28th,  1885.  This  is  to 
certify  that  after  having  considered  the  propriety  of 
carrying  out  the  arrangement  in  writing  made  with 
John  Irvin  in  September  last,  and  after  consulting 
with  my  friends  and  other  counsel,  I  have  definitely 
ceterroined  to  carry  out  the  same,  and  hereby  author- 
iie  my  said  attorneys,  Murray  &  Gordon,  to  discon- 
tinue the  equity  suit.prooeed  forthwith  with  the  divorce 
case,  and  in  all  respects  carry  out  the  agreement  ac- 
cording to  its  tenor  and  effect. 

On  April  24,  1885,  she  executed  the  second 
deed.  Whereupon  the  defendant  paid  plaintiff's 
attorneys,  Murray  &  Gordon,  $1000  in  cash,  de- 
livered to  them  the  bill  of  sale  of  personalty, 
and  also  'the  note  now  in  suit,  which  wad  as  fol- 
lows : — 

$4000.  Cpbwbssvillb,  Pa.,  October  8th,  1884. 

On  or  before  November  1st,  1885,  after  date  I  promise 
to  pay  to  the  order  of  Annie  M.  Irvin,  Four  Thousand 
Dollars,  at  the  County  National  Bank  of  Clearfield, 
Pa. 

Value  received.  With  interest  from  December  1st, 
1884. 

(Signed)  Joax  Irvik. 

(Indorsed)      Axnib  M.  Irvin. 

This  note  was  never  delivered  to  plaintiff  by 
her  attorneys,  and  in  her  pleadings  she  declared 
upon  the  contract  above  set  forth,  and  calling 
Cyrus  Gordon,  one  of  those  attorneys,  she  proved 
the  agreement,  and  identified  the  note  as  produced 
by  him. 

On  cross-examination,  this  witness  was  interro- 
gated as  follows : — 

Mr.  Orvis.  Q.  State  what  was  to  be  done  with 
that  note  under  the  agreement  made  between 
these  parties  on  the  eleventh  day  of  September, 
1884? 

Mr.  Peale.  We  object  to  the  question. 
The  Court.  The  best  evidence  is  the  written 
agreement  itself. 


Mr.  Orvis.  The  written  agreement  only  states 
that  it  was  to  be  placed  in  their  hands  as  custo- 
dians. It  does  not  state  for  what  purpose. 
The  agreement  that  was  not  put  in  writing  did 
provide — 

Mr.  Peale.  This  is  not  cross-examination. 
That  is  a  part  of  their  own  case.  We  simply 
called  the  witness  to  identify  the  note. 

The  Court.  I  do  not  think  it  is  properly  a 
part  of  the  cross-examination. 

Mr.  Peale.  It  is  a  part  of  their  own  case. 
Mr.  Orvis.  It  is  proper  to  show  that  this  note 
did  not  at  the  time  belong  to  this  plaintiff.  The 
contingency  upon  which  she  was  to  have  it  never 
arose. 

Mr.  Peale.  I  simply  asked  the  witness  to 
identify  the  bote. 

Mr.  Orvis.  That  does  not  make  it  her  (Mrs. 
Irvin's)  property. 

The  Court.  State  your  objections  to  the 
question. 

Mr.  Peale.  It  is  objected 


( 1 )  Because  it  is  not  proper  cross-examination. 

(2)  That  it  is  an  attempt,  upon  cross-exami- 
nation, to  introduce  parol  testimony  for  the  pur- 
pose of  proving  other  considerations  than  named 
in  the  agreement,  which  considerations,  as  set 
out  in  the  affidavit  of  defence  of  the  defendant, 
are  illegal ;  and  where  a  legal  consideration  is 
expressed  in  a  written  agreement,  parol  evidence 
is  not  admissible  to  prove  and  couple  an  illegal 
consideration  therewith,  for  the  purpose  of  de- 
feating recovery  for  the  debt  named  in  the 
written  agreement. 

(8)  That  where  the  illegal  consideration  al- 
leged does  not  appear  on  the  face  of  the  writing, 
but  is  interposed  by  way  of  defence  by  the 
obligor,  he  becomes  the  actor,  and  the  doctrine 
t'«  pari  delicto  applies  against  him  and  not  in  his 
favor. 

The  Court.  "  Inasmuch  as  the  contract  of 
the  11th  of  September,  1884,  provides  that  a 
note  of  $4000  shall  be  delivered  to  Murray  & 
Gordon  in  these  words:  'The  same  to  be  de- 
livered to  Murray  &  Gordon  as  custodians  for 
the  parties  hereto/  or  John  Irvin  and  Martha 
Jane  Irvin,  the  parties  to  the  said  contract,  we 
are  of  the  opinion  that  until  it  is  shown  that  the 
conditions  of  the  contract  have  been  complied 
with,  whether  expressed  in  the  contract  or  con- 
temporaneous therewith — which  may  be  inferred 
— the  legal  owner  of  this  note,  the  defendant, 
has  a  right  to  cross-examine  and  see  what  these 
conditions  were,  whether  or  not  they  are  illegal 
or  void,  as  against  the  policy  of  the  law,  as  I 
understand  the  law,  which  cannot  be  determined 
at  this  time.  We  cannot  know  what  they  are 
until  we  hear  them. 

"  Objections  overruled,  evidence  admitted,  and 
a  bill  sealed  for  the  plaintiff ;  reserving  for  our 
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future  consideration  the  question  of  the  validity 
or  legality  of  what  the  consideration  may  be  on 
the  parol  contract,  the  question  itself  not  dis- 
closing whether  there  was  any  illegal  considera- 
tion or  any  illegal  conditions  attached  to  the 
delivery  of  this  note." 

The  question  was  read  to  the  witness  as  fol- 
lows :  Q.  State  what  was  to  be  done  with  this 
note  under  the  agreement  made  between  these 
parties  on  the  11th  of  September,  1884. 

Mr.  Peale.  Is  that  the  question  ? 

The  Court.  I  have  decided  that  this  question 
is  a  proper  question  just  as  it  is.  What  the  effect 
of  the  answer  may  be  is  an  entirely  different 
question. 

Mr.  Peak.  My  colleague  suggests  additional 
objections. 

(4)  That  the  question  is  vague  and  indefinite 
in  that  it  is  not  limited  to  the  written  agreement 
of  the  11th  of  September,  1884. 

(5)  That  the  relations  of  client  and  attorney 
existed  between  Murray  &  Gordon  and  Martha 


dence  admitted,  and  exceptions  taken.  (Sixth  to 
tenth  and  twelfth  assignments  of  error.) 

The  plaintiff  offered  the  deed  from  John  Irvin 
el  al.  for  the  Elk  Lick  land  to  Charles  B.  How- 
ard, to  show  the  value  of  the  land,  the  consid- 
eration in  the  deed  being  $l,r>0,000,  that  con- 
sideration being  one  means  to  interpret  the  con- 
tract of  September  11,  1881.  Objected  to  as 
irrelevant.  Objection  sustained.  Evidence  ex- 
cluded. Exception.  (Eleventh  assignment  of 
error.) 

The  plaintiff  and  defendant  each  presented 
numerous  points  to  the  Court  bearing  upon  the 
question  of  the  effect  of  plaintiff's  agreement  to 
procure  a  divorce  from  her  husband,  and  the  evi- 
dence to  prove  the  same,  the  answers  to  which  and 
the  portions  of  the  charge  bearing  upon  the  same 
question  were  duly  assigned  for  error.  (Thir- 
teenth to  thirty-second  assignments  of  error.) 

Verdict  for  defendant  and  judgment  thereon  ; 
whereupon  the  plaintiff  took  this  appeal,  assign- 
ing as  error  the  admission  and  rejection  of  evi- 


Jane  Irvin,  the  plaintiff,  and  they  are  not  at  dence,  the  answers  to  points,  and  the  portions  of 
liberty  to  testify  to  a  privileged  matter.  the  charge  above  referred  to. 

The  Court.  Just  ask  the  question.  Frank  Fielding  (Oscar  Mitchell  and  S.  R. 


The  question  was  again  read  to  the  witness, 
who  answered :  "  Well,  it  was  left  with  us  as 
custodians,  and  was  to  be  held  by  us  until  the 
terms  of  the  contract  between  them  were  com- 
plied with ;  among  which  was  that  she  was  to 
procure  a  divorce  from  her  husband,  provided 
he  made  no  defence  to  it  or  did  not  prevent  her 


Peale  with  him),  for  the  appellant. 

John  H.  Orvit  (J.  F.  Snyder  with  him),  for 
the  appellee. 

May  4,  1891.    rAxaox,  C.  J.    There  are 
thirty-two  assignments  of  error  in  this  case.  A 
discussion  of  them  in  detail  is  impracticable, 
from  procuring  it."    (First  assignment  of  error.) '  We  can  only  refer  in  a  general  way  to  the  con- 

The  same  witness  was  further  interrogated  on  I  trolling  principles  presented  by  the  record, 
cross-examination,  as  to  whether  the  agreement      The  action  in  the  Court  below  was  brought 
to  procure  a  divorce  was  part  of  the  agreement  upon  a  promissory  note  for  $4000,  made  by  the 
of  September  11,  1884,  as  to  the  divorce  pro-  defendant  to  the  order  of  Annie  M.  Irvin  and  by 
ceedings  themselves,  and  as  to  the  cause  of  the  |  her  indorsed.    At  the  time  the  note  was  made  it 


delay  in  executing  the  second  deed  and  the  note, 
all  of  which  was  objected  to,  the  objections  over- 
ruled, and  exceptions  noted.  (Second,  third, 
fourth,  and  fifth  assignments  of  error.) 

The  defendant  offered  direct  evidence  a9  to  the 
receipt  given  by  Murray  &  Gordon  for  the  note, 
which  recited  that  it  was  to  be  held  by  them 
until  the  plaintiff  shall  have  procured  a  divorce 
from  her  husband  ;  the  receipt  for  the  money  and 
bill  of  6ale  received  by  them,  the  record  in  the 
divorce  6uit  begun  by  plaintiff,  but  never  con- 
cluded, the  evidence  of  Thomas  II.  Murray,  of 
the  firm  of  Murray  &  Gordon,  that  there  was  an 
agreement  additional  to  that  of  September  11, 
1884,  by  which  plaintiff  was  to  obtain  a  divorce 
from  ber  husband,  which  was  part  of  the  con- 
sideration of  that  agreement  and  left  out  of  the 
agreement  by  design  of  both  parties ;  and  the 
above  paper,  dated  March  28,  188.r>,  signed  by 
the  plaintiff,  all  of  which  evidence  was  objected 


was  delivered  to  Murray  &  Gordon,  attorney*, 
and  had  remained  in  their  possession  to  the  time 
of  the  trial  below,  when  it  was  produced  by  them 
upon  call.  The  circumstances  under  which  the 
note  was  given  and  placed  in  the  custody  of 
Murray  &  Gordon  may  be  briefly  stated  as 
follows : — 

Martha  Jane  Irvin,  the  plaintiff,  was  the  wife 
of  James  A.  Irvin.  The  latter  was  a  member  of 
the  firm  of  John  Irvin  &  Bros.  The  firm  owned 
valuable  real  estate  in  the  counties  of  Clearfield 
and  Indiana,  which  it  became  the  interest  of 
the  firm  to  sell.  They  contracted  to  sell  one 
tract,  known  as  the  Elk  Lick  land,  to  C.  B. 
Howard  and  others,  for  the  sum  of  $150,000. 
The  appellant  was  requested  to  sign  the  deed 
with  her  husband,  and  she  refused.  It  is  not 
necessary  to  refer  in  detail  to  the  subsequent  liti- 
gation and  proceedings  which  culminated  in  the 
agreement  dated  September  11,  1881,  between 


to  by  the  plaintiff,  objections  overruled,  the  evi-  [  the  appellant  and  John  Irvin.    By  the  terms  of 
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this  agreement  Mrs.  Irvin  agreed,  inter  a/ia,  to 
execute  a  quit  claim  deed  to  certain  real  estate 
described  therein,  and  to  convey  to  the  said 
John  Irvin,  the  defendant,  "all  her  right, title,  and 
interest  of  every  kind  in  all  the  remaining  real 
estate  owned  by  said  James  A.  Irvin."  By  the 
fourth  clause  of  said  agreement  it  is  provided  as 
follows :  "In  consideration  of  the  foregoing, 
said  John  Irvin  agrees  and  binds  himself  to  pay 
to  the  said  Martha  Jane  Irvin  the  sum  of  six 
thousand  dollars,  as  follows:  one  thousand  dol- 
lars in  hand  ;  one  thousand  dollars  on  delivery  of 
the  second  deed  within  contemplated,  to  be  made 
within  twenty  days,  and  the  remaining  four 
thousand  dollars  on  November  1,  1885,  for  which 
he  is  to  give,  on  the  delivery  of  said  second  deed, 
a  negotiable  promissory  note,  with  an  indorse r 
such  as  Murray  &  Gordon,  her  attorneys,  may 
approve :  said  note  to  be  with  interest  from 
December  1,  1884;  the  same  to  be  delivered  to 
said  Murray  &  Gordon  as  custodians  for  the 
parties  hereto,"  etc. 

And  by  the  sixth  paragraph  the  agreement 
further  provides  that  44  said  Martha  Jane  Irvin 
agrees  that  in  any  proceeding  she  may  institute 
against  her  husband  for  divorce,  she  will  not 
assign  any  other  reason  therefor  than  the  deser- 
tion of  her  by  her  husband." 

Upon  the  face  of  the  note  in  controversy  the 
plaintiff  had  no  title.  Her  name  did  not  appear 
upon  it,  and  it  was  not,  and  never  had  been  in 
her  possession.  Upon  the  trial  below  she  called 
a  witness  to  prove  the  signatures  to  the  agree- 
ment, and  also  to  identify  the  note  as  the  one 
referred  to  therein.  With  this  proof  in,  her  case 
was  complete,  and  upon  the  face  of  the  papers 
she  would  have  been  entitled  to  recover,  provided 
she  had  complied  with  the  terms  of  the  agree- 
ment. Just  here  occurred  the  first  departure 
upon  the  trial  in  the  Court  below.  It  is  fully 
set  forth  in  the  first  assignment,  which  is  as  fol- 
lows :  44  The  Court  erred  in  permitting  the  de- 
fendant to  introduce  his  defence  on  cross-exami- 
tion  of  Cyrus  Gordon,  Esq.,  called  by  plaintiff 
as  a  subscribing  witness  to  the  signatures  to  the 
contract,  and  to  identify  note  offered  by  plain- 
tiff." The  same  question  was  raised  by  a  number 
of  subsequent  assignments,  but  they  do  not  con- 
form to  the  rules  of  Court.  The  first  assignment, 
however,  enables  us  to  rule  it. 

The  witness  was  allowed,  against  the  objection 
of  the  plaintiff,  to  inject  the  defence  into  the  case 
upon  cross-examination.  He  was  called  for  a 
single  purpose,  viz.,  to  prove  the  signatures  to 
the  agreement,  and  to  identify  the  note.  The 
witness  was  permitted  to  say:  44 Well,  it  (the 
note)  was  left  with  us  as  custodians,  and  was  to 
be  held  by  us  until  the  terms  of  the  contract  be- 
tween them  were  complied  with ;  amongst  which 
was  that  she  was  to  procure  a  divorce  from  her 


husband,  provided  he  made  no  defence  to  it,  or 
did  not  prevent  her  from  procuring  it." 

It  will  be  seen  that  this  directly  contradicts 
the  written  agreement.  It  contains  no  clause 
by  which  Mrs.  Irvin  agreed  to  procure  a  divorce 
from  her  husband.  On  the  contrary,  she  merely 
stipulates  that  in  case  she  should  proceed  against 
him  for  a  divorce  she  would  not  assign  any  other 
reason  than  his  desertion.  To  meet  this  diffi- 
culty the  defendant  was  permitted  to  prove  by 
the  cross-examination  of  the  witness,  and  against 
objection,  that  it  was  the  understanding  at  the 
time  the  agreement  was  executed  that  the  plain- 
tiff was  to  procure  a  divorce  from  her  husband 
before  she  would  be  entitled  to  receive  the  four 
thousand  dollars;  that  this  understanding  was 
in  parol,  and  was  purposely  omitted  from  the 
writing.  It  was  contended  on  the  part  of  the 
defendant  that  the  divorce  was  the  consideration, 
or  a  part  of  the  consideration,  of  the  agreement ; 
that  such  a  contract  was  against  public  policy 
and  tainted  the  entire  transaction. 

It  is  almost  needless  to  observe  that  an  ample 
consideration  appears  upon  the  face  of  the  paper. 
The  plaintiff  was  relinquishing  valuable  dower 
rights  for  a  moderate  compensation.  She  denies 
that  any  such  agreement  existed  in  regard  to  the 
divorce.  Upon  this  point  there  is  a  conflict  of 
testimony,  which  we  are  not  required  to  discuss. 
I  will  observe,  however,  that  in  our  view  the 
paper  of  March  28, 1885,  purporting  to  be  signed 
by  the  plaintiff,  does  not  strengthen  the  defend- 
ant's case  upon  the  facts.  The  reference  therein 
to  the  divorce  is  entirely  consistent  with  what  is 
said  about  it  in  the  written  agreement.  It  is 
evidence  merely  that  she  had  commenced  divorce 
proceedings ;  not  that  she  had  bound  herself  as  a 
part  of  the  consideration  of  the  contract  to  pro- 
cure a  divorce. 

It  is  very  clear  that  all  this  evidence  was  im- 
properly received,  upon  cross-examination.  The 
agreement  itself  explained  the  terms  upon  which 
the  note  was  held.  If  relevant  at  all,  it  was  only 
by  way  of  defence.  We  do  not  think,  however,  it 
was  competent  at  any  time,  or  for  any  purpose. 
The  effect  of  it  was  to  reform  a  written  instru- 
ment executed  under  the  hands  and  seals  of 
the  parties ;  not  only  to  reform  it,  but  to  inject 
into  it  a  stipulation,  which  the  defendant  claims 
renders  it  null  and  void,  and  prevents  the  re- 
covery of  a  valid  consideration  stipulated  to  be 
paid  for  its  execution. 

The  principle  is  too  well  settled  to  need  the 
citation  of  authority,  that  where  by  fraud,  acci- 
dent, or  mistake,  something  is  omitted  from  an 
instrument,  a  Chancellor  will  reform  it  in  accord- 
ance with  the  actual  agreement  of  the  parties. 
But  neither  fraud,  accident,  nor  mistake  was  al- 
leged in  this  case.  The  contention  is,  that  the 
alleged  clause  .stipulating  for  a  divorce  was  pur- 
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July  '90,  137  ;  Jan.  '91,  308.         February  24,  1891. 

In  re  Road  in  Roaring  Brook  Township. 

Appeals  and  writs  of  certiorari — Road  law — 
Duties  of  supervisors — Order  of  Court  to 
open  road — now  enforced — Act  of  June  18, 
1836. 

No  appeal  lies  in  road  cases  ;  and  although  since 
the  passage  of  the  Act  of  May  9,  1889  (P.  L.  158),  the 
writ  taken  in  such  cases  is  called  an  appeal,  it  is  in 
reality  a  certiorari,  and  brings  up  nothing  but  the 
record. 

Under  the  Act  of  April  1,  1874  (P.  L.  50),  a  writ  of 
certiorari  to  a  Court  of  Quarter  Sessions,  in  the  matter 
of  the  proceedings  to  locate  a  township  road,  must 
be  taken  within  two  years  from  the  date  of  the  con- 
flrmation  of  the  report  of  the  viewers  appointed  by  the 
Court.  A  writ  taken  more  than  two  years  from  such 
date  will  be  quashed. 

In  rt  Road  in  Salem  Township,  103  Pa.  250,  followed. 

The  refusal  by  supervisors  to  open  a  highway  as 
soon  as  practicable  after  it  has  been  laid  out  aud  con- 
firmed, or  the  neglect  or  refusal  to  keep  it  in  repair,  is 
an  injury  to  the  public,  and  indictable  as  a  public 
or  common  nuisance. 


posely  omitted  from  the  paper.  It  is  in  direct 
conflict  with  the  written  instrument;  the  defend- 
ant contends  that  it  destroys  it  in  part  at  least. 
I  know  of  no  decided  case,  and  no  principle  of 
law,  which  permits  an  oral  contract,  made  at  the 
same  time  with  a  written  contract  under  seal, 
and  purposely  omitted  therefrom,  to  be  set  up 
not  only  to  contradict  but  to  destroy  it.  The 
two  agreements  cannot  possibly  stand  together; 
one  or  the  other  must  fall.  When  parties  with- 
out  fraud  or  mistake  have  put  their  engagements 
in  writing,  that  is  not  only  the  best,  but  the  sole 
evidence  of  their  agreement.  We  may  well  be 
excused  at  this  late  day  from  entering  upon  an 
elaborate  discussion  of  the  law  in  relation  to  the 
admission  of  oral  evidence  to  affect  written  in- 
struments. It  may  be  received  to  explain  the 
subject-matter  of  such  papers.  (Barnhart  r. 
Riddle,  29  Pa.  92),  to  prove  a  consideration  not 
mentioned  in  a  deed,  provided  it  be  not  incon- 
sistent with  the  consideration  expressed  in  it 
(Lewis  r.  Brewster,  57  Id.  410),  but  not  to 
contradict  or  vary  the  terms  of  the  instrument 
itself  (Martin  v.  Berens,  67  Id.  459).  The  ex- 
ception is  where  there  has  been  fraud,  accident, 
or  mistake  in  the  making  of  the  agreement. 
And  even  in  such  case  the  instrument  can  only 
be  reformed  by  clear,  precise,  and  indubitable 
evidence  of  what  occurred  at  the  time  of  the 
transaction.  As  was  well  said  by  this  Court  in 
the  case  last  cited :  «*  Where  parties  without 
any  fraud  or  mistake  have  deliberately  put  their 
engagements  in  writing,  the  law  declares  the 
writing  to  be  not  only  the  best,  but  the  only 
evidence  of  their  agreement,  and  we  are  not  dis- 
posed to  relax  the  rule." 

When  the  plaintiff  had  proved  the  agreement 
of  September  11,  1884,  and  had  identified  the 
note  in  suit,  she  had  a  clear  case.  There  was 
not  a  trace  of  anything  in  it  that  offended  against 
morality  or  public  policy.  Hence  we  can  under- 
stand the  anxiety  of  the  defendant  to  inject  into 
it  upon  cross-examination  something  to  discolor 
it.  Had  the  evidence  referred  to  been  rejected 
the  defendant  would  have  been  compelled  to  set 
up  what  he  designates  as  an  unlawful,  if  not  im- 
moral transaction,  by  way  of  defence.  As  he 
was  a  party  to  it  he  might  have  found  this  dif- 
ficult. Without  expressing  an  opinion  as  to  the 
legal  effect  of  the  transaction,  it  is  sufficient  to 
say  that  it  did  not  properly  appear  in  the  plain- 
tiff's case,  and  her  right  to  recover  could  not  be 
defeated  for  such  reason. 

Judgment  reversed,  and  a  venire  facias  de 
nove  awarded.  c.  k.  z. 


The  report  of  viewers  to  locate  a  certain  road  having 
been  confirmed  absolutely,  the  supervisors  were 
ordered  by  the  Conrt  to  open  said  road.  This  the 
supervisors  neglected  to  do,  and  filed  reasons,  (1)  that 
in  their  judgment  the  road  was  not  necessary  ;  (2)  that 
to  open  the  road  would  increase  the  debt  of  the  town- 
ship beyond  the  constitutional  limit.  Whereupon  the 
Court  below  awarded  an  attachment  against  them  for 
contempt.    On  appeal  by  the  supervisors  : 

Held,  that  the  Court  had  power  to  enforce  its 
order. 

Htld,  also,  that  the  supervisors  had  no  discretion  in 
the  matter,  and,  therefore,  the  reasons  assigned  by 
them  in  their  answer  were  insufficient. 


The  power  of  the  Quarter  Sessions  to  issue  an  at- 
tachment in  such  a  case  not  decided. 

Appeals  of  Jacob  Wesser  and  Alfred  Griffin, 
supervisors  from  the  decree  of  the  Quarter 
Sessions  of  Lackawanna  County  awarding  an 
attachment  and  commitment  unless  the  order  of 
Court  to  open  a  certain  road  in  Roaring  Brook 
Township,  Lackawanna  County,  be  complied 
with;  and  also  from  the  decree  refusing  the 
prayer  of  a  petition  to  stay  the  order  to  open 
said  road,  and  refusing  to  grant  a  rule  to  show 
cause  why  the  original  report  of  viewers  should 
not  be  stricken  off.  The  two  appeals  were 
argued  together. 

On  June  28,  188Q,  a  petition  was  filed  in  the 
Quarter  Sessions  of  Lackawanna  County, 
setting  forth  that  the  inhabitants  of  the  town- 
ship of  Roaring  Brook  labored  under  great  in- 
convenience for  want  of  a  public  road  or  high- 
way to  lead  from  a  point  in  a  public  road  known 
as  the  Philadelphia  and  Great  Bend  Turnpike 
at  the  railway  station  in  said  township  of  Roar- 
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ing  Brook,  to  a  point  in  a  public  road  known  as 
the  Roaring  Brook  Turnpike,  at  or  near  the 
store-house  of  Joshua  S.  Miller,  in  said  township. 
The  viewers  reported  that  they  had  laid  out  and 
returned  for  public  use  the  road  described  in 
their  report.  On  October  18,  1886,  the  report 
t>f  viewers  was  confirmed  nisi,  and  the  width  of 
the  road  fixed  at  fifty  feet.  On  January  21, 
1887,  the  report  was  confirmed  finally. 

On  October  19,  1887,  a  petition  was  filed  and 
order  made  appointing  viewers  to  inquire  as  to 
whether  the  road  should  be  vacated.  On  Feb- 
ruary 8,  1888,  the  last  named  viewers  reported, 
and  recommended  that  the  road  be  vacated  from 
the  line  of  J.  S.  Huntingdon  to  the  Roaring 
Brook  Turnpike.  On  November  26,  1888,  ex- 
ceptions to  the  report  of  the  viewers  to  vacate 
were  sustained  and  the  report  set  aside.  A  sec- 
ond petition  to  vacate  was  fiied  June  19,  1889, 
and  viewers  appointed. 

On  June  24,  1889,  the  order  directing  the 
road  to  be  opened  was  issued.  On  October  21, 
1889,  the  report  of  viewers  was  filed  recommending 
that  the  road  should  not  be  vacated,  but  that  the 
opening  of  the  same  would  be  inconvenient  and 
burdensome  to  the  township  of  Roaring  Brook. 
On  March  24,  1890,  the  report  of  the  second 
viewers  appointed  for  the  purpose  of  determining 
whether  the  road  should  be  vacated  or  not,  was 
set  aside. 

The  order  to  open  the  road  issued  October  21, 
1889,  while  proceedings  were  pending  to  vacate 
the  road,  and  was  served  upon  the  supervisors 
April  24,  1890. 

On  May  8,  1890,  the  supervisors  filed  a 
petition  praying  the  Court  to  stay  the  order  to 
open  and  to  set  aside  the  original  report  of 
viewers.  On  May  26,  1890,  the  Court,  Arch- 
ibald, 1*.  J.,  refused  the  petition  to  stay  the 
order  and  to  set  aside  the  report.  Whereupon 
the  supervisors  appealed  (Supreme  Court,  July, 
'90,  137). 

On  July  3,  1890,  the  affidavit  of  U.  G. 
Schoonmaker  was  filed,  setting  forth  the  service 
of  the  order  to  open  on  the  supervisors,  and  that 
the  road  had  not  been  opened,  and  a  rule  was 
granted  to  show  cause  why  the  supervisors  should 
not  be  committed  for  contempt,  returnable  August 
25,  1890. 

An  attachment  was  awarded  and  the  super- 
visors were  brought  in  by  the  sheriff".  They 
then  filed  an  answer  setting  forth  that  the  pro- 
posed road  was  not  necessary  or  convenient  for 
the  travelling  public;  and  that  it  would  be 
burdensome  to  the  township  and  would  increase 
tbe  debt  thereof  beyond  the  constitutional  limit, 
which  expense  they  were  advised  they  had  no 
power  to  incur  as  all  the  funds  in  their  hands 
were  required  for  other  necessary  work.  The 
Court  again  ordered  an  attachment  and  that  the 


supervisors  be  committed  unless  they  complied 
with  the  order  issued  June  24,  1889.  Where- 
upon the  supervisors  appealed,  assigning  for  error 
this  action  of  the  Court.  (Supreme  Court,  Jan. 
'91,  308.) 

S.  B.  Price,  for  appellants. 

To  obey  the  order  of  the  Court  would  increase 
the  debt  of  the  township  beyond  the  constitutional 
limit. 

Constitution,  Art.  9,  §  8. 

Pike  County  v.  Rowland,  94  Pa.  249. 

Wheeler  r.  Phila.,  77  Id.  338. 

Ackerman  r.  Buchanan,  109  Id.  254. 

City  of  Wilkes-Barre's  Appeal,  Id.  554. 

Cooley's  Const.  Lim.,  5  ed.,  pp.  233-4,  641-2. 

Endlich  ou  the  Int.  of  State.,  p.  757,  §  538. 

Dillon  on  Municipal  Corp.,  5  381. 

Cooley  on  Taxation,  p.  209. 
This  case  is  not  analogous  to  that  where  a 
municipality  has  brought  upon  itself  a  liability 
by  the  commission  of  a  tort,  as  were  the  cases 
cited  by  the  Court  below. 

Bnrtla  r.  Des  Moines,  38  Iowa,  414. 

Rice  v.  Des  Moines,  40  Id.  638. 

Mclrackeu  r.  San  Francisco,  16  Cal.  632. 
CJtarles  H.  Welles,  contra. 
Though  called  an  appeal  since  the  passage  of 
the  Act  of  May  9,  1889  (P.  L.  158),  this  writ 
is  a  certiorari.  No  appeal  lies  in  a  road  case, 
which  is  reviewable  only  by  writ  of  certiorari, 
and,  therefore,  the  Court  will  not  go  into  the 
merits  of  the  case,  but  will  only  examine  what 
appears  on  the  record. 

Rand  v.  King,  26  Weekly  Notes,  81. 

Supreme  Court  Rule  34. 

Widening  Chestnut  Street,  86  Pa.  88. 

Kensington  v.  Oxford  Tpke.  Co.,  97  Id.  260. 

Church  Street,  54  Id.  353. 

Kirk's  Appeal,  28  Id.  185. 

Road  in  Lower  Macungie  Twp.,  26  Id.  221. 

Spring  Garden  Road,  43  Id.  144. 

Com.  r.  Curley,  45  Id.  392. 

Oidding's  Appeal,  81  Id.  72. 

Election  Cases,  65  Id.  20. 
The  Court  had  power  to  enforce  its  order  by 
attachment  for  contempt,  and  could  commit  for 
refusing  to  obey. 

Act  of  Juno  16,  1836,  §  23. 
The  certiorari  in  this  case  having  been  taken 
more  than  two  years  after  the  judgment  signed 
or  entered  of  record,  or  the  decree  was  pro- 
nounced, the  writ  must  be  quashed. 

Act  of  April  1,  1874,  P.  L.  50. 

Road  in  Salem  Twp.,  103  Pa.  250. 

JANUARY,  '91,  308. 

March  9,  1891.  Paxbon,  C.  J.  This  case 
is  entitled  as  an  appeal  and  has  been  argued  as 
such.  It  is  not,  however,  for  no  appeal  lies  in 
such  a  case.  It  is  a  certiorari  and  brings  up  noth- 
ing but  the  record.  We  must  examine  it  by 
what  appears  therein. 

The  appellants  are  the  supervisors  of  Roaring 
Brook  Township,  and  were  ordered  by  the  Court 
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below  to  open  a  road  in  said  township.  The  re- 
port  of  the  viewers  upon  said  road  was  finally 
confirmed  January  21, 1887.  The  order  to  open 
was  issued  June  24,  1889,  and  served  upon  the 
supervisors  April  24, 1890.  Between  these  dates 
there  appears  to  have  been  an  unsuccessful  at- 
tempt to  have  the  road  vacated,  and  the  record 
contains  some  evidence,  as  is  not  infrequent  in 
road  cases,  of  a  local  wrangle  over  the  matter. 
The  supervisors  neglected  or  refused  to  open  the 
road,  whereupon  the  Court  below  awarded  an 
attachment  against  them  as  for  contempt.  It 
was  this  order  of  which  they  now  complain. 

In  the  answer  to  the  order  or  rule  for  the  at- 
tachment the  supervisors  set  forth  their  reasons 
for  not  opening  the  road,  the  principal  of  which 
are  the  following :  (o)  That  the  road  is  not 
necessary,  or  in  their  precise  language,  44  On  ex- 
amination the  road  ordered  to  be  opened,  we 
say,  upon  our  oaths,  that  we  do  not  and  did  not 
think  it  necessary  or  convenient  for  the  travelling 
public"  (b)  That  to  open  the  said  road  would 
involve  an  expense  of  at  least  two  thousand 
dollars,  which  would  increase  the  debt  of  the 
township  beyond  the  constitutional  limit. 

The  sixth  section  of  the  Act  of  June  13,  1836 
(P.  L.  556),  provides  that  "Public  roads  or 
highways  laid  out,  approved,  and  entered  on 
record  as  aforesaid,  shall,  as  soon  as  may  be 
practicable,  be  effectually  opened,"  etc.  Under 
this  Act  it  is  the  duty  of  the  supervisors  to  open 
a  public  road  as  soon  as  practicable  after  it  has 
been  laid  out  and  confirmed.  Not  opening  a 
highway,  or  refusing  and  neglecting  to  keep  it  in 
repair,  is  an  injury  to  the  public,  and  is  indict- 
able as  a  public  or  common  nuisance.  (Graffins 
r.  Com.,  3  P.  &  W.  502.)  The  supervisor  is 
enjoined  by  statute  to  open  and  re|>air  public 
roads,  and  it  is  essential  to  the  convenience  of 
the  public,  that  the  remedy  to  enforce  compliance 
on  the  part  of  the  officers  should  be  emphatic, 
and  at  the  instance  of  the  public  authorities  of 
the  State.    (Edge  v.  Com.,  7  Pa.  275.) 

With  this  brief  reference  to  the  law  we  will 
consider  the  reasons  given  by  the  supervisors  for 
their  neglect.  The  first  does  not  require  dis- 
cussion. The  law  does  not  make  them  the  judges 
of  the  necessity  for  the  road,  nor  does  it  clothe 
them  with  power  to  reverse  the  finding  of  the 
jury  and  the  order  of  the  Court  below. 

Nor  do  we  attach  much  weight  to  the  second 
reason.  The  order  of  Court  which  they  have 
refused  to  obey  does  not  require  them  to  increase 
the  debt  of  the  township  beyond  the  constitutional 
limit.  It  appears  that  a  portion  of  the  road  has 
been  already  opened,  and  that  only  a  small  part 
thereof  remains  to  be  opened.  It  was  stated  at 
bar,  and  not  denied,  that  a  responsible  party  had 
filed  in  the  Court  below  an  offer  in  writing  to 
the  balance  of  the  road  in  a  satisfactory 


manner  for  the  sum  of  two  hundred  and  fifty 
dollars.  Be  that  as  it  may,  the  supervisors  admit 
funds  in  their  hands,  without  staling  how  much, 
but  allege  that  they  are  needed  for  other  purposes. 
In  other  words,  they  propose  to  apply  such 
moneys  in  their  own  way  and  in  disregard  of  the 
order  of  the  Court.  They  are  clothed  with  the 
power  of  taxation,  and  there  is  nothing  to  show 
that  they  have  exhausted  it  or  have  even  the  dis- 
position to  lay  such  taxes  in  the  future  as  may 
be  necessary  to  enable  them  to  obey  the  order. 
We  may  assume  that  the  Court  below  would 
grant  them  any  reasonable  indulgence  rendered 
necessary  by  the  financial  condition  of  the  town- 
ship were  they  engaged  in  a  bona  fide  attempt  to 
carry  out  the  order.  No  such  attempt  appears 
however ;  no  move  has  been  made  in  that  direc- 
tion, although  months  have  elapsed  since  the 
order  was  served  upon  them.  Their  position  is 
not  one  of  obedience  but  of  defiance  to  the  Court. 
This  cannot  be  permitted. 

It  is  proper  to  say  that  no  question  was  raised 
as  to  the  power  of  the  Quarter  Sessions  to  issue 
the  attachment.  We  decide  only  what  is  before 
us. 

Order  affirmed. 

jclt  '90,  137. 

March  9,  1891.  Per  Curiam.  The  report 
of  viewers  was  confirmed  absolutely  January  21, 
1887.  The  certiorari  having  been  taken  out 
more  than  two  years  thereafter  must  be  quashed. 
(Act  of  April  1,  1874,  P.  L.  50;  In  re  Road  in 
Salem  Township,  108  Pa.  250.) 

Writ  quashed.  8.  h.  t. 


Jan.  '90,  388.  February  2,  1891. 

Appeal  of  Fox,  Moore  &  Co. 

Parol  testimony  to  vary  written  instrument — 
Mistake —  When  mutual  mistake  may  be  ex- 
plained. 

However  plain  the  words  of  a  written  instrument, 
and  however  obvious  their  meaning,  a  mutual  mistake 
may  undoubtedly  be  corrected. 

A  debtor  confessed  a  judgment  to  his  attorney -at- 
law  aa  *'  trustee  for  my  creditors."  A  mortgage-credi- 
tor claimed  to  participate  iu  the  fund  raised  by  the 
sale  of  personal  property  by  virtue  of  a  judgment 
obtained  on  the  bond  accompanying  her  mortgage. 
Whereupon  evidence  was  offered  showing  that  the 
debtor  had  specifically  told  his  attorney  that  the  judg- 
ment was  to  secure  his  "  business  creditors,"  and  that 
he  had  two  mortgage  creditors  who  were  not  to  be 
included,  and  a  contemporaneous  paper  was  prepared 
Betting  forth  the  names  of  the  uusecured  creditors 
only.  The  sum  for  which  the  judgment  was  con- 
fessed was  a  few  dollars  less  than  the  total  of  the 
unsecured  debts.  It  was  further  shown  that  the 
position  of  the  said  mortgage  creditor  was  not  preju- 
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diced  by  the  fact  that  the  judgment  and  execution 
seemed  to  be  in  part  for  her  benefit : 

Held,  that  the  above  evidence  was  admissible  to 
explain  the  mntual  mistake  by  which  the  class  of 
creditors  for  whom  the  judgment  was  confessed  was 
omitted  from  the  instrument,  and  that  the  said  mort- 
gage creditor  mast  be  excluded  from  the  distribution. 

Appeal  of  Fox,  Moore  &  Co.,  from  the  decree 
of  the  Common  Pleas  of  Montgomery  County, 
distributing  a  fund  arising  from  a  sheriff's  sale 
of  the  personal  property  of  David  Davis. 

The  facts  are  as  follows :  David  Davis  being 
in  business  difficulties  confessed  a  fraudulent 
judgment  to  one  Eadline,  his  brother-in-law ;  a 
sale  was  made,  and  Eadline  purchased  and  went 
into  possession  under  an  agreement  with  Davis 
which  he  subsequently  failed  to  carry  out.  Davis 
thereupon  consulted  counsel  (J.  P.  Hale  Jenkins, 
Esq.)  who  advised  him  to  confess  a  judgment  to 
a  trustee  for  bis  creditors.  Davis  prepared  a 
list  known  in  the  proceedings  as  Exhibit  A, 
containing  twelve  names  with  the  amounts,  sub- 
sequently at  the  same  interview  adding  two  more 
and  saying  that  there  were  still  two  aggregating 
less  than  $50,  the  names  and  amounts  of  which 
he  had  forgotten.  These  also  were  added  at  a 
later  date.  The  total  amount  of  these  claims 
was  $151 5.90.  Davis  being  asked  about  his 
other  indebtedness  said  he  owed  his  father  $300, 
but  that  he  did  not  want  to  come  in  on  this  judg- 
ment ;  that  there  was  also  a  mortgage  of  $6000 
on  his  real  estate  store  property,  held  by  Mary 
G.  Stacker,  and  one  of  $3500  by  some  one  else 
on  9  acres  of  land  in  Lower  Merion  against  him. 
He  6aid  these  mortgage  debts  and  his  father's 
debt  were  not  to  be  included  in  the  judgment, 
but  were  to  be  excluded.  He  was  told  by  Mr. 
Jenkins  that  there  would  be  no  trouble  about  that. 
Thereupon  a  judgment  note  was  executed  by 
Davis  in  favor  of  Jenkins  »•  trustee  for  my  credi- 
tors," in  the  sum  of  $1500  payable  on  demand. 
An  execution  was  issued  the  same  day,  and  the 
net  sum  of  $965.08,  having  been  paid  into  Court 
was  referred  to  Walter  S.  Jennings,  Esq.,  an 
Auditor,  for  distribution.  Davis  subsequently 
became  insane. 

Before  the  Auditor  the  fund  was  claimed  by 
the  creditors  whose  names  appeared  on  the  paper, 
Exhibit  A,  and  by  Mary  G.  Stacker,  on  the 
bond  for  $6000  accompanying  the  mortgage,  for 
the  said  sum  above  referred  to.  The  latter  claim 
was  resisted  on  the  ground  that  the  claimant  was 
not  included  among  the  beneficiaries  in  the  judg- 
ment. 

Mr.  Jenkins  testi6ed  distinctly  that  the  inten- 
tion of  Mr.  Davis  was  to  confess  a  judgment  in 
favor  of  his  "  business"  or  unsecured  creditors 
only,  and  to  exclude  the  mortgagees  and  his 
father,  and  that  it  was  through  hurry  that  this 
intention  was  not  expressed  on  the  face  of  the 


note.  Frank  L.  Murphy,  a  member  of  the  bar 
in  Mr.  Jenkins's  office,  corroborated  this,  and 
J.  A.  Strassburger,  Esq.,  counsel  for  Fox,  Moore 
&  Co.,  claimants,  testified  that  the  facts  were 
similarly  explained  to  him  by  Jenkins  in  the 
presence  of  Davis  in  the  prothonotary's  office  at 
the  time  the  judgment  was  entered,  as  an  in- 
ducement to  him  not  to  proceed  with  the  suit 
then  pending,  in  favor  of  his  clients. 

The  Auditor  excluded  the  above  testimony, 
saying,  inter  alia  : — 

"  Nor  does  the  Auditor  believe,  even  if  Mr. 
Davis  testified  to  the  same  facts  relative  to  the 
parties  to  be  included  in  the  judgment,  and  his 
testimony  were  believed  as  confidently  as  is 
Mr.  Jenkins's,  that  it  would  be  admissible  to 
exclude  Mrs.  Stacker's  judgment. 

"  The  bond  of  Mrs.  Stacker  was  entered  in 
the  Court  of  Common  Pleas  February  11, 1886, 
more  than  one  month  prior  to  the  entering  of  the 
trust  judgment ;  interest  was  then  due  and  un- 
paid upon  it,  and  Mrs.  Stacker  had  the  right  to 
rely  upon  its  terms  and  forbear  execution  upon 
her  judgment,  unless  she  had  timely  notice  from 
Davis  that  she  was  not  included.  There  is  no 
evidence  that  she  had  such  notice  till  long  after, 
when  it  was  too  late  for  her,  if  she  desired,  to 
test  the  validity  of  the  other  debts,  and  it  is 
impossible  to  say  what  effect,  if  any,  the  entry 
of  the  confessed  judgment  had  upon  the  course 
which  otherwise  Mrs.  Stacker  might  have  pur- 
sued." 

He  accordingly  admitted  the  Stacker  judg- 
ment to  participation  in  the  fund,  and  reported 
a.  pro  rata  distribution  of  11  per  cent. 

Exceptions  were  filed  on  behalf  of  Fox,  Moore 
&  Co.,  the  largest  of  the  unsecured  creditors, 
which  were  dismissed  by  the  Court,  and  a  decree 
made  in  conformity  with  the  Auditor's  recom- 
mendation ;  whereupon  the  exceptants  appealed, 
assigning  for  error  this  action  of  the  Court. 

J.  A.  Strassburger,  for  appellants. 

Montgomery  Evans  (Louis  M.  Childs  with 
him),  for  appellee. 

April  6,  1891.  Clark,  J.  It  is  conceded 
that  on  the  17th  of  March,  1886,  when  David 
Davis  executed  the  judgment  bond  of  $1500  to 
J.  P.  Hale  Jenkins,  trustee  for  his  creditors,  he 
was  indebted  to  Joseph  Davis,  his  father,  in  the 
sum  of  $300 ;  that  there  was  a  mortgage  of 
$6000  on  the  store  property  at  Merion  Square, 
and  one  of  $3500  on  the  nine  acres,  and  that  he 
had  "  business  creditors"  to  the  amount  of  about 
$1500.  According  to  the  terms  of  the  obligation 
as  written,  Jenkins  held  it  for  the  creditors  gener- 
ally ;  he  was  to  make  npro  rata  distribution  among 
all  the  creditors  share  and  share  alike. 

But  it  appears  from  the  findings  of  the  Auditor, 
and  from  the  testimony,  which  is  of  the  most  pre- 
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else,  clear,  and  indubitable  character,  that  this 
whs  not  the  intention  of  either  of  the  parties  to 
the  obligation.  The  bond  it  would  seem  was 
drawn  in  the  sum  of  $1500,  to  cover  certain 
claims,  which  were  scheduled  in  writing  at  the 
time  of  the  execution  of  the  bond,  and  which  it 
whs  the  purpose  and  intention  of  the  parties  to 
secure.  The  testimony  is  wholly  to  this  effect, 
and  is  of  the  clearest  and  most  satisfactory 
character ;  indeed  there  is  no  evidence  to  the 
contrary,  apart  from  the  words  of  the  obligation 
itself. 

It  is  contended,  however,  that  as  the  words 
contain  no  ambiguity,  but  are  plain  and  clear  in 
their  meaning,  they  must  be  read  as  they  are 
and  be  construed  according  to  their  obvious  im- 
port, especially  as  Davis  himself  is  Bilent,  and 
has  done  nothing  to  vary  their  effect. 

But  however  plain  the  words  and  obvious  their 
meaning,  if  the  bond  was  in  fact  given  to  secure 
certain  creditors  only,  and  there  was  a  mistake 
made  in  the  expression  of  the  uses  to  which  the 
proceeds  were  to  be  applied,  that  mistake,  if  it  was 
mutual,  may  undoubtedly  be  corrected,  if  the 
correction  does  no  injury  to  those  who  may  have 
supposed  themselves  entitled  to  participate.  Nor 
can  it  be  doubted  that  the  parties  for  whose 
special  use  the  bond  is  alleged  to  have  been 
given,  have  meritorious  standing  in  Court  to 
show  that  a  mistake  was  in  fact  made  ;  they  are 
not  mere  volunteers.  David  Davis  is  insane ;  he 
is  confined  in  a  lunatic  asylum,  and  is  now,  in 
respect  of  this  case,  as  if  he  were  dead.  The 
claim  of  Fox,  Moore  &  Co.  is  in  their  own 
right;  it  would  not  now  be  in  the  power  of 
David  Davis  to  gainsay  that  right  if  he  were 
sane  ;  their  standing  in  Court  is  distinct  and  in- 
dependent of  Davis,  and  it  is  a  matter  of  no  con- 
cern that  he  does  not  complain.  He  cannot  now, 
either  by  his  silent  acquiescence  or  his  acts, 
divert  the  fund  from  the  persons  entitled. 

It  appears,  from  the  report  of  the  Auditor, 
that  some  time  prior  to  this  transaction  David 
Davis  had  transferred  his  stock  of  merchandise, 
in  fraud  of  creditors,  to  one  George  W.  Eadline, 
who  seemed  disposed  to  take  advantage  of  his 
position  to  apply  the  same  to  his  own  use  rather 
than  for  the  benefit  of  Davis,  as  they  had  agreed. 
Davis  thereupon  employed  Mr.  Jenkins  as  his 
counsel.  The  Auditor  in  stating  the  facts  which 
followed,  in  substance  says  :.  Mr.  Jenkins  advised 
him  that  if  he  had  any  bona  Jide  creditors  he 
should  compile  a  statement  of  them  the  next 
morning  and  bring  it  to  him.  On  March  17, 
1836,  pursuant  to  advice,  Davis  called  with  the 
statement  marked  "  A."  The  first  twelve  names 
of  the  creditors,  and  the  amounts  due  to  them 
respectively,  were  written  on  the  paper.  The 
names  of  E.  S.  Reeves,  Hague  &  Co..  and  Carey 
Bros.  &  Gravemeyer  were  added  by  Jenkins  that 


morning  before  the  judgment  was  confessed,  and 
Davis  said  there  were  two  other  creditors  whose 
claims  amounted  to  less  than  fifty  dollars,  but  he 
bad  forgotten  their  names.  The  names  and 
amounts  of  these  two  claims  were  also  obtained 
and  appended  to  the  schedule  within  the  week. 
Davis,  on  being  asked  if  he  had  any  other  in- 
debtedness, said  that  he  owed  his  father  $300,  a 
mortgage  of  $6000,  and  one  of  $3500,  but  that 
these  amounts  were  not  to  be  included  in  the 
judgment,  but  were  to  be  excluded.  Mr.  Jenkins 
said  there  would  be  no  trouble  about  that,  but  he 
prepared  the  judgment  hurriedly,  intending  to 
insert  in  it  the  words  "business  creditors,"  and 
he  was  surprised  afterwards  to  find  that  the 
words  "  business  creditors"  were  omitted.  That 
the  judgment  was  in  fact  given  to  Jenkins  as 
trustee  to  secure  the  payment  of  the  claims  of  the 
creditors  named  in  the  paper  "A,"  and  none 
other  ;  and  it  was  expressly  so  understood  before 
the  judgment  was  confessed ;  that  the  paper  was 
supplemental  to  the  judgment  and  was  prepared  for 
the  purposeof  ascertaining  the  persons  and  amounts 
for  whom  Mr.  Jenkins  was  to  hold  the  judgment. 

The  evidence  to  establish  these  facts  is  abund- 
ant, and  equity  will  not  permit  the  clear  purpose 
of  the  parties  to  be  defeated.  It  was,  perhaps, 
negligent  in  the  parties  not  to  have  read  and 
considered  the  effect  of  the  words  they  employed 
in  the  obligation,  but  as  the  position  of  Mary  G. 
Stacker  is  not  in  any  respect  changed  in  conse- 
quence, we  cannot  see  why  the  paper  may  not  be 
read  so  as  to  conform  to  their  actual  intention. 

Davis  had  a  right,  by  a  judgment  confessed  in 
good  faith,  to  prefer  his  unsecured  creditors. 
The  judgment  note  was  given  and  the  fi.  fa. 
issued  on  the  same  day.  It  does  not  appear  that 
Mary  G.  Stacker  was  misled  by  the  general  ex- 
pression of  the  judgment  or  that  there  was  any- 
thing she  might  have  done  which,  because  of 
that,  she  refrained  from  doing ;  or  that  she  was 
prejudiced  in  the  slightest  degree  by  the  fact  that 
the  judgment  and  execution  seemed  to  be  in  part 
for  her  benefit.  Indeed  it  does  not  appear  that 
she  knew  anything  about  it  until  after  the  sheriff's 
sale  of  the  personal  property,  and  until  the  ques- 
tion of  distribution  arose,  when  she  presented 
her  claim. 

Her  judgment  bad  been  entered  for  a  month 
or  more  prior  to  the  Jenkins  judgment.  She 
might  during  that  time  have  issued  execution 
but  she  did  not  do  so.  She  could  not  have  re- 
frained from  doing  this  because  of  the  Jenkins 
judgment,  for  the  judgment  was  entered  and  the 
writ  issued  on  the  same  day,  and  it  does  not  ap- 
pear that  she  was  aware  that  this  had  been  done 
for  some  time  afterwards.  We  are  of  opinion 
that  the  testimony  fully  sustains  the  claim  of  the 
appellants,  and  that  the  claim  of  Mary  G.  Stacker 
should  not  participate  in  this  fund. 
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The  decree  of  the  Common  Pleas  is  reversed 
at  the  coat  of  the  appellee,  and  it  is  ordered  that 
the  record  be  remitted  in  order  that  distribution 
may  be  made  in  accordance  with  this  opinion. 

K.  u.  N. 


July  '90,  64.  February  3,  1891. 

Catasauqua  Manufacturing  Co.  v.  Hopkins 
and  Storm. 

Challenge  to  juror —  What  will  disqualify — Prac- 
tice— Evidence  to  contradict  testimony  given  on 
an  irrelevant  matter,  when  admissible — Con- 
spiracy to  defraud — Standard  of  proof  re- 
quired—  Charge  of  t/te  Court. 

Where  a  juror  testifies  on  his  voir  dire  that  he  1b  on 
intimate  terms  with  one  of  the  parties,  who  has  ex- 
plained the  case  to  him,  and  given  bis  version  both 
before  and  after  he  was  summoned  as  a  juror,  it  is 
improper  to  permit  him  to  sit  as  a  juror. 

The  propriety  of  permitting  him  to  sit  is,  however, 
dependent  on  the  facts  to  be  found  by  the  Court  of  his 
impartiality,  which  may  be  conclusive  in  that  class  of 
cases  where  the  Court  sits  in  place  of  triers  ;  the 
Supreme  Court,  therefore,  in  a  cause  where  the  judg- 
ment is  reversed  for  other  reasons,  will  not  reverse 
for  the  reason  that  in  their  opinion  the  Court  below 
erred  in  not  sustaining  a  challenge  to  the  juror. 

In  an  action  for  damages  for  a  fraudulent  conspiracy 
testimony  offered  by  the  plaintiff  of  a  particular 
fraudulent  act  waa  excluded  because  not  contained  in 
the  bill  of  particulars.  One  of  the  defendants  was 
afterwards  cross-examined  on  this  subject  without 
objection,  and  subsequently  re-examined.  The  plain- 
tiffs renewed  their  offer  in  rebuttal  for  the  purpose  of 
contradicting  the  defendant : 

H*ld,  that  it  was  admissible  for  this  purpose. 

It  is  error  for  a  Court  in  charging  a  jury  to  refer  to 
the  consequences  of  an  unfavorable  verdict  to  either 
party.  Such  references  can  serve  no  other  purpose 
than  that  of  enlisting  the  sympathies  of  jurors,  and 
bo  obscuring  the  real  questions  to  be  decided. 

In  actions  of  the  ordinary  kind  involving  rights  of 
property,  a  mere  preponderance  of  the  evidence  is  the 
standard  of  proof  required,  and  the  verdict  should 
follow  the  weight  of  the  evidence  ;  where,  however, 
the  plaintiff's  cause  of  action  is  founded  upon  a  crime 
imputed  to  the  defendant,  the  presumption  of  inno- 
cence comes  into  the  case  in  aid  of  the  defendant,  and 
roust  be  overcome  by  evidence  so  preponderating  as 
fairly  to  lead  to  the  conclusion  that  the  act  complained 
of  was  committed. 

In  an  action  for  damages  for  a  fraudulent  combina- 
tion between  the  defendants,  whereby  the  plaintiff 
was  systematically  charged  for  a  greater  weight  of 
Iron  than  that  actually  furnished,  it  is  error  to  charge 
that  the  circumstances  relied  on  by  the  plaintiff  "ought 
to  be  such  as  are  inconsistent  with  the  theory  of  inno- 
cence ;"  the  standard  required  in  such  cases  is  that  the 
evidence  shall  lead  fairly  and  satisfactorily  to  the 
belief  that  the  acts  charged  were  committed. 

Appeal  of  the  Catasauqua  Manufacturing 
Company,  plaintiff,  from  the  judgment  of  the 


Common  Pleas  of  Lehigh  County,  in  an  action 
of  trespass  against  John  W.  Hopkins  and  Philip 
Storm,  to  recover  damages  for  an  alleged  fraudu- 
lent combination  between  the  defendants,  whereby 
the  plaintiff  was  defrauded  of  over  $13,000,  by 
means  of  false  weights  returned  tor  old  iron 
bought  by  the  plaintiff  from  the  defendant 
Storm. 

On  the  trial,  before  Albriout,  P.  J.,  James 
C.  Beitel,  having  been  called  as  a  juror;  waa 
challenged  for  cause  and  examined  on  his  voir 
dire,  lie  test i Bed  that  he  was  on  intimate  terms 
with  one  of  the  defendants,  and  had  talked  over 
the  case  with  him,  the  said  defendant  giving  his 
version,  etc.  The  examination  proceeded  as 
follows :  Q.  When  was  it  that  you  were  talked 
to  by  him,  was  it  before  or  after  you  were  drawn 
as  a  juror?  A.  It  was  before,  and  I  think  after- 
wards too.  Q.  When  was  the  last  time  that 
you  were  talked  to  about  it,  by  one  of  the  par- 
ties ?  A.  I  might  say  we  talked  nearly  daily, 
because  we  met  each  other  often  ;  and  before  this 
happened,  you  know,  he  always  came  to  my  store, 
and  sometimes  we  talked  about  the  thing,  you 
know,  and  sometimes  we  did  not.  Q.  When  do 
you  say  was  the  last  time  he  spoke  to  you  ?  A. 
The  last  time  we  spoke  about  it,  I  guess  was  a 
couple  of  days  ago.  Q.  Do  you  mean  about  the 
facts  of  this  case  ?  A.  Only  said  this  you  know, 
that  they  were  ready  to  meet  them.  Q.  When  did 
he  last  speak  to  you  about  the  facts  of  the  case, 
about  his  explanation  of  the  case?  A.  Well,  he 
did  not  give  me  any  facts  at  all,  you  know.  Q. 
At  no  time?  A.  Not  particularly.  Q.  I  thought 
you  said  that  he  had  given  you  his  version  of  the 
case  ?  A.  Of  course,  you  know,  we  spoke  about 
different  things.  Q.  You  say  you  heard  one  of 
the  defendants  explain  his  view  of  the  case  when 
it  came  out  ?  A.  Yes.  Q.  You  keep  a  store  in 
Catasauqua?  A.  Yes.  Q.  And  he  is  a  cus- 
tomer of  yours,  this  one  that  spoke  to  you  ?  A. 
Yes.  Q.  And  he  comes  to  your  store  frequently  ? 
A.  Yes.  Q.  And  you  are  quite  intimate  ?  A. 
Yes.  Q.  Did  he  explain  in  this  version  that  he 
gave  you  his  view  of  the  case  ;  explain  away  the 
articles  in  the  newspapers  and  the  talk  ?  A. 
Yes.  Q.  And  since  you  have  been  drawn  as  a 
juror  he  has  talked  to  you  about  the  case  ?  A. 
Yes,  of  course,  we  talked  about  it,  but  the  ex- 
planation was  before  I  was  drawn  as  a  juror. 
Q.  After  you  were  drawn  as  a  juror  was  there 
any  explanation,  or  any  statement  about  the 
facts  of  the  case  ?  A.  I  do  not  believe  there 
was,  in  talking  about  it  afterwards. 

Challenge  for  cause  ;  challenge  overruled  and 
juror  sworn.  Exception.  (First  assignment  of 
error.) 

The  bill  of  particulars  furnished  under  a  de- 
mand of  the  defendants  specified  a  large  number 
of  items  between  January  16,  1886,  and  March 
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22,  1889,  of  alleged  overweight*  at  plaintiff's 
mill  "A"  at  Catasauqua.  The  plaintiff  offered 
to  show  hy  R.  S.  Van  Horn  44  that' on  December 
15,  1888,  and  on  other  dates,  to  wit,  December 
20,  January  22,  July  — ,  February  19,  February 
27,  and  March  22,  1889,  Philip  Storm  delivered 
car  loads  of  Bcrap-iron  to  the  Catasauqua  Manu- 
facturing Company,  at  mill  44  D,"  and  returned 
the  same  as  weighing  a  certain  amount  for  which 
weights  he  was  paid  by  the  Catasauqua  Manu- 
facturing Company,  to  be  followed  by  proof  that 
the  weights  so  returned  by  him  were  false  and 
excessive  in  each  instance ;  offered  for  the  purpose 
of  showing  Philip  Storm's  knowledge  of  the  fact 
that  excessive  weights  were  being  returned  by  him, 
and  as  bearing  upon  the  question  as  to  his  being 
engaged  in  a  conspiracy  or  device  to  obtain  the 
moneys  from  the  Catasauqua  Manufacturing  Com- 
pany fraudulently,  without  making  any  claim  for 
these  specific  items."  Objected  to.  Objection 
sustained. 

When  the  defendant  Storm  was  on  the  stand 
he  was  cross-examined  without  objection  as  to 
this  matter  relating  to  mill  "  D,"  and  subse- 
quently re-examined  thereon,  and  specifically 
denied  the  irregularity  charged. 

In  rebuttal  the  plaintiff  renewed  the  offer  to 
prove  the  above  facts  by  Van  Horn. 

ObjfHJted  to,  because  the  testimony  was  elicited 
from  Philip  Storm  on  cross-examination  and  not 
in  examination  in  chief,  and  the  Court  at  that 
time  expressly  stated  that  it  would  be  confined  to 
an  examination  of  him  to  that  extent,  and  as  in- 
competent and  irrelevant,  and  as  not  in  the  bill 
of  particulars. 

The  Court:  This  evidence  is  excluded, as  it 
was  excluded  when  it  was  offered  in  chief  by  the 
plaintiff,  because  it  is  not  in  their  bill  of  parti- 
culars. In  their  bill  of  particulars  they  claim 
only  for  alleged  shortages  at  mill  44  A,"  and  this 
relates  to  mill  44  D,"  at  Ferndale.  The  Court 
permitted  Philip  Storm  to  be  examined  as  to  this 
matter  only  for  the  purpose  of  showing  the  good 
faith  with  which  he  dealt  with  the  company,  and 
not  as  a  basis  for  any  claim  by  the  plaintiff. 
The  objection  is  sustained  and  bill  sealed  for  the 
plaintiff.    (Fourth  assignment  of  error.) 

In  the  genera]  charge  the  Court  said  : — 

["  The  charge  against  the  defendants  in  this 
issue  is  something  more  than  that  of  a  simple 
indebtedness  by  them  to  the  plaintiff.  The 
charge  is  one  of  tort,  of  wrong,  and  if  there  is  a 
recovery  it  will  be,  in  effect,  that  the  defendants 
pay  to  the  plaintiff  the  amount  of  the  verdict  and 
judgment,  and  if  it  is  paid  that  ends  the  proceed- 
ing. One  of  the  consequences,  however,  of  this 
proceeding  is,  that  if  the  judgment  is  not  paid, 
unlike  the  case  of  an  ordinary  judgment  for  a 
simple  debt,  that  the  defendants  are  not  entitled 
to  the  benefit  of  the  exemption  law,  and,  if  it 


appears  that  the  transaction  involved  fraud,  as 
would  necessarily  be  the  case  here,  they  could 
be  imprisoned  for  several  months — I  think  sixty 
days — if  they  did  not  pay  the  judgment.]  So, 
if  it  should  appear  that  the  defendants,  or  either 
of  them,  is  indebted  to  the  plaintiff  and  nothing 
more,  that  lawfully,  or  by  a  mistake  without 
knowledge  of  the  mistake,  he  or  they  obtained 
the  money  which  did  not  belong  to  him,  then 
you  cannot  find  against  the  defendants  in  this 
issue.  Before  you  can  find  against  them  it 
must  be  proved  that  they  acted  unlawfully,  that 
they  contrived  and  dishonestly  schemed  to  de- 
fraud the  company,  and  that  they  did  uctually 
defraud  it.  But  if  it  is  proved  that  they  acted 
fraudulently,  unlawfully,  then  the  plaintiff  is  en- 
titled to  a  verdict  for  the  amount  of  money  that 
it  was  deprived  of  thereby. 

"  The  charge  in  this  case  is  one  of  fraud,  as  I 
have  said.  In  the  investigation  of  fraud  a  wide 
latitude  is  necessarily  allowed  because  the  parties 
who  commit  fraud  usually  do  it  by  stealth,  and 
in  an  underhand  way,  and  they  do  not  usually 
make  or  leave  very  plain  evidence  of  their 
crooked  paths  behind  them,  and,  therefore,  in 
the  investigation  of  alleged  frauds  a  wide  latitude 
16  allowed  to  the  inquiry. 

44  A  fraud,  such  as  this  which  is  charged  here, 
is  not  always  proved  by  direct  evidence  for 
reasons  which  I  have  already  alluded  to.  Often 
it  must  be  proved  by  circumstances  indicating 
the  unlawful  conduct,  and,  where  the  circum- 
stances convince  a  jury  that  the  fraud  was 
actually  perpetrated,  there  may  be  a  verdict 
against  the  defendants  without  direct  evidence. 
But  the  circumstances  which  would  warrant  a 
verdict  against  the  defendants  ought  to  be  such 
as  clearly  indicate  the  guilt  of  the  party  com- 
plained of,  and  the  unlawfulness  of  the  transac- 
tion. [The  circumstances  ought  to  be  such  as 
are  inconsistent  with  the  theory  of  innocence. 
Although  this  is  not  a  criminal  case,  yet  it  in- 
volves moral  turpitude,  and,  therefore,  before  a 
jury  find  against  the  defendants  they  ought  to  be 
satisfied  by  clear  and  full  evidence  that  the  de- 
fendants are  guilty.  Unlike  a  criminal  case, 
however,  the  jury  need  not  be  satisfied  beyond  a 
reasonable  doubt.]  And  the  law  presumes  every 
one  to  have  acted  honestly  until  the  contrary  is 
established,  and,  therefore,  in  this  case  the  bur- 
den is  upon  the  plaintiffs  to  satisfy  you  that  the 
defendants  were  guilty  of  unlawful  conduct  such 
as  is  charged  here." 

Verdict  and  judgment  for  defendants.  Plain- 
tiff thereupon  took  this  appeal,  assigning  for 
error,  inter  alia,  the  overruling  of  the  chal- 
lenge and  offers  of  testimony  above  specified, 
and  (5)  the  charge  of  the  Court  as  a  whole,  and 
(7  and  8)  the  portions  of  the  charge  inclosed 
in  brackets. 
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Edward  Harvey  and  Robert  E.  Wright  {Aus- 
tin F.  Glich  and  J.  Marshall  Wright  with  them), 
for  appellant. 

It  was  error  to  refuse  to  sustain  the  challenge 
of  the  juror  Beitel. 

Comm'th  r.  Mosler,  135  Pa.  221. 

Comfort  v.  Mosaer,  121  Id.  455. 
The  offer  of  Van  Horn's  testimony  should 
have  been  received  in  rebuttal.  Evidence  is 
always  admissible  of  declarations  and  acts  of  a 
witness  to  contradict  what  he  has  stated  in  bis 
examination. 

1  Wbart.  Ev.,  &  559. 

1  Greenl.  Ev.,  §  461. 

Statle  v.  Spolin,  8  8.  &  R.  317. 

Masterson  v.  Masteraon,  121  Pa.  605. 

Febley  v.  Barr,  66  Id.  196. 

Bru baker  p.  Taylor,  76  Id.  83. 

Baldorff  v.  Bank,  61  Id.  179. 
Where  the  tendency  of  the  charge  is  to  mis- 
lead the  jury,  it  is  ground  for  reversal. 

Canal  Co.  v.  Harris,  101  Pa.  80. 

R.  R.  r.  Brandtmaier,  113  Id.  610. 

Bisbing  v.  Bank,  93  Id.  79. 

Norton  v.  Lehr,  2  Penny.  302. 
It  was  error  in  the  Court  to  set  forth  the  con- 
sequences to  the  defendants  of  an  unfavorable 
verdict. 

Comm'th  v.  8witxer,  134  Pa.  383. 
The  standard  of  proof  required  of  the  plain- 
tiff was  no  more  than  that  the  testimony  should 
be  clear  and  satisfactory  and  naturally  and  logi- 
cally lead  the  mind  to  the  conclusion  contended 
for. 

1  Oreenl.  Ev.,  §  1. 
John  G.  Johnson  (C.  J.  Erdman  and  William 
H.  Glace  with  him),  for  appellees. 

If  any  cause  of  challenge  at  all  existed,  and 
we  deny  such  existed,  it  was  to  the  favor,  and 
this  could  only  be  determined  by  triers. 
1  Coke,  157  (a). 
However,  when  a  challenge  is  to  the  favor, 
and  the  fact  submitted  to  the  Court  instead  of 
triers,  it  is  decided  on  the  conscience  and  discre- 
tion of  the  Court,  and  not  reviewable. 
Wirebach'a  Ex.  r.  Bank,  97  Pa.  552. 
Camming*  v.  Gann,  52  Id.  487. 
Much  latitude  is  allowed  to  the  Court  in  re- 
viewing the  testimony. 

Yundt  v.  Newhardt,  132  Pa.  340. 
The  language  of  the  Court  in  stating  the 
standard  of  proof  must  be  taken  in  its  ordinary 
acceptation,  and  when  so  taken  was  not  erroneous. 
Spencer  v.  Colt,  89  Pa.  314. 

March  23,  1891.  Williams,  J.  The  plain- 
tiff is  a  manufacturer  of  iron.  Philip  Storm  is  a 
dealer  in  old  iron  who  made  large  sales  of  scrap 
and  wrought  iron  to  the  manufacturing  company. 
Hopkins  was  an  employ^  of  the  company,  who 
weighed  the  iron  delivered  by  Storm  and  reported 
its  quantity  to  the  book-keeper.  The  plaintiff 
charged  that  Storm  and  Hopkins  conspired  to 


cheat  and  defraud  the  company  in  the  weight  of 
the  iron  delivered  by  Storm  at  its  mills,  and  that 
in  pursuance  of  this  conspiracy  Hopkins  returned 
each  week,  for  about  two  years,  the  weight  of  the 
old  iron  delivered  by  Storm  during  the  week  at 
fourteen  thousand  six  hundred  pounds  more  than 
it  really  was,  and  that  Storm,  with  full  knowl- 
edge of  the  facts,  received  regularly  pay  for  the 
false  and  fraudulent  weights  returned. 

On  the  trial,  James  C.  Beitel  was  called  as  a 
juror,  challenged  for  cause,  and  examined  on  his 
voir  dire.  The  examination  disclosed  the  fol- 
lowing facts  :  that  he  was  on  intimate  terms  with 
one  of  the  defendants,  who  was  his  customer ; 
that  this  defendant  had  explained  to  him  the 
nature  of  the  plaintiff's  claim,  and  given  his  own 
"  view  of  the  facts  had  "  explained  away  the 
articles  in  the  newspapers  and  the  talk"  about 
the  charge  made  against  him;  that  such  inter- 
views had  occurred  on  several  occasions  before 
and  after  Beitel  was  summoned  as  a  juror,  the 
last  of  them  having  taken  place  after  both  were 
in  attendance  upon  the  Court,  and  but  a  day  or 
two  before  the  trial  was  entered  upon.  We  find 
it  impossible  to  understand  why  this  challenge 
was  not  sustained,  but  it  was  not.  It  was  de- 
pendent on  the  facts,  to  be  found  by  the  Court, 
of  the  impartiality  of  the  juror,  and  this  may  be 
conclusive  in  that  class  of  cases  where  the  Court 
sits  in  place  of  triers  to  try  the  question  of  im- 
partiality. (Wirebach's  Exr.  v.  First  Natl.  Bk. 
of  Easton,  97  Pa.  513.)  When  the  position  of 
the  juror  is  such  that  his  incompetency  to  sit  is  a 
conclusion  of  law,  a  different  rule  prevails. 
(Cummings  v.  Gann,  52  Pa.  484.)  We  do  not 
reverse  this  case,  therefore,  because  of  the  action 
of  the  Court  below  in  overruling  this  challenge, 
although  we  think  it  should  have  been  sustained, 
but  proceed  to  consider  the  other  questions  raised. 

Upon  the  trial,  the  plaintiff  offered  to  prove 
that  Storm  had  delivered  several  car-loads  of  old 
iron  to  the  plaintiff  at  mill  "  D,"  for  which  false 
weights  were  returned  by  him  to  the  company, 
and  payment  received  by  him.  This  constituted 
no  part  of  the  claim  in  this  case,  and  was  offered 
only  for  the  purpose  of  showing  knowledge  on  the 
part  of  Storm  that  excessive  weights  of  iron  sold 
by  him  were  returned  to  the  company  and  paid 
for  by  it  in  accordance  with  such  returns.  It 
was  rejected  by  the  Court.  After  Storm  had 
testified  as  a  witness  that  he  had  no  knowledge 
that  excessive  weights  had  been  returned,  it  was 
again  offered,  for  the  purpose  of  contradicting 
him,  and  was  again  rejected.  The  learned  Judge 
gave  the  reason  for  his  ruling  as  follows :  "  This 
evidence  is  excluded,  as  it  was  excluded  when  it 
was  offered  in  chief,  because  it  is  not  in  the  bill 
of  particulars." 

The  Rules  of  Court  for  the  Common  Pleas  of 
Lehigh  County  provide  at  sec.  61,  that  *«  the 
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plaintiff's  bill  of  particulars  shall  contain  a  full, 
direct,  and  concise  statement  of  his  cause  of  ac- 
tion." If  this  evidence  had  been  offered  in  support 
of  the  cause  of  action,  the  Rule  of  Court  would 
have  been  applicable ;  but  it  was  not  so  offered. 
It  was  offered  in  the  first  instance  to  show 
Storm's  knowledge  of  fraudulent  overweights 
of  bis  iron,  and  his  adoption  of  them,  and  re- 
ceipt of  money  because  of  them.  It  was  offered 
next  for  the  purpose  of  contradicting  Storms. 
The  Rule  of  Court  therefore  presented  no  obstacle 
to  its  admission. 

The  seventh  assignment  of  error  relates  to 
that  part  of  the  charge  which  instructed  the 
jury  in  the  consequences  to  the  defendant  of  a 
finding  against  him.  This  was  a  mistake.  The 
jury  should  determine  questions  submitted  to 
them  upon  the  evidence,  and  not  upon  the  pos- 
sible consequences  of  a  given  verdict  to  either 
party  (Commonwealth  v.  Switzer,  134  Pa.  383). 
Whether  the  defendant  is  able  to  pay  a  judgment 
if  one  is  entered  against  him,  whether  he  will 
be  entitled  to  the  benefit  of  the  exemption  laws 
or  liable  to  arrest  on  a  capias  ad  satisfaciendum, 
are  questions  with  which  the  jury  have  nothing 
to  do.  They  can  serve  no  other  purpose  than 
that  of  enlisting  the  sympathies  of  jurors  in  be- 
half of  defendants,  and  so  obscuring  the  real 
questions  to  be  decided. 

The  eighth  assignment  is  also  well  made.  The 
learned  Judge  in  speaking  of  the  measure  of 
proof  necessary,  gave  this  instruction  to  the 
jury  :  "  Although  this  is  not  a  criminal  case,  yet 
it  involves  moral  turpitude,  and,  therefore,  before 
a  jury  find  against  the  defendants,  they  ought 
to  be  satisfied  by  clear  and  full  evidence  that  the 
defendants  are  guilty."  He  went  on  to  say  that 
they  need  not  be  satisfied  beyond  a  reasonable 
doubt,  but  told  them  the  circumstances  relied  on 
by  the  plaintiff*  "  ought  to  be  such  as  are  incon- 
sistent with  the  theory  of  innocence."  But  if 
the  circumstances  disclosed  by  the  evidence  were 
so  convincing  as  to  be  inconsistent  with,  and  so 
to  exclude,  the  theory  of  innocence,  they  would 
exclude  a  reasonable  doubt  of  the  defendants' 
guilt.  The  learned  Judge  was  really  giving  the 
rule  which  he  did  not  intend  to  give,  and  was 
telling  the  jury  in  effect  that  the  evidence  must 
be  so  strong  as  to  exclude  a  reasonable  doubt  or 
the  defendants  would  be  entitled  to  their  verdict. 

What  was  the  m ensure  of  proof  which  it  was 
incumbent  on  the  plaintiff*  to  furnish  ?  In  actions 
of  the  usual  kind  involving  rights  of  property,  a 
mere  preponderance  of  the  evidence  in  the  minds 
of  the  jury  is  enough.  The  verdict  should  follow 
the  weight  of  the  evidence.  When  the  plaintiff's 
cause  of  action  is  founded  upon  a  crime  imputed 
to  the  defendant,  something  more  is  necessary. 
The  presumption  of  innocence  comes  into  the 
case  in  aid  of  the  defendant,  and  it  must  be 


overcome  by  evidence  so  preponderating  as 
fairly  to  lead  to  the  conclusion  that  the  act 
complained  of  was  committed.  If  the  crime  is 
presented  on  behalf  of  the  public  with  a  view  to 
the  punishment  of  the  criminal,  then  in  favor  of 
the  life  and  the  liberty  of  the  citizen,  a  still 
higher  measure  of  proof  is  required,  and  the 
guilt  of  the  defendant  must  be  established  be- 
yond a  reasonable  doubt. 

In  this  case  the  plaintiff*  was  seeking  to  recover 
damages  for  the  personal  injury  inflicted  on  it  by 
the  defendants'  wrongful  acts.  If  the  evidence 
led  fairly  and  satisfactorily  to  the  belief  that  the 
defendants  had  obtained  money  from  the  com- 
pany by  means  of  a  false  return  of  the  weight 
of  iron  delivered  to  it,  then  the  plaintiff's  case 
was  made  out,  and  a  verdict  should  have  been 
rendered  accordingly.  If  it  did  not  lead  the 
jury  to  believe  that  overweights  had  been  know- 
ingly returned  and  money  received  by  means  of 
them,  by  proofs  that  fairly  led  up  to  such  a  con. 
elusion  and  justified  it,  then  the  defendants  were 
entitled  to  a  verdict  in  their  favor. 

The  judgment  is  reversed,  and  a  venire  facias 
de  novo  awarded.  s.  a.  h. 


Oct.  '90,  300.  October  8,  1890. 

Commonwealth  v.  Brown. 

Landlord  and  tenant — Forcible  detainer — Rights 
of  tenant  refused  admission  prior  to  beginning 
of  lease — Indictments —  What  necessary  in. 

One  who  has  leased  certain  premises  to  another  is 
not  guilty  of  the  crime  of  forcible  detainer  if  he 
refuse  to  admit  the  tenant  to  the  premises.  A  prior 
possession  of  the  premises  by  the  prosecutor,  and  an 
unlawful  detention  of  them  by  the  landlord,  are  neces- 
sary to  sustain  a  conviction. 

The  indictment  mnst  follow  the  words  of  the  statute 
"  and  with  strong  hand."  The  words  11  et  armis  are 
not  a  sufficient  substitute.  The  same  description  and 
degree  of  force  is  necessary  to  constitute  a  forcible 
entry  as  forcible  detainer. 

An  indictment  which  does  not  contain  a  sufficient 
averment  in  it  that  the  prosecutor  has  an  estate  either 
of  freehold  or  of  leasehold  in  the  premises,  does  not 
authorize  an  award  of  restitution. 

A  prosecution  for  forcible  detainer  is  not  an  appro- 
priate remedy  for  the  breach  of  an  agreement  to  give 
possession  of  lands  and  tenements. 

Appeal  of  J.  Seward  Brown,  defendant,  from 
the  sentence  of  the  Quarter  Sessions  of  West- 
moreland County,  upon  an  indictment  charging 
him  with  forcible  detainer. 

The  facts  of  the  case  are  sufficiently  set  forth 
in  the  opinion  of  the  Supreme  Court,  and  in  the 
opinion  of  Rayburn,  P.  J.,  in  the  Court  below, 
overruling  a  motion  in  arrest  of  judgment,  infra. 
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The  indictment  pet  forth  that  defendant  on 
April  1,  1890,  "and  continuously  thence  hitherto 
at  the  county  aforesaid,  and  within  the  jurisdic- 
tion of  this  Court,  with  force  and  arms,  etc.,  did 
and  yet  does  unlawfully  hold  and  keep  the  pos- 
session of  a  certain  store-room  in  the  southern 
half  of  the  building  owned  by  the  said  defendant, 
J.  Seward  Brown,  on  Pennsylvania  Avenue,  in 
the  borough  of  Greensburg,  and  county  aforesaid 
the  possession  of  said  store-room  of  right  belong- 
ing to  one  Lizzie  M.  Ohr,  who  leased  the  same 
of  and  from  the  said  J.  Seward  Brown,  but  pos- 
session thereof  the  said  J.  Seward  Brown  with 
force  and  arms  unlawfully  holds  and  keeps,  con- 
trary to  the  form  of  the  Act  of  the  General 
Assemby  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  Common- 
wealth of  Pennsylvania." 

The  jury  rendered  a  verdict  of  guitly,  and  the 
defendant  moved  in  arrest  of  judgment  for  the 
following  reasons : 

(1)  The  indictment  does  not  set  forth  the 
estate  claimed,  as  the  law  requires. 

(2)  There  was  no  evidence  of  actual  force, 
threats,  or  menaces,  as  the  Act  provides  and 
contemplates. 

(3)  That  the  defendant  was  in  peaceable  pos- 
session three  years  previous  and  immediately 
preceding  the  1st  of  April,  1890,  and  comes 
under  the  proviso  of  the  Act,  the  indictment 
alleging  possession  in  him  since. 

(4)  The  bill  of  indictment  is  fatally  defective 
because  it  does  not  aver  in  the  language  of  the 
statute,  that  it  was  done  "  by  force  and  with  a 
strong  hand,"  or  by  menaces  or  threats. 

(5)  The  bill  of  indictment  is  fatally  defective 
because  it  does  not  aver  any  possession  of  the 
premises  in  the  prosecutrix. 

The  Court  overruled  the  motion  and  filed  the 
following  opinion  :  "  This  case  comes  before  the 
Court  on  a  motion  in  arrest  of  judgment.  On 
the  trial  of  this  cause  it  appeared  in  evidence 
that  the  defendant,  some  time  in  January,  1890, 
leased  to  the  prosecutrix  a  certain  store-room  in 
the  borough  of  Greensburg ;  that  by  the  terms  of 
said  lease  the  prosecutrix  was  to  have  possession 
of  said  room  on  the  first  day  of  April,  1890; 
that  some  few  days  prior  to  the  said  1st  of  April 
the  defendant  permitted  the  prosecutrix  to  have 
the  possession  of  said  room  for  the  purpose  of 
measuring  and  making  ready  for  repairs  she  was 
about  to  put  in  said  room  so  that  it  would  be 
adapted  to  her  business,  which  was  that  of  a  mil- 
liner. The  prosecutrix  testified  that  she  was  in 
the  possession  of  said  room  for  the  purjjose  afore- 
said, and  when  she  went  back  with  the  workman 
and  the  material  to  make  said  repairs  she  was  re- 
fused admittance  to  said  building,  and  although 
she  demanded  the  possession  from  said  defendant 
he  refused  and  kept  possession  himself.  [In  sub- 


tnitting  the  case  to  the  jury  we  left  it  to  them  to 
find  as  a  fact  whether  or  not  the  prosecutrix  had 
been  in  the  |K>ssession  of  said  property  and  whether 
or  not  the  defendant  detained  the  property  from 
the  said  prosecutrix,  and  they  found  the  facts  as 
stated  and  found  the  defendant  guilty  of  detainer 
as  he  stood  indicted.]  We  think  the  evidence 
was  sufficient  to  warrant  us  in  submitting  the 
case  to  the  jury,  and  they  having  found  the  de- 
fendant guilty  we  will  not  undertake  to  disturb 
the  finding  of  the  jury.  [If  Miss  Ohr  was  in  the 
possession  of  the  property  under  the  contract  and 
arrangement  with  the  defendant,  she  is  entitled 
under  the  law  to  maintain  this  action  against  the 
defendant,  and  it  is  not  necessary  that  she  be 
kept  out  of  the  possession  by  violence,  threats, 
or  a  breach  of  the  peace.  The  fact  that  the  de- 
fendant being  there  and  having  the  control  of 
the  property  and  refusing  admission  thereto  to 
the  prosecutrix,  or  those  representing  her,  is  suf- 
ficent,  and  the  offence  of  detainer  is  complete.} 
[As  to  the  reason  that  the  title  to  the  property  is 
not  fully  set  forth  in  the  indictment,  it  will  not  avail 
the  defendant,  as  there  is  substantial  setting  forth 
of  the  title  to  show  that  the  prosecutrix  was  en- 
titled to  the  possession  of  the  property,  and  the 
evidence  supported  the  claim  as  laid.]  For  the 
reasons  set  forth  in  the  foregoing,  the  motion  in 
arrest  of  judgment  is  overruled." 

Sentence  was  pronounced  upon  the  defendant ; 
whereupon  he  took  this  appeal,  assigning  for 
error  the  action  of  the  Court  and  the  portions  of 
the  opinion  inclosed  in  brackets. 

Denna  (7.  Oyden  (James  A.  Hunter  and  W. 
S.  Kerr  with  him),  for  appellant. 

Unless  the  bill  of  indictment  avers  that  the 
possession  of  the  lands  and  tenements  was  un- 
lawfully kept  and  held  41  by  force  and  with  a 
strong  hand,  or  by  menaces  or  threats,"  the  very 
gist  of  the  offence  under  the  statute,  whatever 
other  crime  it  may  charge,  it  is  fatally  defective 
as  to  "  forcihle  detainer." 

Updegraff  v.  Com.,  6  S.  A  R.  3. 
lit*  pvhlica  r.  Devore,  1  Yeates,  501. 
Rex  publics  v.  Tryer,  3  Id.  451. 
Hamilton  r.  Com.,  3  P.  &  W.  142. 

The  Criminal  Procedure  Act  of  1860  has  not 
changed  the  law  in  this  respect,  but  requires  the 
indictment  still  to  charge  the  crime  substantially 
in  the  language  of  the  Act. 

Act  of  March  31,  I860,  §  21,  P.  L.  390. 
Pardon's  Dig.,  page  407,  note  C. 
Kramer  v.  Lot,  50  Pa.  498. 

The  bill  of  indictment  must  also  aver  peaceful 
and  lawful  possession  in  the  plaintiff. 

Penna.  v.  Lemmon,  Addison,  315. 

Penna.  v.  Waddle,  Id.  41. 

Com.  i\  Mousknecht,  1  Kulp,  367. 

Burd  v.  Com.,  6  S.  &  R.  257. 

Torrtncc  r.  Com.,  9  Pa.  184. 

Com.  r.  Knarr,  26  Wbkklt  Notob,  345. 
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/.  K.  Latiffer,  district  attorney,  and  Williams 
if  Griffith,  for  appellee,  made  no  argument  and 
presented  no  paper-book. 

January  5,  1891.    McCollcm,  J.    The  sub- 


never  be  omitted  (Wh.  Cr.  Law,  sec.  2047). 
These  words  mean  something  more  than  a 
common  trespass ;  they  imply  that  the  entry 
was  accompanied  with  that  terror  and  violence 
which  constitute  the  offence,  (Commonwealth  v. 
stance  of  the  charge  contained  in  the  indictment ;  Shattuck,  4  Gush.  141.)  The  same  description 
in  this  case  is  that  the  appellant  "  with  force  and  and  degree  of  force  is  necessary  to  constitute  a 
arms  unlawfully  holds  and  keeps  "  the  possession  forcible  detainer  as  a  forcible  entry  (Wharton's 
of  a  certain  store-room  in  the  southern  half  of  his  Precedents  of  Indictments  and  Pleas,  vol.  1,  p. 
building  on  Pennsylvania  Avenue  in  the  borough  j  490  and  notes).  The  indictment  under  consider- 
of  Greensburg,  while  the  possession  of  that  room  ation  does  not  authorize  an  award  of  restitution 
of  right  belongs  to  one  Lizzie  Ohr,  who  claims  she  because  there  is  no  sufficient  averment  in  it  that 
leased  it  from  him.  It  was  regarded  in  the  Court  the  prosecutrix  has  an  estate  either  of  freehold 
below  as  a  good  indictment  for  the  statutory  offence  or  of  leasehold  in  the  premises  (Burd  r.  The 
of  forcible  detainer,  and  upon  it  the  appellant  was  ;  Com'th,  6  S.  &  H.  252).  It  is  fatally  defective 
tried,  convicted,  and  sentenced  to  pay  a  tine  of  in  form  and  substance,  and  the  judgment  entered 
twenty-five  dollars  and  the  cost  of  prosecution,  upon  it  cannot  be  sustained.  A  prosecution  for 
and  to  make  restitution  of  the  lands  and  tene-  forcible  detainer  is  not  an  appropriate  remedy  for 
ments  detained.    In  the  information  on  which  the  breach  of  an  agreement  to  give  [>ossession  of 


the  warrant  for  the  arrest  of  the  appellant  was 
issued,  the  prosecutrix  did  not  allege  that  she  had 
any  interest  in  or  claim  upon  the  store-room,  and 
it  is  not  charged  in  the  indictment  that  she  had 
possession  of  it  at  any  time.    It  is  true  that  the 
hitter  avers  that  she  leased  the  room  from  the 
appellant,  but  when,  and  whether  for  life,  for 
years,  on  condition,  or  at  will,  does  not  appear. 
We  learn,  however,  from  the  statement  of  the 
learned  Judge   in  his  opinion   overruling  the 
motion  in  arrest  of  judgment,  that  she  was  to  have 
possession  of  the  room,  under  a  lease,  on  the  first 
of  April,  and  that  a  few  days  prior  thereto  the 
appellant  allowed  her  to  make  some  measure- ' 
ments  therein  preparatory  to  some  contemplated  ; 
repairs,  but  that  when  she  brought  the  workman  ; 
and  materials  there,  he  refused  her  admittance. 
The  opinion  does  not  inform  us  whether  this  i 
refusal  was  before,  on,  or  after  the  first  of  April,  j 
While  this  brief  reference  to  extrinsic  matters  is 
not  essential  to  a  decision  of  the  question  whether  ' 
the  indictment  is  sufficient  to  support  the  con  vie-  I 
tion,  it  serves  to  show  the  real  nature  of  the  con- ' 


lands  and  tenements. 

The  judgment  is  reversed,  and  the  defendant 
is  discharged.  s.  u.  T. 


Common  \)teaz. 


C.  P.  No.  I.  March  13,  1891. 

Mulligan  v.  Fitzpatrick. 

Party  wall- — Equitable  jurisdiction — Remedy  at 
law — Equity  will  not  entertain  a  bill  for  the 
removal  of  a  party  wall  which  is  defectively 
constructed — There  is  a  complete  remedy  at 
law  under  the  statutes. 


This  was  a  demurrer  to  a  bill  in  equity. 
The  bill  set  forth  that  complainant  and  de- 
troversy  and  the  importance  of  adherence  to  '  fendant  were  owners  of  adjoining  properties,  on 
forms  in  criminal  procedure.  For  aught  that  [  the  fronts  of  which  were  erected  two  houses,  and 
appears  in  the  indictment  or  the  opinion  of  the  that  to  the  rear  of  the  buildings  the  lots  were 
Court,  the  appellant  is  under  sentence  for  the  separated  by  a  division  fence.  That  in  Novera- 
crime  of  forcible  detainer,  when  the  main  in- :  ber,  1890,  the  defendant  had  erected  in  the 
gredients  of  the  offence  are  wanting.  A  prior  rear  of  the  front  building  and  adjoining  the  same 
possession  of  the  premises  by  the  prosecutrix,  and  an  additional  building,  and  for  that  purpose 
an  unlawful  detention  of  them  by  the  appellant  had  removed  the  division  fence,  and  in  its 
"  by  force  and  with  a  strong  hand  or  by  menaces  '  place  constructed  a  party  wall  nine  inches  wide, 


or  threats,"  were  necessary  to  a  lawful  conviction, 1  that  encroached  four  and  one-half  inches  on 
and  should  have  been  charged  in  the  indictment. !  plaintiff's  lot,  which  wall  was  built  without  the 
(Wharton  Cr.  Law,  vol.  2,  7th  ed.,  sees.  2042  !  foundations  required  by  law.  That  by  reason 
and  2048  ;  Archbold  Criminal  PI.  &  Pr.,  8th  ed., 1  of  such  faulty  construction  the  wall  had  settled 
vol.  2,  p.  1131  ;  Act  of  March  31,  1860,  Purd. '  and  spread,  so  as  to  require  a  tiebolt  to  support 
Dig.,  10th  ed.,  vol.  1,  p.  320.)  Greater  force  .it;  and  that  a  tin  drip  and  shutter  of  defendant 
must  be  averred  than  is  expressed  by  vi  et  armit.  projected  over  plaintiff's  lot. 
The  words  "and  with  strong  hand"  should  j    The  bill  prayed  (i)foran  injunction  to  restrain 
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defendant  from  maintaining  the  wall  on  plain- 
tiff's premises.  (2)  An  order  to  remove  the  same. 
(3)  That  defendant  be  enjoined  from  maintain- 
ing the  bolt,  tin  drip,  and  shutter.  (4)  A  decree 
adjudging  the  wall  insufficient  and  commanding 
its  demolition. 

The  defendant  demurred  to  the  bill,  assigning 
as  grounds,  (1)  That  the  surveyor  and  regulator 
should  be  a  party.  (2)  That  the  bill  alleged 
no  grant  or  agreement  that  plaintiff  had  a  right 
to  the  light  or  air  over  defendant's  premises,  or  to 
relieve  his  property  from  the  servitude  of  a  party 
wall.  (3)  That  if  the  wall  was  defective  plaintiff 
had  an  adequate  remedy  at  law.  (4)  That  the 
complaint  as  to  bolt,  drip,  etc.,  was  not  sufficient 
to  give  equitable  jurisdiction. 

William  H.  Shoemaker,  for  demurrer. 

Property  owners  in  Philadelphia  take  subject 
to  the  servitude  of  a  party  wall. 

Western  National  Bank's  Appeal,  102  Pa.  178. 

Nor  is  this  right  impaired  by  a  failure  to  exer- 
cise it. 

Monroe  v.  Conroy,  1  Phila.  441. 
There  is  no  grant  of  an  easement  for  light  and 
air  by  implication  in  Pennsylvania. 
Haverstick  v.  Sipe,  33  Pa.  371. 
Rennyson's  Appeal,  94  Id.  153. 
Donnolly  v.  Krosskop,  19  Weekly  NOTES,  560. 

The  building  laws  afford  the  complainant 
ample  remedy  if  he  is  entitled  to  any. 
Act  of  May  7,  1855,  {§  5,  6,  10. 
Act  of  April  15,  1782. 
Burns  v.  Supplee,  3  Weekly  Notes,  22. 
Volmer's  Appeal,  61  Pa.  126. 

And  the  decision  of  the  building  inspectors  or 
surveyors  is  conclusive. 

Evans  v.  Jaynes,  23  Pa.  34. 
Godshall  v.  Memam,  t  Binn.  352. 
Childs  v.  Napheys,  1 12  Pa.  508. 

Equity  will  not  assume  jurisdiction  of  a  tres- 
pass by  merely  the  tiebolt  and  shutter, 
l  Darnell's  Chan.  Pr.  329,  558. 

Thomas  Diehl  and  John  A.  Scanlan,  contra. 

It  is  not  necessary  that  the  surveyor  should  be 
made  a  party  to  the  bill.  The  bill  avers  absence 
of  notice  of  his  action,  which  the  Act  of  April 
15,  1782,  requires. 

Johnson's  Appeal,  3  Phi  I  a.  264. 

And  in  its  absence  parties  are  not  affected. 
Duncan  v.  llanbcst,  2  Brewst.  362. 
Sulci  iff  p.  Isaacs,  I  Pars.  Eq.  499. 

It  is  not  necessary  to  show  an  express  grant  of 
light  and  air. 

Rodcarmel  v.  Hutcheson,  2  Pearson,  324. 

Whether  or  not  a  party  wall  is  sufficient  is  a 
question  of  fact. 

Ncwhall  v.  Baine,  14  Weekly  Notes,  420. 
Clark  v.  Martin,  49  Pa.  289. 
Vollmer's  Appeal,  6l  Id.  118. 

Shoemaker,  in  reply. 

Rodearmel  v.  Hutchinson  was  a  case  in  Dau. 


phin  County  to  which  the  building  laws  of  this 
county  do  not  apply. 

Sheel  v.  Kemmerer,  2  Pearson,  294. 

Eo  die.  The  Court.  Demurrer  sustained 
and  bill  dismissed.  h.  j.  h. 


C.  P.  No.  4.  June  6,  1891. 

City  v.  Conyere. 

Taxes — Limitation  of  lien — Act  of  March  11 
1846 — Meaning  of  words  "  duly  proceeded  in 
to  judgment" 

Rule  to  strike  off  tax  claim. 

A  claim  was  filed  May  27, 1885,  for  taxes  due 
the  city  of  Philadelphia  for  the  years  1880,  1881 , 
1882,  1883,  and  1884,  and  sci.  fa.  issued  thereon 
November  25, 1889,  returnable  the  first  Monday 
of  January,  1890,  duly  returned,  "made  known 
by  posting  and  advertising,  and  nihil  habet  as  to 
Mary  Conyers,  owner,"  etc. 

It  was  admitted  by  the  city  that  the  lien  of  the 
taxes  for  the  years  1880  to  1883  inclusive  was 
gone  under  the  ruling  in  City  v.  Heister  (ante, 
p.  43),  and  the  contention  was  as  to  those  for 
1884  only. 

Augustus  J.  Rudderoiv,  for  the  rule. 

So  much  of  the  Act  of  April  15,  1845,  as  re- 
quires claims  for  taxes  to  be  filed  in  the  office  of 
the  prothonotary,  and  the  revival  of  the  same, 
as  in  the  case  of  mechanics'  claims,  to  continue 
the  lien  thereof,  is  repealed  by  the  Act  of  March 
11,  1846  (P.  L.  114),  and  it  is  provided  that 
"all  taxes  registered  ....  shall  cease  to  be 
liens  after  the  expiration  of  five  years  from  the 
first  day  of  January  in  the  year  succeeding  that 
in  which  they  became  due,  unless  suit  be  brought 
to  recover  the  same,  ....  and  duly  proceeded 
in  to  judgment"  and  thereafter  the  lien  of  the 
judgment  is  and  continues  to  be  a  lien  as  other 
judgments. 

No  provision  is  made  to  revive  and  continue 
the  lien,  and  so  far  as  the  tax  of  the  year  1884 
is  concerned,  the  same  not  having  been  sued  for 
and  duly  proceeded  in  to  judgment  prior  to  the 
first  of  January,  1890,  the  lien  is  gone  and  the 
sci.  fa.  should  be  quashed. 

Isaac  H.  Shields,  assistant  city  solicitor, 
contra. 

This  point  is  not  decided  in  City  v.  Heister, 
as  it  did  not  arise  in  that  case.  In  a  doubtful 
case  the  Court  should  give  the  benefit  of  the 
doubt  to  the  sovereign  power,  which  here  is  the 
City  exercising  the  taxing  power.  If  suits  be 
brought  within  the  five  years  the  lien  is  thereby 
continued  until  that  suit  is  "duly  proceeded  in 
to  judgment." 

Eo  die.    Rule  absolute.  R.  K.  N. 
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Supreme  Court 


July  '91,  86.  June  4, 1891. 

Commonwealth  ex  rel.  Hensel,  Attorney- 
General,  v.  Oellers. 

Constitutional  law — (Sty  treasurer  of  Philadel- 
phia—  County  officers —  Vacancy  in  such  office 
— By  whom  filled — Art.  XIV.  sec.  1  of  the 
Constitution— Acts  of  March  81,  1876,  and 
May  15,  1874. 

The  office  of  city  treasurer  in  the  county  of  Phila- 
delphia, by  virtue  of  sectiou  1  of  Article  XIV.  of  the 
Constitution,  and  the  Act  of  March  31,  1876,  is  a  county 
office:  and  by  virtue  of  the  Act  of  May  15,  1874,  a 
vacancy  therein  is  to  be  Oiled  by  the  governor. 

Gbjesx,  Williams  and  Mitchell,  13.,  dissent. 

Taggart  v.  The  Commonwealth  (102  Pa.  354 ;  12 
Wiult  Not  as,  465)  followed. 

Appeal  of  the  Commonwealth  of  Pennsylvania 
ex  rel.  William  U.  Hensel,  attorney-general,  from 
the  judgment  of  the  Common  Pleas  No.  4,  of 
Philadelphia  County,  upon  a  writ  of  quo  warranto, 
brought  against  Richard  G.  Oellers,  to  determine 
the  right  of  respondent  to  hold  the  office  of  city 
treasurer  in  the  city  and  county  of  Philadelphia. 

The  suggestion  filed  by  the  relator  set  forth 
substantially — 

(1)  That  by  the  1st  and  2d  sections  of  Article 
XIV.  of  the  Constitution,  it  was  provided — 

Section  1.  County  officers  shall  consist  of  sheriffs, 
coroners,  prothonotaries,  registers  of  wills,  recorders 
of  deeds,  commissioners,  treasurers,  surveyors,  audi- 
tors or  controllers,  clerks  of  the  courts,  district  attor- 
neys, and  such  others  as  from  time  to  time  may  be 
established  by  law. 

Section  2.  County  officers  Bhall  be  elected  at  the 
general  election,  and  shall  hold  their  offices  for  the 
term  of  three  years,  beginning  on  the  first  Monday  of 
January  next  after  their  election,  and  until  their  suc- 
cessors shall  be  duly  qualified  :  all  other  vacancies  not 
otherwise  provided  for  shall  be  filled  in  such  manner 
as  may  be  provided  by  law. 

(2)  That  by  the  Consolidation  Act  of  Febru- 
ary 2,  1854  (P.  L.  21),  there  were  created  cer- 
tain city  offices,  therein  enumerated,  and  among 
them  the  office  of  city  treasurer. 

That  by  the  17th  section  of  the  Act  of  March 
81,  187C  (P.  L.  13),  entitled  "An  Act  to  carry 
into  effect  section  5  of  Article  XIV.  of  the  Consti- 
tution relative  to  the  salaries  of  county  officers, 
and  the  payment  of  fees  received  by  them  into  j 


the  State  and  county  treasury  in  the  counties  con- 
taining over  one  hundred  and  fifty  thousand  in- 
habitants," it  was  provided,  inter  alia : — 

In  all  oases  where  a  city  containing  over  three 
hundred  thousand  inhabitants  is  00  extensive  in 
boundaries  with  the  county,  all  of  the  officers  known 
therein  as  city  treasurer,  city  controller,  and  city  com- 
missioner shall  severally  Ik*  regarded  as  county  officers, 
and  as  such  shall  severally  be  subject  to  all  the  pro- 
visions of  this  Act,  and  shall  have  all  the  powers,  and 
perform  all  the  duties  herein  enjoined,  and  be  subject 
to  the  same  penalties  as  if  they  bad  each  been  elected 
or  appoiuttxi  as  county  officers,  and  had  been  desig- 
nated as  such. 

That  at  the  time  of  the  passage  of  the  Act  the 
city  of  Philadelphia  was,  and  has  continued  to 
be,  a  city  containing  over  800,000  inhabitants, 
whose  boundaries  are  co-extensive  with  the 
boundaries  of  the  county  in  which  it  is  situated. 

That  the  If  gal  effect  of  the  above  provisions 
of  the  Constitution  and  Acts  of  Assembly  was 
to  make  the  officer  known  in  said  city  as 
41  city  treasurer,"  a  county  officer,  to  whose  office 
were  attached  the  constitutional  qualifications 
and  attributes  to  be  found  in  Article  XIV.  of 
the  Constitution. 

(3)  At  the  general  election  held  on  the  Tuesday 
next  following  the  first  Monday  in  November, 
1876,  that  being  the  first  election  for  city  treasurer 
after  the  adoption  of  the  Constitution  of  1873, 
Delos  P.  Southworth  was  elected  to  fill  the  office 
of  county  treasurer,  designated  city  treasurer,  and 
entered  upon  the  duties  of  the  office  until  the 
expiration  of  his  term,  and  that  subsequently  at 
the  general  elections  in  November,  1879,  1882, 
and  1885,  Joseph  J.  Martin,  William  B.  Irvine, 
and  Frank  F.  Bell,  were  respectively  elected  to 
fill  said  office  from  the  1st  day  of  January,  1880, 
1883,  and  1886,  respectively,  and  served  their 
terms  of  office. 

( 4)  That  at  the  general  election  in  November, 
1888,  John  Bardsley  was  elected  to  fill  said  office 
for  tbreo  years  from  the  1st  of  January,  1889, 
and  that  said  office  has  become  vacant  by  the 
resignation  of  said  Dardsley  [which  was  made  to 
city  councils], 

(5)  That  it  then  became  the  duty  of  the 
governor  to  fill  the  vacancy,  who  had  appointed 
William  Redwood  Wright  to  till  the  office. 

(6)  That  Richard  G.  Oellers  had  unlawfully 
intruded  into  and  usurped  said  office,  etc. 

The  relator  prayed  for  a  writ  of  quo  warranto 
to  said  Oellers,  etc.,  which  writ  was  issued  on 
June  2,  1891,  returnable  forthwith. 

Upon  the  same  day  service  was  accepted  and 
a  plea  filed  which  set  forth  that  the  power  to  fill 
said  vacancy  did  not  rest  with  the  governor,  but 
with  city  councils,  who  in  joint  meeting  on  May 
28,  1891,  by  a  viva  voce  vote  had  elected  said 
Oellers  city  treasurer,  to  fill  the  office  so  desig- 
nated within  the  city  and  county  0/  Philadelphia, 
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there  being  then  a  vacancy  in  said  office,  where- 
upon defendant  entered  security,  which  had  been 
duly  approved,  and  entered  upon  his  duties. 

To  this  plea  the  Commonwealth  demurred. 

Upon  the  same  day  an  agreement  was  entered 
into  that  the  sole  questions  to  be  disposed  of  upon 
the  argument  were : — 

(1)  Has  the  governor  of  the  Commonwealth 
a  right  to  fill  the  vacancy  existing  from  the  cause 
stated  in  the  suggestion,  in  the  office  designated 
city  treasurer,  within  the  city  and  county  of 
Philadelphia  ? 

(2)  Have  the  councils  of  the  city  of  Phila 
delphia  the  right  to  fill  the  vacancy  existing 
from  the  cause  stated  in  the  suggestion  in  the 
office  designated  city  treasurer,  within  the  city 
and  county  of  Philadelphia  ? 

Upon  the  same  day,  by  request  of  counsel,  and 
without  hearing  argument,  the  Court  overruled 
the  demurrer  and  entered  judgment  for  the  de- 
fendant, so  that  a  speedy  decision  should  be 
rendered  by  the  Supreme  Court 

The  Commonwealth  then  appealed,  assigning 
the  action  of  the  Court  for  error. 

Mr.  Oellers  had  also  been  elected  city  treas- 
urer by  the  city  commissioners  of  Philadelphia, 
who  also  claimed  the  right  to  fill  the  vacancy. 

The  arguments  of  counsel  are  not  reported,  as 
they  are  sufficiently  set  forth  in  the  opinions 
filed. 

William  U.  Hensel,  attorney-general,  and  Fur- 
man  Sheppard  (with  whom  was  Samuel  S.  Hol- 
lingsteorth),  for  the  Commonwealth,  appellant. 

Mayer  Sulzberger  and  John  G.  Johnson  (with 
whom  was  Ovid  F.  Johnson),  for  Oellers,  ap- 
pellee. 

Charles  F.  Warwick,  city  solicitor,  for  the  city 
of  Philadelphia. 

June  12,  1891.  Paxson,  C.  J.  The  Com- 
monwealth through  her  attorney -general  demands 
to  know  by  what  authority  the  defendant,  Richard 
G.  Oellers,  claims  to  hold  the  office  of  county  trea- 
surer, designated  as  city  treasurer,  of  Philadel- 
phia, and  to  exercise  the  functions  thereof. 

It  appears  by  the  defendant's  plea  that  he 
claims  title  to  said  office  by  virtue  of  his  election 
thereto  by  a  viva  voce  vote  of  the  councils  of  said 
city,  at  a  joint  meeting  thereof,  on  the  twenty- 
eighth  day  of  May,  1891,  to  fill  a  vacancy  occa- 
sioned by  the  resignation  of  John  Bardsley. 

It  is  contended  by  the  attorney-general  that  by 
the  Constitution  and  laws  of  this  Commonwealth 
it  was  the  duty  of  the  governor  to  appoint  a  suit- 
able person  to  fill  such  vacancy,  and  that  in  the 
performance  of  that  duty  he  bad  appointed  Wil- 
liam Redwood  Wright  as  such  suitable  person. 

We  have  thus  the  issue,  sharply  defined, 
whether  the  power  to  fill  the  vacancy  in  question 


If  this  were  a  new  question,  or  one  involving 
a  new  principle,  we  might  feel  it  necessary  to 
discuss  it  at  some  length.    As,  however,  it  is  a 
mere  threshing  of  old  straw  an  elaboration  of  it 
is  not  requisite.    Every  question  now  presented 
was  raised  and  decided  in  Taggart  r.  The  Com- 
monwealth (102  Pa.  354).    It  is  true  that  con- 
tention was  over  the  office  of  controller  while  this 
is  over  the  office  of  treasurer,  bat  this  makes  no 
essential  difference  as  the  same  law  applies  to 
each.    Both  offices  have  been  changed  by  Arti- 
cle XIV.  section  1,  of  the  Constitution,  and  by 
the  Act  of  March  31,  1876  (P.  L.  18),  from  a 
mere  city  or  municipal  office  which  the  Legisla- 
ture may  destroy  at  will,  to  a  county  office,  rest- 
ing upon  the  organic  law,  and  which  is  beyond 
the  power  of  the  Legislature  to  abolish.    We  do 
not  propose  to  re-open  the  discussion  of  the  case 
upon  this  point.    Taggart's  case  was  carefully 
considered   and  properly  decided.     We  were 
aided  by  a  very  clear  and  able  opinion  by  the 
late  Judge  Lcdlow,  who  decided  that  case  below, 
and  subsequent  reflection  has  but  confirmed  us  in 
the  correctness  of  that  decision.    It  is  not  needed, 
therefore,  to  discuss  this  point  again.    It  is  suffi- 
cient to  say  that  for  the  purposes  of  this  case  we 
must  regard  the  office  designated  as  city  treasurer 
as  a  county  and  not  a  city  office.    The  treasurer, 
by  whatever  name  he  may  be  called,  is  a  county 
officer,  exercising  his  functions  over  the  entire 
territory  of  the  city  of  Philadelphia,  which  is  co- 
extensive with  that  of  the  county,  just  as  the 
sheriff,  recorder  of  deeds,  and  other  county  of- 
ficers exercise  their  functions  over  the  same  ter- 
ritory. 

Assuming  then,  as  we  are  bound  to  do,  that  the 
treasurer  is  a  county  officer,  we  come  directly  to 
the  only  question  in  the  case,  in  whom  is  the  au- 
thority lodged  to  fill  a  vacancy  in  said  office? 

The  law  is  not  even  doubtful  upon  this  point. 
It  is  declared  by  section  2  of  Article  XIV.  of 
the  Constitution,  that  "  all  vacancies  not  other- 
wise provided  for  shall  be  filled  in  such  manner 
as  may  be  provided  by  law."  The  law  which 
provides  for  the  filling  of  such  vacancies  is  the 
Act  of  May  15,  1874  (P.  L.  205),  which  declares 
44  that  in  the  case  of  a  vacancy  happening  by  death, 
resignation,  or  otherwise,  in  any  office  created  by 
the  Constitution  or  laws  of  this  Commonwealth, 
and  where  provision  is  not  already  made  by  said 
Constitution  and  laws  to  fill  said  vacancy,  it  shall 
be  the  duty  of  the  governor  to  appoint  a  suitable 
person  to  fill  such  office,"  etc. 

Just  here  the  point  cornea  in  which  the  de- 
fendant contends  distinguishes  this  from  Tag- 
gart's case.  His  allegation  is  that  the  Governor 
cannot  fill  this  vacancy  because  another  mode 
of  doing  so  is  provided  by  the  Constitution  and 
laws,  and  be  points  us  to  the  tenth  section  of  the 


lodged  in  the  city  councils  or  in  the  governor.  |  Act  of  February  2, 1854  (Consolidation  Act)  (P. 
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L.  21),  which  provides,  inter  alia,  that  44  any 
vacancy  in  said  office  (city  treasurer)  shall  be 
filled  by  the  city  councils  by  viva  voce  vote  in 
joint  meeting." 

This  very  point  was  made  in  Taggart's  case. 
It  was  raised  by  the  pleadings,  argued  by  coun- 
sel, and  decided  by  the  Court.  It  is  true  no 
reference  was  made  to  it  in  the  opinion  of  Chief 
Justice  Merclr.  It  was  fully  discussed  in  the 
Court  below,  and  the  case  having  been  decided 
here  upon  the  broad  ground  that  the  controller  was 
a  county  officer,  the  point  in  question  became  of 
no  practical  importance.  It  is  too  plain  for 
argument  that  city  councils  cannot  fill  a  vacancy 
in  a  county  office.  They  might  as  well  attempt 
to  fill  a  vacancy  in  the  office  of  sheriff. 

In  view,  however,  of  the  peculiar  circum- 
stances of  this  case,  and  the  zeal  with  which  this 
point  has  been  again  pressed  upon  us  by  the  able 
counsel  representing  the  defendant,  a  brief  refer- 
ence to  it  may  not  be  inappropriate. 

As  before  observed,  the  tenth  section  of  the 
Act  of  1854  provided  for  the  filling  of  a  vacancy 
in  the  office  of  city  treasurer  by  a  viva  voce  vote 
of  city  councils.  The  forty-sixth  section  of  said 
Act  contains  the  further  provision  that  44  when- 
ever any  elective  officer  of  said  city  shall  die,  or 
become  incapable  of  fulfilling  the  duties  of  his 
office,  his  place,  except  where  other  provision  is 
made  for  filling  the  vacancy,  shall  be  filled  by  a 
joint  vote  of  city  councils  until  the  next  city 
election,  and  the  qualification  of  the  successor  in 
office,  provided,  that  such  vacancy  shall  exist  at 
least  thirty  days  before  the  next  city  election, 
otherwise  such  vacancy  shall  be  filled  at  the  next 
election  thereafter." 

The  controller  was  44  an  elective  officer  of  said 
city,"  and  came  directly  within  this  provision. 
A  vacancy  in  his  office  was  as  fully  provided  for 
in  the  Act  of  1854  as  was  a  vacancy  in  the  office 
of  treasurer.  In  was  contended  in  Taggart's 
case,  just  as  it  was  in  this,  that,  because  of  such 
provision,  the  governor  had  no  power  to  fill  the 
vacancy.  We  had  precisely  the  same  arguments 
then  that  we  have  now. 

It  will  be  observed  that  the  tenth  section  of 
the  Act  of  1854  does  not  fix  the  term  during 
which  a  treasurer  elected  by  councils  to  fill  a 
vacancy  shall  hold  said  office.  It  was  contended 
that  as  the  term  was  not  designated,  he  would 
be  entitled  to  hold  for  the  balance  of  the  unex- 
pired term,  whatever  that  may  be.  This  position 
cannot  be  sustained.  It  is  in  direct  conflict  with 
our  whole  system  and  policy  in  filling  vacancies. 
In  all  our  legislation  upon  this  subject  it  is  plain 
to  see  that  in  filling  vacancies  in  elective  offices 
the  policy  of  the  law  has  uniformly  been  to  re- 
turn to  the  people  as  soon  as  reasonably  practi- 
cable the  election  of  a  successor.  Hence  in 
nearly,  if  not  quite  all,  elective  offices,  from  the 


governor  down,  if  a  vacancy  occurs  more  than 
three  calendar  months  prior  to  the  next  election, 
it  can  only  be  filled  until  said  election  and  the 
qualification  of  his  successor.  That  a  departure 
from  tli is  rule  was  not  intended  by  the  tenth  sec- 
tion of  the  Act  of  1854  is  manifest  by  an  exami- 
nation of  the  forty-sixth  section  thereof,  which, 
as  before  observed,  provides  that  vacancies  of 
all  elective  officers  of  said  city  shall  be  filled 
only  until  the  next  city  election.  The  tenth  and 
forty-sixth  sections  of  the  Act  of  1854  must  be 
construed  together.  They  are  a  part  of  the  same 
Act  and  the  same  system.  Thus  considered,  we 
find  that  in  case  of  a  vacancy  in  the  office  of 
treasurer  his  successor  is  to  be  elected  hy  a  viva 
voce  vote  of  councils,  while  in  the  case  of  every 
other  elective  officer  the  vacancy  shall  be  filled 
by  a  joint  vote  of  city  councils;  in  both  cases 
the  person  so  elected  shall  hold  until  the  44  next 
city  election." 

It  follows  necessarily  that  if  the  election  by 
councils  in  this  case  has  the  authority  of  law,  the 
defendant  would  hold  the  office  until  the  next 
city  election  in  February,  1892  (except  for  the 
accident  that  his  term  expires  in  January  next), 
at  which  time  it  would  not  be  possible  to  elect 
his  successor.  Being  a  county  officer,  his  elec- 
tion can  only  take  place  at  the  general  election, 
and  this  has  been  the  uniform  practice  under  the 
Constitution  and  the  Act  of  1876.  The  next 
election  for  county  treasurer  will  be  held  in  No- 
vember next,  and  the  terra  of  the  person  then 
elected  will  commence  on  the  first  Monday  of  the 
following  January.  This  would  be  several  weeks 
prior  to  the  expiration  of  defendant's  term  under 
his  election  by  councils,  except  for  the  accident 
above  stated.  The  principle  contended  for  would 
go  to  this  extent. 

This  incongruous,  if  not  absurd,  result  would 
necessarily  follow  any  attempt  to  force  the  Con- 
stitution into  harmony  with  legislation  existing 
at  the  time  of  its  adoption. 

It  is  proper  to  say,  in  justice  to  the  learned 
Judges  of  the  Court  below,  that  their  judgment 
was  practically  pro  forma,  and  entered  for  the 
Bole  purpose  of  sending  the  case  up  for  an  early 
decision.  Under  the  circumstances  we  decided 
to  hear  and  dispose  of  it  in  that  shape,  at  the 
earnest  request  of  both  parties. 

The  judgment  is  reversed,  and  judgment  is 
now  entered  for  the  Commonwealth  upon  the 
demurrer.  It  is  further  considered  and  adjudged 
by  the  Court  that  the  defendant,  Richard  G. 
Oellers,  be  and  he  hereby  is  ousted  from  the 
office  of  county  treasurer,  designated  as  city 
treasurer,  of  Philadelphia,  and  from  the  fees  and 
emoluments  thereof. 

Green,  J.  I  concur  in  dissenting  from  the 
opinion  of  the  majority  of  the  Court. 
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Dissenting  opinion  by  Williams,  J. : — 

There  is  no  public  question  involved  in  this 
case.  It  is  a  struggle  between  rival  appointees 
for  a  few  months'  possession  of  an  office  that  is 
to  be  filled  by  the  voters  of  Philadelphia  at  the 
next  election.  No  personal  objection  is  made  to 
either.  On  the  other  hand  it  is  freely  conceded 
that  both  are  men  of  ability,  experience,  and  per- 
sonal integrity,  so  that,  whichever  of  them  may 
succeed,  the  funds  of  the  city  and  the  interests 
of  tax-payers  will  be  secure.  This  case  has 
nevertheless  a  remarkable  history.  The  sugges- 
geation  of  the  attorney-general  was  filed  in  the 
Court  below  on  the  second  day  of  this  present 
month.  On  the  same  day  a  writ  of  quo  war- 
ranto issued  and  was  served.  On  the  same  day 
a  demurrer  was  filed,  overruled,  and  judgment 
entered.  On  the  same  day  a  certiorari  issued 
from  this  Court  and  the  record  was  removed. 
Paper-books  were  prepared  on  the  third.  On 
the  fourth,  in  the  last  hours  of  the  session  for  the 
Middle  District,  the  case  was  fully  heard.  Now,  on 
the  twelfth,  this  Court  is  reconvened  in  adjourned 
session  for  the  sole  purpose  of  entering  a  final  judg- 
ment. Any  other  case  on  the  calendar  has  an  equal 
claim  to  consideration  and  to  prompt  decision. 

The  question  is  raised  upon  the  following 
facts.  By  the  Consolidation  Act  of  1854  the 
limits  of  the  city  of  Philadelphia  were  ex- 
tended bo  as  to  include  the  entire  county.  In 
the  merger  and  consolidation  of  the  several  local 
governments  previously  existing  the  office  of 
county  treasurer  was,  among  others,  abolished 
and  most  of  its  duties  transferred  to  the  city 
treasurer.  Since  1854  the  office  of  county  treas- 
urer has  not  been  restored  by  any  distinct  legis- 
lative enactment,  nor  has  that  of  city  treasurer 
been  abolished  or  its  duties  diminished  or  modi- 
fied. No  person  has  been  elected  to  an  office 
styled  county  treasurer,  in  the  county  of  Phila- 
delphia, for  nearly  forty  years.  A  person  has 
been  regularly  elected  and  commissioned  as  city 
treasurer  during  all  that  time.  The  last  person 
so  elected  and  commissioned  was  John  Bardsley. 
He  gave  bonds  as  city  treasurer  and  entered 
upon  the  duties  of  the  office,  which  had  been 
very  clearly  and  distinctly  defined  by  the  recent 
legislation  known  as  the  "  Bullitt  Bill"  or  new 
city  charter.  On  the  thirtieth  of  May  last  he 
sent  his  resignation  to  the  city  government.  It 
was  accepted  by  the  councils  and  a  person  was 
appointed  to  fill  the  vacancy  so  made,  who  has 
qualified  and  entered  upon  the  duties  of  the  office. 
The  governor  has  also  appointed  a  person  to  the 
same  vacancy,  claiming  that  the  office  is  not  that 
of  city  treasurer  but  that  of  county  treasurer.  If 
the  office  is  a  city  office  then  it  is  admitted  that 
the  power  to  appoint  resides  in  the  councils. 

Our  question  then  is,  What  kind  of  a  treasurer- 
ship  did  John  Bardsley  hold  ?    Did  he  hold  the 


office  of  city  treasurer,  which  is  unquestionably 
an  existing  office,  and  to  which  he  was  elected 
and  commissioned,  or  did  he  hold  the  office  of 
county  treasurer,  which  was  abolished  in  1854, 
and  to  which  he  was  neither  elected  nor  commis- 
sioned ?  The  latter  branch  of  the  alternative  is 
affirmed,  and  the  position  rests  on  two  considera- 
tions. First.  The  Constitution,  in  enumerating 
county  officers,  names  a  county  treasurer  as  one. 
Second.  The  Act  of  1876  declares  that  in  cities  of 
the  first  class  the  office  of  city  treasurer  shall,  for 
certain  purposes,  "  be  regarded  as"  a  county  office. 

As  to  the  first  of  these  it  is  only  necessary 
to  say  that  at  the  adoption  of  the  Constitution 
the  office  of  county  treasurer  in  Philadelphia 
had  been  abolished.  If,  as  we  have  repeatedly 
held  is  not  the  case,  such  constitutional  provi- 
sions are  self-enforcing,  it  is  nevertheless  true 
that  in  this  city  this  one  has  not  been  obeyed 
by  the  election  of  such  an  officer,  and  I  cannot 
understand  by  what  modification  of  the  cy  pret 
doctrine  the  State  can  seize  and  appropriate  that 
city  office  whose  functions  most  nearly  resemble 
those  of  the  vacant  county  office. 

As  to  the  second,  the  answer  seems  to  be 
equally  plain.  The  Act  of  1876  relates  tb  ex- 
isting county  officers  in  large  counties  having  a 
population  of  one  hundred  and  fifty  thousand  or 
more.  Its  title  declares  its  object  and  scope 
fully.  It  is  "to  carry  into  effect  section  5  of 
Article  XIV.  of  the  Constitution  relative  to  sal- 
aries of  county  officers."  To  do  this  it  requires 
such  officers  to  pay  over  the  fees  collected  by 
them  to  the  State  or  county  as  the  case  may  be, 
and  provides  in  lieu  thereof  a  fixed  salary  as  com- 
pensation for  their  services.  That  of  county 
treasurer  in  the  counties  affected  is  fixed  at  ten 
thousand  dollars  per  annum.  But  there  was  one 
county  in  the  State  whose  boundaries  were  at  the 
same  time  the  boundaries  of  a  city  including  ex- 
actly  the  same  territory.  In  this  county  the 
Legislature  knew  that  there  was  no  county  treas- 
urer, but  that  the  same  functions  were  exercised 
by  the  city  treasurer.  They  did  not  intend  to 
leave  the  old  system  of  fees  to  survive  in  the  city 
whose  lines  were  coincident  with  those  of  the 
county,  any  more  than  they  would  have  survived 
in  the  county.  Accordingly,  the  seventeenth  sec- 
tion of  the  Act  of  1876  makes  a  special  provision 
for  cities  whose  lines  include  an  entire  county, 
and  declares  that  in  such  cities  "  all  the  officers 
known  therein  as  city  treasurer,  city  controller, 
city  commissioners  shall  severally  be  regarded  as 
county  officers,"  and  as  such  have  the  same  sal- 
ary and  pay  over  fees  collected  by  them  in  same 
manner  "as  if  they  had  been  elected  or  appointed 
as  county  officers,  and  had  been  designated  as 
such."  In  other  words,  the  city  officers  enumer- 
ated shall,  for  the  purpose  of  fixing  their  salaries 
and  requiring  them  to  pay  over  fees  collected  by 
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them,  be  regarded  as  county  officers,  so  as  to  be 
included  in  the  operation  of  the  Act  as  fully  as 
if  they  "  had  been  elected"  and  44  been  desig- 
nated" as  county  officers.  This  does  not  profess 
to  change  the  character,  powers,  or  designation  of 
these  officers,  or  the  manner  of  their  election  or 
appointment.  It  changes  only  their  compensa- 
tion and  the  manner  in  which  it  is  received  by 
them.  This  it  does  by  extending  the  law  relating 
to  county  officers,  so  as  to  include  them  in  the 
same  manner  as  if  they  had  been  elected  and 
designated  as  county  officers,  instead  of  having 
been,  as  the  fact  was,  elected  and  designated  as 
city  officers.  The  title  of  the  Act  gives  no  hint 
of  any  other  purpose.  If  its  provisions  would,  by 
any  fair  interpretation,  abolish  the  office  of  city 
treasurer,  or  revive  that  of  county  treasurer,  or 
change  the  mode  of  election  or  appointment  of 
the  city  treasurer,  it  would  be  to  that  extent 
clearly  unconstitutional,  because  no  such  purpose 
is  expressed  by  or  included  in  the  title.  If  John 
Bardsley  held  a  county  office  he  holds  it  still. 
He  has  resigned  only  the  treasurership  of  the 
the  city,  and  this  he  has  surrendered  to  the  only 
body  having  power  to  fill  the  vacancy. 

My  own  conclusions  may  be  formulated  thus : — 

1.  The  office  of  city  treasurer  is  an  existing 
office  in  the  city  of  Philadelphia.  Its  existence 
is  shown  and  its  powers  are  defined  by  several 
Acts  of  Assembly,  beginning  with  the  Consoli- 
dation Act  and  including  the  New  Charter  of 
1885. 

2.  The  office  of  county  treasurer  is  not  an 
existing  office  in  Philadelphia  County.  It  was 
abolished  in  1854,  and  has  never  been  restored 
or  treated  as  surviving  for  any  purpose  whatever. 

3.  Both  these  propositions  are  assumed  by  the 
Act  of  1876,  and  are  the  basis  on  which  its  pro- 
visions rest.  It  treats  the  city  treasurer  for  one 
purpose  only,  as  though  he  was  a  county  officer, 
and  distinctly  recognizes  the  fact  that  for  other 
puq>oses  he  is  not  one. 

4.  The  vacancy  occasioned  by  the  resignation 
of  the  office  of  city  treasurer  by  John  Bardsley 
is  properly  filled  by  the  appointment  of  the  re- 
spondent by  the  city  councils. 

For  these  reasons  I  would  affirm  the  judgment 
of  the  Court  below.  In  so  doing,  the  authority 
of  Taggart's  case  (102  Pa.  354)  is  not  disturbed. 
In  that  case  there  was  no  specific  provision  in  the 
Act  of  1854  for  filling  a  vacancy  in  the  office  of 
city  controller,  and  the  case  is  therefore  distin- 
guishable from  this. 


I  in  any  office  created  by  the  Constitution  or  laws 
I  of  the  Commonwealth  44  where  provision  is  not 
J  already  made  by  said  Constitution  and  laws  to 
I  fill  said  vacancy."  Hence,  if  there  is  any  exist- 
ing provision  for  filling  the  vacancy,  the  governor 
!  obtains  no  power  to  do  so  by  the  Act  of  1874. 

The  office  of  city  treasurer  of  Philadelphia,  as 
it  has  in  substance  existed  since  1854,  was  created 
by  the  Consolidation  Act  of  February  2,  1854 
(P.  L.  21).    That  Act  prescribes  the  mode  of 
bis  election,  his  bond  and  oath  of  office,  his  duties, 
powers,  and  liabilities.    The  office  as  it  exists  to- 
day is  defined  and  regulated  by  the  city  charter 
under  the  Act  of  June  1,  1885  (P.  L.  37), 
popularly  known  as  the  Bullitt  Bill.    Under  this 
Act  the  office  is  a  department  of  the  city  govern- 
ment of  which  the  city  treasurer  is  the  head,  and 
the  Act  provides  that 44  he  shall  be  elected  and 
give  security,"  and  his  duties  shall  remain  44  as 
now  provided  by  law,"  that  is,  as  already  seen, 
by  the  Act  of  1854.    It  is  not  claimed  by  any 
one  that  the  Constitution  or  any  other  statute 
than  those  cited  makes  any  express  provision  for 
the  definition,  limitation,  or  regulation  of  the 
office.    Turning  then  to  the  Act  of  1854,  we 
find  that  the  case  of  a  vacancy  is  fully,  exactly, 
and  specifically  provided  for  in  section  10,  by 
which  44  any  vacancy  in  said  office  shall  be  filled 
by  the  city  councils,  by  w'ro  voce  vote  in  joint 
meeting."    There  is  no  doubt  or  ambiguity  about 
this  provision,  nor  is  there  any  pretence  that  any 
subsequent  Act  has  in  express  terms  repealed  or 
supplied  it.    Why  then  is  it  not  a  sufficient 
44  provision  already  made  by  the  law"  to  exclude 
the  only  power  given  to  the  governor  by  the 
Act  of  1874  ?    It  is  said  that  the  office  has  been 
made  a  county  office  by  the  Constitution,  section 
first  of  Article  fourteenth  of  which  declares  that 
44  county  officers  shall  consist  of  sheriffs  .... 
treasurers,"  etc.    It  is  argued  by  appellee  that 
this  clause  worked  no  change  in  the  position  of 
the  city  treasurer,  inasmuch  as  there  were  in  all 
the  counties  except  Philadelphia,  treasurers  who 
unquestionably  were  county  officers  to  whom  this 
provision  would  apply  and  the  Constitution  while 
aiming  at  an  unbending  cast-iron  uniformity  in 
many  things  in  which  the  people  had  hitherto 
been  free  to  consult  their  own  diversities  of 
situation  and  interest,  nevertheless  did  not  intend 
to  affect  existing  local  and  special  laws,  except 
in  cases  expressly  named.    And  such  has  been 
the  uniform  construction  by  this  Court.    If  the 
present  question  were  open  I  should  deem  this 
the  sound  view,  but  I  am  constrained  by  the 
case  of  Taggart  v.  Com.  (102  Pa.  854),  to 
consider  the  question  closed.    By  that  decision, 
from  the  authority  of  which  I  do  not  desire 


Dissenting  opinion  by  Mitchell,  J. : — 
The  authority  of  the  governor  to  fill  a  vacancy 
in  the  office  of  treasurer  of  Philadelphia  rests 

solely  upon  the  Act  of  May  15,  1874  (P.  L.  I  in  any  way  to  derogate,  though  I  think  it 
205).    If  not  found  therein,  it  is  admitted  that 
it  does  not  exist.    That  Act  provides  for  an 
appointment  bv  the  governor  in  case  of  a  vacancy  [ 


was  wrongly  decided,  it  was  settled  that  the  sec- 
tion of  the  Constitution  cited  made  the  officers 
named  therein  county  officers,  though  they  re- 
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tained  their  titles  of  city  controller,  city  treasurer, 
etc.     But  this  of  itself  does  not  advance  the 
argument  a  single  step.    The  change  of  position 
from  a  city  to  a  county  office  in  a  mere  change 
of  schedule,  so  to  speak,  a  change  from  one  class 
to  another,  not  necessarily  involving  any  change 
in  the  office  itself.    To  determine  the  efTect  of 
the  change  in  this  respect  we  must  look  at 
matters  of  substance,  at  the  mode  of  election, 
the  powers,  and  the  duties  of  the  officer  by  what- 
ever name  he  may  be  called.    And  when  we  so 
look  we  find  nothing.    By  the  wording  of  the 
Constitution  the  election  for  a  county  officer  was 
put  in  November  while  that  for  a  city  officer  is 
in  February.    But  the  constituency  which  elects 
and  the  functions  of  the  officer  when  elected 
remain  the  same.    As  already  shown  these  were 
and  are,  before  the  Constitution  of  1873  and 
since,  established,  defined,  and  regulated  by  the 
Acts  of  1854  and  1885.    The  Constitution  did 
not  repeal  the  Act  of  1854,  nor  in  any  way  affect 
section  10,  except  by  making  the  treasurer  elected 
under  it  a  county  instead  of  a  city  officer,  a  change 
which  in  no  wise  affected  any  matter  ot  substance 
in  regard  to  him  or  his  office.    The  distinction 
between  the  county  of  Philadelphia  and  the  city 
of  Philadelphia  is  from  any  point  of  view  of  the 
most   technical  and  shadowy  kind,  and  with 
regard  to  this  particular  office  it  has  no  existence 
except  in  theory.    The  county  has  no  taxes,  no 
taxpayers,  no  treasury,  and  no  treasurer,  which 
are   not  the  taxes,  taxpayers,  treasury,  and 
treasurer  of  the  city.    It  suited  the  doctrinaire 
tendency  of  the  Constitutional  Convention  to 
make  the  office  one  of  the  county  list  for  the 
sake  of  nominal  uniformity,  but  the  change  in 
no  manner  affected  the  practical  substance  of  the 
office  or  the  officer,  and  so  clear  has  this  been  to 
all  eyes  that  no  change  has  been  made  even  in 
his  title.    He  is  still  under  the  Constitution  as 
under  the  Act  of  1854,  legally  known  as  the 
city  treasurer  and  under  that  title,  county  officer 
though  he  be,  that  Act  prescribes  the  scojm;  of 
his  office,  its  powers,  duties,  and  liabilities,  and 
expressly  and  specifically,  the  mode  in  which  a 
vacancy  shall  be  filled.    He  has  been  transferred 
from  one  class  to  another,  but  in  all  other 
respects  he  and  his  office  are  unchanged. 

A  strenous  effort  was  made  on  behalf  of  appel- 
lant to  get  away  from  this  conclusion  by  harping 
on  the  forty-sixth  section  of  the  same  Act,  and 
the  decision  of  this  Court  in  Taggart  v.  Comm'h 
(supra).  But  that  section  has  no  application  to 
this  case.  The  Act  provided  for  the  election, 
duties,  etc.,  of  seven  principal  executive  officers  of 
the  city,  viz.,  mayor,  marshal  of  police,  city  treas- 
urer, receiver  of  taxes,  controller,  commissioners, 
and  solicitor.  Section  7  provides  in  case  of  a  va- 
cancy in  the  office  of  mayor  that  councils  shall 
forthwith  in  joint  meeting,  elect  viva  voce  a  quali- 


fied person  to  serve,  etc.  Section  10,  as  already  dis- 
cussed, provides  expressly  for  filling  a  vacancy  in 
the  office  of  treasurer.  No  specific  provision  is 
made  as  to  the  other  five  principal  officers,  they 
are  lumped  together  as  elective  officers  of  the  city 
in  section  46,  and  the  method  of  filling  the  vacan- 
cies is  not  the  same  as  in  the  case  of  the  treas- 
urer, though  also  by  the  councils.  This  part  of 
the  section  in  its  very  terms,  is  excepted  from 
application  "  where  other  provision  is  made  for 
filling  the  vacancy,"  and  has  no  relevartcy  to  the 
mavor  or  the  treasurer.  It  might  have  been  re- 
pealed  at  any  time  without  in  any  way  affecting 
the  mode  .of  filling  a  vacancy  in  either  of  those 
offices.  Herein  is  the  essential  and  very  obvious 
distinction  between  the  present  case  and  Taggart 
v.  Comm'h. 

In  that  case  the  office  in  question  was  city 
controller  as  to  which  there  was  no  specific  pro- 
vision for  a  vacancy.  It  could  be  filled  by  coun- 
cils only  as  a  city  office,  under  the  general  terms 
of  section  46,  and  hence,  that  case,  by  a  very 
narrow  construction  which  disregarded  the  sub- 
stance of  the  law,  and  stuck  in  the  very  outside 
of  the  bark,  held  that  when  it  ceased  to  be  a 
city  office  it  was  taken  out  of  the  terms  of  the 
Act  of  1854,  and  there  being  no  other  law 
regulating  the  vacancy,  the  appointment  went 
to  the  governor  under  the  Act  of  1874.  Sec- 
tion 46  continued  in  force  notwithstanding  the 
Constitution,  and  its  application  to  the  case  of 
an  admitted  city  office  is  not  disputed.  All 
that  Taggart's  case  decided  was  that  the  city 
controller  was  not  within  its  terms.  But  as  to 
the  city  treasurer,  section  10  of  the  Act  of  1854, 
also  still  in  force,  provides  specifically  for  the  fill- 
ing of  a  vacancy.  The  Act  of  1874  therefore, 
by  its  own  terms,  has  no  application. 

There  remains  only  to  be  noticed  the  Act  of  31 
March,  1876  (P.  L.  13),  which  it  is  argued  makes 
the  city  treasurer  a  county  officer.  This  may  be 
very  briefly  dismissed.  First,  I  have  endeavored  to 
6how  that  the  mere  nominal  change  from  a  city  to  a 
county  office,  while  the  whole  scope  and  functions 
of  the  office  continue  unchanged  under  the  old 
law,  does  not  in  any  degree  abrogate  the  specific 
provision  of  that  law  for  filling  a  vacancy.  If 
this  is  so,  in  the  case  of  a  change  by  the  clause 
of  the  Constitution,  a  fortiori  it  is  so  in  the 
case  of  a  statute.  But  secondly  the  Act  does  not 
make  any  such  change.  The  title  and  the  body 
of  it  are  alike  limited  to  the  subject  of  fees  and 
salary  under  section  five  of  Article  fourteen  of  the 
Constitution;  and  section  17  of  the  Act  which 
applies  to  Philadelphia  does  not  provide  that  the 
city  treasurer,  etc.,  shall  be  county  officers,  but 
that  they  shall  "be  regarded  as  county  officers" 
for  the  pur|K>sesof  the  Act,  to  wit,  shall  be  salaried 
and  pay  their  fees  into  the  public  treasury.  The 
Act  has  no  wider  scope,  and  therefore  no  applica- 
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tion  to  this  case.  Thirdly.  Even  if  the  Act 
could  be  regarded  as  having  a  broader  effect,  and 
as  changing  the  treasurer  from  a  city  to  a  county 
officer,  and  waiving  the  question  of  constitution- 
ality which  would  be  raised  in  that  view,  such 
effect  would  be  repealed  by  the  Act  of  1885, 
already  cited,  which  clearly  makes  him  the  head 
of  a  city  department.  Of  course,  if  he  is  made 
a  county  officer  by  the  Constitution,  the  Act  of 
1885  cannot  turn  him  back  into  a  city  officer, 
but  the  argument  from  the  Constitution  must 
stand  by  itself.  It  cannot  get  any  aid  from  the 
Act  of  1876,  because  that  Act  if  it  meant  to 
make  such  a  change,  is  clearly  repealed  by  the 
latter  Act  of  1885  on  the  same  subject.  The 
fact  is,  as  already  discussed,  the  change  was  a 
merely  nominal  one,  which  had  no  effect  on  the 
previously  existing  law,  and  neither  the  Consti- 
tution, the  Act  of  1876,  nor  the  Act  of  1885, 
ever  contemplated  it  in  any  other  light. 

For  these  reasons  I  would  affirm  the  judgment. 

Since  writing  the  foregoing  I  have  had  the 
opportunity  of  hearing  the  opinion  of  my  brother 
'Williams,  and  I  concur  in  what  he  has  said,  ex- 
cept that  I  concede  somewhat  more  weight  to  the 
decision  in  Taggart  v.  Comm'th  as  settling  the 
construction  that  the  Constitution  made  the  treas- 
urer a  county  officer.  That  is  the  only  differ- 
ence in  our  views  upon  this  case. 

h.  c.  o. 


Jan.  '91,  229.  April  8,  1891. 

In  re  Howard  Street. 
Rice's  Appeal. 

Road  late — Damages —  Vacation  of  streets — As- 
sessment of  benefits  on  property  owners  to  pay 
damages — Road  juries — Practice — Appeal  to 
Common  Pleas — Constitutionality  of  Act  of 
April  21,  1858,  §  G—Act  of  June  13,  1874— 
Section  8,  Article  XVI,  of  the  Constitution. 

The  Act  of  April  21,  1858,  §  6,  directing  that  the 
damages  awarded  to  property  owners  for  tho  vacation 
of  a  street  shall  be  assessed  upon  the  owners  of  pro- 
perties benefited,  is  constitutional. 

While  the  State  is  under  no  constitutional  obliga- 
tion to  pay  for  the  damage  caused  by  vacating  a  street, 
the  Legislature  may  impose  such  obligation  upon  it  by 
statute. 

The  imposition  of  the  assessed  benefit  upon  the 
owner  instead  of  upon  bis  land  only,  is  within  the 
discretion  of  the  Legislature;  as  is  also  the  extension 
of  the  system  of  road  damages  to  the  consequential  in- 
jury cansed  by  the  vacation  of  streets,  and  the  mode 
in  which  the  principle  is  applied. 

In  re  Centre  Street  (115  Pa.  247),  followed. 

Although  neither  the  Act  of  April  21,  1858,  nor  any 
previous  Act,  contains  an  express  provision  for  the  ap- 
pointment of  a  jury  ia  the  case  of  the  vacation  of  a 


street,  the  power  to  appoint  such  jury  arises  by  neces- 
sary implication  from  the  express  prescription  of  "the 
duties  of  juries  selected  to  assess  damages  for  the  open- 
ing, widening,  or  vacating  roads  or  streets,"  etc. 

Although  no  appeal  from  the  finding  of  such  jury  is 
giv*n  by  express  words  either  of  the  Act  of  April  21, 
1858,  the  Act  of  June  13,  1874,  or  section  8  of  Article 
XVI  of  the  Constitution,  the  provisions  of  the  Consti- 
tution and  the  Act  of  1874,  giving  an  appeal  to  either 
party  from  "any  preliminary  assessment  of  damages" 
in  the  case  of  the  taking,  injury,  or  destruction  of  pro- 
perty, give  the  right  to  such  appeal  by  necessary  im- 
plication, the  Legislature  having  put  damage  by  vaca- 
tion of  streets  upon  the  same  basis  as  damage  by  taking 
from  opening,  and  having  made  it  a  part  of  the  general 
system  of  road  damages. 

Appeal  of  William  Rice,  Louis  Bean,  and 
Clayton  G.  Kice,  trading  as  Rice,  Bean  &  Co., 
from  the  decree  of  the  Quarter  Sessions  of  Phila- 
delphia County,  dismissing  exceptions  filed  to 
the  report  of  a  jury  appointed  to  assess  damages 
for  the  vacation  of  Howard  Street  from  Cressou 
to  Apple  Street. 

On  Junuary  25,  1889,  John  Hare,  Jane  Hare, 
and  Henry  Siegele,  presented  u  petition  to  the 
Court  of  Quarter  Sessions,  averring  that  they 
were  the  owners  of  houses  and  lots  fronting  on 
Howard  Street.  That  by  a  decree  of  the  Court, 
on  December  3,  1888,  Howard  Street  was  va- 
cated. That  this  was  done  without  the  appoint- 
ment of  any  jury  of  view  either  to  report  upon 
the  advisability  of  the  same  or  to  assess  damages 
for  such  properties  as  might  be  damaged.  That 
the  vacation  of  said  street  had  caused  great  dam- 
age to  each  of  their  properties  and  greatly  depre- 
ciated their  value  without  corresponding  benefits; 
and  prayed  the  Court  to  appoint  a  jury  of  view 
to  examine  the  site  of  said  street  and  report  what 
damage  had  been  done  to  their  property  by  the 
vacation. 

In  pursuance  of  this  petition  the  Court  ap- 
pointed a  jury  of  six,  who  reported  that  each  of 
the  petitioners  was  entitled  to  damages  for  the 
vacation,  viz  :  John  Hare  $825,  June  Hare  $200, 
and  Henry  Siegele  $250,  in  all  $1275,  which 
several  sums  they  awarded  to  them.  They  further 
reported  that  the  land  of  William  Rice,  Louis 
Bean,  and  Clayton  G.  Rice,  trading  as  Rice, 
Bean  &  Co.,  situate  on  both  sides  of  the  said 
Howard  Street,  had  received  special  benefit  from 
the  said  vacation  of  said  Howard  Street,  and  that 
said  land  was  benefited  by  such  vacation  over  and 
above  any  benefit  which  may  have  been  received 
by  it  in  common  with  neighboring  lands  in  gene- 
ral ;  that  the  said  benefit  was  to  an  amount  of 
not  less  than  one  thousand  two  hundred  and 
seventy-five  dollars,  which  sum  they  assessed 
against  the  said  Rice,  Bean  &  Company,  as 
owners  of  the  land. 

Rice,  Bean  &  Company  thereupon  filed  excep- 
tions, inter  alia,  because  (15)  no  authority 
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exists  in  law  to  select  juries  to  assess  damages 
for  vacating  streets  within  the  city  of  Philadel- 
phia;  (16)  the  jury  had  no  authority  in  law  to 
exercise  any  of  the  powers  assumed  by  them 
under  the  appointment  of  the  Court;  (17)  the 
appointment  of  the  said  jury  was  unauthorized 
by  law;  (18)  the  Act  of  Assembly  of  April  21, 
1858,  under  which  the  jury  was  appointed,  is  un- 
constitutional ;  and  further  moved  to  quash  the 
report. 

The  Court  dismissed  the  exceptions  and  refused 
the  rule  to  quash,  without  delivering  an  opinion  ; 
whereupon  exceptants  appealed,  assigning  for 
error  the  appointment  of  the  jury,  the  entertain- 
ing jurisdiction,  the  refusal  to  quash,  and  the  dis- 
missal of  the  exceptions. 

George  P.  Rich  {Francis  S.  Cantrell  with 
him),  for  appellants. 

John  Dolman,  for  appellees. 

May  27,  1891.  Mitchell,  J.  The  most  se- 
rious question  presented  by  this  appeal  is  the  con- 
stitutionality of  the  provisions  of  the  Act  of  21 
April,  1858,  sect.  6  (P.  L.  386),  which  direct  that 
the  damages  awarded  to  property  owners  for  the  va- 
cation of  a  street  shall  be  assessed  upon  the  owners 
of  properties  benefited.  It  was  held  In  re  Centre 
Street  (115  Pa.  247),  that  the  imposition  of  the  as- 
sessed benefit  upon  the  owner,  instead  of  upon  his 
land  only,  was  within  the  discretion  of  the  Legisla- 
ture, and  that  the  Act  was  not  unconstitutional  on 
that  account.  But  it  is  argued  in  the  present  case 
that  the  Commonwealth's  power  of  taxation  is 
only  for  the  purpose  of  raising  funds  to  discharge 
the  public  obligations,  and  as,  under  the  Act,  the 
State,  or  its  representative,  the  city,  is  not  inter- 
ested in  the  payment  of  the  damages,  it  has  no 
power  to  impose  a  special  tax  for  their  payment, 
under  the  name  of  benefits,  upon  individuals ;  or 
in  other  words,  that  such  procedure  is  taking  the 
property  of  one  man  to  pay  the  debts  or  damages 
due  to  another,  for  the  public  benefit,  and  there- 
fore outside  the  limit  of  constitutional  legislation. 
In  the  case  of  opening  or  widening  streets,  it  is 
said,  the  oily  as  the  agent  of  the  Commonwealth, 
is  liable  primarily  for  the  damages,  and  it  there- 
fore pays  them  to  the  parties  injured  and  collects 
them  from  those  benefited;  but  in  the  case  of 
vacating  streets  the  city  is  not  bound  to  pay,  and 
therefore  cannot  collect.  This  is  the  corner-stone 
of  the  argument,  but  it  rests  upon  a  misapprehen- 
sion.  That  the  Commonwealth  was  under  no 
constitutional  obligation  to  pay  for  the  damage 
caused  by  vacating  a  street  was  decided  in  Paul 
v.  Carver  (24  Pa.  207),  and  is  so  held  under  the 
present  Constitution  (McGee's  Appeal,  114  Pa. 
470).  But  it  has  never  been  held,  nor,  so  far 
as  I  am  aware,  seriously  contended,  that  the 
Legislature  might  not  put  such  obligation  on  the 
Commonwealth  or  its  agents,  by  statute.  The 


principle  of  compensation  waa  extended  by  the 
present  Constitution  so  as  to  include  in  certain 
cases  not  only  property  taken  but  property  injured. 
This  provision  might  have  been,  and  to  some  ex- 
tent was,  in  fact,  anticipated  by  statutes  provid- 
ing for  such  compensation  by  assessments  in  the 
nature  of  special  and  local  taxation.  The  pro- 
gress of  such  taxation  is  tersely  sketched  by 
Agnew,  J.,  in  Washington  Ave.  (69  Pa.  852, 
358-60)  through  its  various  stages ;  first,  local 
municipal  taxation  for  roads,  bridges,  culverts, 
school-houses  and  other  local  improvements; 
next,  assessments  upon  certain  properties  for  im- 
provements of  special  advantage  to  them,  such 
as  foot-walks,  pavements,  etc.,  and  finally,  the 
assessment  of  such  benefits,  and  the  application  of 
the  money  so  raised  to  pay  the  compensation  due 
others  for  their  property  taken.  This  mode  has 
long  been  established  in  Philadelphia,  and  in 
some  other  cities  of  the  Commonwealth,  in  regard 
to  the  taking  of  land  for  the  opening  and  widen- 
ing of  streets.  By  the  Act  of  1858  the  Legislature 
took  another  step  forward  in  the  same  direction, 
and  extended  the  system  to  the  consequential  in- 
jury caused  in  the  city  of  Philadelphia,  by  the 
vacation  of  streets.  It  was  clearly  within  the 
legislative  power  to  do  so.  The  basis  of  the 
assessment,  as  well  as  of  the  compensation,  was 
the  special  benefit  or  the  special  injury  to  the 
properties  concerned,  and  that  principle  has  been 
held  to  sustain  legislation  of  this  character  through 
the  whole  history  of  the  Commonwealth. 

Nor  is  the  mode  in  which  the  principle  is  ap- 
plied by  the  Act  of  1858  beyond  the  legislative 
discretion.  The  jury  is  directed  to  ascertain  both 
damages  and  benefits,  and  to  apply  the  latter  di- 
rectly to  the  payment  of  the  former.  This  is 
doing  directly  by  a  single  proceeding  what  had 
usually  been  done  theretofore  by  two  separate  acts. 
But  it  is  in  effect  no  more,  and  no  different 
from  assessing  the  benefits  in  favor  and  the  dam- 
ages against  the  city,  which  thus  collected  with 
one  hand  and  paid  out  with  the  other.  In  the 
city  of  Philadelphia  it  has  of  late  years  been  the 
usual  practice  to  pay  contractors  for  paving  and 
like  municipal  improvements  by  assessment  bills 
upon  the  property  owners  liable,  and  letting  the 
contractors  collect  them  at  their  own  risk  and  ex- 
pense. Suits  were  brought  in  the  name  of  the 
city,  to  use,  etc.,  but  the  connection  of  the  city 
with  the  proceeding  waa  of  the  slightest  and  most 
technical  nature.  It  was  but  a  step  beyond  this 
to  drop  the  city  out  of  the  procedure  entirely  and 
pass  the  money  directly  from  the  hand  which  had 
ultimately  to  pay  to  the  hand  which  was  ulti- 
mately to  receive.  As  said  by  Agnew,  J.,  in 
Washington  Avenue  (supra),  "  His  money,  it  is 
true,  passes  directly  into  their  compensation,  but 
this  is  merely  to  avoid  circuity  of  payment  by  an 
immediate  appropriation  of  his  tax.  In  principle 
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therefore  it  is  an  independent  transaction  and  is 
the  same  thing  as  the  money  paid  by  an  abutting 
lot  owner  for  the  pavement  before  his  door,  into 
the  public  treasury,  and  thence  paid  out  to  the 
paver  of  the  street.  Yet  in  that  case  what  differ- 
ence would  it  make  were  the  money  of  the  abut- 
ting lot-owner  appropriated  directly  to  pay  the 
paver,  provided  his  assessment  be  made  on  the 
principle  of  his  paying  according  to  his  propor- 
tionate benefit?"  So  here,  we  see  no  transgres- 
sion of  the  limits  of  legislative  authority  by  the 
provision  for  the  direct  assessment  of  the  dam- 
ages upon  the  parties  benefited,  always  of  course 
keeping  within  the  fundamental  principle  of  such 
special  taxation  that  it  shall  be  measured  by  the 
special  benefit.  The  method  is  subject  to  some 
serious  inconveniences,  and  the  form  of  expres- 
sion is  not  good,  as  the  language,  taken  literally, 
might  imply  that  the  damages  to  be  assessed  upon 
the  properties  benefited  were  to  be  measured  by 
the  injury  to  the  others  rather  than  by  the  bene- 
fit to  themselves,  which  would  be  clearly  uncon- 
stitutional. But  such  has  not  been  the  construc- 
tion of  this  or  similar  Acts,  and  no  such  question 
arises  in  this  case.  The  inconveniences  of  the 
Act  are  matters  of  legislative,  not  judicial  con- 
sideration. 

We  have  thus  considered  the  constitutionality 
of  the  Act  at  some  length  because  in  the  case  of 
Centre  Street  (115  Pa.  247),  the  attack  upon  it 
was  made  on  other  grounds,  and  did  not  call  for 
the  special  discussion  of  this  point.  But  the  con- 
sideration of  the  subject  was  necessarily  involved 
in  that  case,  and  we  see  no  reason  to  change  the 
views  there  expressed. 

The  main  question  being  thus  disposed  of,  we 
have  next  to  consider  whether  the  Act  of  1858 
is  inoperative  for  want  of  specific  provisions  for 
its  enforcement. 

It  is  objected  that  there  is  no  authority  in  this 
or  any  previous  Act  for  the  appointment  of  a 
jury  in  the  case  of  vacation,  and  certainly  no 
express  provision  therefor  has  been  shown.  But 
as  already  discussed  there  was  a  well  known  and 
long  established  system  of  proceeding  in  regard 
to  the  opening  and  widening  of  streets  in  Phila- 
delphia, under  which  juries  were  appointed  and 
their  duties  regulated.  To  this  system  the  Act 
of  1858  brought  the  vacation  of  streets  by  the 
express  command  that 44  it  shall  be  the  duty  of 
juries  selected  to  assess  damages  for  the  opening, 
widening,  or  vacating  roads  or  streets,"  etc.  It 
would  be  utterly  nugatory  and  meaningless  for 
the  Act  thus  to  prescribe  the  duties  of  a  jury 
which  was  not  to  come  into  existence  at  all. 
The  words  of  the  Act  expressly  including  and  as- 
similating the  duties  of  juries  for  the  opening  and 
vacating  of  streets,  necessarily  imply  the  appoint- 
ment in  the  latter  cases  as  well  as  in  the  former. 

There  are  other  questions  argued  with  great 
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force  by  the  learned  counsel  for  appellants,  but  so 
far  as  they  are  necensarily  raised  in  this  case 
they  are  settled  by  the  decision  In  re  Centre 
Street.  Very  serious  difficulties  are  suggested, 
in  the  lack  of  provisions  for  process,  means  of 
collection,  and  method  of  distribution  of  the 
assessments,  etc.  But  none  of  them  arise  in  this 
case,  and  perhaps  they  may  never  arise.  The 
report  of  the  jury  must  receive  the  approval  of 
the  Court,  and  if  it  should  show  assessments  for 
damages  in  excess  of  benefits,  with  no  general 
benefit  which  the  city  could  properly  be  called 
upon  to  pay,  it  would  not  be  likely  to  be  approved. 
Some  embarrassment  may  be  created  by  the 
verdicts  of  petit  juries  on  appeals,  but  we  may 
well  leave  these  to  be  solved  when  they  arise. 
Our  duty  is  to  give  effect  to  the  Act  if  we  can 
reasonably  do  so  in  accordance  with  settled  legal 
principles,  and  we  have  no  serious  difficulty  in 
doing  so  to  the  extent  called  for  by  the  present 
case. 

Judgment  affirmed.  n.  c.  o. 

[See  next  case.] 


Jan.  '91,  22.  January  2S,  1891. 

Hare  v.  Rice. 

Appeal  of  John  Hare,  plaintiff,  from  the  judg- 
ment of  the  Common  Pleas  No.  4,  of  Philadel- 
phia County,  upon  an  issue  framed  upon  an 
appeal  from  the  report  of  a  jury  appointed  by  the 
Quarter  Sessions  of  Philadelphia  County  to  as- 
sess and  apportion  damages  for  the  vacating  of 
Howard  Street  from  Cresson  to  Apple  Street,  in 
which  William  liice,  Louis  Bean,  and  Clayton 
G.  Rice,  trading  as  Rice,  Bean  &  Co.,  were  de- 
fendants. 

A  jury  having  assessed  plaintiffs  damages  at 
$825,  and  having  assessed  the  amount  against 
defendants  as  owners  of  land  benefited  to  that 
amount  by  said  vacation,  defendants  filed  excep- 
tions in  the  Quarter  Sessions,  which  were  dis- 
missed [see  preceding  case] ;  and  also  appealed 
to  the  Common  Pleas. 

Plaintiff  took  a  rule  to  strike  off  the  appeal, 
upon  the  ground  that  no  appeal  lay  to  the  Com- 
mon Pleas. 

This  rule  was  discharged,  whereupon  plaintiff 
appealed,  assigning  the  action  of  the  Court  for 
error. 

John  Dojman,  for  appellant. 
George  P.  Rich  {Francis  S.  Cantrell  with 
him),  for  appellees. 

May  27, 1891.  Mitchell,  J.  This  case  in- 
volves the  consideration  of  the  Act  of  April  21, 
1858,  see.  6  (P.  L.  386),  and  is  practically  ruled 
by  the  views  expressed  in  Rice's  Appeal,  opinion 
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filed  herewith.  [Preceding  case.]  It  was  there 
shown  that  damages  arising  from  the  vacation  of 
streets  in  the  city  of  Philadelphia  were  written 
into  the  general  system  of  what  are  comprehen- 
sively called  road  damages  by  the  Act  of  1858,  and 
the  proceedings  assimilated  to  those  in  cases  of 
opening  or  widening  streets,  although  neither  the 
Act  itself  nor  any  previous  Act,  so  far  as  shown, 
contains  any  express  provision  for  the  appointment 
of  a  jury  in  such  case.  The  power  to  appoint 
arises  by  necessary  implication  from  the  assimila- 
tion to  the  other  proceedings,  and  the  express 
prescription  of  the  duties  of  such  a  jury. 

It  must  be  conceded  to  the  argument  of  appel- 
lant that  there  is  no  appeal  given  by  express 
words  cither  of  the  Act  of  1858,  the  Act  of  June 
13,  1874  (P.  L.  283),  or  sec.  8  of  Art.  XVI  of 
the  Constitution.  There  has  been  no  taking  of 
property  within  the  constitutional  provision. 
(McGee's  Appeal,  114  Pa.  470.)  But  as  shown 
in  Rice's  Appeal,  already  referred  to,  the  Legis- 
lature has  put  the  vacation  of  streets  on  the  same 
footing  as  to  the  damages  thereby  accruing  to 
property  owners,  as  the  taking  for  opening  or 
widening.  And  the  mode  of  assessment  of  dam- 
ages and  benefits,  though  condensed  into  one  pro- 
ceeding, was  there  shown  also  to  be  in  effect  the 
same  as  an  assessment  of  benefits  to  be  collected, 
and  of  damages  to  be  paid  by  the  city.  This 
view  brings  the  case  at  once  within  the  spirit 
and  the  principle  both  of  the  Constitution  and 
the  Act  of  1874.  There  being  no  taking  the 
Commonwealth  was  not  bound  by  the  Constitu- 
tion to  make  compensation,  but  the  Legislature 
could  so  bind  it  by  statute,  and  by  the  Act  of 
1858  did  so  in  effect,  by  directing  damages  to  be 
awarded  for  property  injured,  and  assessments  in 
the  nature  of  local  and  special  taxation  to  be 
made  upon  property  specially  benefited.  The 
petitioners  stand  in  the  place  of  the  Common- 
wealth for  the  purpose  of  vacation,  and  the  par- 
ties assessed  stand  in  the  place  of  the  Common- 
wealth for  the  purpose  of  payment.  They  are  to 
be  treated  as  if  the  Commonwealth  stood  between 
them  for  that  double  purpose.  The  Constitution 
and  the  Act  of  1874  give  an  appeal  to  either 
party  from  "  any  preliminary  assessment  of  dam- 
ages" in  the  case  of  the  taking,  injury,  or  destruc- 
tion of  property,  and  when  the  Legislature  put 
damage  by  vacation  of  streets  upon  the  same 
basis  as  damage  by  taking  for  opening,  and  made 
it  a  part  of  the  general  system  of  road  damages, 
the  same  right  of  appeal  was  given  by  necessary 
implication. 

judgment  affirmed.  H.  C  O. 


Jan.  '91,  40.  February  18,  1891. 

Brennan  v.  Franey. 

Life  insurance — Insurable  interest —  Outstand- 
ing interest — Liability  of  one  having  no  in- 
surable interest  who  has  collected  the  proceeds 
to  repay  the  same  to  his  predecessor  in  title 
who  has  insurable  interest. 

Where  one  is  sued  to  recover  money  alleged  to  have 
been  received  to  plaintiff's  use,  a  defence  that  there  la 
an  outstanding  title  in  a  third  person  to  a  portion  of 
the  fund  in  controversy,  is  folly  met  by  the  sworn 
disclaimer  of  the  latter  on  the  witness  stand  in  the 
coarse  of  the  trial. 

Where  one  having  no  insurable  interest  in  a  life 
covered  by  a  life  insurance  policy  receives  an  assign- 
ment thereof  and  collects  the  proceeds  after  the  death 
of  the  insured,  a  payment  of  part  thereof  to  one  in- 
terested with  him  and  whose  ^tle  is  no  better  than 
his  own,  is  no  defence  to  a  suit  by  his  assignors,  who 
had  an  insurable  interest  in  the  said  life,  to  recover 
the  sum  received  by  him  from  the  company. 

Appeal  of  James  J.  Franey,  defendant,  from 
the  judgment  of  the  Common  Pleas  of  Schuylkill 
County,  in  an  action  of  assumpsit,  brought  by 
Mary  L.  Brennan,  to  recover  the  amount  of  a 
policy  of  insurance  on  the  life  of  John  Dalton, 
collected  by  the  defendant. 

On  the  trial,  before  Grkrn,  J.,  it  appeared 
that  Dalton  had  insured  his  life  on  April  6,  1883, 
in  the  U.  B.  Mutual  Aid  Society  of  Pennsyl- 
vania, in  the  sum  of  $3000,  and  caused  the 
policy  to  be  made  payable  to  his  daughter,  Mary 
L.  Brennan,  the  appellee.  Shortly  afterward 
the  latter  assigned  (1000  of  the  policy  to  her 
sister,  Annie  O'Brien  (also  a  daughter  of  the  in- 
sured), and  on  January  20,  1885,  another  $1000 
was  assigned  to  William  Delaney,  whose  insura- 
ble interest  was  only  that  of  a  creditor  to  a  small 
amount  and  for  assessments  subsequently  paid. 

On  November  4,  1885,  Mary  L.  Brennan, 
Annie  O'Brien,  and  the  only  other  child  of  Dal- 
ton, the  insured,  joined  with  Delaney  in  assign- 
ing the  policy  to  James  J.  Franey,  the  appellant, 
who  after  Dalton's  death  collected  the  money, 
and  this  suit  was  then  instituted  to  recover  the 
amount  less  what  he  was  entitled  to  credit  for 
assessments  paid  and  amount  paid  at  the  time  of 
the  assignment. 

The  defendant  claimed  that  the  plaintiff  could 
not  recover  the  proportion  originally  assigned  to 
Mrs.  O'Brien  in  any  event,  and  farther,  that  he 
had  paid  the  same  to  M.  D.  Malone,  who  had 
purchased  Mrs.  O'Brien's  interest  (though  no 
assignment  was  shown)  and  had  thereafter  regu- 
larly repaid  to  defendant  one-third  of  the  assess- 
ments and  other  expenses  attendant  on  keeping 
the  policy  alive. 

Mrs.  O'Brien  testified  that  shortly  after  the 
assignment  to  her,  finding  herself  unable  to  pay 
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the  assessments,  she  told  her  sister  that  if  '*  she 
wanted  it  [the  interest  in  the  policy]  she  could 
have  it,"  and  farther,  "  I  make  no  claim  as 

against  my  sister  to  this  money  or  policy  

Franey  would  not  take  the  paper  unless  all  the 

children  signed  it  I  told  him  that  I  did 

not  claim  anything ;  that  I  had  given  it  to  my 
sister  long  ago." 

The  testimony  as  to  the  Malone  assignment  is 
stated  by  the  Court  below  in  the  answer  to  the 
defendant's  third  point,  and  in  the  opinion  of  the 
Supreme  Court,  infra. 

The  defendant  requested  the  Court  to  charge, 
inter  alia : — 

(2)  That  if  the  jury  believe  that  Annie  O'Brien 
bad  transferred  to  her  one  thousand  dollars  of  the 
policy,  to  wit :  one-third  of  the  same,  and  the 
same  was  transferred  to  Franey  by  said  Annie 
O'Brien,  then  the  title  to  this  $1000  still  remains 
in  Annie  O'Brien,  and  Mary  L.  Brennan  cannot 
recover  the  interest  now  in  Annie  O'Brien.  Re- 
fused. 

(3)  That  if  the  jury  believe  that  Michael  D. 
Malone  received  one-third  of  this  policy  by  rea- 
son of  an  assignment  to  him  from  Annie  O'Brien 
and  this  assignment  was  known  to  and  concurred 
in  by  the  plaintiff,  and  she  took  no  steps  and 
gave  no  notice  to  keep  Franey  from  paying 
Malone  the  said  one-third  interest  in  this  policy, 
then  the  said  Mary  L.  Brennan  is  estopped  from 
now  claiming  the  amount  so  paid  to  the  said  M. 
D.  Malone.  Answer.  This  point  we  decline  to 
atlirm  under  the  uncontradicted  facts  of  the  case. 
There  is  no  evidence  of  an  assignment  to  Malone. 
It  is  uncontradicted  that  the  assignment  was  made 
to  Franey.  The  fact  that  Malone  may  have 
claimed  a  beneficial  interest  which  was  known  to 
the  plaintiff  who  gave  no  notice,  will  not  stop 
her  from  claiming  the  amount  paid  to  the  said 
Malone. 

(9)  That  this  action  being  brought  by  Mary 
L.  Brennan  for  money  received  for  her  use  and 
not  upon  the  policy  of  insurance  itself,  she  can 
only  recover  the  amount  of  money  to  which  she 
would  be  entitled  upon  a  distribution  of  the  pro- 
ceeds of  that  policy,  and  therefore,  if  the  jury 
believe  that  Annie  O'Brien  was  the  owner  of 
one-third  of  the  said  policy,  to  wit,  one  thousand 
dollars,  at  the  time  of  the  payment  to  Franey, 
then  the  said  Annie  O'Brien  only  could  sue  for 
and  recover  the  said  one-third,  and  the  said 
Mary  L.  Brennan,  the  plaintiff,  could  not  recover 
that  interest  in  this  action.  Answer.  We  have 
already  answered  that. 

In  the  general  charge  the  Court  said :  "  So 
far  as  the  claim  is  concerned  that  Mr.  Malone  had 
received  one-third  of  the  money,  we  have  already 
disposed  of  that  by  saying  that  Mr.  Franey  would 
be  liable  for  the  whole  of  it  for  the  reason  that 
Franey  received  the  money  from  the  company 


and  he  had  no  right  to  pay  it  over  to  Malone. 
He  had  only  a  right  to  pay  it  over  to  the  parties 
who  were  entitled  to  receive  it,  and  the  party 
who  was  entitled  to  receive  it  was  Mrs.  Brennan, 
and  therefore  as  far  as  that  is  concerned  we  say 
to  you  Franey  would  be  liable  for  the  whole 
amount." 

Verdict  and  judgment  for  plaintiff  for  $2061. C2 
being  the  full  amount  less  the  consideration  paid 
by  Franey  and  assessments,  etc.,  paid  by  him. 
Defendant  thereupon  appealed,  assigning  for  error, 
inter  alia,  the  above  answers  to  his  points,  and 
portion  of  the  general  charge  above  quoted. 

John  A.  Nash,  for  appellant. 

John  W.  Ryon  and  James  Ryon,  for  appellee. 

May  11, 1891.  McCollum,  J.  The  appellee 
is  the  beneficiary  named  in  the  policy  which  was 
issued  on  the  life  of  her  father.  In  that  life  the 
appellant,  to  whom  the  policy  was  finally  as- 
signed, had  no  insurable  interest ;  but  at  its  ex- 
piration he  received  the  insurance  money.  From 
it  he  was  allowed  to  deduct  the  amount  of  the 
assessments  he  paid  to  the  insurance  company 
and  the  sums  he  paid  to  the  appellee  and  the  in- 
termediate assignees  for  their  advances  to  main- 
tain the  policy.  With  this  allowance  he  is  not 
satisfied,  and  he  brings  the  case  here .  on  the 
claim  that  he  is  entitled  to  retain  one-third  of 
the  balance  for  Annie  O'Brien,  and  to  a  credit 
for  another  third  of  it  which  he  alleges  he  paid 
to  M.  D.  Malone.  Annie  O'Brien  is  a  sister  of 
the  appellee,  and  joined  in  the  assignment  to  the 
appellant,  who  required  that  all  the  children  of 
the  insured  should  execute  it.  At  one  time  she 
held  an  assignment  from  her  sister  of  a  one-third 
interest  in  the  policy,  but  being  unable  to  pay 
her  proportion  of  the  assessments  she  surren- 
dered it,  and  now  disclaims  any  interest  in  the 
policy  or  its  proceeds.  Upon  the  trial  she  testi- 
fied that  she  had  told  the  appellant  she  did  not 
claim  anything,  and  that  she  "  had  given  it  to 
her  sister  long  ago,"  and  it  appeared  from  the 
undisputed  statement  of  the  latter  that  this  sur- 
render was  prior  to  the  assignment  to  him.  On 
this  branch  of  the  case,  therefore,  the  claim  of 
the  appellant  is  without  merit,  because  he  is 
seeking  to  retain  for  Annie  O'Brien  money 
which  she  admits,  and  the  uncontradicted  testi- 
mony shows,  legally  and  equitably  belongs  to  the 
appellee.  If  he  had  paid  this  money  to  the  ap- 
pellee on  the  assurance  of  Annie  O'Brien  that 
she  had  no  interest  in  or  claim  upon  it,  she 
would  be  estopped  from  subsequently  demanding 
it  from  him,  and  her  sworn  statement  in  aid  of 
her  sister's  suit  for  it  will  afford  him  the  same 
protection.  The  Act  of  March  14,  1873  (P.  L. 
46),  enables  the  assignee  of  a  policy  of  life  insur- 
ance to  maintain  an  action  thereon  in  his  own 
name  against  the  company  for  the  recovery  of 
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the  insurance  money,  but  it  is  inapplicable  to  the 
facta  and  can  have  no  influence  in  the  determina- 
tion of  this  case.  It  is  not  necessary  to  consider 
the  effect  of  this  Act  on  the  rule  in  Armstrong  r. 
The  City  of  Lancaster  (5  Watts,  68)  or  to  de- 
cide whether  the  appellee  could  recover  the  inte- 
rest which  Annie  O'Brien  once  held  in  the  policy 
if  the  same  had  not  been  surrendered  to  her.  It 
is  enough  for  the  present  to  say  that,  upon  the 
undisputed  evidence,  the  appellee  has  a  clear 
legal  right  to  that  interest  and  that  the  appellant 
is  as  effectually  protected  by  the  disclaimer  of 
Annie  O'Brien  in  aid  of  her  sister's  recovery  as 
if  he  held  her  receipt  for  the  money  or  her  for- 
mal release  from  any  liability  to  her  arising  from 
the  transaction.  On  this  point  there  was  nothing 
for  the  jury.  The  defence  was  built  on  the  claim 
that  she  was  entitled  to  one-third  of  the  balance 
in  the  hands  of  the  appellant,  and  her  own  testi- 
mony was  a  complete  and  conclusive  answer  to 
it.  The  appellant  cannot  retain  the  money  on 
the  plea  that  she  owns  it  when  she  admits  she 
has  no  claim  upon  it  and  that  it  belongs  to  the 
appellee. 

The  learned  Judge  correctly  ruled  that  the  ap- 
pellant's transactions  with  Malone  furnished  no 
ground  of  defence  beyond  the  advances  already 
mentioned.  If  they  were  jointly  interested  in 
the  speculation  it  was  by  virtue  of  their  agree- 
ment, to  which  neither  Mary  Brennan  nor  Annie 
O'Brien  was  a  party.  Malone,  by  his  own  con- 
fession, appeared  to  them  as  the  agent  of  Franey 
in  the  purchase  of  the  policy.  The  claim  of  the 
appellee  is  not  impaired  by  any  division  between 
Malone  and  Franey  of  the  supposed  profits  of  the 
enterprise.  They  cannot  adjust  their  accounts 
at  her  expense. 

Judgment  affirmed. 

Mitchell,  J.,  dissented. 

Green  and  Clark,  JJ.,  absent.     b.  ii.  n. 


©ornmott  }3Icas, 


C.  P.  No.  4.  June  i,  1891. 

Hall  v.  Tobin  et  al. 

Recognisance  sur  appeal— Fraud— Illiterate 
surety. 

One  who  executes  as  surety  a  recognizance  sur  appeal, 
knowing  it  to  be  a  recognizance,  is  not  discharged  from 
liability  thereon,  by  the  fact  that  she  was  illiterate  and  ig- 
norant of  the  effect  of  the  instrument,  and  was  led  to 
sign  the  same  through  misrepresentations  of  the  principal 


This  was  a  scire  facias  sur  recognizance  on 
appeal  to  the  Supreme  Court,  against  F.  T. 
Tobin,  Esq.,  appellant,  H.  J.  Driscoll,  E.  T. 
Tobin,  and  Matilda  Tracy,  sureties.  Hannah  J. 
Driscoll  filed  an  affidavit  of  defence  setting  up 
that  she  was  an  illiterate  woman  who  could 
neither  read  nor  write;  that  Tobin  was  her 
counsel ;  that  he  informed  her  that  the  bond  was 
a  mere  matter  of  form ;  that  in  fact  he,  Tobin,  had 
a  judgment  against  Hall,  and  that  he,  Tobin, 
was  entitled  to  the  money  for  which  Hall  had 
sued  him,  when  in  fact  Hall  had  recovered  a 
judgment  upon  a  verdict  for  said  money  and  the 
judgment  entered  against  Hall  in  favor  of  Tobin 
had  been  opened  and  set  aside,  and  that  when 
the  bond  was  read  over  to  the  affiant  in  the  office 
of  the  Supreme  Court,  the  amount,  $1300,  was 
not  read  or  explained  to  her,  and  she  was  igno- 
rant of  the  effect  of  the  bond  until  explained  to 
her  in  May,  1891 ;  that  she  was  misled  by  the 
false  assertions  of  Tobin,  and  that  under  no 
circumstances,  had  she  been  informed  of  the 
facts,  would  she  have  executed  the  recognizance. 

Frank  B.  Stockley,  for  the  rule. 

There  is  no  case  in  which  an  illiterate  person, 
who  knew  what  he  or  she  was  signing,  although 
not  informed  as  to  the  effect  of  the  instrument, 
has  been  held  absolved  from  liability.  All  the 
cases  are  those  of  persons  who  have  believed 
they  were  signing  something  other  than  the  paper 
in  fact  presented  to  them  for  signature. 

A.  S.  Ashbridge,  Jr.,  contra. 

Fraud  either  in  the  execution  or  consideration 
of  a  bond  is  admissible  under  a  plea  of  pay- 
ment. 

Baring  v.  Shippen,  2  Binn.  154. 

Carpenter  v.  Groff,  5  S.  &  R.  162. 

McCulloch  v.  McKce,  16  Pa.  289. 
A  distinction  exists  between  a  case  in  which 
facts  are  mis-stated  to  induce  a  person  to  execute 
a  bond  of  whose  contents  he  is  informed,  and 
one  in  which  its  contents  themselves  are  misrep- 
resented to  an  illiterate  person.  In  the  latter 
case,  the  instrument  is  not  the  bond  or  deed  at 
all  of  the  illiterate  person  signing  it. 

Green  v.  N.  Buff.  Twp.,  56  Pa.  114. 

Schuylkill  Co.  v.  Copley,  67  Id.  386. 
See  also  bearing  upon  this  case — 

Stoever  v.  Weir,  10  S.  &  R.  25. 

Bauer  v.  Roth,  4  Rawle,  03. 

C.  A.  V. 


Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 


Eo  die.    Rule  absolute. 


H.  B. 
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March  '91,218. 


Leinau  v.  Albright. 


Sheriff' s  sale — Preferred  claims — Acts  of  April 
9,  1872,  and  June  ijy  1883 — Draughtsman — 
Practice —  Claim  for  preference — Power  of 
Court  over  fund  in  sheriff's  hands. 

A  draughtsman  in  an  architect's  office  is  not  within  the 
purview  of  any  Act  of  Assembly  giving  claimants  of  wages 
a  preference. 

A  notice  of  claim  for  preference  which  does  not  set  out 
the  kind  of  business  in  which  the  defendant  is  engaged, 
is  defective. 

The  Court  has  no  power  to  direct  the  sheriff  to  distrib- 
ute  a  fund  concerning  which  there  is  any  dispute. 

Rule  on  sheriff  and  claimants  for  wages  to 
show  cause  why  sheriff  should  not  pay  the  pro- 
ceeds of  sale  of  personal  property  to  plaintiff, 
after  deducting  rent  due  and  costs. 

The  evidence  showed  that  the  sheriff  had,  by 
virtue  of  a  fi.  fa.,  returnable  first  Monday  in 
May,  1 89 1,  sold  the  contents  of  the  defendant's 
offices  and  place  of  residence,  and  received 
therefor  the  sum  of  $441.33  in  excess  of  costs; 
that  the  landlord  of  the  premises  had  a  lien  upon 
the  goods  sold  for  $195  for  rent;  that  after 
payment  of  the  landlord  the  balance  in  the 
sheriff 's  hands  would  not  be  sufficient  to  pay  the 
plaintiff's  claim ;  that  before  the  sale,  one  Ladd, 
a  draughtsman,  in  the  employ  of  the  defendant, 
had  presented  a  claim  for  "labor  and  services 
rendered  as  a  laborer"  for  the  defendant,  "in 
and  about  said  business,  within  six  months  im- 
mediately preceding  the  date  of  the  proposed 
sale ;  the  nature  and  kind  of  work  being  as  fol- 
lows: three  weeks,  at  $20  per  week,  as  a 
draughtsman;"  and  one  Lockington  has  filed  a 
claim  in  all  respects  like  that  of  Ladd,  except 
that  the  amount  claimed  was  $160  instead  of 
£60.  Both  Ladd  and  Lockington  claimed  under 
the  Act  of  April  9,  1872,  as  preferred  creditors. 

Warren  G.  Griffith^  for  the  rule. 

The  return-day  having  passed,  it  is  the  duty 
of  the  sheriff  to  distribute  the  money. 

Marble  Co.  v.  Burke,  5  Weekly  Notes,  124. 

The  Act  of  April  9,  1872,  upon  which,  as 
amended  in  1883,  the  claimants  rest,  provides 
for  a  preference  "for  moneys  due  for  labor  and 
services  rendered  by  any  miner,  mechanic, 
laborer  or  clerk,  from  any  person  or  persons  or 
chartered  company  employing  clerks,  miners, 
mechanics  or  laborers,  either  as  owners,  lessees, 
contractors  or  under  owners  of  any  works,  mines, 
manufactory  or  other  business,  where  clerks, 
miners  or  mechanics  are  employed."  The  words 
"  other  business"  in  this  Act  relate  only  to  busi- 
ness of  a  similar  character. 

Allen's  Appeal,  32  P.  F.  Smith,  302. 

The  amendment  of  1883  extended  the  prefer- 


ence  to  servant  girls,  servants  or  helpers  about 
houses  of  entertainment  and  private  houses,  por- 
ters, hostlers,  persons  employed  about  livery 
stables,  laundry  men,  washerwomen,  seamsters 
and  seamstresses  employed  by  merchant  tailors, 
milliners,  dressmakers,  clothiers,  shirt  manufac- 
turers, and  clerks  in  stores,  hands,  laborers,  me- 
chanics, printers,  apprentices  hired  for  wages  or 
salary.  The  amendment  extends  to  all  kinds  of 
business  in  which  any  of  the  classes  named  in 


the  Act  are  engaged. 

Di 

374 


In  re  Clymer  Distilling  Co.,  17  Weekly  Notes, 


But  a  draughtsman  is  embraced  in  none  of 
the  above  classes.  A  draughtsman  is  not  a 
laborer. 

A  notice  which  does  not  set  forth  a  business 
of  the  defendant  coming  within  the  statute,  is 
insufficient. 

Zealberg's  Appeal,  3  Cent.  Rep.  253. 

Adamson's  Appeal,  1 10  Pa.  459. 

Pepper's  Appeal,  2  Penny.  113. 

Sanger  v.  Skinner,  16  Weekly  Notes,  16. 

Swartz  *.  Dannehower,  1  Pa.  C.  C.  147. 

Bright  v.  Osterman,  Id.  148. 

The  Act  has  been  held  not  to  apply  to  a  civil 
engineer. 

R.  R.  v.  Luffer,  4  Weekly  Notes,  77. 
A  skilled  florist. 

Pfaender  v.  Hoffman,  4  WEEKLY  Notes,  171. 
A  postmaster's  clerk. 

Gary  v.  Ewing,  7  Pa.  C.  C.  Rep.  I. 
A  base-ball  player. 

In  re  Base  Ball  Assn.,  3  Kulp,  23. 

Kaercher  v.  Sullivan,  2  Chest.  461. 
Employ^  of  skating  rink. 

Merriman  v.  Mulled,  2  Pa.  C.  C.  Rep.  360. 
Nor  to  a  singer  and  dancer  in  concert  saloon. 

Cleveland  v.  O'Neil,  4  C.  P.  148. 
The  Court  can  make  the  order  asked. 

Act  of  June  16,  1836,  {  86  (P.  D.  763.pl.  116). 
William  Grew,  contra. 
A  draughtsman  in  an  architect's  officer,  is  a 
mechanic,  and  comes  within  the  meaning  of  the 
first  section  of  the  Act  of  1872,  which  includes 
"  miners,  mechanics,  laborers  and  clerks." 

A  mechanic  is  one  employed  in  mechanical  or 
manual  labor,  an  artisan,  an  artificer. 

In  re  Clymer  Distilling  Co.,  supra. 

Sanger  v.  Skinner,  supra. 

June  3,  1 89 1.  Arnold,  J.  The  claimants  are 
draughtsmen — skilled  workmen — and  as  such  do 
not  come  within  any  of  the  Acts  of  Assembly 
giving  claimants  of  wages  a  preference.  A 
draughtsman  is  neither  a  mechanic  nor  a  laborer. 
Besides  this,  the  kind  of  business  in  which  de- 
fendant was  engaged  should  be  set  forth. 

But  we  have  no  right  to  direct  the  sheriff  to 
distribute,  and  for  that  reason  we  discharge  the 
rule.  Our  power  is  confined  to  requiring  him  to 
pay  the  fund  into  Court,  when  we  distribute  it 
by  an  Auditor. 

Rule  discharged.  h.  b. 
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Plate's  Estate. 


April,  1891. 


Will— Execution  of— Signature  thereto— What 
constitutes  a  sufficient  signing. 

Whatever  a  testator  or  grantor  is  shown  to  have  intended 
as  his  signature,  is  a  valid  signing,  no  matter  how  im- 
perfect or  unfinished,  or  fantastical,  or  illegible,  or  ercn 
false,  the  separate  characters  or  symbols  he  has  used  may 
be  when  critically  examined. 

A  person  in  extremis,  but  possessed  of  disposing  ability, 
and  fully  informed  of  the  contents  of  the  testament,  at- 
tempted to  sign  it  in  the  presence  of  two  witnesses,  but 
succeeded  only  in  making,  in  the  proper  place,  a  charac- 
ter which  was  apparently  the  first  letter  of  his  name: 

Held,  to  be  a  sufficient  signature,  and  that  the  will  should 
be  admitted  to  probate. 

Stir  appeal  from  the  decision  of  the  register  of 
wills,  refusing  to  admit  to  probate  a  paper  pur- 
porting to  be  the  will  of  Hermann  T.  Plate,  de- 
ceased. 

The  facts  are  fully  set  forth  in  the  opinion  of 
the  Court. 

John  F.  Keator,  A.  Sydney  Biddle,  and  George 
W.  Biddle  for  appellant,  cited — 

On  the  extremity  of  last  sickness  preventing 
a  signature  by  the  testator  or  the  directions  to 
another  person  to  do  so  for  him — 
Loom  is  v,  Kellogg,  17  Pa.  60. 
Grecnough  v.  Grcenough,  11  Id.  489. 
Showers  v.  Showers,  27  Id.  485. 

On  what  is  a  signature- 
Main  v.  Ryder,  4  Weekly  Notes,  173;  84  Pa.  217. 
Baldwin's  Estate,  16  Weekly  Notes,  300. 
Jakob's  Will,  21  Id.  510. 
Carson's  Appeal,  59  Pa.  493. 
Knox's  Appeal,  25  Weekly  Notes,  133 ;  131  Pa. 
220. 

Vernon  v.  Kirk,  30  Pa.  218. 
Co«ens'  Will,  61  Id.  196. 

Gustavus  Hem'ai,  Jr.,  and  George  Junkin, 
contra. 

May  9,  1891.  Ashman,  J.  The  evidence 
has  placed  the  material  facts  in  this  case  beyond 
dispute.  The  testator  was  attacked  on  February 
2,  1890,  with  the  disease  that  proved  fatal  to  him 
on  February  10,  1890.  He  was  a  bachelor, 
without  any  kindred  nearer  than  cousins,  and 
was  then  boarding  with  Mrs.  Runge,  the  widow 
of  his  former  partner,  whose  house  he  had  made 
his  home  for  fourteen  years  continuously,  from 
a  date  preceding  her  husband's  death.  By  his 
will  dated  some  years  before,  he  had  bequeathed 
to  her  for  life  or  widowhood,  the  income  of 


$15,000.    On  Thursday,  February  6,  he  sent 
for  counsel  and  told  him  he  desired  to  increase 
that  provision  to  $25,000,  and  to  give  two  addi- 
tional legacies  to  charities.    He  asked  to  see  his 
original  will,  but  as  that  could  not  be  found, 
counsel  drew  a  codicil,  providing  therein  for  the 
charitable  bequests,  which  was  executed  the  fol- 
lowing day ;  and  he  commenced  the  preparation 
of  a  new  will  in  which  he  embodied  the  provi- 
sion for  the  increased  allowance  to  Mrs.  Runge. 
The  draft  was  in  these  words:  "  Philadelphia, 
February  6,  1890.    I,  Hermann  Theophilus 
Plate,  make  this  my  last  will.    I  give  and  be- 
queath the  income  of  twenty-five  thousand  dol- 
lars to  be  paid  to  the  widow  of  my  former 
partner,  George  Runge,  for  life,  in  semi-annual 
payments."    The  paper  was  read  over  to  the 
testator,  and  the  latter  approved  it,  but  refused 
to  sign  until  the  will  should  be  found.  Counsel 
saw  the  testator  on  the  three  following  days,  but 
the  will  not  being  produced,  he  did  nothing 
more  with  the  paper.    In  his  absence,  Mr. 
Weidig,  the  clerk  and  business  agent  of  the 
decedent,  tried  to  induce  the  testator  to  sign  it, 
but  was  put  off  with  the  replies  "  not  now," 
and  "some  other  time."    On  Sunday,  the  day 
preceding  the  death,  Mr.  Weidig  read  the  paper 
to  him  again,  and  asked  him  if  it  was  right,  and 
if  he  would  sign  it,  and  the  testator  answered 
'*  yes."    What  followed,  the  witness  narrated, 
thus:  "I  raised  him  up  in  bed;  I  went  into 
the  other  room,  I  asked  for  a  pen  and  ink,  and 
a  pen  was  handed  to  me,  and  a  pad,  about  four- 
teen inches  long ;  and  I  placed  the  paper  before 
Mr.  Plate.    I  handed  him  the  pen ,  and  he  made 
this  stroke,  and  he  stopped  and  said,  •  I  can't 
sign  it  now'  or  something  to  that  effect,  and 
then  he  laid  back  on  the  bed."    The  stroke 
alluded  to  was  described  as  the  first  up  and 
down  stroke  of  the  letter  H.    He  was  at  this 
time  excessively  weak,  and  in  the  effort  to 
write,  trembled  so  violently,  according  to  the 
statement  of  Mrs.  Runge,  that  she  was  overcome 
by  the  sight  and  left  the  room.  Throughout 
his  sickness  his  mental  vigor  declined  with  his 
waning  physical  strength,  and  he  was  said  by 
the  doctor  to  be  flighty  in  spells.    On  Thursday, 
however,  his  mind  was  so  clear  that  he  conversed 
with  his  counsel  at  some  length,  upon  various 
topics  connected  with  the  details  of  his  business 
and  of  his  will.    On  Friday  he  executed  the 
codicil  with  full  intelligence  of  the  nature  of 
the  act.    His  intellect  remained  substantially 
unchanged  until  Monday,  but  he  grew  physi- 
cally weaker,  so  that  on  Sunday  his  condition 
was  that  of  extreme  debility.    His  mind,  up  to 
Monday  when  he  died,  to  use  the  doctor's  words, 
"  was  still  right,  from  time  to  time,  particularly 
if  he  was  aroused.    His  replies  were  intelligent." 
On  this  point  all  the  witnesses  agreed.    On  Mon- 
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day,  as  the  doctors  testified,  he  was  in  a  constant 
stupor  and  delirium,  without  any  lucid  intervals. 

The  probate  of  the  paper  appears  to  have  been 
refused  upon  two  grounds :  That  it  did  not  ex- 
press the  whole  will  of  the  testator,  and  that  it 
was  not  properly  executed.    The  first  point  rests 
on  the  circumstance  that  the  writing  was  merely 
the  beginning  of  the  draft  of  a  new  will.  But 
if  the  testator,  for  any  reason,  chose  to  adopt  it 
as  the  final  expression  of  his  testamentary  pur- 
pose, it  certainly  became  his  last  will.    The  proof 
shows  that  he  did  so  adopt  it,  and  that  he  adopted 
it  intelligently.    The  only  real  question  in  the 
case  is,  whether,  in  the  execution  of  the  paper, 
he  complied  with  the  requirements  of  the  Statute 
of  Wills.    The  Act  of  1833  declares  that  a  will 
shall  be  signed  at  the  end,  unless  the  testator  is 
prevented  from  signing  by  the  extremity  of  his  last 
sickness.    The  Act  of  1848  permits  a  testator 
to  make  his  mark  or  cross  in  lieu  of  signing. 
Exactly  what  constitutes  a  signing  has  never 
been  reduced  to  a  judicial  formula.  Legibility 
is  not  a  requisite ;  if  it  was,  the  autographs  of 
some  of  the  most  distinguished  men,  as  Mit- 
chell, J.,  in  Knox's  Estate  (16  Crum.  p.  229), 
pointed  out,  would  have  been  necessarily  invalid. 
Completeness  is  not  a  requisite;  in  Palmer  v. 
Stephens  (1  Denio,  478);  Sanborn  v.  Flagler 
(9  Allen,  474);  Salmon  Falls  Co.  v.  Goddard 
(14  How.  446),  the  initials;  in  Knox's  Estate 
(supra),  the  first  name ;  and  in  Williamson  v. 
Johnson  (1  B.  &  Cress.  146),  and  Main  v.  Ryder 
(3  Nor.  217),  a  fictitious  name;  and  in  Brown 
v .  Bank  (6  Hill,  443),  an  indorsement  in  figures, 
were  held  a  sufficient  signing.    The  principle 
upon  which  these  cases  proceeded  was,  that 
whatever  the  testator  or  grantor  was  shown  to 
have  intended  as  his  signature,  was  a  valid  sign- 
ing,  no  matter  how  imperfect  or  unfinished,  or 
fantastical,  or  illegible,  or  even  false,  the  sepa- 
rate characters  or  symbols  he  used  might  be, 
when  critically  judged.    The  principle  is  so  just 
that  any  other  rule  would  be  cruel ;  it  respects  the 
infirmities  of  age  and  sickness;  and  so  long  as 
it  can  reach  the  intention,  it  does  not  scan  with 
microscopic  curiosity  the  grammar  or  the  pen- 
manship of  the  dying.    We  believe  that,  in  this 
instance,  if  the  scrawl  which  the  testator  made 
was  all  that  his  failing  strength  permitted,  and 
was  meant  by  him  to  represent  his  name,  it  was 
a  valid  signature  within  the  Act.    His  remark, 
"  I  can't  do  it  now,"  may  have  meant  simply 
that  he  could  not  complete  the  signing.  Yet, 
unfinished  as  it  was,  it  bore  certain  characteris- 
tics which  enabled  two  witnesses  to  say  that  they 
recognized  it  as  the  work  of  the  testator.  Even 
conceding  that  we  may  not  hold  it  to  be  the 
signature  of  the  testator,  what  is  there  to  pre- 
vent it  from  being  taken  as  his  mark?   That  he 
himself  regarded  it  as  either  the  one  or  the  other 


is  reasonably  certain  from  his  remark  after  he 
had  signed,  "That  matter  is  fixed,  is  it?"  and 
to  the  question,  What  matter?  "You  know 
what  I  wanted  to  give  her,  Mrs.  Runge;  I  want 
her  to  have  that."  It  was  duly  witnessed.  Mr. 
Weidig  handed  the  pen  and  ink  to  the  testator, 
and  stood  by  him  while  he  used  them ;  Mrs. 
Runge  stood  at  the  foot  of  the  bed,  and  saw 
the  pen  in  the  testator's  hand,  and  then  turned 
and  stood  in  the  open  doorway ;  and  both  she 
and  her  mother  saw  the  paper  in  blank  just  before 
it  was  given  to  the  testator,  and  immediately 
afterwards  when  it  bore  his  mark  at  the  end. 
The  evidence,  which  need  not  be  detailed,  sets 
it  beyond  question  that  the  testator  was  never 
afterwards  able  to  do  more  in  the  way  of  sign- 
ing than  he  had  done.  He  might  have  asked 
some  one  to  sign  for  him ;  but  if  he  had  already 
signed  or  made  his  mark,  the  law  did  not  require 
him  to  call  upon  another.  There  is  no  reason 
to  doubt  the  judgment  or  the  truthfulness  of  the 
four  witnesses,  including  the  physician,  who  were 
present  on  Sunday,  and  who  declared  that  he 
understood  the  nature  of  the  testamentary  act 
which  he  performed  that  day.  We  have  then  a 
person  in  extremis,  but  possessed  of  disposing 
ability,  fully  informed  of  the  contents  of  the 
testament,  attempting  to  sign  the  paper,  and 
making,  in  the  proper  place,  a  character,  which, 
if  it  were  too  imperfect  to  be  accepted  as  his  sig- 
nature, was  unquestionably  sufficient  to  serve  as 
his  mark ;  and  all  this  testified  to  by  two  wit- 
nesses who  were  actually  present.  If,  by  a 
super-refinement  of  reasoning,  the  last  state- 
ment shall  be  objected  to,  we  have  at  least  the 
testimony  of  one  witness  who  was  present,  sup- 
plemented by  testimony  as  to  the  immediate 
act  of  disposition  which  fully  supplied  the  want 
of  another  witness  (Eyster  v.  Young,  3  Yeates, 
511;  Reynolds  v.  Reynolds,  16  S.  &  R.  87; 
Carson's  Appeal,  9  P.  F.  S.  493). 

We  think  the  paper  should  have  been  admitted 
to  probate,  and  we  therefore  sustain  the  appeal. 

[See  Jakob's  Will,  21  Weekly  Notes,  510.] 

E.  F.  H. 


April  16,  1891. 

Pritchett's  Estate. 

Decedents'  estates — Testamentary  paper — Defi- 
nition of  testament — When  construed  as  a 
will. 


Any  instrument  which  is  revocable  and  whose  disposi- 

death 

of  the  maker  is  a  testament. 


tion  o 


f  property  is  intended  to  take  effect  after  the 


Sur  appeal  from  register,  and  petition  for 
citation. 
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The  petition  of  William  H.  James,  attorney 
for  Mary  Ritchie,  set  forth  the  following  facts, 
viz.,  that  the  decedent,  Ann  E.  Pritchett,  shortly 
before  her  death,  in  September,  1 890,  executed 
the  following : — 

This  Indenture  made  this  I  oth  day  of  September,  A.  D. 
1890,  by  and  between  Ann  E,  Prilchettof  ihe  first  part, 
and  James  K.  Magie  of  the  second  part,  is  evidence  that 
the  said  party  of  the  first  part,  for  and  in  consideration  of 
the  sum  of  one  dollar  «i)  to  her  in  hand  paid  by  the 
said  party  of  the  second  part  before  the  sealing  and  de- 
livering of  ihese  presents,  the  receipt  whereof  is  hereby 
acknowledged,  has  granted,  bargained,  sold,  and  con- 
veyed and  does  by  these  presents  grant,  bargain,  sell,  and 
convey  unto  the  said  party  of  the  second  part  all  of  her 
property  both  real  and  personal  consisting  of  two  houses 
and  lots  and  one  store  and  lot  in  the  city  of  Philadelphia 
and  State  of  Pennsylvania,  and  all  household  and  kitchen 
furniture  and  money  and  accounts  and  notes  of  all  kinds, 
together  with  all  improvements,  privileges,  and  appurte- 
nances to  the  same  belonging  or  in  any  wise  appertaining 
and  all  the  estate,  right,  title,  interest,  claim,  and  demand 
either  at  law  or  in  equity  or  otherwise  of  the  said  party  of 
the  first  part  of,  in  and  to  all  of  said  land  and  personal 
property  to  have  and  to  hold  the  same  unto  the  said  party 
of  the  second  part,  in  trust  for  the  following  purposes, 
that  is  to  say  :— 

She  directs  that  said  party  of  the  second  part  shall  take 
charge  of  all  of  said  property  and  hold  as  her  attorney  for 
her  dunng  her  lifetime  and  render  to  her  such  accounts 
for  rents  and  use,  as  she  may  need  for  her  necessary  sup- 
port during  her  said  life  if  the  same  shall  amount  to  suffi- 
cient, and  at  her  death  she  directs  that  her  said  property 
be  held  by  said  parly  of  the  second  part  in  the  manner 
following,  that  is  to  say:  In  trust  for  her  cousin,  Mary 
Ritchie,  with  full  power  to  sell  and  convey  the  said  prop- 
erty in  fee  simple  as  the  said  Mary  Ritchie  may  in  writing 
direct,  and  to  reinvest  the  proceeds.  One-third  of  the 
rents,  issues,  and  profits  of  the  said  property  she  directs 
shall  be  given  to  her  cousin,  Mary  Louisa  Mason,  during 
her  lifetime.  The  rest,  residue,  and  remainder  of  the 
rents,  issues,  and  profits  to  be  given  to  the  said  Mary 
Ritchie  during  her  lifetime  and  to  her  heirs,  until  the 
death  of  the  said  Mary  Louisa  Mason,  should  she  survive 
the  said  Mary  Ritchie.  Upon  the  death  of  the  said  Mary 
Ritchie  and  Mary  Louisa  Mason,  the  said  party  of  the 
second  part  is  to  convey  the  said  property  in  fee  simple  to 
the  heirs  of  the  said  Mary  Ritchie  or  as  she  may  by  will 
direct. 

In  WUnesi  IVkereof  the  said  party  of  the  first  part  has 
hereunto  set  her  hand  and  seal  the  day  and  year  first 
above  written. 

(Signed)      Ann  L.  x  Pritchett.  [seal.] 

The  petition  further  alleged  that  the  decedent 
was  a  widow,  with  no  children,  her  nearest 
relatives  being  cousins  and  their  children.  In 
January,  1891,  the  petitioner  presented  the 
paper  as  above,  to  the  register,  and  requested 
that  it  be  admitted  to  probate  and  letters  of  ad- 
ministration c.  t.  a.  be  issued  to  said  attorney, 
which  the  register  refused.  The  petition  prayed 
for  a  citation  to  Louisa  Mason  and  others,  by 
whom  a  caveat  had  been  filed,  to  show  cause 
why  the  decision  of  the  register  should  not  be 
set  aside  and  the  above  paper  admitted  to  pro- 
bate as  the  last  will  and  testament  of  Ann  E. 
Pritchett. 


Louisa  Mason  and  others  demurred  to  the 
above  petition. 
John  A.  Burton,  for  the  petitioner. 
Ernest  H.  Davis,  contra. 

May  16,  1891.  Ashman,  J.  Whatever  may 
be  its  form,  an  instrument  which  is  revocable, 
and  whose  disposition  of  property  is  intended  to 
take  effect  after  the  death  of  the  maker,  is  a 
testament.  The  writing  in  question  answers 
fully  to  this  definition.  Under  its  terms  the 
testatrix  parted  with  none  of  her  property  in  her 
lifetime ;  she  merely  gave  to  a  person  whom  she 
called  a  trustee,  a  power  of  attorney,  which  was 
coupled  with  no  interest;  and  she  was  at  liberty 
to  revoke  the  authority  on  the  day  she  con- 
ferred it.  The  duty  imposed  upon  the  grantee 
was  that  he  "shall  take  charge  of  all  of  said 
property  and  hold  as  her  attorney  for  her  during 
her  lifetime,  and  render  to  her  such  accounts  for 
rents  and  use  as  she  may  need  for  her  necessary 
support  during  her  said  life,  if  the  same  shall 
amount  to  sufficient."  Nothing  can  be  clearer 
than  that  the  testratrix  intended  by  this  no  more 
than  to  appoint  an  agent  to  collect  and  pay  over 
to  her  the  income  of  her  estate,  and  that  she  also 
intended,  in  case  the  income  was  inadequate  for 
her  support,  a  matter  of  which  she  alone  was  to 
be  the  judge,  to  use  the  principal  herself.  In 
Fellows's  Appeal  (12  Nor.  474),  the  circum- 
stance that  the  grantor's  language  did  not  indi- 
cate that  he  regarded  his  deed  as  a  letter  of 
attorney  was  one  of  the  reasons  for  holding  that 
it  was  not  testamentary  in  character.  The  cases 
of  Eckman  v.  Eckman  (18  P.  F.  S.  460);  Ritter's 
Appeal  (9  P.  F.  S.  9) ;  and  Mattocks  v.  Brown 
(7  Out.  16),  which  were  cited  by  the  demurrant, 
can  have  no  application,  because  in  each  of 
them  the  grantor  parted  with  his  estate  and 
vested  it  in  prasenti  in  the  grantee ;  while  here 
the  testatrix  did  not  part  with  her  estate  at  all. 
Her  conveyance  was  meant  to  operate  only  in 
the  future,  and  it  therefore  could  not  be  a  deed 
which  conveys  in  prasenti  (Greenfield's  Estate, 
2  Har.  489).  The  case  is  clearly  within  the  line 
drawn  by  Turner  v.  Scott  (1  P.  F.  S.  126); 
Frederick's  Appeal  (2  Id.  338) ;  Rick's  Appeal 
(9  Out.  528),  and  Rife's  Appeal  (14  Id.  232), 
and  needs  no  further  discussion. 

The  appeal  is  sustained.  w.  L.  s. 
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Supreme  ©ourt 


Jan.  '91,  222.  April  9,  1891. 

Bemisch  v.  Roberts. 

Negligence —  Contributory  negligence — Employer 
and  employ^ — £h'ty  of  employer  to  furnish 
safe  machinery —  Visible  defect — Negligence  of 
fellow-employe? 

Where  an  employer  has  furnished  his  employ^ 
with  tools  and  appliances  which,  thongh  not  the  best 
possible  to  be  obtained,  may,  by  ordinary  care,  be 
used  without  danger,  he  lias  discharged  his  duty  and 
is  uot  responsible  for  accidents. 

When  an  employe^  after  having  the  opportunity  of 
becoming  acquainted  with  the  risks  of  his  situation, 
accepts  them,  he  cannot  complain  if  subsequently  in- 
jured. 

A  workman  employed  at  an  iron  mill  was  engaged  in 
pushing  a  "  buggy"  loaded  with  iron  over  a  tramway 
or  track.  The  buggies  used  for  this  purpose  had  a 
flat  floor,  in  the  four  corners  of  which  were  holes  into 
which  iron  rods  twelve  to  eighteen  inches  long  were 
placed  to  prevent  the  load  from  moving.  The  holes  iu 
the  buggy  in  question  had  become  worn  and  the  rods 
wonld  not  remain  in  place.  The  iron  fell  off  and  in- 
jured the  workman,  who  brought  soit.  There  was 
some  evidence  that  the  load  was  improperly  placed, 
and  there  was  no  evidence  of  knowledge  on  the  part 
of  the  employer  of  the  defect  in  the  buggy : 

iltld,  that  the  plaintiff  was  chargeable  with  know- 
ledge of  the  fact  that  the  pins  were  not  in  place ;  be- 
cause  he  either  saw  that  it  was  so  and  assumed  the 
risk,  or  failed  to  see  what  was  plainly  visible,  and 
therefore  it  was  his  duty  to  see,  aud  that  in  either  event 
he  could  not  recover : 

H*ld  further,  that  if  the  accident  was  the  result  of 
improper  loading,  it  was  the  negligence  of  the  plain- 
tiff's fellow-workmen,  for  which  the  employer  was  not 
liable. 

Appeal  of  Percival  Roberts,  trading  as  the 
Pencoyd  Iron  Works,  defendant,  from  the  judg- 
ment of  the  Common  Pleas  No.  3,  of  Philadel- 
phia County,  in  an  action  of  trespass  brought  by 
Jo  ban  Bemisch,  to  recover  for  injuries  caused  by 
the  alleged  negligence  of  defendant. 

On  the  trial,  before  Finlettbr,  P.  J.,  it  ap- 
peared that  the  plaintiff  was  employed  at  the 
defendant's  iron  works,  and  that  part  of  bis  duty 
was  to  posh  an  iron  wagon  (known  as  a  buggy) 
loaded  with  material  from  the  rolling  mill  de- 
partment over  a  track  to  various  departments  of 
the  works,  and  that  while  so  engaged  on  Decem- 
ber 9,  1888,  be  was  injured  by  the  falling  of 


some  iron  bars  from  the  vehicle  upon  him.  It 
was  shown  that  the  buggies  were  made  with 
holes  in  the  flooring,  into  which  iron  pins  twelve 
to  eighteen  inches  long  were  inserted  to  hold  the 
load  in  place,  and  that  on  the  one  in  question  these 
holes  had  become  so  large  by  wear  that  the  pins 
would  not  remain  in  place,  which  caused  the 
accident.  It  was  further  shown  that  there  were 
from  one  hundred  and  ten  to  one  hundred  and 
twenty-five  buggies,  and  that  a  workman  might 
make  his  own  selection.  The  defendant's  mana- 
ger testih'ed  that  when  a  workman  found  a  buggy 
out  of  repair  it  was  his  duly  to  report  the  matter 
and  it  was  at  once  taken  to  the  repair  shop,  and 
that  a  skilled  machinist  was  specially  employed 
for  the  purpose  of  repairing.  The  plaintiff  had 
been  working  for  the  defendant  about  a  month, 
and  had  been  at  this  particular  work  for  some- 
thing over  a  week;  he  testified  that  he  had 
nothing  to  do  with  loading  the  buggy,  which  was 
done  by  fellow-workmen,  and  had  not  seen  that 
the  holes  were  worn.  There  was  some  evidence 
that  the  iron  was  improperly  loaded,  and  that  if 
this  had  not  been  the  case  the  accident  might 
not  have  happened.  Some  of  the  defendant's 
witnesses  testified  that  the  plaintiff  did  assist  in 
loading  the  buggy,  and  the  plaintiff  admitted 
that  it  was  loaded  on  Saturday,  "and  stood 
there  Sunday  and  Monday.  I  saw  what  was 
loaded  on  it."  Other  facts  appear  in  the  opinion 
of  the  Court. 

The  defendant  requested  the  Court  to  direct 
a  verdict  in  his  favor.  Refused.  (First  assign- 
ment of  error.) 

In  the  general  charge  the  Court  said : — 

"  If  the  buggy  was  out  of  repair,  had  the  de- 
fendant notice  of  it,  or  should  he  have  known 
it  ?  It  is  the  duty  of  an  employer  to  supervise 
his  machinery,  or  have  some  one  whose  duty  it 
is  to  keep  the  machinery  in  good  condition.  If 
the  defendant  had  any  one  whose  duty  it  was  to 
keep  the  buggy  in  good  condition,  he  did  his 
whole  duty  in  the  premises  to  his  workmen,  and 
the  plaintiff  cannot  recover. 

"  If  you  should  determine  from  the  evidence 
that  the  buggy  was  out  of  repair,  and  that  the 
defendant  knew  it  or  should  have  known  it,  and 
that  he  had  no  one  whose  duty  it  was  to  keep 
the  buggy  in  good  condition,  then  the  question 
arises,  Was  the  want  of  repair  the  sole  cause  of 
the  accident  ?  Unless  it  was  the  sole  cause,  and 
nothing  else  contributed  to  the  accident,  the 
plaintiff  cannot  recover. 

"There  is  evidence  in  reference  to  .the  manner 
in  which  the  iron  was  loaded  upon  the  buggy, 
and  in  reference  to  how  far  the  manner  in  which 
it  was  loaded  tended  to  cause  the  iron  to  fall  from 
the  buggy  and  injure  the  plaintiff. 

"  If  you  are  satisfied  from  the  evidence  that  the 
manner  of  loading  the  iron  on  the  buggy  con- 
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tributed  to  the  accident,  the  plaintiff  cannot 
recover. 

"  If,  after  a  careful  consideration  of  these  mat- 
ten?,  you  are  satisfied  that  the  defendant  was  neg- 
ligent, then  the  question  arises,  Was  the  plaintiff 
negligent,  or  were  the  persons  who  were  working 
with  him  in  and  about  the  buggy  upon  that  occa- 
sion negligent? 

"  The  plaintiff  cannot  recover  if  he  or  those 
who  were  working  with  him  were  negligent  and 
their  negligence  contributed  to  the  accident. 

11  The  plaintiff  and  those  who  were  working 
with  him  are  presumed  to  know  how  to  operate 
the  buggy  and  wherein  it  was  or  might  become 
dangerous,  and  they  assumed  all  the  dangers  of 
that  employment,  and  the  defendant  is  not  re- 
sponsible lor  any  injury  which  was  the  result  of 
a  visible  condition  of  the  buggy.  In  any  event 
the  plaintiff  and  those  who  were  working  with 
him  were  bound  to  use  ordinary  care,  and  if  they 
did  not,  and  the  want  of  that  ordinary  care  con- 
tributed to  the  accident,  the  plaintiff  cannot 
recover. 

"  If  the  defect  complained  of  was  visible,  it 
was  the  duty  of  the  plaintiff  and  those  working 
with  him  to  know  that  it  existed,  and  know  the 
danger  which  was  incident  to  that  defect. 

44  If,  upon  a  full  and  careful  consideration  of 
the  evidence  and  principles  of  law  as  I  have 
given  them  to  you,  you  find  that  the  defendant 
was  negligent,  and  that  the  plaintiff  was  not  neg- 
ligent, then  the  question  of  damages  arises." 

Verdict  and  judgment  for  plaintiff  for  $1500. 
Defendant  appealed,  assigning  for  error  the  re- 
fusal of  his  point. 

John  G.  Johnson  (Franklin  Stoayne  with 
him),  for  appellant. 

William  W.  Wiltbank  (D.  M.  M,  Collins  with 
him),  for  appellee. 

May  27, 1891.  Grken,J.  The  learned  Court 
below  correctly  charged  the  jury  that  if  the  plain- 
tiff, or  those  with  whom  he  was  working,  selected 
the  buggy,  he  could  not  recover ;  that  the  only 
negligence  alleged  against  the  defendant  was 
that  the  pinholes  in  the  buggy  were  so  enlarged 
as  no  longer  to  be  fit  ro  retain  the  pins  or  spikes, 
and  if  that  was  the  condition  of  the  buggy  and 
the  defendant  had  notice  of  it,  or  ought  to  have 
known  it,  and  yet  had  any  person  employed  whose 
duty  it  was  to  keep  the  buggy  in  good  condition, 
he  did  his  whole  duty  to  his  workmen  and  the 
plaintiff  could  not  recover;  that  if  the  manner  of 
loading  the  iron  on  the  car  contributed  to  the 
injury,  there  could  be  no  recovery ;  that  if  the 
plaintiff,  or  those  who  were  working  with  him, 
were  negligent  and  their  negligence  contributed 
to  the  accident,  there  could  be  no  recovery  ;  that 
the  plaintiff  and  those  who  were  working  with 
him  were  presumed  to  know  how  to  operate  the 


buggy,  and  wherein  it  was,  or  might  become, 
dangerous,  and  that  they  assumed  all  the  dangers 
of  that  employment,  and  that  the  defendant  was 
not  responsible  for  any  injury  which  was  the 
result  of  a  visible  condition  of  the  buggy ;  and 
that  if  the  defect  complained  of  was  visible,  it 
was  the  duty  of  the  plaintiff  and  those  working 
with  him  to  know  that  it  existed,  and  know  the 
danger  which  was  incident  to  that  defect.  Hav- 
ing given  these  perfectly  correct  and  sound  prin- 
ciples to  the  jury,  he  told  them  if  they  found 
that  the  defendant  was  negligent  and  the  plaintiff 
was  not  negligent,  then  the  question  of  damages 
would  arise.  He  declined  to  instruct  the  jury  to 
render  a  verdict  for  the  defendant,  in  response  to 
a  request  to  thut  effect  from  the  defendant's 
counsel. 

A  patient  reading  of  the  whole  of  the  testi- 
mony convinces  us  that  every  one  of  the  con- 
ditions of  non-liability  of  the  defendant,  stated  in 
the  charge,  was  established  by  the  undisputed  tes- 
timony in  the  cause,  and  therefore  that  the  de- 
fendant's request  for  a  binding  instruction  should 
have  been  granted. 

There  is  no  testimony  in  the  cause  that  the 
plaintiff  and  those  working  with  him  were  re- 
quired to  use  this  particular  buggy.    There  were 
between  one  and  two  hundred  buggies  about  the 
works,  and  the  parties  loading  the  buggy  were 
entirely  at  liberty  to  select  one  that  was  in  good 
condition,  but  they  voluntarily  chose  the  one  that 
was  used.    The  plaintiff  said  he  did  not  assist 
in  loading  the  buggy,  though  it  was  testified  by 
several  men  who  did  load  that  he  did  assist,  but 
he  also  said  that  it  was  loaded  two  or  three  days 
previously,  and  that  he  had  seen  it  before  he 
moved  it.    In  answer  to  a  question  he  said : 
"  The  buggy  was  loaded  on  Saturday  and  stood 
there  Sunday  and  Monday ;  I  saw  what  was 
loaded  on  it."    He  repeated  this  at  another  stage 
of  his  examination.    Both  the  plaintiff  and  his 
principal  witness  testified  that  the  pinholes  on 
the  buggy  were  worn,  and  Klau  said  they  were 
so  much  worn  that  they  would  not  hold  the  pins 
intended  fur  them.    The  absence  of  these  pins, 
by  means  of  which  the  iron  on  the  buggy  was 
held  in  place,  constituted  the  sole  basis  of  lia- 
bility upon  which  the  case  was  founded.    It  was 
established  beyond  all  question  that  the  buggy 
.was  loaded  by  fellow-workmen  of  the  plaintiff, 
even  if  he  did  not  assist,  and  of  course,  the  mas- 
ter was  not  responsible  for  the  negligence  of  the 
fellow-workmen  resulting  in  the  plaintiff's  in- 
jury.  As  it  was  an  undisputed  fact  that  the  pins 
were  not  in  the  buggy,  the  fuilure  to  put  them  in 
was  the  negligence  of  the  fellow- work  men,  unless 
the  holes  were  so  much  worn  that  the  pins  could 
not  be  placed  there.    But  in  any  event  the  work- 
men who  loaded  the  buggy,  and  the  plaintiff  who 
assisted  in  working  it,  were  bound  to  know  that 
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the  pins  were  absent,  and  if  llie  absence  of  the  [of  which  all  the  workmen,  including  the  plaintiff, 
pins  was  the  cause  of  the  accident,  they  were  all  J  who  were  using  the  buggies  constantly,  had  know- 
chargeable  with  knowledge  of  the  cau.se  before ,  ledge  or  the  means  of  knowledge,  and  there  is  no 


proof  that  the  defendant  had  knowledge,  and  in 
such  circumstances  under  all  the  authorities  the 
workmen  assume  the  risks  and  the  master  is  not 


the  accident  occurred.  These  pins  were  iron 
rods  about  an  inch  in  diameter  and  twelve  to 
eighteen  inches  in  length,  and  they  projected  up- 
wards from  the  top  surface  of  the  buggy.    They  j  liable. 

necessarily  formed  so  conspicuous  a  part  of  the  But  beside  all  this  the  defendant  did  have  in 
appliance  used  for  the  movement  of  the  iron,  and  j  his  employ  at  the  works  a  person  whose  duty  it 
their  purpose  of  holding  the  load  in  place  is  so  was  at  all  times  to  keep  the  buggies  in  repair, 
essential  to  the  plaintiff's  right  of  action  that  the  His  name  was  Andrew  Hopshcll,  and  he  testified 
omission  to  notice  their  absence  was  in  itself  neg-  on  the  trial.  He  said  he  was  a  machinist ;  that  he 
ligence  on  the  part  of  workmen  loading  or  mov- !  had  charge  of  repairing  machinery  in  the  work 
ing  the  buggy.  The  plaintiff  makes  his  own  \  shop,  and  had  been  working  there  for  twelve 
want  of  care  in  this  respect  perfectly  manifest. .  years ;  that  whenever  he  discovered  any  m«- 


He  was  asked  :  Q.  State  whether  you  had  ever 
actually  helped  to  load  the  buggies.  A.  Yes, 
sir;  I  was  obliged  to  assist  with  my  colleague. 
Q.  State  whether  you  put  the  pins  in  the  load 
when  you  loaded  them.    A.  No,  sir;  it  was  my 

colleague's  duty  to  do  that  Q.  State 

whether  they  put  pins  in  when  they  were  load- 


chinery  out  of  order,  or  was  informed  by  any  of 
the  workmen  to  that  effect,  he  always  had  the 
necessary  repairs  made  at  once  ;  and  that  he  had 
particular  charge  of  the  buggies  and  repaired 
them  whenever  they  were  out  of  order. 

In  Pittsburgh  &  Connellsx  ille  R.  R.  Co.  v.  Sent- 
meyer  (92  I 'a.  276),  we  held  that  where  an  em- 


ing  those.    A.  They  put  them  in  and  they  took  ployer  had  furnished  his  employes  with  tools  and 
them  out  again.    Q.  State  whether  they  always  appliances  which,  though  not  the  best  possible  to 
put  them  in.    A.  Not  I.    Q.  Did  your  col-  be  obtained,  may  by  ordinary  care  be  used  with- 
out danger,  he  has  discharged  his  duty  and  is  not 
responsible  for  accidents.    This  doctrine  is  pre- 


leagues?  A.  Yes,  sir.  Q.  State  whether  they 
sometimes  did  not  use  them  and  sometimes  did. 

A.  They  were  always  used.    Q.  Do  you  say  cisely  applicable  to  this  case.    There  was 


there  never  was  a  case  where  they  loaded  up 
the  buggy  without  the  pins  being  used  ?  A. 
"We  always  put  pins  in.  Some  were  broken  off. 
Q.  State  why,  if  you  noticed  that,  you  failed  to 
notice  that  there  were  no  pins  in  on  this  day. 
A.  I  didn't  know  it.  Q.  How  was  it  that  you 
noticed  every  other  time  that  they  used  pins  and 
you  did  not  think  to  notice  this  day  that  they  did 
not  use  them  ?  A.  I  didn't  care  to  notice,  be- 
cause that  buggy  was  already  loaded  for  two 
days.  Q.  But  you  were  pushing  the  buggy  ? 
A.  Yes,  sir ;  we  had  to  push  them  in  order  to 
put  them  on  the  transfer.  Q.  And  you  saw  the 
load  and  the  pieces  making  up  that  load  ?  A. 
Yes,  sir.  Q.  How  could  you  help  seeing  that 
there  were  no  pins  in  it?  A.  I  didn't  see  any; 
therefore  I  can't  say  whether  there  was  any.  I 
don't  know  whether  it  was  broken  or  not. 

Under  this  testimony  it  matters  nothing  whether 
the  plaintiff  saw  and  knew  of  the  defect  in  the 
buggy,  and  nevertheless  used  it,  or  whether  he 
did  not  see  what  it  was  his  plain  duty  to  see. 
His  employer  was  not  there  to  know  of  the  defect, 
and  no  officer  or  agent  of  the  defendant  having 
control,  was  present,  or  is  shown  to  have  had  any 
knowledge  of  the  defect  complained  of.  It  is  not 
pretended,  and  certainly  it  is  not  proved,  that  the 
plaintiff,  or  any  one  else,  gave  notice  to  the  de- 
fendant or  to  any  of  his  agents  in  charge,  of  the 
existence  of  any  defect  in  the  buggy;  the  defect, 
if  it  was  as  alleged  by  the  plaintiff',  was  the  result 
of  constant  wearing  away  of  the  holes  in  the  buggy, 


no 

complaint  against  the  buggy  that  was  used  ex- 
cept the  absence  of  the  pins.  If  they  were  absent 
because  the  plaintiff  or  his  fellow  workmen  failed 
to  put  them  in,  of  course  it  was  the.  result  of  their 
own  negligence.  It  being  their  duty  to  put  them 
in  they  must  necessarily  know  whether  they  could 
or  could  not  put  them  in  the  holes,  and  if  they 
used  the  machine  without  the  pins  they  were  by 
necessary  consequence  guilty  of  negligence  whether 
the  holes  were  loo  large  or  not.  By  the  exercise 
of  the  most  ordinary  care  they  could  have  avoided 
any  danger  from  such  a  source. 

The  learned  Court  correctly  charged  the  jury 
that  "if  the  defect  complained  of  was  visible,  it 
was  the  duty  of  the  plaintiff*  and  those  working 
with  him  to  know  that  it  existed,  and  know  the 
danger  which  was  incident  to  that  defect."  This 
is  in  exact  accordance  with  the  authorities,  and 
should  have  been  followed  by  a  direction  to  render 
a  verdict  for  the  defendant,  as  this  Court  has  de- 
clared should  he  done  in  repeated  instances. 
Thus  in  Sykes  v.  Packer  (99  Pa.  405),  we  said  : 
44  The  defendant  had  as  good  an  opportunity  of 
seeing  the  condition  of  the  tackle  as  any  other 
employ^  had.  lie  must  be  held  to  have  known 
what  was  clearly  visible  to  his  sight.  It  was  not 
necessary  that  he  should  be  specifically  informed 
of  a  fact  so  patent  to  him." 

In  Brossnian  v.  Lehigh  Valley  R.  R.  Co.  (113 
Pa.  498),  Mr.  Justice  Tkunkkt,  in  delivering 
the  opinion  of  this  Court,  said  :  44  When  an  em- 
ployg,  after  having  the  opportunity  of  becoming 
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it  to  slip,  and  lie  could  only  discover  it  in  the  act 
of  using  it ;  but  the  moment  he  used  it,  it  gave 
way  and  threw  him  on  the  track.  In  the  present 
case,  if  it  be  conceded  that  the  plaintiff  had  a 
right  to  assume  that  the  buggy  was  not  defective, 
the  absence  of  the  pins,  which  was  the  real  cause 
of  the  iron  falling  off,  was  such  a  manifest  and 
conspicuous  fact  that  he  was  bound  to  notice  it, 
and  his  failing  to  notice  it  was  due  entirely  to  his 
own  want  of  care.  But  in  any  aspect  of  the  case, 
the  negligence  which  resulted  in  the  absence  of 
the  pins  was  the  negligence  of  the  plaintiff's 
fellow  workmen,  and  for  that  the  master  is  not 
responsible. 

The  assignment  of  error  is  sustained. 

Judgment  reversed.  B.  H.  N. 


Jan.  '91,  257.  April  10, 1891. 

Blight  v.  Camden  and  Atlantic  R.  R.  Co. 

Negligence —  Contributory  negligence  —  "  Stop, 
look,  and  listen" — Foot  passengers  struck  by 
passing  train — Negligence  per  se. 


acquainted  with  the  risks  of  his  situation,  accepts 
them,  he  cannot  complain  if  subsequently  injured 
by  such  exposure.  By  contracting  for  the  perfor- 
mance of  hazardous  duties,  he  assumes  such  risks  us 
are  incident  to  theirdischargc  from  causes  open  and 
obvious,  the  dangerous  character  of  which  causes 
he  has  had  opportunity  to  ascertain.  (  Whart.  on 
Neg.  §  214.)  This  is  the  general  rule.  In  Ballou 
r.  Railway  Co.  (5  Amer.  and  Eng.  Railroad 
Cases,  480),  the  deceased  was  killed  by  reason  of 
a  defect  in  the  ladder  of  a  freight  car,  and  it  was 
held  that  his  representative  could  not  recover. 
A  well  prepared  note,  reviewing  the  cases  on  the 
subject,  upon  the  point  which  touches  the  case  in 
hand  (page  506),  states  the  doctrine  as  follows: 
*  It  seems  clear  if  a  person  in  the  employment 
of  a  railroad  company  discovers  that  t lie  appli- 
ances with  which  he  is  working  are  or  have 
become  through  use  unsafe,  and  continues  with- 
out any  special  order  of  the  company,  and  with- 
out making  any  complaint,  to  use  the  said  appli- 
ances, that  he  will  be  held  to  have  either  run  the 
risk  of  being  injured,  or  to  have  been  guilty  of 
contributory  negligence;  and  hence,  in  case  of  in- 
jury to  him  occasioned  by  such  defect,  the  com- 
pany will  not  be  liable.  And  this  is  true  even 
though  the  delect  be  such  a  one  as  under  ordinary 
circumstances  the  company  would  be  bound  to  re- 
pair.' " 

Wc  affirmed  the  Court  below  in  the  foregoing 
case  in  giving  a  binding  instruction  to  the  jury  in 
favor  of  the  defendant,  although  the  danger  arose 
from  a  bridge  over  the  railroad  being  too  low  to 
permit  a  man  to  stand  erect  on  the  top  of  the  car, 
and  although  the  accident  occurred  on  a  dark 
and  rainy  night  when  the  approach,  towards  the 
bridge,  of  the  train  upon  which  the  deceased  was 
riding  would  not  disclose  the  bridge,  simply  be- 
cause the  deceased  had  the  means  of  knowing  the 
danger  but  failed  to  use  them. 

In  the  present  case,  however,  the  plaintiff  could 
not  fail  to  see  the  absence  of  the  pins,  but  according 
to  the  best  aspect  of  his  own  testimony  he  simply 
failed  to  use  his  eyes  in  discovering  the  defect. 
He  says  he  did  not  notice  the  pins ;  he  did  not 
see  any,  though  he  says  the  pins  were  always 
used  ;  he  did  not  use  his  opportunity,  though 
their  absence  as  a  support  to  the  load  being  so 
unusual  an  occurrence  ought  certainly  to  have 
attracted  his  attention.  Surely  the  defendant, 
who  was  not  present,  either  in  person  or  by  any 
agent  or  officer,  could  not  be  expected  to  know 
the  condition  of  the  load,  and  could  not  be  required 
to  take  precautions  against  the  negligent  loading 
and  use  of  the  buggy  by  his  workmen. 

The  case  of  Railroad  t\  Huber  (128  Pa.  63), 
has  no  analogy  to  this.  There  the  deceased  was 
not  shown  to  have  had  any  previous  knowledge 
of  the  brake  which  caused  his  death.  He  had  no 
opportunity  to  know  of  the  defect  which  caused 


A.  and  a  companion  were  walking  along  a  country 
road  in  a  very  severs  thunder  shower,  the  clouds 
being  especially  black  and  heavy.  Both  had  umbrellas 
which  they  were  holding  close  down  and  towards  the 
wind.  On  approaching  a  railroad  track  it  was  testified 
that  they  looked  along  the  track  but  saw  aud  heard 
nothing.  In  attempting  to  cross  the  track,  A.  waa 
struck  and  instantly  killed.  In  an  action  by  his  ad- 
ministrator against  the  company : 

Held,  that  as  the  evidence  clearly  showed  that  the 
deceased  endeavored  to  cross  the  track  immediately  in 
front  of  au  approaching  train,  whether  the  umbrella 
and  the  rain  prevented  his  seeing  it  or  not,  the 
plaintiff  waa  not  eutitled  to  recover. 


Appeal  of  Charles  P.  Blight,  administrator  of 
George  Leightheisel,  deceased,  from  the  judg- 
ment of  the  Common  Pleas  No.  3,  of  Phila- 
delphia County,  in  an  action  brought  by  him  to 
the  use  of  the  parents  and  sister  of  the  decedent 
against  the  Camden  and  Atlantic  Railroad  Com- 
pany to  recover  damages*  for  the  death  of  Leigh- 
theisel. 

On  the  trial,  it  appeared  that  on  August  5, 
1888,  about  five  o'clock  in  the  afternoon,  George 
Leightheisel,  with  a  companion,  Charles  Schad, 
was  walking  towards  the  west,  along  a  public 
highway  leading  to  the  station  of  the  Camden 
and  Atlantic  Railroad  Company,  at  Chiselhurst, 
New  Jersey,  for  the  purpose  of  taking  a  train 
for  Camden.  This  station,  which  is  merely  an 
open  shed,  is  situate  at  the  intersection  of  the 
road  above  referred  to  with  the  railroad,  and  is 
on  the  opposite  side  of  the  track  from  that  from 
which   the  decedent  was  approaching.  The 

je  >*» 
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public  road  runs  east  and  west,  the  railroad 
track*  run  north  and  south.  About  one  hundred 
and  fifty  yards  south  of  this  crossing  the  tracks 
run  through  a  deep  cut,  heyond  which  a  further 
view  of  the  railroad  is  cut  off  by  a  curve.  The 
crossing  was  unprotected  by  a  gate  or  flagman. 
A  severe  storm  had  been  gathering  in  the  north- 
west for  a  long  time,  and  before  Leiglitlieisel 
and  his  friend  reached  the  station  it  broke,  with 
lightning  and  thunder,  a  high  wind  and  torrents 
of  rain.  When  within  about  three  yards  of  the 
track  the  two  men  stopped,  looked,  and  listened, 
but,  through  the  darkness  and  intensity  of  the 
storm,  they  could  not  see  or  hear  any  train. 
After  having  stopped  and  satisfied  himself  that 
no  train  was  approaching,  decedent  started  to 
cross  the  track,  uj>on  which  he  was  caught  and 
killed  by  a  train  of  defendant  company. 

Charles  Schad,  a  witness  for  plaintiff,  testified  : 
"We  walked  along  the  public  road  together  until 
we  got  to  where  the  ground  commences  to  raise 
before  you  get  on  the  track.  At  this  |K»iiu, 
about  three  yards  from  the  track,  we  stopped  to 
see  whether  any  train  was  coming.  Leiglitlieisel 
was  right  alongside  of  me.  We  looked  down  the 
track  towards  Atlantic  City.  We  could  not  see 
any  train  nor  hear  any  whistle  blow  or  bell  rung. 
The  rain  came  down  in  torrents.  It  thundered 
and  lightened  and  the  wind  blew  from  the  north- 
west. A  person  ex|>osed  to  that  storm  at  t lie 
time  the  accident  occurred  could  not  see  very 
far,  for  it  was  blinding.  I  do  not  believe  you 
could  see  over  ten  yards.  There  is  a  deep  hollow 
in  the  track  about  lot)  yards  south  of  Chisel- 
hurst  Station.  Standing  where  we  did  in  the 
public  road  you  could  not  see  it'  the  train  was  in 
the  cut.  The  track  is  not  straight.  The  train 
was  an  extra  express,  running  at  the  rate  of 
sixty  miles  an  hour." 

George  W.  Steinmeyer  testified  "  he  was  sitting 
in  the  open  station  at  that  time.  The  clouds  were 
very  black  and  it  rained  very  hard.  I  could  not 
see  the  mill  on  the  right  of  the  track,  south  of 
the  station  (about  seventy-five  yards).  No  bell 
was  rung  or  whistle  blown.  The  first  I  knew  of 
the  train  was  when  it  rushed  by  at  the  rate  at 
least  of  sixty  miles  an  hour." 

Charles  Fry  testified :  i4  I  was  in  the  open 
station  at  the  time.  No  whistle  or  bell.  I  first 
saw  the  train  when  it  flashed  by.  The  rain 
came  down  in  torrents,  with  wind  and  thunder 
and  lightning.    Train  never  stopped." 

George  Steinmeyer,  Sr.,  testified  :  "  I  was  in 
the  station.  The  train  did  not  blow  any  whistle 
or  ring  any  bell.    It  was  raining  very  hard." 

The  Court  entered  a  nonsuit,  which  the  Court 
in  banc  refused  to  take  off.  Plaintiff  thereupon 
appealed,  assigning  for  error  this  action  of  the 
Court. 


C/iarles  P.  Blight  and  S.  Morris  Wain,  for 
appellant. 

Edwin  J.  Sellers  (Vavid  W.  Sellers  with  him), 
for  appellee. 

May  27,  1891.  Gkeev,  J.  This  is  another 
instance  in  which  a  person  stepped  upon  a  rail- 
road track  in  front  of  an  approaching  locomotive 
and  was  instantly  struck  and  killed.  A  com- 
panion of  the  deceased  was  with  him  at  the  time 
and,  succeeded  in  getting  across  the  track  in  time 
to  avoid  a  collision.  lie  testified  that  when  they 
were  approaching  the  track  they  "  stopped  to  see 
whether  any  train  was  coming.  Leightheisel  was 
right  alongside  of  me.  We  looked  down  towards 
Atlantic  City  ;  we  could  not  see  any  train.  We 
did  not  hear  any  whistle  blown  or  bell  rung.  I 
then  started  and  ran  across  the  track  ;  the  first  I 
saw  or  heard  of  the  train  was  when  it  startled  me 
as  it  rushed  by  just  after  I  got  over  the  track,  and 
as  it  startled  me  I  slipped  and  fell.  ...  I  s'irted 
and  ran  across  the  track.  I  started  to  run  after 
we  looked  for  the  train  about  two  yards  from  the 
track.  I  did  not  see  any  engine.  When  I  started 
to  run  Leightheisel  was  right  alongside  of  me." 
It  was  raining  violently  at  the  time  of  the  acci- 
dent  and  both  the  men  had  umbrellas.  Fry,  a 
witness  for  the  plaintiff,  said  he  first  saw  the  men 
about  three  hundred  yards  up  the  road,  and  last 
saw  them  about  thirty  yards  from  the  track. 
Steinmeyer,  another  witness  for  the  plaintiff,  said 
he  could  see  ubout  two  or  three  squares  up  the 
road  from  the  station,  and  there  wus  evidence  that 
there  was  a  cut  through  which  the  road  passed 
about  one  hundred  and  fifty  yards  from  the  sta- 
tion. The  men  were  crossing  t lie  track  on  a  pub- 
lic road  close  by  the  station.  There  was  nothing 
to  prevent  the  men  from  seeing  the  train,  if  they 
really  looked  for  it,  from  the  point  at  which  Schad, 
the  plaintiff's  principal  witness,  said  they  looked 
towards  Atlantic  City.  Steinmeyer  said  he  could 
see  up  the  road  two  or  three  squares,  and  towards 
Waterford  about  two  squares,  where  there  was  an 
embankment.  Fry  said  there  were  about  three 
hundred  yards  in  a  square.  Theaccident occurred 
about  5  o'clock  on  an  afternoon  in  August.  The 
clouds  were  heavy  and  dark  and  the  rain  fell  in 
torrents.  In  these  circumstances  the  men  under- 
took to  cross  the  track  and  one  of  them  was 
immediately  struck  and  killed.  Whether  the 
umbrellas  and  the  rain  really  interfered  with  their 
vision  and  caused  the  survivor  to  say  he  did  not 
see  the  train,  it  is  an  absolute  certainty  that  they 
attempted  to  cross  the  track  immediately  in  front 
of  an  approaching  locomotive  and  the  fatal  result 
necessarily  and  instantly  followed. 

The  undisputed  facts,  fully  shown  by  the  plain- 
tiff's  testimony,  bring  the  case  directly  within  the 
ruling  of  several  of  our  decisions.    In  Carroll  r. 
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Pa.  K.  R.  Co.  (12  Weekly  Notes,  348),  the  .  tract  of  land;  she  also  recovered  a  judgment 
plaintiff  testified  more  precisely  and  much  more  against  htm  for  mesne  profits  amounting  to 
fully  to  his  looking  in  different  directions,  and  $2653.55. 

listening  for  approaching  trains,  and  seeing  and  Under  this  judgment  for  mesne  profits,  Henry 
hearing  none  he  stepped  upon  the  track  and  was  H.  Miller's  real  estate  was  levied  upon.  He  there- 
struck.  Nevertheless  we  said  "  the  injury  re-  upon  presented  his  petition  to  the  Court,  setting 
ceived  by  the  plaintiff  was  attributable  solely  to  forth  that  he  had  tendered  full  payment  of  this 
his  own  gross  carelessness.  It  is  in  vain  for  a  judgment,  that  a  |>nrt  of  the  payment  tendered 
man  to  say  that  he  looked  and  listened,  if  in  de-  'consisted  of  the  decree  for  $1391.20  entered  in 


spite  of  what  his  eyes  and  ears  must  have  told 
him,  he  walked  directly  in  front  of  a  moving  loco- 
motive." 

We  have  applied  the  same  doctrine  in  the  cases 
of  Moore  r.  Railroad  (108  Pa.  349)  ;  Pa.  R.  R. 
Co.  v.  Bell,  (122  Id.  58);  and  Marland  r.  Rail- 
road (123  Id.  487).  They  are  conclusive  of  the 
present  case. 

Judgment  affirmed.  r.  h.  n. 


his  favor  in  Miller's  Appeal  (supra),  and  asking 
the  Court  to  stay  the  execution. 

The  Court  (Eumenthoi't,  P.  J.)  grunted  the 
prayer  of  this  petition,  and  stayed  the  writ ; 
whereupon  plaintiffs  took  this  appeal,  assigning 
for  error  this  action  of  the  Court. 

Jsanc  Wester  and  A.  G.  Green  (with  them 
D.  E.  Schroeder),  for  appellants. 

Jefferson  Snyder  and  liichmond  L.  Jones  (with 
them  George  F.  Baer),  for  appellees. 


Jan. '91,  89. 


Miller  v.  Klopp. 


March  3,  1891. 


April  6,  1891.    Clark,  J.    We  cannot  see 
what  right  in  law  or  equity  the  appellants  have 
to  maintain  their  writ  of  vend.  ex.  against  the 
appellees,  upon  completion  of  the  tender  accord- 
Tender — Application  of  amount  found  to  be  due  i  ing  to  the  order  of  the  Common  T'leas,  made 
(>g  a  decree  of  Court  in  payment  of  judgment.    June  2,  1890.    It  is  true  that  by  the  terms  of 

I  the  decree  of  this  Court,  entered  April  1C,  1888, 
Where  a  decree  of  Court  provides  that  no  reaponsi-  I  it  was  provided  that  the  effect  thereof  should  not 
bility  should  thereby  he  created  as  to  the  defendant,  !  be  to  cpeate  any  phonal  responsibility  as  to 
that  the  decree  should  he  enforceable  only  against  the   ,,,  .      »    „.„  '    *,        .     ,    1       ,     ,  ,  , 
land,  hut  it  appears  that  the  defendant  afterward,  in  I  Klv,,a  ,L-  Miller;  that  the  decree  should  be  en- 
forceable only  against  the  land.    But  it  appears 
that  Elvira  L.  Miller  afterwards,  in  relief  of  the 
land,  went  into  the  Common  Pleas  and  obtained 


relief  of  the  land,  went  into  the  Common  Pleas  aud 
obtained  a  stay  of  execution,  claiming  that  the  plain- 
tiff had  fund*  in  his  hands,  derived  from  the  laud  in 


dispute,  more  than  suffieent  to  pay  the  decree,  she  ft  Qf  pxecution  clairain„  practically  that  the 
canuot  refuse  to  accept  the  tender  of  the  decree  in  .  ,      J  .  „    ,     .      „     r  ,  , 

payment  pro  tanto  of  the  amount  found  to  he  due  and  decr.w  was  satisfied  ;  that  Henry  Miller  had  mon- 


10  the  hands  of  the  plaintiff.  ey*      his  hands,  realized  from  the  rents,  issues, 

Having  had  the  benefit  of  the  stay  of  proceedings  and  profits  of  the  lands  in  dispute,  sufficient  and 
to  determine  the  rents  and  profits  in  the  hands  of  the  more  t|ian  sufficient  to  pay  the  decree.  Her 

claim  was  then  not  only  unliquidated  ;  it  was  ac- 


plaitititf,  she  cannot  be  permitted,  when  her  claim  is 
adjusted,  to  repudiate  the  mode  of  settlement  she  her- 
self proposed,  and  upon  the  faith  of  which  the  stay 
w  as  granted. 


tually  in  litigation  ;  but  the  stay  of  execution 
was  nevertheless  ordered,  and  the  same  has  since 
been  continued  until  the  true  amount  of  her 
Appeal  of  Charles  H.  Miller  and  Elvira  L.,  \  claim  could  be  legally  ascertained.  This  was 
his  wife,  in  right  of  the  said  wife,  from  the  afterwards  done,  and  judgment  was  entered  for 
decree  of  the  Common  Pleas  of  Berks  County,  $2653.55.  And  now  the  defendant  complains  of 
staying  their  rend.  ex.  upon  a  judgment  recovered  the  Court  for  doing  what  she  herself  prayed  the 
by  them  against  Henry  H.  Miller,  in  an  action  Court  might  be  done.  The  order  was  made 
of  trespass  for  mesne  profits.  ■  practically  upon  the  petition  of  both  parties  in 


The  earlier  facts  in  this  case  are  reported  in 
Miller's  Appeal  (119  Pa.  (520  and  21  Weekly 
Notes,  311).  The  injunction  prayed  for,  as 
set  forth  in  Miller's  Appeal,  having  been  dis- 
solved, Henry  H.  Miller,  the  plaintiff  in  the 


interest,  and  it  is  difficult  to  see  how  either  can 
complain. 

The  execution  was  stayed  in  order  that  the 
rents,  issues,  and  profits  might  be  ascertained 
and  applied  in  payment  of  the  decree;  and  now, 


judgment,  issued  execution  on  his  judgment,  having  had  the  benefit  of  a  stay  of  proceedings, 
and  under  said  proceedings  bought  the  interest '  for  this  particular  purpose,  she  will  not  be  per- 
of  Elvira  L.  Miller  in  a  certain  tract  of  land  of  mitted,  when  her  chiim  is  adjusted,  to  repudiate 
183  acres,  and  took  possession  thereof.  She  |  the  mode  of  settlement  she  herself  proposed,  and 
afterward  brought  an  action  of  ejectment  against  >  upon  the  faith  of  which  the  stay  was  granted. 
Henry  H.  Miller  and  recovered  possession  of  said  (     We  are  of  opinion  that  the  Court  was  right  in 
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making  the  order  of  June  2,  1890,  and  the  same 
is  affirmed.  The  appeal  is  dismissed  at  the  cost 
of  the  appellants.  n.  s.  p.  N. 

[See  next  case.] 


July  '90,  219. 


Lash  v.  Spayd. 


March  2,  1891. 


Estoppel — Ejectment — Recital  in  bill  in  equity 
between  tame  parties — Evidence. 

In  an  action  of  ejectment  to  recover  possession  of 
certain  real  estate,  the  defendant  is  not  estopped  by 
a  recital  in  a  bill  in  equity  filed  by  her  against  the 
plaintiff  in  the  ejectment  suit,  when  the  title  to  the 
land  in  question  was  not  brought  in  issue  by  the  bill. 

It  is  error  in  snch  a  case  to  reject  the  defendant's 
offer  to  prove  her  title  and  the  bona  Jidea  of  the  trans- 
action through  which  she  acquired  title,  and  to  hold 
that  she  was  precluded  from  asserting  her  title  by 
of  the  recitals  in  her  bill. 


Appeal  of  Jonathan  Spayd  and  Elvira  L.  Mil- 
ler, defendants,  from  the  judgment  of  the  Common 
Pleas  of  .Berks  County,  in  an  action  of  ejectment 
brought  bv  Isaac  R.  Lash,  who  was  substituted 
as  the  vendee  of  Henry  H.  Miller,  against  Jona- 
than Spayd,  who  was  the  vendee  of  Elvira  L. 
Miller,  to  recover  possession  of  certain  real  estate 
in  paid  county.  Upon  the  petition  of  Elvira  L. 
Miller,  she  was  substituted  as  a  party  defendant 
in  the  Court  below. 

The  facts  of  the  case  are  fully  set  forth  in  the 
preceding  case  and  in  Miller's  Appeal  (119  Pa. 
G20,  and  21  Weekly  Notes,  311). 

On  the  trial,  before  Ekmentkolt,  P.  J.,  de- 
fendant made  the  following  offer?  of  testi- 
mony : — 

Mr.  Wetter.  The  defendant,  Elvira  L.  Miller, 
offers  to  show  that  in  the  spring  of  1871,  her 
husband  Charles  H.  Miller  was  indebted  to  her 
in  an  amount  exceeding  $2500,  which  she  had 
loaned  him  from  her  separate  estate  derived 
from  her  father,  under  his  promise  to  repay 
an  additional  amount  of  $2000  to  other  parties 
who  were  pressing  him  for  payment;  that  being 
unable  to  raise  money  upon  his  property,  because 
of  uncertainty  of  title,  to  pay  these  debts,  he  con- 
veyed by  formal  deeds  to  his  wife  Elvira  all  his 
interest  under  his  father's  will,  including  the 
property  in  question,  in  consideration  of  the  can- 
cellation of  the  debts  which  he  owed  her,  and  of 
her  furnishing  him  $2000  additional  to  pay  all 
his  other  creditors,  so  far  as  he  knew  himself  to 
be  indebted,  which  money  was  used  for  that  pur- 
pose;  that  the  conveyance  to  his  wife  Elvira 
was  made  under  advice  of  counsel  and  the  con- 
sideration, though  therein  stated  as  $1.00,  was, 
as  above  recited,  aud  amounted  to  upwards  of 


$4500,  which  was  believed  by  all  concerned  to 
be  and  which  was  full  and  adequate,  and  more 
than  any  one  else  could  be  found  to  pay;  that 
the  bond  to  Klopp,  on  which  Charles's  brother 
Henry  was  surety,  had  been  given  under  an  ar- 
rangement between  his  brother  and  himself  by 
which  it  was  to  be  paid  out  of  Charles's  moneys 
in  the  hands  of  his  brother  Henry,  as  executor 
of  his  father's  estate,  which  both  at  that  time 
considered  amply  sufficient  for  the  purpose,  and 
that  Charles  had  no  idea  that  he  would  ever  be 
called  upon  to  pay  this  debt ;  that  the  deed  was 
not  voluntary,  nor  intended  to  hinder  or  delay 
or  defraud  any  creditors  of  Charles  II.  Miller  ; 
that  the  said  deeds  were  formally  recorded,  and 
Henry  was  informed  of  them,  and  recognized  and 
:  acquiesced  in  their  legality  by  offering  to  sell  to 
the  said  Elvira  L.  Miller  his  half  interest  in  the 
same  property,  in  order  that  she  might  possess 
the  whole,  and  that  negotiations  were  had  be- 
tween them  for  that  purpose  ;  and  that  Henry 
agreed  to  sell  the  interest  at  the  rate  of  $125  per 
acre  to  the  said  Elvira,  but  afterwards  demanded 
$1000  additional,  on  which  account  the  negotia- 
tions fell  through  ;  that  when  the  Klopp  bond 
was  sued  out  in  1872,  Henry  paid  the  same,  and 
caused  it  to  be  marked  satis6ed,  but  afterwards, 
being  apprehensive  that  the  moneys  of  his  brother 
in  his  hands  would  not  be  sufficient  to  reimburse 
him,  applied  to  (lie  Court  to  have  the  satisfaction 
stricken  off,  and  himself  subrogated  against  his 
brother  Charles  ;  that  on  this  occasion,  for  the 
first  lime,  he  questioned  the  conveyance  from 
Charles  to  Elvira  his  wife,  and  then  proceeded 
to  sell  the  property  on  the  Klopp  judgment,  and 
bought  it  in  at  sheriff's  sale,  which  is  his  title  in 
this  case. 

The  purpose  of  this  offer  is  to  show  a  title  in 
the  defendant,  Elvira  L.  Miller,  and  that  the 
deeds  to  her  were  not  voluntary  or  fraudulent, 
nor  to  delay  creditors,  but  were  executed  in  good 
faith  for  a  full  consideration  paid  by  her  from  her 
separate  estate. 

Mr.  Snyder.  Will  the  defendant  state  whether 
this  evidence  is  ottered  for  the  purpose  of  show- 
ing that  this  title  is  absolute  in  Elvira  Miller,  or 
whether  she  holds  as  trustee? 

Mr.  Wetter.  It  is  an  absolute  title. 

Mr.  Jones.  Plaintiffs  object  because,  first,  that 
it  appearing  in  evidence  that  at  the  time  of  the 
execution  of  this  assignment  to  Elvira  L.  Miller 
by  her  husband,  through  Christian  L.  Bechtel, 
of  all  his  interest  derived  from  the  estate  of  his 
deceased  father,  which  counsel  slated  was  all  the 
property  he  had  in  the  world,  the  said  Charles 
H.  Miller  was  largely  indebted,  and  that  the 
consideration  for  this  assignment  to  his  wife  was 
$1.00,  it  is  fraudulent  upon  its  face  as  denuding 
him  of  his  entire  estate;  second,  that  at  a  former 
stage  of  these  proceedings,  the  execution  issued 
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upon  the  judgment  held  by  the  plaintiff  was 
stayed  at  the  instance  of  Elvira  L.  Miller,  the 
defendant,  upon  her  tiling  her  bill  in  equity, 
wherein  she  set  forth  that  her  husband  had  con- 
veyed or  assigned  the  premises  in  suit,  being  in- 
cluded in  the  property  derived  from  his  father's 
estate,  to  her  in  trust  for  the  use  of  her  husband 
and  his  family,  and  to  prevent  the  squandering 
of  the  estate  by  the  husband  ;  that  being  set  forth 
as  the  consideration  for  the  assignment  of  the 
premises;  third,  that  in  said  bill  an  account  was 
prayed  for  of  matters  growing  out  of  the  real 
estate  devised  to  them,  Henry  H.  Miller  and 
Charles  H.  Miller,  jointly,  by  the  will  of  their 
father,  Henry  Miller,  deceased  ;  that  a  proper 
decree  be  entered  for  the  balance  which  may  be 
found  due  the  said  Charles  H.  Miller,  after  de- 
ducting the  Klopp  judgment,  which  is  thereby 
admitted  to  be  a  charge  upon  the  premises  in 
suit ;  and  that  the  said  Elvira  L.  Miller  is  thereby 
estopped  from  setting  up  in  this  trial  any  title 
inconsistei't  with  that  set  forth  in  said  bill  in 
equity,  unless  it  be  some  title  subsequently  ac- 
quired; fourth,  that  any  evidence  of  conversation 
or  negotiations  between  .Henry  Miller  and  ths 
defendants  about  the  sale  of  Henry's  interest  to 
the  defendants  is  irrelevant ;  and  the  evidence  is 
generally  incompetent,  irrelevant,  and  inadmis- 
sible. 

Objections  sustained.  Exception.  (First  as- 
signment of  error.) 

Mr.  Wester.  Defendants  renew  the  offer  after 
striking  out  the  portion  as  to  what  Henry  H. 
Miller  offered  to  sell  his  land  for,  but  retaining 
the  fact  that  he  recognized  her  title.  The  de- 
tails merely  are  stricken  out,  and  we  say  that 
those  negotiations  were  had  in  the  course  of  the 
year  following  the  making  of  the  deeds. 

Mr.  Snyder.  Plaintiff*  renew  their  objections. 

The  Court.  The  ruling  remains  the  same. 
Exception.    (Second  assignment  of  error.) 

Mr.  /Hester.  Defendants  offer  in  evidence  the 
record  of  a  suit  in  ejectment  in  the  Court  of 
Common  Pleas  of  Berks  County,  No.  133,  May 
Term,  1883,  between  Charles  H.  Miller  and 
Elvira  his  wife,  in  right  of  the  said  Elvira,  as 
plaintiffs,  and  Reuben  Klopp  and  Henry  II. 
Miller  as  defendants,  for  the  same  premises  in 
controversy  in  this  suit;  with  a  verdict  and  judg- 
ment thereon  in  favor  of  the  plaintiffs  in  that 
suit,  being  the  defendants  in  this  suit;  and  the 
defendants  offer  further  to  show  that  said  trial 
was  had  upon  the  same  matters  in  controversy 
in  this  suit,  to  wit,  the  validity  of  the  conveyance 
by  Charles  H.  Miller  to  Elvira  his  wife.  This 
is  offered  as  persuasive  evidence  for  the  jury  in 
this  suit. 

Mr.  Jones.  Plaintiffs  object  that  whilst  a  for- 
mer verdict  in  ejectment  may  be  offered  as  |>er- 
suasive  evidence,  it  must  be  in  connection  with 


other  evidence  of  title  ;  that  standing  alone,  such 
evidence  is  totally  insufficient  and  inadmissible. 

Objection  sustained.  Exception.  (Third  as- 
signment of  error.) 

Mr.  Wester.  Defendants  renew  the  offer  last 
above  made  as  conclusive  evidence  of  the  title  of 
the  defendants  to  the  premises  in  controversy  in 
this  suit,  and  of  the  fact  that  the  deeds  of 
Charles  H.  Miller  to  Christian  L.  liechtel,  dated 
April  5,  1871,  were  not  in  fraud  of  creditors. 

Plaintiffs  object  that  mo  t  of  this  lawt  offer  is 
embraced  in  the  former  offer  and  has  already 
been  ruled  upon  by  the  Court  as  inadmissible, 
and  also  that  the  whole  offer  is  incompetent, 
irrelevant,  and  inadmissible.  Objection  sustained. 
Exception.   (Fourth  assignment  of  error.) 

Mr.  Wester.  The  defendants  offer  in  evidence 
the  record  of  suit  in  equity,  No.  230  equity 
docket,  in  Court  of  Common  Pleas  of  Berks 
County,  between  Elvira  L.  Miller,  as  assignee  of 
Charles  H.  Miller  r.  Henry  H.  Miller,  wherein 
it  was  so  proceeded  that  a  decree  was  made,  find- 
ing that  the  said  Elvira  L.  Miller,  assignee  of 
Charles  H.  Miller,  wus  indebted  to  Henry  H. 
Miller  in  the  sum  of  $1391.20,  payable  out  of 
the  interest  of  said  Charles  II.  Miller  in  his 
father's  estate,  so  assigned  to  Elvira  L.  Miller; 
that  the  said  Henry  II.  Miller  thereupon  recog- 
ized  the  fact  that  the  sheriff's  deed  to  him  con- 
veyed to  him  no  title  to  the  property  in  question, 
by  entering  a  judgment  against  the  said  property 
for  the  said  sum  of  $131)1.20,  causing  the  said 
proj>erty  to  be  levied  on  in  order  to  collect  the 
said  judgment  from  the  said  property  as  the 
estate  of  the  said  Elvira  L.  Miller.  The  pur- 
pose  of  the  offer  is  to  show  an  election  by  the 
said  Henry  H.  Miller,  to  acquiesce  in  the  title 
of  Elvira  L.  Miller,  and  an  estoppel  against  the 
assertion  of  the  former  title  which  he  had  acquired 
at  sheriff's  sale. 

Mr.  Jones.  Objected  to  by  plaintiffs  that  the 
record  offered  has  already  been  admitted  in  evi- 
dence in  the  plaintiff's  case,  and  that  the  subse- 
quent matters  of  execution  or  method  resorted  to 
by  the  plaintiff's  vendor  to  enforce  the  payment 
of  money  due  him  under  a  decree  of  the  Supreme 
Court  are  immaterial,  irrelevant,  and  inadmis- 
sible. 

The  Court.  The  record  is  already  in  evi- 
dence for  the  purpose  expressed  in  plaintiffs' 
offer  in  this  cause,  and,  therefore,  in  evidence. 
The  offer  is  rather  as  to  the  alleged  effect  than 
anything  else.  It  occurs  to  the  Court  that  the 
point  desired  by  the  defendants  had  better  be 
raised  by  an  instruction  as  to  the  effect  of  the 
record;  but,  if  the  offer  is  insisted  upon  for  this 
purpose  expressed,  we  say  that  it  does  not  come 
tip  to  the  allegation  of  the  offer  ;  and,  therefore, 
for  such  purposes,  inadmissible.  Exception. 
(Fifth  assignment  of  error.) 
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The  plaintiff  requested  the  Court  to  instruct 
the  jury  to  find  for  the  plaintiff  for  the  premises 
described  in  the  writ.  Answer.  This  point  is 
affirmed.    (Sixth  assignment  of  error.) 

Defendants  submitted,  inter  alia,  the  following 
point : — 

(1)  The  plaintiff,  Henry  H.Miller,  and  bis  | 
vendee,  Isaac  R.  Lash,  claiming  to  be  owner  of 
the  premises  in  controversy,  by  sheriff's  deed, 
are  estopped  from  asserting  their  claim  in  this 
action  by  the  levy  of  an  execution  in  favor  of  the 
said  Henry  H.  Miller,  upon  the  same  property  as 
the  property  of  the  defendants  ;  and  the  verdict 
should  be  for  the  defendants.  Answer.  This 
point  is  refused.    (Seventh  assignment  of  error.) 

Verdict  for  plaintiff  and  judgment  thereon ; 
whereupon  defendants  took  this  appeal,  assigning 
for  error  the  action  of  the  Court  in  overruling 
the  above  offers  of  testimony,  and  the  answers 
to  the  foregoing  points. 

Itaac  Hiestrr  a:id  A.  G.  Green  (with  them 
D.  K.  Schroeder),  U  r  appellants. 

Jefferson  Snyder  and  Richmond  L.  Jones 
(with  them  George  F.  Baer),  for  appellee. 

April  6,  1891.  Clark,  J.  For  the  purposes 
of  this  case  we  must  assume  that  the  facts  em- 
braced  in  the  defendants'  offers  are  true,  or 
rather,  that  the  offers  would  have  been  justified 
by  the  proofs.  We  must  assume,  therefore,  that 
the  deed  of  April  5,  1871,  from  Charles  H. 
Miller  and  Elvira  his  wife,  through  Bechtel,  as 
a  trustee,  to  the  said  Elvira  L.  Miller,  although 
upon  a  merely  nominal  consideration,  was  a 
transaction  in  good  faith,  founded  upon  a  full 
consideration  paid  at,  or  prior  to,  the  execution 
thereof ;  that  the  consideration  advanced  was 
taken  out  of  her  separate  estate  by  Elvira  L. 
Miller,  and  was  used  in  relief  of  her  husband, 
and  that  this  was  an  adequate  and  full  price  for 
the  land.  That  at  the  time  of  this  conveyance, 
Charles  H.  Miller  and  his  wife  were  under  the 
belief  that  Henry  H.  Miller,  who  was  the  executor 
of  Henry  Miller,  deceased,  had  funds  in  his 
hands,  belonging  to  Charles,  sufficient  to  pay  the 
Klopp  judgment,  in  relief  of  his  obligation  as 
surety,  according  to  their  agreement  to  that 
effect,  and  that  there  was  no  purpose,  in  the 
mind  of  Charles  or  of  his  wife,  to  hinder,  delay, 
or  defraud  Henry  H.  Miller,  to  whom  the  judg- 
ment had  been  assigned,  or  any  other  creditor  of 
Charles  H.  Miller. 

Assuming  these  facts,  and  that  the  defendants 
were  not  in  any  way  precluded  from  asserting 
them,  the  plaintiff  had  no  case,  for  the  legal  title 
to  the  land  in  dispute  was  in  Elvira,  before  the 
entry  of  the  Klopp  judgment,  through  which  the 
plaintiff  claims  title. 

The  plaintiff's  contention,  however,  is  that  the 
defendant,  Elvira  L.  Miller,   through  whom 
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Spayd  claims,  estopped  herself  from  asserting 
these  facts  in  support  of  her  title  ;  that  in  the 
seventh  clause  of  the  bill  in  equity,  filed  Decem- 
ber 1 6,  1876,  she  set  forth  her  title  under  the  deed 
of  April  5,  1871,  as  upon  a  voluntary  convey- 
ance, and  that  she  cannot  now  assert,  to  his  pre- 
judice, that  the  deed  was  in  fact  founded  in  an 
adequate  consideration  fully  paid. 

Henry  II.  Miller  and  Charles  II.  Miller  were 
the  sons  of  Henry  Miller,  deceased,  nnd  were 
the  devisees  jointly  of  the  real  and  personal 
estate  of  their  father.  Charles  alleges  that  the 
belief  and  understanding  was,  when  Henry  be- 
came surety  on  the  Klopp  bond,  that  there  would 
be  enough  money  in  Henry's  hands,  belonging  to 
him,  to  pay  the  Klopp  debt.  Judgment  was 
afterwards  entered,  however,  by  Klopp,  and 
Henry  paid  it  off,  obtaining  a  decree  of  subro- 
gation to  the  rights  of  Klopp.  Execution  was 
thereupon  issued,  with  a  view  to  levying  upon 
Charles's  interest  in  the  land,  when  Charles  and 
Ins  wife  Elvira  joined  in  a  bill  against  Henry, 
for  an  account,  and  a  stay  of  proceedings  on  the 
judgment  in  the  meantime.  It  was  in  the  reci- 
tals of  this  bill,  that  the  alleged  estoppel  is  sup- 
posed to  arise.  In  the  seventh  clause  of  the  bill 
the  complainant  says: — 

Seventh.  That  in  the  spring  of  1871,  Charles 
H.  Miller  was  found  to  be  indebted  to  different 
parties  to  an  amount  exceeding  $4000  of  which 
over  $2000  was  owing  to  his  wife  Elvira,  for  debts 
paid  and  money  advanced  for  him,  and  $2000 
or  thereabouts  to  other  persons ;  for  the  pay- 
ment of  this  latter  sum  $2000  was  borrowed  from 
Michael  Haak,  and  applied  to  the  indebtedness 
of  Charles  II.  Miller,  not  including  the  Klopp 
lK>n(f,  which  was  expected  to  be  paid  by  Henry 
H.  Miller,  out  of  Charles's  share  of  the  estate; 
that  to  secure  the  amount  loaned  by  Michael 
Haak,  a  judgment  bond  was  executed  in  his 
favor  for  said  sum  of  $2000,  duly  entered  to  No. 
303,  March  T.  1876,  in  the  Court  of  Common 
Pleas  for  Berks  County  on  the  6th  day  of  April, 
1871.  That  subsequent  to  the  entry  of  said 
bond  in  order  to  prevent  the  said  Charles  II. 
Miller  from  wasting  his  estate  by  contracting 
additional  debts,  and  to  secure  the  same  for  the 
benefit  of  himself  and  family,  it  was  arranged 
that  his  entire  interest  in  his  father's  estate 
should  be  transferred  to  his  wife  Elvira,  and  in 
consideration  of  the  premises,  the  said  Charles 
H.  Miller  conveyed  the  same  through  a  trustee 
to  his  wife  Elvira,  as  appears  by  deeds  duly 
recorded  in  the  recorder's  office  for  Berks 
County. 

The  title  to  the  land  was  not  in  any  way 
brought  in  issue  by  this  bill ;  it  was  a  bill  for  an 
account,  merely.  The  accounting  resulted  in  a 
balance  of  $1391.20  against  Charles,  exclusive 
of  the  Klopp  judgment.    It  appeared  during  the 
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investigation  that  in  the  payment  of  the  legacies 
charged  on  the  land,  not  only  was  the  jiersonal 
estate  wholly  exhausted,  hut  that  Henry  had 
paid  out  of  his  own  pocket  a  considerable  sum, 
and  as  by  the  will  of  their  father  both  Henry 
and  Charles,  as  joint  devisees,  were  bound  for  the 
payment  thereof,  Henry  was  subrogated  to  the 
rights  of  the  legatees,  as  against  Charles's  interest 
in  the  land  held  by  his  wife,  for  Charles's  share 
of  the  deficiency.  What  was  said  in  the  opinion 
filed  with  reference  to  the  title,  was  wholly  un- 
necessary in  arriving  at  the  result  reached  by  the 
decree  ;  it  was  a  matter  of  no  consequence  what- 
ever whether  Elvira  L.  Miller  held  the  land  upon 
a  merely  voluntary  conveyance,  or  upon  a  con- 
veyance for  full  value  paid,  for  the  lien  of  the 
legacies  antedated  the  deed  and  entitled  Henry 
to  the  balance  upon  the  account,  as  against  any 
conveyance  Charles  might  have  made.  The 
title  of  the  land  was  not  brought  in  issue  by  the 
bill  or  by  the  pleadings ;  what  was  said  on  that 
subject  was,  doubtless,  upon  the  assumption  that 
the  conveyance  which  was  made  upon  a  merely 
nominal  consideration,  was  voluntary;  it  was 
intended  merely  to  illustrate  the  want  of  equity 
in  Elvira  as  a  purchaser  of  the  land  to  complain 
that  she  was  held  for  the  amount  of  the  decree. 
There  was  no  adjudication  upon  the  title  of  the 
land  ;  the  thing  adjudicated  was  the  account,  and 
in  the  adjudication  of  the  account  the  title  to  the 
land  was  in  no  way  involved.  What  reference 
was  mude  to  the  title  was  merely  incidental ;  it 
was,  as  we  have  said,  unimportant  tor  the  pur- 
poses of  that  case  whether  the  deed  was  volun- 
tary or  for  value,  for  in  any  event  the  land 
owned  by  Charles,  and  which  he  conveyed  to  his 
wife,  were  bound  by  the  prior  lien  of  the  legacy, 
to  which  Henry  had  been  subrogated. 

What  ground  is  there  then  for  an  estoppel? 
If  it  be  true  that  Elvira  L.  Miller  was  a  bona 
fide  purchaser  for  value  of  the  premises  in  dis- 
pute, what  statement  in  the  seventh  section  of 
the  bill  will  preclude  her  from  showing  the  fact  ? 
She  does  not  there  state  tliat  she  held  the  land 
by  voluntary  conveyance;  she  states,  in  sub- 
stance, what  she  now  ofTers  to  prove,  that  her 
husband  was  indebted  to  her  in  the  sum  of 
$2000  or  $2500,  money  advanced  from  her 
separate  estate,  in  the  payment  of  his  debts ; 
that  $2000  more  was  afterwards  borrowed  or 
furnished  for  the  same  purpose,  for  which  hitter 
sum  a  judgment  was  entered  and  that  subse- 
quently in  order  to  prevent  the  said  Charles  II. 
Miller  from  wasting  his  estate  by  contracting 
addiiional  debts,  and  to  secure  the  same  for  the 
benefit  of  himself  and  family,  it  was  arranged 
that  his  entire  interest  in  his  father's  estate, 
should  be  transferred  to  his  wife  Elvira,  and  in 
consideration  of  the  premises  the  conveyance 
was  made.     Whether  it  was  the  design  and 


intent  of  the  parties  to  secure  the  land  for  the 
benefit  of  himself  and  family,  indirectly,  through 
the  bona  jide  purchase  of  the  land  by  the  wife  or 
otherwise,  is  a  matter  to  be  determined  upon  the 
proofs. 

We  think  the  offers  contained  in  the  first, 
second,  and  third  assignments  of  error  should 
have  been  received ;  whether  the  transaction 
alleged  therein  was  in  good  faith,  and  upon  a 
full  consideration  or  not,  was  for  the  jury ;  we 
can  see  no  ground  for  an  estoppel.  The  offers 
contained  in  the  fourth  and  fifth  assignments 
were  not  admissible  for  the  purpose  suited,  and 
the  sixth  assignment  is  without  merit.  The 
seventh  was  ruled  upon  the  testimony  received, 
and  it  is  unnecessary  to  consider  it. 

The  judgment  is  reversed,  and  a  venire  facias 
de  novo  awarded. 

[See  preceding  case.] 

II.  8.  I'.  N. 


Oct.  '80,  12  &  17.  November  8,  1890. 

Commonwealth  v.  Doughty  ct  al. 

Criminal  late —  Conspiracy — Evidence —  Charge 
of  Court — Assignments  of  error. 

In  a  prosecntion  for  conspiracy  the  defendants  re- 
quested tin*  Court  to  charge  that  as  three  of  the  defend- 
ants had  been  theretofore  found  guilty  ou  '"charges 
same  as  in  this  case"  there  could  not  be  a  further 
verdict  against  them.  In  the  general  charge  the 
Court  referred  to  the  former  trial  and  verdict  of  guilty, 
saying  :  "  Three  of  these  parties  are  parties  to  this 

suit,  but  there  are  several  others  included  here  

Thin  suit  embraces  most,  if  not  all,  of  the  charges  made 
in  the  former  suit,  and  I  believe  embraces  some  not  in 
that." 

J/vld,  that  this  reference  was  rendered  necessary  by 
the  instruction  prayed  for. 

In  an  indictment  for  conspiracy  to  extort  money  by 
beginning  suits  for  penalties  and  prosecutions  for 
criminal  offences  and  obtaining  from  the  persons  pro- 
ceeded against  money  to  settle  the  cases,  it  is  not  error 
to  charge  that  participation  in  the  division  of  money 
received  in  settlement  of  a  case  is  strong  evideuce  of 
guilt. 

During  the  course  of  a  trial  for  conspiracy,  a  defend- 
ant in  an  entirely  different  case  was  called  for  sen- 
tenoe  and  while  before  the  Court  made  statements 
very  damaging  to  one  of  the  defendants  in  the  con- 
spiracy case  ;  in  the  course  of  his  trial  the  latter  was 
examined  as  a  witness  and  completely  denied  the  said 
statements  : 

Held,  that  this  incident  was  an  accident,  for  which 
neither  the  Court  nor  the  prosecution  was  responsible ; 
that  it  was  legally  cured  by  permitting  the  defendant 
to  deny  the  stateweats,  and  that  it  farmed  no  ground  for 
arresting  the  judgment. 

Stenographer's  notes  of  the  testimony  of  defendants 
in  a  former  trial  are  admissible  as  evidence  of  admis- 
sions on  their  part. 

On  a  trial  of  seven  persons  for  conspiracy,  three  of 
them  filed  a  plea  of  autrtfoi*  convict,  which  on  demurrer 
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was  overruled  by  the  Court.  Oue  of  the  remaining 
defendants  having  appealed : 

IlrMl,  that  he  had  no  standing  to  complain  of  this 


Where  an  indictment  would  lie  under  either  of  two 
sections  of  the  Crimes'  Act,  the  Court  may  impose  the 
sentence  authorized  by  either  section. 

Where  a  defendant  is  convicted  generally  on  an  ■ 
indictment  containing  several  counts  he  may  be  sen- 
tenced on  each  count  separately. 

Where  no  request  has  been  made  of  the  Court  to  in- 
struct the  jury  to  find  on  each  count  of  an  iudictnieut 
separately,  the  omission  of  such  instruction  is  not 
error. 

Appeals  of  David  Doughty,  D.  R.  Callen,  and 
William  Maneese,  defendants,  from  the  judgment 
and  sentence  of  the  Quarter  Sessions  of  Alle- 
gheny County,  in  a  prosecution  for  conspiracy, 
brought  by  the  Commonwealth  against  them  and 
certain  other  defendants. 

The  charge  of  the  Commonwealth,  as'embod- 
ied  in  a  bill  of  particulars  furnished  by  the  dis- 
trict attorney,  was  that  the  appellants,  with 
R«_*ddy  McCall,  James  Doyle,  J.  D.  Bauder,  and 
John  Dougherty,  conspired  to  extort,  and  did  ex- 
tort, from  certain  citizens  of  Allegheny  County, 
divers  sums  of  money  by  causing  them  to  be  ac- 
cused of  various  offences  against  the  liquor  laws 
and  of  keeping  disorderly  houses,  and  taken  be- 
fore some  of  the  defendants,  who  were  aldermen  ; 
that  the  prosecutions  and  suits  for  penalties  thus 
begun  would  then  be  settled  on  the  payment  of 
a  sum  of  money,  which  would  be  divided  among 
the  defendants  and  their  confederates.  The  bill 
of  particulars  contained  reference  to  twenty-four 
such  cases  before  the  defendant  Maneese  (among 
which  was  one  against  Maggie  Raymond,  referred 
to  in  the  opinion  of  the  Supreme  Court),  anil  ten 
before  the  defendant  Callen  ;  charges  of  assisting 
in  the  settlements  and  participating  in  the  money 
received  were  made  against  defendant  Doughty. 
Defendants  Bander,  Doyle,  and  Dougherty  filed  a 
plea  of  autrefois  convict,  and  referred  as  part 
thereof  to  the  record  of  a  cause,  No.  752,  of  Sep- 
tember Sessions,  1889.  The  Commonwealth 
demurred,  and  the  Court  sustained  the  demurrer, 
saying :  "  The  record  referred  to  shows  only  a 
verdict  of  guilty,  and  no  sentence  or  judgment 
thereon;  it  does  not,  therefore,  sustain  the  plea 
of  autrefois  convict,  and  the  deaiurrer  is  sus- 
tained. But  to  give  the  defendants  the  benefit 
of  this  ruling,  the  plea  is  ordered  to  be  filed  with 
this  ruling  thereon!" 

On  the  trial,  before  White,  J.,  Maggie  Ray- 
mond was  examined  as  a  witness  for  the  Com- 
monwealth. After  her  testimony  had  been 
received,  a  motion  was  made  by  counsel  for 
Doughty  to  strike  it  out  as  not  embraced  in 
the  bill  of  particulars."  Motion  overruled  ;  ex- 
ception. (First,  eighth,  and  ninth  assignments  of 
error.) 


The  Commonwealth  offered  to  show  •«  that  the 
case  of  the  Commonwealth  against  Peter  But- 
terhoff',  being  a  criminal  information  for  the 
offence  of  selling  liquor  without  license,  made  by 
one  Lowrey  J.  Bender  before  Alderman  M.  F. 
Cassidy,  on  June  3,  1889,  was  settled  before  said 
alderman  by  the  withdrawing  of  the  information 
and  the  paying  of  $15  for  costs  by  the  prosecutor  ; 
that  Doughty,  one  of  the  defendants,  interested 
himself  and  was  concerned  in  the  said  settlement, 
and  that  it  was  through  his  intervention  that  the 
said  case  was  allowed  to  be  settled  by  the  alder- 
man. This  to  be  followed  by  proof  that  J.  D. 
Bauder,  James  A.  Doyle,and  John  A.  Dougherty, 
three  of  the  said  defendants,  were  concerned  in 
the  settlement  of  the  said  case,  and  that  Bender 
was  in  the  employ  and  acted  for  the  said  J.  D. 
Bauder  in  the  said  settlement ;  and  that  the  said 
Doughty  received  money  for  the  settlement  of  the 
said  case,  which  he  appropriated  to  his  own  use, 
and  that  he  made  the  said  settlement  in  pursu- 
ance of  the  conspiracy  alleged  in  this  indict- 
ment." Objected  to;  objection  overruled,  and 
testimony  admitted.  (Second  assignment  of 
error.) 

The  Commonwealth  offered  the  stenographer's 
notes  of  the  testimony  of  Bauder,  Doyle,  and 
Dougherty,  on  the  former  trial,  as  evidence  of 
admissions  on  their  part  of  the  existence  of  a 
conspiracy.  Objected  to ;  objection  overruled. 
(Seventh  assignment  of  error.) 

Jn  charging  the  jury,  the  Court  said  : — 

["  Now  these  defendants  are  charged  with 
conspiracy;  there  are  seven,  I  believe,  of  the 
defendants  in  this  case.  Three  of  them,  Bauder, 
Doyle,  and  Dougherty,  were  tried  with  three 
others  some  two  weeks  or  so  ago,  and  all  of  those 
six  were  found  guilty.  They  were  those  that 
were  concerned  in  the  Bauder  agency  ;  Bauder 
was  the  head  of  it  and  the  others  were  employes 
acting  under  Bauder.  Three  of  those  parties  are 
parties  to  this  suit,  but  there  are  several  others 
included  here.  One  of  them  McCall  and  the 
three  aldermen.  This  suit  embraces  most,  if  not 
all,  of  the  charges  made  in  the  former  suit,  and  I 
believe  it  embraces  some  not  in  that.  That  was 
a  charge  of  conspiracy,  and  this  is  a  charge  of 
conspiracy,  but  different  parties  were  in  the  for- 
mer case,  not  the  same  parties  now  that  were  on 
trial  then.  Three  of  the  former  ones  are  parties 
now,  three  of  them  are  not.  Then  we  have  four 
other  parties  now  charged  with  a  conspiracy. 

"  The  conspiracy  charged  is  substantially  this  : 
That  the  defendants  confederated  or  conspired 
for  the  purpose  of  instituting  civil  suits  for  pen- 
alties and  prosecutions  for  criminal  offences,  not 
for  the  purpose  of  bringing  offenders  to  justice, 
but  solely  for  the  purpose  of  personal  gain,  mak- 
ing money  out  of  these  prosecutions  by  way  of 
compromising  them,  or  settling  them  contrary  to 
law  ;  that  is  substantially  the  charge. 
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44  Now  as  to  three  of  these  defendants,  Bauder, 
Doyle,  and  Dougherty,  I  presume  that  the  jury 
will  have  no  difficulty  in  finding  a  verdict.  They 
were  convicted  in  the  former  case,  but  that  ver- 
dict is  not  conclusive  against  them  here.  You 
will  pass  upon  their  guilt  in  this  case  upon  the 
evidence  before  you.  If  you  find  them  guilty, 
you  will  say  so  by  your  verdict. 

"  It  is  not  at  all  likely  that  the  Court  will  sen- 
tence parties  twice  for  the  same  offence.  The 
important  question  in  this  case  is,  are  these  three 
aldermen  guilty,  or  any  one  or  two  of  them  ? 

"  I  say  that  that  Act  has  been  used  in  this 
city,  a  great  many  suits  brought  on  it,  and 
money  squeezed  out  of  parties  on  the  ground 
tliut  tliey  were  selling  on  Sunday,  when,  if  they 
were  guilty  at  all,  they  were  guilty  of  selling 
without  license,  having  no  license.  I  do  not 
think  it  applies  to  parties  that  have  no  license, 
but  it  has  been  used  in  that  way,  and  has  been 
used  undoubtedly  for  improper  purposes,  simply 
to  squeeze  out  of  them  the  penalty  of  fifty  dollars, 
atid  let  them  go  on  selling  without  license,  con- 
niving at  them.  Wherever  a  case  of  that  kind 
is  before  a  magistrate,  and  suit  for  the  fifty 
dollars,  and  the  party  brought  in  on  a  warrant,  it 
is  for  selling  without  the  license  presumably,  and 
the  magistrate  who  will  settle  the  fifty  dollar  case 
and  drop  the  other  is  guilty  of  a  great  wrong.  And 
that  is  one  main  charge  in  this  conspiracy  that 
the  criminal  prosecutions  were  used  for  the  pur- 
pose of  extorting  out  of  these  poor  creatures, 
many  of  them,  the  fifty  dollars  penalty,  because 
in  the  criminal  prosecutions  the  prosecutor  would 
get  nothing  and  the  magistrate  would  have  no 
right  to  try  it.  A  magistrate  has  no  right  to 
try  any  criminal  case,  or  no  right  to  receive 
evidence  fur  the  defendant  in  any  criminal  case ; 
all  he  has  to  do  is  to  inquire  whether  there  is 
sufficient  ground  to  hold  that  party  over  to 
answer  in  court  for  the  offence.  But  the  main 
charge  is,  in  many  of  these  cases,  that  the 
criminal  prosecution  was  held  over  these  parties 
to  eouqiel  them  to  pay  the  fine  of  fifty  dollars  for 
selling  on  Sunday  and  then  let  it  go. 

"  The  evidence  on  the  part  of  the  Common- 
wealth points  to  several  illegal  acts  of  some  of 
the  defendants,  at  least,  in  the  furtherance  of 
this  unlawful  purpose,  charged  as  a  conspiracy. 
They  may  be  classed  under  five  heads,  each  of 
which  is  plainly  unlawful,  namely  :  First,  settling 
a  civil  suit  for  the  penalty  of  fifty  dollars,  under 
the  Act  of  1855,  for  less  than  fifty  dollars. 
Neither  the  prosecutor  nor  the  magistntte  has  any 
right  whatever  to  6ettle  a  suit  of  that  kind  for  less 
than  fifty  dollars.  Second,  settling  the  civil  suit 
for  the  penalty,  and  dropping  or  abandoning  the 
criminal  prosecution  for  selling  without  a  license 
— plainly,  palpably  wrong,  and  illegal.  Third, 
settling  or  dropping  the  crimiual  prosecution 


because  of  money  or  costs  received.  Fourth, 
compelling  parties  not  guilty  to  j>ay  costs,  to  stop 
the  prosecution ;  that  is  extortion.  Fifth,  com- 
mencing prosecutions  for  some  criminal  offence 
for  the  purpose  of  frightening  suspected  parties 
into  paying  money  or  costs  to  avoid  a  law  suit. 
That  is  a  manifest  perversion  of  law  and  the  pro- 
cesses of  law. 

"  If  two  or  more  of  the  defendants  were 
engaged  in  carrying  out  all  or  any  one  of  these 
offences  I  have  mentioned,  they  were  engaged  in 
an  unlawful  business,  and  if  acting  in  consort, 
were  conspirators.  It  is  not  necessary  that  each 
conspirator  should  personally  know  all  the  other 
conspirators,  or  should  have  had  any  consulta- 
tion, or  concerted  action  with  all  the  others.  If 
three  or  more  are  in  a  conspiracy  to  carry  on 
an  unlawful  business,  and  another  knowingly 
unites  with  one  of  them  in  furtherance  of  the 
unlawful  acts,  within  the  purpose  of  the  con- 
sp.ru-y,  he  thereby  V-eomes  a  conspirator,  a  co- 
con  j.irator,  although  he  may  not  ki,ow  of  others 
being  in  the  conspiracy. 

**  Now  let  us  look  at  the  duties  of  aldermen. 

"  So  also  where  the  civil  suit  is  settled  for  less 
than  the  penalty  of  fifty  dollars,  and  the  magis- 
trate who  knowingly  permits  such  settlement  of 
cases  before  him  is  a  party  to  the  wrongful, 
illegal  act.  If  an  alderman  or  magistrate  acts 
honestly  and  in  good  faith,  but  commits  a  wrong, 
either  through  a  mistake  as  to  his  duty,  or  a  mis- 
take as  to  the  law,  he  is  not  to  be  held  criminally 
responsible.  But  if  by  reason  of  the  frequency  of 
prosecutions,  and  other  circumstances,  he  has  good 
reason  to  believe  that  the  prosecutions  are  insti- 
tuted for  improper  purposes,  and  the  prosecutor 
is  simply  seeking  personal  gain,  he  should  not 
only  refuse  to  aid  the  prosecutor  in  his  unlawful 
purpose  but  should  resolutely  refuse  and  expose 
him.  And  if  the  circumstances  are  such 
that  the  jury  may  reasonably  find  that  the 
magistrate  knew  or  believed  that  the  prosecutor 
was  acting  corruptly  and  illegally,  and  he  permits 
or  connives  at  such  acts,  he  is  as  criminally 
guilty  as  the  prosecutor."]  (Third  assignment 
of  error.) 

The  defendants  requested  the  Court  to  charge, 
inter  alia,  as  follows  :— 

(2)  As  it  appears  from  the  record  of  this 
Court,  at  No.  752,  September  Sessions,  1889, 
given  in  evidence,  that  on  October  22,  1889,  the 
defendants,  Bauder,  Doyle,  and  Dougherty, 
were,  on  charges  same  as  in  this  case,  tried  by 
jury  and  found  guilty,  and  that  no  new  trial  or 
arrest  of  judgment  was  granted  or  applied  for, 
and  the  case  stands  ready  for  judgment,  the  law 
does  not  authorize  a  further  verdict  against  them 
here.  Refused. 

(3)  Mere  mistakes  or  errors  of  judgment  by 
the  magistrates  on  trial,  Maneese,  Doughty,  and 
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Callen,  will  not  justify  a  verdict  of  guilty  against 
them ;  to  convict  of  crime  there  mu*t  be  proof  of 
criminal  intent,  and  all  presumptions  are  in  favor 
of  innocence.  Affirmed. 

(4)  Counsel  for  David  Doughty,  one  of  the 
defendants  in  case  on  trial,  respectfully  requests* 
the  Court  to  charge  the  jury  as  to  the  fourth 
count  in  the  indictment,  that  even  if  the  settle- 
ment effected  in  the  case  of  Peter  Butterhoff  was 
illegal,  yet,  if  the  jury  believe  that  the  said  David 
Doughty  acted  throughout  the  entire  transaction 
without  criminal  intent,  and  in  good  faith,  as  a 
friend  of  said  Peter  Butterhoff,  they  should  acquit 
as  to  that  count.  Answer.  I  affirm  that  point,  if 
the  jury  believed  Doughty  did  not  share  in  the 
money  received  from  Butterhoff ;  you  will  re- 
member that  case,  that  seventy-five  dollars  were 
paid  by  Butterhoff  to  Alderman  Doughty.  Now, 
if  it  was  a  suit  for  the  penalty,  that  was  twenty- 
five  dollars  too  much.  They  had  no  right  to 
demand  that  in  a  civil  suit  for  the  penalty.  If 
it  was  a  criminal  prosecution  against  him  for 
selling  without  a  license,  then  it  was  glaringly 
improper  to  settle  it  on  the  payment  of  seventy- 
five  dollars,  settling  a  case  that  ought  to  have 
been  returned  to  court;  and  I  say  it  was  glaringly 
improper  for  any  of  the  parties  to  get  seventy -live 
dollars  to  settle  the  case  that  ought  to  have  been 
returned  to  court — no  difference  before  whom  the 
information  was  made,  Cassidy  or  anybody  else. 
But  the  evidence  is  that  Alderman  Doughty 
went  to  Alderman  Cassidy's  office  to  get  him  to 
settle  it,  and  it  is  for  the  jury  to  say.  If  he 
received  nothing  of  the  money,  that  act  alone, 
gentlemen,  would  not  be  sufftcent  to  convict  him 
of  this  conspiracy,  but  you  are  to  take  it  in  con- 
nection with  other  evidenee,  and  if  he  received 
any  of  that  money,  it  would  be  very  strong  evi- 
dence against  him.  (Fourth  assignment  of 
error.) 

Verdict,  guilty.  Counsel  for  Doughty  moved 
in  arrest  of  judgment,  and  assigned  as  a  reason 
therefore  that  while  "  his  trial  in  this  case  was 
going  on  the  district  attorney  called  for  sentence 
for  illegal  liquor  selling,  one  Mrs.  Clifford,  and 
in  the  course  of  her  examination,  she  made  serious 
charges  against  the  said  David  Doughty,  of 
efforts,  to  wit,  of  trying  to  extort  money  illegally 
from  her  for  the  settlement  of  a  case  pending 
before  him,  and  that  this  charge  was  discussed, 
tried,  and  disposed  of  in  the  presence  and  hearing 
of  the  jury,  then  trying  this  judgment,  to  the 
manifest  prejudice  and  injury  of  defendant." 
Motion  overruled.    (Fifth  assignment  of  error.) 

The  Court  thereupon  sentenced  Doughty  to  an 
imprisonment  of  one  year,  Maneese  to  six 
months,  and  Callen  to  three  years;  whereupon 
they  took  these  appeals,  Doughty  assigning  error 
as  above  noted,  and  (6)  that  the  Court  erred  in 
giving  undue  prominence  to  the  evidence  against 


him  and  in  not  presenting  the  evidence  in  his 
favor  with  equal  fulness  and  emphasis. 

The  appellant  Callen  assigned  for  error,  inter 
alia:  (4)  The  Court  erred  in  sustaining  the 
demurrer  of  the  Commonwealth  to  the  plea  of 
autrefois  convict  filed  by  the  defendants  Bander, 
Doyle,  and  Doughty.  (6)  The  Court  erred  in 
sentencing  Callen  to  three  years'  imprisonment, 
the  section  of  the  Act  under  which  he  was  in- 
dicted, viz.,  section  128,  Act  March  31,  1860, 
not  authorizing  imprisonment  for  over  two  years. 

Appellant  Maneese  assigned  for  error,  inter 
alia :  (6)  The  Court  erred  in  not  instructing  the 
jury  to  find  on  each  count  of  the  indictment 
separately  or  generally,  and  the  finding  of  guilty 
was  generally  on  all  the  four  counts,  which  the 
evidence  did  not  warrant. 

William  D.  Moore  (  Thomas  M.  Marshall,  T. 
S.  Parker,  and  R.  S.  Sill  with  him),  for  appel- 
lant Doughty. 

William  D.  Moore  (Thomas  J.  Keenan  with 
him),  for  appellant  Maneese. 

Thomas  J.  Keenan  (Z,.  P.  Stone  with  him),  for 
appellant  Callen. 

Clarence  Burleigh  (li.  H.  Johnston,  district 
attorney,  and  W.  D.  Porter  with  him),  for  ap- 
pellee. 

January  5,  1891.  Paxson,  C.  J.  This  case 
presents  a  ragged  record,  but  after  a  careful  ex- 
amination of  it,  we  are  not  prepared  to  say  the 
judgment  of  the  Court  below  should  be  reversed. 
Several  of  the  defendants  have  appealed,  and 
have  furnished  us  with  separate  paper-books ; 
others  of  the  defendants  have  not  appealed,  and 
their  cases  are  not  before  us. 

The  first  assignment  of  error  appears  to  have 
been  filed  under  the  impression  that  Maggie 
Raymond,  the  witness  referred  to,  was  not  in- 
cluded in  the  bill  of  particulars.  An  examination 
of  the  bill,  as  printed  on  page  46  of  appellant's 
paper-book,  shows  that  she  was  included.  Error 
is  not  perceived  in  the  admission  of  the  evidence 
referred  to  in  the  second  assignment.  Indeed, 
this  was  practically  abandoned  upon  the  argu- 
ment at  bar.  The  most  serious  assignment  is 
the  third,  which  contains  a  lengthy  extract  from 
the  charge  of  the  Court  below.  There  are  some 
matters  in  this  part  of  the  charge  which  might 
well  have  been  omitted,  yet  we  cannot  say  there 
was  positive  error,  or  that  the  Court  interfered 
with  the  province  of  the  jury.  The  reference  to 
the  prior  conviction  of  Bauder,  Doyle,  and 
Dougherty  appears  to  have  been  rendered  neces- 
sary by  the  defendants'  second  point,  which 
prayed  for  an  instruction  upon  the  effect  of  such 
prior  conviction.  Aside  from  this,  there  is  no 
appeal  by  either  of  the  three  men  referred  to. 
The  defendants'  fourth  point  was  affirmed,  with 
a  qualification  that  was  justified  by  the  facts  in 
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the  case.  If  Doughty  acted  in  the  settlement  of 
the  Peter  ButterhofF  case  in  entire  good  faith, 
merely  to  oblige  a  friend,  and  without  a  criminal 
intent,  he  ought  not  to  have  been  convicted,  and 
so  the  learned  Judge  instructed  the  jury.  But, 
if  Doughty  received  seventy-five  dollars  for  pro- 
curing such  settlement,  the  case  presented  an 
entirely  different  aspect.  This  matter  was  fairly 
submitted  to  the  jury.  The  reason  given  in  the 
fifth  assignment  for  not  arresting  the  judgment 
is  without  merit.  The  statement  of  Mrs.  Clif- 
ford made  in  another  case,  in  the  presence  of 
the  jury,  was  an  accident,  for  which  neither  the 
Court  below,  the  district  attorney,  nor  any  one 
else  was  responsible.  If  any  harm  was  done,  it 
was  legally  cured  by  allowing  Doughty  to  go 
upon  the  stand  to  contradict  her,  which  he  did 
very  thoroughly.  The  sixth  assignment  alleges 
that  the  Court  erred  in  giving  undue  prominence 
to  the  evidence  against  Doughty,  and  in  not 
presenting  the  evidence  in  his  favor  with  equal 
fulness  and  emphasis.  An  examination  of  the 
charge  does  not  bear  out  the  assignment.  Con- 
siderable latitude  and  discretion  must  necessarily 
be  left  with  the  trial  Judge,  in  commenting 
upon  the  evidence,  and,  unless  it  is  unfair  and 
misleading,  we  ought  not  to  interfere.  We  can- 
not say  this  charge  was  so.  The  seventh  assign- 
ment alleges  error  in  admitting  the  stenographer's 
notes  of  the  testimony  on  the  former  trial  of 
Bauder  et  a/.,  at  September  Sessions,  1889. 
Three  of  the  defendants  in  this  case  testified  in 
that  case,  and  the  testimony  was  only  admitted 
so  far  as  it  affected  them.  The  Court  below  held 
that  it  was  "admissible  as  admissions  on  their 
part  so  far  as  it  tends  to  prove  a  conspiracy  and 
their  participation  in  it."  Their  admissions  or 
declarations  would  be  evidence  against  them  to 
show  their  share  in  a  conspiracy,  and,  if  so,  why 
not  their  testimony  under  oath  ?  This  assign- 
ment is  not  sustained.  The  eighth  and  ninth 
assignments  have  been  sufficiently  disposed  of 
by  what  has  been  said  about  the  first.  The 
judgment  against  David  Doughty  is  affirmed. 

In  the  case  of  appellant  D.  K.  Callen,  who  was 
convicted  under  the  same  indictment,  there  are 
two  questions  which  are  not  covered  by  what  has 
been  said  in  Dough  ty's  case.  The  fourth  assignment 
alleges  that  the  Court  erred  in  sustaining  the  de- 
murrer to  the  plea  of  autrefois  convict,  filed  by 
Bauder,  Doyle,  and  Dougherty.  What  defend- 
ant Callen  has  to  do  with  this  has  not  been  made  to 
appear.  The  defendants  who  put  in  this  plea  do 
not  complain  of  this  action  of  the  Court,  and  Callen 
has  no  standing  to  do  so.  Complaint  is  made  in  the 
sixth  assignment  that  the  appellant  was  sentenced 
to  three  years'  imprisonment,  while  the  128th  sec- 
tion of  the  Act  of  March  31, 18C0,  authorizes  im- 
prisonment for  only  two  years.  It  is  begging  the 
question  to  assume  that  this  indictment  was  laid 


under  said  128th  section;  as  before  observed  it 
contains  four  counts,  in  one  of  which  it  is  averred 
that  the  defendant  falsely  and  maliciously  con- 
spired to  charge  certain  persons  with  a  violation 
of  the  criminal  laws.  This  offence  is  punishable 
by  the  127th  section  of  the  Act  of  1860,  by  three 
years'  imprisonment.  Even  if  we  are  mistaken  in 
this,  the  defendants  were  convicted  generally,  t.  ?., 
upon  each  count  of  the  indictment,  and  might 
thus  have  been  sentenced  upon  each  count.  They 
were  sentenced  generally  upon  the  whole  indict- 
ment for  a  term  much  less  than  might  have  been 
imposed.  The  appellant  has  no  just  cause  of 
complaint.    The  judgment  in  this  case  is  affirmed. 

The  case  of  appellant  William  Maneese,  pre- 
sents nothing  which  has  not  already  been  disposed 
of,  except  the  sixth  assignment,  which  alleges 
that  the  Court  below  erred  in  "  not  instructing  the 
jury  to  find  on  each  count  of  the  indictment  sep- 
arately, or  generally,  and  the  finding  of  guilty  was 
generally  on  all  the  four  counts,  which  the  evidence 
did  not  warrant."  There  is  nothing  in  the  record 
to  show  that  the  Court  was  asked  for  any  such 
instruction,  and  its  omission  is  not  error. 

The  judgment  is  affirmed ;  it  is  now  ordered  that 
the  respective  appellants  surrender  themselves 
forthwith  to  the  custody  of  the  high  sheriff' of  AUe- 
gheny  for  confinement  according  to  the  sentence 
of  the  Court  below.  it.  ii.  n. 


O.  C.  of  Beaver  Co. 

Mixtcr's  Estate. 

Decedents*  estates —  Collateral  inheritance  tax — 
Legacies  under  $2$o  liable  for  tax  if  dece- 
dent's estate  exceeas  that  amount —  Collateral 
inheritance  tax  not  a  tax  within  meaning  of 
Constitution  requiring  uniformity  in  taxation 
—Act  of  May  6,  1887. 

The  exemption  in  the  Act  of  May  6,  1887,  that  no 
estate  valued  at  less  than  $250  shall  l>c  subject  to  col- 
j  lateral  inheritance  tax,  refers  to  the  whole  estate,  and  not 
I  to  legacies,  devbes,  or  distributive  shares  carved  there- 
from 

Sur  exception  to  Auditor's  report. 

Before  the  Auditor  (Roger  Cope,  Esq.),  ap- 
pointed to  make  distribution  of  the  estate  of 
Margaret  Mixtcr,  deceased,  O.  H.  Mathews, 
register  of  wills,  claimed  the  collateral  inheri- 
tance tax  on  the  personalty,  the  tax  on  the 
realty  of  the  decedent  having  been  paid.  The 
Auditor  rejected  the  claim,  saying,  inter  alia,  as 
follows : — 
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"  Margaret  Mixter,  died  December  29,  1889, 
having  made  her  last  will  and  testament,  since 
her  death  duly  probated,  wherein  she  bequeathed 
to  Isaiah  Mixter  $100,  Elizabeth  Mixter  £50,  and 
other  bequests  of  different  amounts,  and  devising 
a  farm  of  55  acres  to  Sarah  M.  Perry;  the 
residue  of  the  estate  she  bequeathed  to  Sarah  M. 
Perry. 

"  No  collateral  inheritance  tax  has  been  paid 
on  the  personalty,  and  it  is  claimed  on  the  part 
of  the  State  that  the  tax  should  be  paid  on  all 
legacies,  none  of  which  reach  the  value  of  $250. 
This  raises  a  question  of  interpretation  of  the 
Act  of  May  6,  1887. 

"The  word  'estate'  found  in  the  proviso  of 
section  1,  of  the  Act  of  April  7,  1826  (Purdon, 
259),  has  been  held  to  refer  to  that  of  the  dece- 
dent and  not  to  the  one  carved  out  of  it  (Com- 
monwealth v.  Boyle,  2  Del.  335),  and  that  the 
tax  is  payable  out  of  the  legacy  (Thomson's 
Estate,  s  Weekly  Notes,  14).  But  it  must  be 
remembered  that  the  proviso  in  said  Act  did  not 
come  in  conflict  with  section  1  of  Art.  9,  of  the 
Constitution  of  1874,  for  the  reason  that  that 
section  did  not  execute  itself  in  such  a  way  as  to 
interfere  with  laws  already  in  existence  at  the 
time  the  Constitution  of  1874  went  into  effect. 
(Lehigh  Iron  Co.  v.  Lower  Macungie  Township, 
81  Pa.  482;  Coatesville  Gas  Co.  v.  Chester  Co., 
97  Id.  476.)  But  it  imposes  restrictions  upon 
future  legislation.  ( Perkins  v.  Slack,  86  Pa.  270 ; 
Chase  v.  Harding,  87  Id.  343.)  The  section  of 
the  Constitution  above  referred  to  provides,  inter 
alia,  that  '  all  taxes  shall  be  uniform  upon  the 
same  class  of  subjects  within  the  territorial  limits 
of  the  authority  levying  the  tax.' 


The  "collateral  inheritance  tax"  is  a  bonus 
exacted  from  the  collateral  kindred  and  others, 
as  the  condition  on  which  they  may  be  admitted 
to  take  the  estate  left  by  a  decedent.  The  estate 
does  not  belong  to  them,  except  as  a  right  to  it  is 
conferred  by  the  State. 

Strode  v.  Commonwealth,  52  Pa.  181,  182. 

2  Black.  Comm.,  10-13. 
It  is  called  a  tax  or  duty,  but  has  little,  if  any, 
analogy  to  a  tax  in  the  usual  acceptation  of  the 
term. 

Clymer  v.  Commonwealth,  52  Pa.  185,  186. 
Scott  on  Intestate  Law,  2  ed.  p.  144. 
The  word  estate  in  the  Act  of  May  6,  1887, 
has  reference  to  that  of  the  decedent  and  not 
to  the  one  carved  out  of  it.  The  proviso  in  the 
first  section  of  the  Act  of  1887,  is  the  same  as  the 
proviso  in  the  Act  of  April  7,  1826. 

Commonwealth  v.  Boyle,  2  Del.  Co.  Rep.  335. 
W.  11.  S.  Thomson  and  J.  R.  Martin,  contra. 

May  4,  1 89 1.  Wickham,  P.  J.  The  Col- 
lateral  Inheritance  Act  of  May  6,  1887,  pro- 
vides that  "  no  estate  which  may  be  valued  at  a 
less  sum  than  two  hundred  and  fifty  dollars, 
shall  be  subject  to  the  duty  or  tax." 

This  exempting  clause  refers  to  the  whole 
estate  and  not  to  legacies,  devises,  or  distributive 
shares  carved  therefrom. 

The  objection  that  such  a  construction  of  the 
Act  would  cause  it  to  offend  against  section  1 , 
Article  9  of  the  Constitution,  providing  that 
"all  taxes  shall  be  uniform,"  etc.,  is  untenable. 
Collateral  inheritance  tax,  so  called,  is  not  a  tax 
in  the  ordinary  sense  of  the  word,  or  the  mean- 
ing of.  the  Constitution.  It  is  rather  in  the 
nature  of  a  taking  or  retention  of  a  part  of  that 


"That  it  was  the  intention  of  the  Legislature  which  the  State,  if  it  saw  proper,  might  claim 


that  enacted  the  statute  of  May  6,  1887  (P.  L. 
79),  that  the  tax  should  be  deducted  from  the 
general  or  specific  legacy,  and  not  from  the 
residuary  estate,  is  clearly  shown  by  section  5  of 
the  said  Act.  If  the  word  *  estate'  used  in  the 
proviso  of  section  1  of  said  Act,  refers  to  the 
decedent's  estate  and  not  to  the  one  carved  out 
of  it,  then  a  collateral  legatee  who  is  willed 
$100  out  of  an  estate  of  $300  would  be  taxed 
$5,  while  such  a  legatee  who  is  willed  a  like 
amount  out  of  an  estate  of  $240  would  pay  no 
tax.  This  would  certainly  be  in  conflict  with 
section  1  of  Art.  9,  of  the  Constitution  of  1874. 

"  We  are  forced  to  conclude  that  a  construc- 
tion of  said  Act  which  would  permit  the  tax 
claimed  by  the  State  upon  any  of  the  personalty 
but  the  residuary  legacy,  would  not  be  in  accord 
with  the  intention  of  the  legislature  and  would 
render  the  Act  void.  (Commonwealth  v.  Kerch- 
ner,  24  Weekly  NpTEs,  260.") 

To  this  report  the  register  of  wills  excepted. 

Alfred  S.  Moore  and  Winfidd  S.  Moore,  for 
exceptant. 


ana  keep  in  toto.  (Strode  v.  Commonwealth, 
52  Pa.  181.) 

He  who  is  allowed  to  take  for  nothing  a  por- 
tion of  a  dead  man's  estate,  shall  not  be  heard 
to  complain  simply  because  he  is  not  given  it  all. 

And  now,  to  wit  :  May  4,  1891,  the  excep- 
tion filed  by  the  register  of  wills  is  sustained, 
and  the  report  referred  back  to  the  Auditor,  to 
correct  the  distribution  in  accordance  with  this 
opinion. 

[t/.  Commonwealth  v.  Kerchner,  24  Weekly  Notes, 
260;  Quinn  s  Estate,  8  Id.  312.] 


Hecht's  Estate. 


Apri',  1891. 


Decedent's  estate — Husband  and  7ci/e — Effect 
of  divorce  on  right  of  survivorship. 

After  divorce  a  husband  and  wife  do  not  inherit  from 
a  deceased  child  as  joint-tenants,  but  each  takes  a  share 
as  a  parent  without  any  right  of  survivorship. 
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I.  died  intestate,  unmarried,  and  without  issue,  leaving 
a  father  and  mother,  who  had  been  divorced  in  the  Slate 
of  Arkansas  many  years  before  I.'s  death.  Shortly  after 
I.  died,  her  father  died,  leaving  a  policy  of  insurance  on 
his  life  for  the  benefit  of  I.  and  another  daughter,  E. 
I.'s  interest  in  the  policy  was  claimed  by  her  mother,  on 
the  ground  that  she  took  by  survivorship  from  the  father : 

Htld,  that  the  right  of  survivorship  between  the  parents 
was  extinguished  by  the  divorce,  and  that  the  fund  must 
be  divi  led  lxrtween  the  administrator  of  the  deceased 
father  and  the  mother. 

Sur  exceptions  to  adjudication. 

The  facts  as  they  appeared  at  the  adjudication 
were  substantially  as  follows:  Ida  Hecht,  the 
decedent,  died  on  May  12,  1886,  of  full  age, 
unmarried,  intestate,  and  without  issue,  leaving 
her  surviving  a  father,  Levi  Hecht,  and  a  mother, 
Elizabeth  Smith,  formerly  Elizabeth  Hecht, 
who  had  been  divorced  from  said  Levi  Hecht 
many  years  before  decedent's  death,  and  mar- 
ried James  C.  Smith ;  and  one  sister,  Ella  Hecht, 
a  minor,  whose  guardian  is  Elizabeth  Davis. 
Letters  of  administration  on  the  estate  of  the 
decedent  were  taken  out  by  the  said  Levi  Hecht, 
and  his  account  was  filed  and  adjudicated  by  the 
Orphans'  Court  on  the  first  Monday  of  June, 
1890,  but  pending  confirmation  of  said  account, 
on  June  16,  1890,  said  Levi  Hecht  died.  The 
account  was  subsequently  confirmed  absolutely, 
and  on  July  16,  1890,  letters  of  administra- 
tion d.  b.  n.  on  the  estate  of  Ida  Hecht  were 
granted  to  David  Goodbread.  Levi  Hecht  was 
domiciled  in  Arkansas  at  the  time  of  his  death, 
in  which  State  his  will  was  proved,  and  letters  of 
ancillary  administration  on  his  estate  were 
granted  to  W.  Egbert  Mitchell  by  the  register  of 
wills  of  this  county. 

The  subject  of  controversy  in  this  case  was  a 
policy  of  insurance  on  the  life  of  the  said  Levi 
Hecht,  taken  out  for  the  equal  benefit  of  his  two 
daughters,  Ida  Hecht,  the  decedent,  and  Ella 
Hecht.  It  was  claimed  on  behalf  of  Elizabeth 
Smith,  the  mother,  that  she  was  entitled  as  the 
surviving  parent  to  the  entire  interest  of  the 
decedent  Ida. 

The  Auditing  Judge  (Hanna,  P.J.)  held  that 
as  the  parents  of  the  decedent  had  been  divorced 
prior  to  her  death,  the  right  of  survivorship  was 
extinguished  by  the  divorce,  and  the  claimant 
could  not  inherit  from  her  former  husband,  and 
was  therefore  only  entitled  to  one-half  of  the  in- 
terest of  the  decedent  in  the  said  policy  on  the 
life  of  her  father. 

To  this  finding  exceptions  were  filed  on  behalf 
of  Elizabeth  Smith. 

Joseph  S.  Goodbread,  for  exceptant. 

Samuel  Wagner,  contra. 

May  2,  1 891.  Ferguson,  J.  The  decedent 
died  intestate,  unmarried,  and  without  issue, 
leaving  a  father  and  mother,  who  had  been 


divorced  for  a  number  of  years  before  her  death. 
In  fact,  the  mother  had  married  again. 

The  father  of  the  decedent  died  shortly  after 
she  did,  and  the  fund  for  distribution  is  the  pro- 
ceeds of  a  policy  of  insurance  in  her  favor  on 
his  life.  The  question  raised  by  these  exceptions 
is,  whether  the  mother,  by  the  right  of  survivor- 
ship, is  entitled  to  the  whole  fund. 

It  has  been  held  in  a  number  of  cases  in  this 
State,  that  under  our  Intestate  Act  of  April  8, 
1833,  the  interest  of  husband  and  wife  in  prop- 
erty derived  from  a  deceased  child  is  joint  in  its 
nature,  and  that,  owing  to  their  legal  unity,  they 
were  seised  of  the  same  by  entireties,  and  not 
per  my  et  per  tout ;  and  therefore  in  case  the 
property  was  not  reduced  to  possession  before 
the  death  of  either  of  them,  the  whole  went  to 
the  survivor.  (Franken field  v.  Gruver,  7  Pa.  448 ; 
Weir's  Estate,  13  Weekly  Notes,  518;  Gillan's 
Executors  v.  Dixon,  65  Pa.  395.) 

In  this  case  the  property  was  not  reduced  to 
possession  in  the  lifetime  of  the  father,  because, 
as  stated,  the  fund  is  the  proceeds  of  a  policy  of 
insurance  on  his  life,  which,  of  course,  could 
only  become  due  and  payable  after  his  death  j 
so  that,  if  there  was  nothing  else  in  this  case,  the 
mother,  as  survivor,  would  clearly  be  entitled  to 
the  whole. 

The  common  law  treats  husband  and  wife  as 
a  single  entity,  her  legal  existence  during  mar- 
riage being  suspended  or  merged  in  his;  there- 
fore "husband  and  wife  cannot  take  by  moities, 
but  are  seised  of  the  entirety"  (2  Bl.  Com. 
182) ;  and  "  this  resulted  from  their  relation  as 
husband  and  wife.  (Gillan's  Executors  v.  Dixon 
et  a/.,  supra.) 

But  at  the  time  of  the  death  of  their  daughter 
this  husband  and  wife  were  divorced.  It  follows 
that  the  relation  of  husband  and  wife  having 
been  destroyed,  all  the  rights  and  duties  growing 
out  of  that  relation  fell  also.  They  were  as 
effectually  separated  as  if  they  had  never  been 
joined.  All  property  or  other  rights  incident 
to  the  marriage  were  at  an  end.  Neither,  in 
case  of  the  death  of  the  other,  could  claim  any- 
thing from  the  estate,  either  under  the  intestate 
laws,  by  dower,  curtesy,  or  otherwise.  How 
much  less,  then,  could  either  claim  the  right  of 
survivorship,  when  the  very  foundation  of  that 
right  rests  upon  the  unity  or  oneness  of  the  two 
persons?  (Schouler's  Domestic  Relations,  sec- 
tion 221  ;  1  Bishop  on  Married  Women,  248 
and  249 ;  2  Bishop  on  Marriage  and  Divorce, 
section  706.  See  also  Act  of  March  13,  1815, 
Purdon,  615,  pi.  15.) 

The  exceptions  are  dismissed.         e.  f.  h. 
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July  '90,  100  and  101.  February  3,  1891. 

Woods  v.  Irwin. 
Irwin's  Estate. 

Judgments — Rules  to  open  judgments — Power  of 
the  Court  over—Jurisdietion — Right  of  execu- 
tor or  administrator  to  confess  judgment — 
When  creditors  may  intervene — Statute  of 
Limitations —  When  applicable  as  a  means  of 
defence  after  judgment  confessed. 

The  discretion  of  Courts  to  open  judgments  is  very  ex- 
tensive, but  it  must  rest  on  a  foundation  of  competent  evi- 
dence. It  is  therefore  irregular  for  the  Court  to  open  a 
judgment  on  the  petition  and  answer  alone,  without  any 
evidence,  unless  by  consent. 

A  judgment  confessed  by  a  debtor,  or  by  his  executor 
or  administrator,  can  only  be  attacked  by  creditors  or  other 
strangers  for  fraud  or  collusion ;  and  the  mere  fact  that 
the  debt  is  barred  by  the  Statute  of  Limitations  is  not  such 
a  fraud,  in  law,  as  to  give  creditors  any  standing. 

Neither  a  debtor,  even  though  insolvent,  nor  his  execu- 
tor or  administrator,  is  bound  to  interpose  the  defence  of 
the  Statute  of  Limitations  (or  the  Statute  of  Frauds),  and 
may  confess  judgment  for  a  claim  so  barred,  even  though 
creditors  are  defeated  thereby. 

Where  judgment  is  so  confessed  the  Court  has  no  juris- 
diction to  open  the  judgment  upon  the  petition  of  other 
creditors,  wherein  there  is  no  allegation  of  fraud  or  collu- 
sion. 

The  plea  of  the  Statute  of  Limitations  though  no  longer 
an  object  of  animadversion,  and  regarded  as  a  statute  of 
repose  and  protection,  is  not  an  object  of  favor  with  the 
Court,  and  whde  a  judgment  may  be  opened  on  that 
ground  alone,  it  is  in  the  discretion  of  the  Court,  and  not 
binding  upon  it  to  open  it. 

Mitchell,  J.  The  statute,  unaided  by  any  equitable 
conditions  or  circumstances,  cannot  be  regarded  as  other 
than  a  dishonest  defence,  for  which  alone  a  judgment 
should  never  be  opened. 

This  is  especially  the  case  where  the  defendant  has  had 
his  day  in  Court,  and  where  in  a  suit  in  the  usual  course 
the  defendant  comes  in  and  confesses  judgment,  he  cannot 
be  heard  afterwards  to  say  that  the  debt  was  barred  by  the 

Appeals  of  J.  W.  Irwin  and  Milton  Stewart, 
trustee,  plaintiffs,  from  the  judgment  of  the  Com- 
mon Pleas  of  Montgomery  County,  in  an  action 
of  case  brought  by  Hannah  Woods  to  the  use  of 
J.  W.  Irwin  and  Milton  Stewart,  trustee,  against 
N.  Adeline  Irwin,  executrix  of  the  last  will  and 
testament  of  Ninian  Irwin,  deceased,  to  recover 
the  value  of  certain  bonds  belonging  to  the  said 


Hannah  Woods,  and  converted  to  his  own  use 
by  the  said  Ninian  Irwin  in  his  lifetime;  and 
also  from  the  decree  of  the  Orphans'  Court  of 
Montgomery  County,  dismissing  their  exceptions 
to  the  report  of  the  Auditor  making  distribution 
of  the  estate  of  Ninian  Irwin,  deceased.  The 
two  appeals  were  heard  together. 

Ninian  Irwin  died  on  May  11, 1877.  In  1874 
and  1875  he  borrowed  from  Mrs.  Hannah 
Woods  fifteen  bonds  of  the  Danville,  Hazleton 
&  Wilkesbarre  R.  R.  Co.  of  $1000  each.  After 
his  death,  when  Mrs.  Woods  demanded  the  re- 
turn of  her  bonds,  it  was  first  discovered  from 
papers  in  the  possession  of  his  widow  and  sole 
executrix,  N.  Adeline  Irwin,  from  letters  ad- 
dressed to  him,  receipts  for  the  bonds  and  me- 
moranda  in  his  handwriting,  that  he  had  dis- 
posed of  $10,000  of  the  bonds  to  the  Baltimore, 
Philadelphia  &  New  York  R.  R.  Co.,  in  con- 
sideration of  a  "bonus"  to  himself  of  a  $500 
bond  of  that  company.  The  date  of  this  con- 
version was  October  15, 1874.  The  corporation 
to  which  he  gave  them  was  speculative,  and 
proved  entirely  irresponsible.  The  remaining 
$5000  of  bonds  he  had  also  converted.  He 
loaned  these  to  George  S.  Selden,  his  attorney, 
who  proved  to  be  insolvent. 

Mrs.  Woods  presented  her  claim  to  counsel 
for  N.  Adeline  Irwin,  the  executrix,  shortly 
after  the  decedent's  death,  and  he  discovered 
the  misappropriation  of  her  bonds.  Payment  of 
this  claim  was  persistently  demanded  from  the 
executrix  and  suit  threatened,  and  at  her  request 
suit  was  withheld  to  save  expense  to  the  estate, 
the  claim  being  admitted  to  be  just  and  not  sub- 
ject to  defence. 

The  executrix  filed  two  accounts,  the  first  on 
February  5,  1881,  the  second  on  September  2, 
t886.  An  Auditor  (J.  Wright  Apple,  Esq.)  was 
appointed  to  distribute  the  balance  shown  by  the 
first  account,  and  at  the  audit,  appearance  was 
entered  for  Milton  Stewart  and  J.  W.  Irwin,  the 
holders  of  the  Woods  claim.  They  offered  in 
evidence  the  receipts  of  decedent  to  Hannah 
Woods  for  these  railroad  bonds,  and  made  claim 
thereon  for  $7500  and  interest.  The  claim  was 
received  without  objection  on  the  part  of  any  of 
the  other  creditors,  and  copies  of  the  receipts 
were  spread  upon  the  Auditor's  notes.  Counsel 
for  the  present  appellees  appeared  at  that  audit. 
After  repeated  meetings,  it  was  agreed  by  counsel 
for  all  the  creditors  that  the  fund  then  in  hand 
should  be  awarded  to  J.  Morton  Albertson,  one 
of  the  present  appellees,  the  only  lien  creditor 
at  decedent's  death,  and  the  Auditor  so  reported. 
Subsequently  George  N.  Corson  brought  suit  and 
obtained  judgment  against  the  executrix  upon  a 
note  held  by  him.  Corson  and  Albertson  are 
the  appellees  in  this  case. 

When  the  executrix  filed  her  second  account  an 
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Auditor  (Jacob  V.  Got  waits,  Esq.)  was  again  ap- 
pointed. In  the  meantime,  on  October  12,1 886, 
Hannah  Woods,  to  the  use  of  J.  W.  Irwin  and 
Milton  Stewart,  trustee,  brought  suit  in  the  Com- 
mon Pleas  against  N.  Adeline  Irwin,  executrix, 
on  the  claim  evidenced  by  the  receipts  for  the 
railroad  bonds,  and  after  full  investigation  as  to 
the  amount  due  her  counsel,  to  avoid  expense 
and  vain  litigation,  on  November  14, 1886,  joined 
in  an  entry  of  judgment  by  agreemen  t  for  $  1 5 , 5  25 , 
the  bonds  being  then  worth  par  and  interest  due 
from  1874.  On  December  28,  1886,  this  judg- 
ment was  offered  in  evidence  before  the  Auditor, 
and  the  appellees  then  objected  to  it  on  the 
ground  that  it  was  obtained  for  a  debt  barred  by 
the  Statute  of  Limitations,  and  that  said  judgment 
was  not  good  as  against  the  creditors  of  decedent. 
The  Auditor  held  that  the  judgment  of  the  Com- 
mon Pleas  was  conclusive  upon  him,  and  sus- 
pended further  action  until  the  appellees  could 
present  a  petition  to  have  the  judgment  opened. 

On  August  1, 1887,  appellees  presented  a  peti- 
tion to  the  Common  Pleas  alleging  that  they 
were  creditors  of  decedent  and  that  the  confes- 
sion of  judgment  by  the  attorneys  of  the  parties 
to  said  suit  was  done  for  the  purpose  of  prevent- 
ing the  petitioners  from  pleading  the  Statute  of 
Limitations  or  other  defence  against  the  claim, 
and  that  the  claim  "  was  barred  by  the  statute, 
and  therefore  the  institution  of  said  suit,  confes- 
sion of  judgment  therein,  and  the  presentation 
of  the  same  before  the  Auditor,  is  a  fraud  upon 
your  petitioners,"  etc., and  praying  the  Court  to 
open  the  judgment  and  to  award  an  issue  to  de- 
termine, first,  whether  the  amount  claimed  in 
said  suit  was  not  at  the  time  of  issuing  the  sum- 
mons thereon  barred  by  the  Statute  of  Limita- 
tions; secondly,  whether  at  the  time  of  institu- 
tion of  said  suit  the  plaintiffs  therein  had  any 
legal  claim  against  the  estate  of  said  testator. 

A  rule  was  granted  to  show  cause  why  the 
judgment  should  not  be  opened  and  an  issue 
awarded  as  prayed  for. 

An  answer  was  filed  :  (1)  Denying  jurisdiction 
to  act  upon  the  petition;  (2)  averring  that  the 
judgment  was  obtained  after  suit  brought  for  a  just 
and  legal  claim  then  existing  and  not  barred  by 
the  statute ;  (3)  denying  all  allegations  of  fraud; 
(4)  demanding  proof  of  all  other  matters  alleged. 

The  matter  was  argued  without  submitting  any 
evidence  to  sustain  the  petition,  and  on  January  7, 
1888,  the  Court,  Yerkes,  P.  J.,  of  Bucks  County, 
sitting  at  special  Court,  Swartz,  P.  J.,  having 
been  of  counsel  in  the  case,  opened  the  judgment 
saying,  inter  alia,  in  his  opinion,  "  It  is  no  longer 
a  matter  of  dispute,  that  a  judgment  by  confes- 
sion should  be  opened  to  admit  the  plea  of  the 
Statute  of  Limitations,  and  for  that  purpose 
alone,"  allowing  the  petitioners  to  appear  and 
make  defence  to  the  suit,  and  ordered  that  an 


issue  be  framed  upon  the  declaration  filed  in  the 
suit,  with  pleas  of  nan  assumpsit  infra  sex  annas 
and  payment  with  leave,  etc. 

An  issue  was  framed  as  directed  by  the  Court. 
At  the  trial  thereof  appellants  offered  to  prove, 
among  other  matters,  from  papers  found  in  pos- 
session of  decedent  and  containing  indorsements 
in  his  handwriting,  that  one  W.  O.  Leslie  pro- 
posed to  Irwin  that  he  borrow  of  Hannah  Woods 
the  bonds  in  question,  and  to  pay  him  a  con- 
sideration therefor ;  and  a  written  statement  by 
decedent  that  he  had  borrowed  the  bonds  and 
disposed  of  them  to  Leslie ;  and,  further,  that 
Hannah  Woods  had  no  knowledge  that  the  bonds 
had  been  disposed  of  by  decedent  until  after  his 
death,  together  with  the  fact  of  the  presentation 
of  the  claim  before  the  former  Auditor,  the  suit 
brought  and  judgment  therein,  etc. 

The  Court  held  that  as  the  only  question  at 
issue  was  the  Statute  of  Limitations,  the  evidence 
offered  was  inadmissible  to  prove  an  assumption 
within  six  years,  and  rejected  the  offer,  and  di- 
rected the  jury  to  find  for  the  defendants  generally. 

Whereupon  the  plaintiffs  appealed,  assigning 
for  error,  the  action  of  the  Court  in  opening  the 
judgment,  in  rejecting  their  evidence,  and  in 
directing  the  jury  to  find  for  the  defendants. 

The  audit  was  subsequently  renewed,  and  the 
Auditor,  relying  upon  the  fact  that  the  judgment 
had  been  opened  and  issue  found  against  appel- 
lants, decided  against  them  and  decreed  all  the 
fund  for  distribution  to  appellees. 

To  this  report  of  the  Auditor  the  claimants 
under  the  Woods  judgment  excepted,  and  their 
exceptions  were  dismissed  by  the  Court,  Weand, 
J.  Whereupon  the  claimants  appealed,  assigning 
for  error  this  action  of  the  Court. 
Montgomery  Evans,  for  appellants. 
In  the  petition  to  open  the  judgment,  there  is 
no  allegation  of  fraud  or  collusion  on  the  part  of 
the  parties  to  the  suit.  The  petitioners  do  not 
charge  fraud  directly  or  indirectly,  but  only  by 
inference  that  the  judgment  was  confessed  to 
prevent  the  plea  of  the  Statute  of  Limitations. 
To  avoid  a  decree  on  the  ground  of  fraud,  it 
must  be  distinctly  and  positively  averred ;  not 
left  to  be  inferred  from  circumstances. 

Groffv.  Groff,  14  S.  &  R.  181. 
In  re  Turnpike  Co.,  97  Pa.  260. 
Hosteller  v.  Pittsburgh,  107  Id.  419. 

There  was  no  evidence  before  the  Court  to 
sustain  the  petition.  The  allegations  of  the 
petition  from  which  fraud  was  to  be  inferred 
were  denied  by  the  answer.  Absolute  good  faith 
on  the  part  of  the  respondents,  and  an  existing 
legally  valid  claim  were  positively  averred.  An 
allegation  of  fraud  in  obtaining  a  judgment  must 
be  clearly  supported  by  evidence. 
Horton  v.  Weaver,  39  Leg.  Int.  99. 

If  a  debt  be  honest  or  supported  by  a  moral 
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consideration,  though  not  enforceable  at  law,  a 
judgment  therefor  is  valid.  Creditors  can  at- 
tack a  judgment  collaterally  for  collusion  only. 

Keen  v.  Kleckner,  42  Pa.  529. 

Brown's  Appeal,  86  Id.  524. 

Meckley's  Appeal,  102  Id.  536. 

Clark  v.  Douglass,  62  Id.  408. 

Appeal  of  Bank  of  Titusville,  85  Id.  528 ;  96  Id.  460. 

Thompson's  Appeal,  57  Id.  1 75. 

Dougherty's  Estate,  9  W.  &  S.  189. 

SheeU  v.  Hanbest,  81  Pa.  100. 

Lennig's  Appeal,  93  Id.  301. 

I  Troubat  &  Haly's  Prac,  {  803  el  seq. 

DrexePs  Appeal,  6  Pa.  272. 

Gallup  v.  Reynolds,  8  Watts,  424, 
An  administrator  or  executor  is  not  bound  to 
plead  the  Statute  of  Limitations  against  a  debt 
which  he  believes  to  be  justly  due. 

Ritter's  Appeal,  23  Pa.  95. 

Fritz  v.  Thomas,  1  Wharton,  66. 

Kennedy's  Appeal,  4  Pa.  149. 

Smith  v.  Porter,  1  Kinney,  209. 
It  was  error  for  the  Court  to  refuse  to  admit 
the  evidence  offered,  as  it  was  a  question  for  the 
jury  upon  this  evidence  when  the  Statute  of  Limi- 
tations began  to  run,  and  if  it  had  been  tolled. 

Moses  v .  Taylor,  1 1  Central  Rep.  724. 

Mnrr  v.  Kubel,  3  Id.  274. 

Hughes  v.  Bank,  no  Pa.  428. 

Bricker  v.  Lightncr,  40  Id.  199. 

Morgan  v.  Tener,  83  Id.  305. 

Wickersham  v.  Lee,  Id.  410. 

Irwin's  Estate,  25  Wkfkly  Notes,  442. 

Reber's  Appeal,  23  Id.  427. 

Ibex's  Appeal,  97  Pa.  289. 

Hemphill  v.  McClimans,  24  Id.  367. 
George  IV.  Rogers  and  Charles  Hunsicker, 
for  appellees,  cited — 

Earley's  Appeal,  90  Pa.  321. 

Wernet's  Appeal,  91  Id.  319. 

Herman  v.  Rinker,  106  Id.  121. 

Sossong  v.  Rosar,  18  Weekly  Notes,  4. 

Ellinger's  Appeal,  1 14  Pa.  505. 

Kitten's  Estate,  17  Id.  416. 

Lewis  v.  Rogers,  16  Id.  18. 

McKibbin  v.  Martin,  64  Id.  352. 

I  Story  Equity  Jur.,  chap.  7. 

Yorks's  Appeal,  17  Weekly  Notes,  17  and  33. 

WOODS  V.  IRWIN. 

April  6,1891.  Mitchell,  J.  The  action  of 
the  Court  below  in  opening  the  judgment  was 
irregular,  insomuch  as  it  appears  to  have  been 
done  without  evidence.  There  was  a  petition 
setting  out  certain  facts,  on  which  petitioners 
asked  to  have  the  judgment  opened,  to  which 
the  plaintiff  filed  an  answer,  denying  some  of 
the  facts  alleged,  and  demanding  proof  of  the 
others.  No  depositions  appear  to  have  been 
taken,  nor  any  other  evidence  presented,  so  far 
as  the  record  discloses,  and  the  arguments  seem 
to  concede  that  the  Court  acted  on  the  petition 
and  answer  alone.  It  maybe  that  this  was  done 
by  general  consent,  but  if  so,  the  fact  does  not 
appear  on  the  record.  We  notice  the  matter  so 
as  to  avoid  any  implication  of  approval  of  such 


a  course,  unless  by  consent.  The  discretion  of 
courts  to  open  judgments  is  very  extensive  but  it 
must  rest  on  a  foundation  of  competent  evidence. 

But  a  much  deeper  objection  is  that  the  Court 
was  without  jurisdiction  in  the  proceeding. 
There  was  no  one  before  it  asking  for  its  action 
who  had  any  standing.  Neither  plaintiff  nor 
defendant  desired  the  judgment  opened,  and 
the  Court  had  no  right  to  do  it  on  motion  of  a 
stranger,  not  alleging  fraud  or  collusion.  True, 
the  petitioners  were  creditors  of  the  decedent's 
estate,  and  the  judgment  tended  to  diminish  the 
fund  for  their  payment.  But  this  of  itself  gave 
them  no  right  to  interfere.  It  has  long  been 
settled  that  a  judgment  can  only  be  attacked  by 
creditors  or  other  strangers  for  fraud  or  collusion, 
and  as  already  said  neither  is  alleged  in  the 
present  case.  The  fact  of  there  being  a  fund  in 
the  Orphans'  Court  which  will  be  affected  by  the 
present  judgment  does  not  alter  the  general  rule. 
Mere  diminution  of  the  fund  gives  no  standing 
in  that  Court  more  than  in  any  other.  See 
Fidelity  Company's  Appeal,  Law's  Estate, 
opinion  filed  at  present  terra.    [Next  case.] 

The  learned  counsel  for  the  appellees,  seeing 
the  pinch  of  the  case  upon  this  point,  have 
argued  that  it  was  a  fraud  in  law  for  the  execu- 
trix to  confess  the  judgment.  But  this  conten- 
tion is  not  tenable.  A  debt  barred  by  the 
Statute  of  Limitations  is  still  a  debt  though  the 
remedy  upon  it  be  suspended  or  gone.  Its  force 
as  an  existing  obligation,  even  though  only 
moral,  is  such  that  a  promise  to  pay  is  binding 
without  other  consideration.  And  the  debtor 
may  make  such  promise  without  regard  to  its 
effect  upon  other  parties  even  though  creditors. 
In  Clark  v.  Douglass  (62  Pa.  408),  this  Court 
through  Sharswood,  J.,  said  that  it  was  now 
fortunately  well  settled  that  creditors  have  no 
right  to  impeach  a  judgment  on  any  other  ground 
than  collusion,  and  in  Meckley's  Appeal  (102  Pa. 
542),  it  was  held  that  a  judgment  honestly  con- 
fessed to  a  wife  by  an  insolvent  was  good  against 
creditors.  If  not  for  more  than  was  due,  it  was 
not  fraudulent  either  in  fact  or  in  law  though 
there  had  been  no  agreement  for  interest  on  the 
money  advanced  by  the  wife,  and  such  interest 
had  been  included  in  the  judgment.  In  Keen  v. 
Kleckner  (42  Pa.  529),  it  was  expressly  held 
that  a  debtor,  even  though  insolvent,  was  not 
bound  to  interpose  the  defence  of  the  Statute  of 
Limitations  (or  the  Statute  of  Frauds)  and  might 
confess  judgment  for  a  claim  so  barred,  if  the 
claim  were  honest,  even  though  other  creditors 
were  defeated  thereby.  See,  also,  Brown's  Ap- 
peal (86  Pa.  524),  and  the  analogous  case  of  the 
defence  of  usury  in  Titusville  Bank's  Appeal 
(96  Id.  460). 

These  cases  establish  beyond  controversion 
that  if  Ninian  Irwin,  the  debtor,  had  been  alive 
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in  1886  he  could  have  confessed  this  judgment, 
and  no  creditor  could  have  impeached  it  as  a 
fraud  in  law.  It  is  equally  well  settled  that  his 
executrix  stands  so  far  in  his  shoes  that,  if  satis- 
fied the  claim  is  honest,  she  is  not  bound  to  plead 
the  Statute  of  Limitations.  As  there  was  no 
other  defence,  it  follows  that  her  confession  of 
judgment  was  a  prudent  and  proper  course.  She 
wasdoing  no  more  than  the  testator  might  lawfully 
have  done  had  he  been  alive.  The  debt  was  a 
moral  obligation  which  either  the  debtor,  or  his 
executrix  acting  in  his  place  after  his  death, 
could  convert  into  a  legal  one,  and  creditors 
have  no  more  standing  to  complain  in  the  one 
case  than  in  the  other. 

It  is  true  that  in  Lewis  v.  Rogers  (16  Pa.  21), 
Gibson,  C.  J.,  says,  "  Nor  will  I  say  that  if  he 
(the  debtor)  were  to  refuse  to  move  for  the 
benefit  of  his  creditors,  they  would  not  be  per- 
mitted to  move  in  his  name,"  but  he  was  speak- 
ing of  fraud,  as  the  next  sentence  shows.  "  An 
insolvent  man  is  not  suffered  to  give  away  his 
property  by  means  of  a  judgment  which,  though 
proper  at  first,  has  become  a  security  for  less  than 
the  amount  of  /'/,"and  his  remark  referred  more 
to  the  form  of  the  creditor's  proceeding  than  to 
his  right,  /'.  e.,  an  attack  on  the  judgment  directly 
In  the  debtor's  name,  and  not  collaterally  in  his 
own.  So  also,  Justice  Sharswood's  remarks  in 
Clark  v.  Douglass  (62  Pa.  408,  415-6),  that  the 
creditors  of  an  insolvent  could,  even  against  a 
judgment,  set  up  anything  that  the  debtor  could, 
had  reference  to  fraud,  as  is  apparent  from  the 
context,  and  from  the  facts  of  the  case  he  had  in 
hand.  Even  as  dicta  these  remarks  were  not  in- 
tended to  trench  in  any  way  on  the  settled  rule, 
expressly  reiterated  in  both  those  cases,  that 
creditors  can  only  interfere  for  fraud  or  collu- 
sion against  them. 

This  result  is  not  at  all  affected  by  the  fact 
that  the  creditors  in  the  Orphans'  Court  will 
have  the  fund  diminished  by  the  judgment. 
There  is  nothing  in  the  doctrine  of  Yorks's  Ap- 
peal (110  Pa.  69),  which  is  relevant.  The  right 
of  the  executrix  to  plead  the  Statute  of  Limita- 
tions in  the  Orphans'  Court  was  established  in 
that  case.  She  has  that  right  there  and  here. 
Creditors  have  no  such  right  here,  and  she  is  not 
bound  to  assert  hers  for  their  benefit.  As  already 
shown,  the  debtor  himself  might  confess  judg- 
ment, no  matter  how  much  it  diminishes  the 
creditor's  chance  of  payment,  and  his  represen- 
tative stands  in  this  respect  in  his  place. 

As  these  views  upon  the  status  of  the  peti- 
tioners are  decisive  of  the  case,  it  is  perhaps  not 
necessary  to  consider  the  ruling  of  the  Court 
below  on  the  question  of  opening  the  judgment 
to  let  in  the  defence  of  the  Statute  of  Limita- 
tions, but  it  may  be  well  to  do  so  briefly,  to 
avoid  misconstruction.   The  learned  Judge,  in 


saying  that  it  is  no  longer  matter  of  dispute  that 
a  judgment  should  be  opened  for  that  purpose 
alone,  went  a  step  beyond  any  of  the  cases.  The 
most  advanced  case  that  we  have  been  ■  referred 
to,  does  not  decide  that  the  Court  should,  but 
only  that  it  may  do  so.  The  plea  of  the  statute, 
though  no  longer  an  object  of  animadversion,  is 
not  yet  the  object  of  favor.  As  a  matter  of 
public  policy,  recognizing  that  in  the  ordinary 
course  of  business  life  just  debts  are  pursued  with 
diligence  and  that  witnesses  die  and  papers  are 
lost,  the  statute  is  one  of  repose  and  protection. 
But  speaking  for  myself,  I  cannot  regard  the 
statute,  unaided  by  any  equitable  conditions  or 
circumstances,  as  other  than  a  dishonest  defence, 
for  which  alone  a  judgment  should  never  be 
opened.  But  however  that  may  be,  as  a  matter 
of  discretion  with  the  Court  in  each  case  as  it 
arises,  no  case  certainly  has  been  brought  to  our 
attention  in  which  a  judgment  has  been  opened 
for  this  purpose  only  for  a  defendant  who  has 
had  his  day  in  Court.  The  cases  specially  re- 
lied on  by  the  Court  below  and  by  appellees, 
Herman  v.  Ranker  (106  Pa.  121);  Sossong  v. 
Rosar  (112  Id.  197),  and  Ellinger's  Appeal  (114 
Id.  505),  were  judgments  entered  on  warrants 
of  attorney,  fourteen,  ten,  and  eleven  years  old 
respectively,  and  in  all  of  them  there  were  other 
circumstances  besides  the  mere  lapse  of  time  set 
out  as  grounds  of  the  application.  But  the  ac- 
tion of  the  Court  was  based,  as  is  very  clearly 
set  out  by  our  brother  Green  in  Sossong  v. 
Rosar,  on  the  fact  that  the  defendant  had  had 
no  hearing.  If,  on  a  suit  in  the  usual  course, 
the  defendant  comes  in  and  confesses  judgment, 
he  could  hardly  be  heard  afterwards  to  say  the 
debt  was  barred  by  the  statute.  He  has  made 
an  acknowledgment  of  record  that  the  debt  is 
due  and  that  he  will  pay  it.  As  already  shown, 
what  the  debtor  might  have  done  his  executrix 
may  do  in  his  place,  and  even  if  she  had  there- 
after asked  for  the  opening  of  the  judgment,  it 
could  not  have  been  granted  without  some  equit- 
able grounds  to  aid  it.  ■ 

It  is  unnecessary  to  consider  the  offers  of  evi- 
dence at  the  trial. 

Judgment  reversed,  order  opening  original 
judgment  rescinded,  and  that  judgment  rein- 
stated. 

IRWIN'S  ESTATE. 

April  6,  1 891.  Mitchell,  J.  The  reversal 
of  the  judgment  in  Woods  v.  Irwin,  July  Terra, 
1890,  No.  100,  filed  herewith,  requires  the  re- 
versal of  this  also.  Appellants'  judgment  in  the 
Common  Pleas  being  reinstated,  must  take  its 
share  of  the  fund  in  the  Orphans'  Court. 

Decree  reversed,  and  procedendo  awarded. 

[See  next  case.] 

S.  H.  T.. 
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Jan.  '91,  26. 


Law's  Estate. 


January  29,  1891. 


Decedents*  estates — Deceased  executor's  account 
as  filed  by  his  executor — Who  may  contest 
—  Creditors  of  deceased  executor  no  standing 
to  contest — Competence  of  witnesses — Act  of 
May  2j,  1887 — Husband  and  wife — Interested 
parties — Declarations  admissible  in  preparing 
account  of  deceased  executor. 

Only  legatees,  distributees,  and  creditors  of  a  decedent 
have  any  standing  to  contest  the  account  of  the  executor 
or  administrator. 

Creditors  of  a  deceased  executor,  alleged  to  be  insol- 
vent, have  no  standing  to  contest  his  account  of  his  tes- 
tator's estate,  as  filed  by  his  executor  since  his  death,  the 
allegation  being  that  the  deceased  executor  never  received 
the  sums  stated  In  the  debit  side  of  the  account. 

The  mere  fact  that  a  person  is  collaterally  affected  by 
the  decree  does  not  entitle  him  to  become  a  party  to  a 
judicial  proceeding  or  to  a  hearing.  He  can  afterward 
attack  the  decree  for  fraud  or  collusion. 

Appeal  of  the  Fidelity  Insurance,  Trust,  and 
Safe  Deposit  Company,  trustee  of  Annie  Connor, 
from  the  decree  of  the  Orphans'  Court  of  Phila- 
delphia County,  dismissing  appellant's  excep- 
tions to  the  adjudication  upon  the  first  and  final 
account  of  Philip  H.  Law,  executor  of  Sallie  H. 
Law,  deceased,  as  stated  by  his  executor,  David 
E.  Dallam. 

Sallie  H.  Law  died  October  1,  1886,  leaving 
her  residuary  estate  to  her  three  children,  Philip 
H.  Law,  Mrs.  Murdock,  and  Mrs.  David  E. 
Dallam,  and  appointing  her  son,  Philip  H.  Law, 
her  executor.  The  latter  died  in  May,  1888, 
insolvent,  having  filed  no  inventory  or  account 
of  his  mother's  estate,  and  leaving  a  will  in 
which  David  E.  Dallam  was  named  as  executor. 
Philip  H.  Law  left  his  accounts  in  a  state  of 
great  confusion  and  uncertainty,  and  his  execu- 
tor, Mr.  Dallam,  made  up  his  account  as  executor 
of  Mrs.  Law's  estate,  charging  Philip  H.  Law 
with  the  amount  of  the  estate,  $63,122.38,  ac- 
cording to  the  best  information  obtainable,  and 
crediting  him  with  all  payments  which  he  had 
made  as  far  as  could  be  discovered,  leaving  a 
balance  of  $12,490.63,  to  be  equally  divided 
between  Mrs.  Dallam  and  Mrs.  Murdock. 

At  the  audit  of  this  account,  before  Penrose, 
J.,  Philip  H.  Law's  creditors,  among  whom  was 
the  appellant,  claimed  that  inasmuch  as  any  bal- 
ance found  by  the  adjudication  to  be  in  Philip 
H.  Law's  hands  would  give  to  the  two  distribu- 
tees a  claim  against  his  estate,  they  as  creditors  of 
the  insolvent  were  also  indirectly  interested  in 
the  adjudication,  though  having  no  direct  claim 
in  any  capacity  in  Sallie  H.  Law's  estate.  Philip 
H.  Law's  creditors  insisted  upon  proof  being 
produced  that  Mr.  Law  actually  received  the 
$63,122.38  with  which  he  was  charged,  on  the 


ground  that  their  dividend  from  his  insolvent 
estate  would  be  diminished  if  any  balance  except 
$44,924.49  of  ear-marked  securities  should  be 
charged  against  Mr.  Law  as  belonging  to  Sallie 
H.  Law's  estate. 

The  Auditing  Judge  was  of  the  opinion  that 
an  executor  need  not  prove  the  debit  side  of  an 
account  stated  by  him,  even  if  personally  in- 
terested and  the  right  of  creditors  thereby  af- 
fected, but  nevertheless  called  upon  Mr.  Dallam 
to  explain  the  method  by  which  he  had  made 
up  the  debit  side  of  his  account. 

Mr.  Dallam,  whose  competency  was  objected 
to  by  counsel  for  the  creditors  of  Mr.  Law,  then 
stated,  in  explanation  of  the  account,  that  though 
he  had  not  got  the  amount  of  the  debit  side  of 
the  account  from  any  inventory  filed  by  Philip 
H.  Law  or  any  books  or  memoranda,  he  had 
heard  Sallie  H.  Law  assert  in  the  presence  of 
Philip  H.  Law,  who  did  not  dissent,  that  in  the 
inventory  of  John  Kelty  Law's  estate,  filed  by 
her  and  Philip  H.  Law  twenty-two  years  prior, 
the  estate  was  estimated  at  $62,171.34;  that 
Sallie  H.  Law  in  her  will  stated  the  whole  of  it 
had  been  transferred  to  her ;  and  that  she  often 
asserted  in  Philip  H.  Law's  presence,  who  did 
not  dissent,  that  her  estate  was  in  the  possession 
of  Philip  H.  Law  as  her  agent. 

Mr.  Dallam  stated  further  that  Mr.  Law  prior 
to  his  death  admitted  to  him  that  the  estate  of 
Sallie  H.  Law  was  worth  between  $54,000  and 
$55,000,  and  that  the  share  of  each  of  the  three 
residuary  legatees  would  be  about  $18  000,  and 
offered  in  evidence  the  affidavit  made  by  Philip 
H.  Law  before  the  register  of  wills  when  he  ap- 
plied for  letters  testamentary  upon  the  estate  of 
Sallie  H.  Law,  which  placed  the  value  of  the 
estate  between  "  $40,000  and  $50,000."  This 
was  the  extent  of  the  evidence  offered  to  support 
the  account. 

The  creditors  of  Mr.  Law  objected  to  the  ad- 
missibility of  declarations  made  by  Sallie  H. 
Law  as  to  the  value  of  her  estate  in  the  presence 
of  one  who  subsequently  became  her  executor, 
and  further  objected  to  the  admissibility  and 
materiality  of  the  affidavit  made  before  the  regis- 
ter of  wills. 

All  these  objections  were  overruled,  and 
Mr.  Dallam  was  then  allowed  to  correct  his 
account  by  substituting  for  the  existing  debits  a 
debit  of  $54,000,  the  amount  Philip  H.  Law 
was  alleged  to  have  admitted  to  have  received, 
and  leaving  a  balance  of  $4932. 55  alleged  to  be 
still  due  to  Mrs.  Dallam  and  Mrs.  Murdock,  for 
which  no  securities  can  be  found.  This  account, 
as  corrected,  was  confirmed.  Whereupon  the 
creditors  of  Philip  H.  Law  filed  the  following 
exceptions: — 

The  Auditing  Judge  erred — 

(1)  In  holding  that  the  testimony  of  David 
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E.  Dallam  was  admissible  to  prove  the  debit 
side  of  the  account. 

(2)  In  holding  that  David  E.  Dallam  was  a 
competent  witness  to  sustain  the  charges  against 
the  estate  of  Philip  H.  Law,  notwithstanding  that 
the  wife  of  Mr.  Dallam  was  directly  interested 
in  the  establishment  of  such  a  charge. 

(3)  In  admitting  in  evidence  the  declarations 
of  Sallie  H.  Law,  made  before  her  death. 

(4)  In  admitting  in  evidence  the  affidavit 
made  by  Mr.  Law  in  his  application  for  letters 
testamentary  in  which  he  states  that  the  estate 
of  Sallie  H.  Law  amounts  to  between  forty  and 
fifty  thousand  dollars. 

(5)  In  admitting  in  evidence  the  statements 
of  Mr.  Law  to  Mr.  Dallam  with  reference  to 
the  value  of  Sallie  H.  Law's  estate. 

(6)  In  finding  that  the  evidence  was  sufficient 
to  prove  the  debt  of  $54,000  in  the  account. 

(7)  In  finding  a  balance  due  to  the  estate  of 
Sallie  H.  Law  by  Philip  H.  Law,  her  executor, 

of  $4.932-55- 

(8)  In  finding  that  the  deficiency  of  £4,932.55 

is  provable  as  a  debt  against  the  estate  of  Philip 
H.  Law. 

These  exceptions  were  dismissed,  and  the  ad- 
judication confirmed  by  the  Court  in  banc,  Pen- 
rose, J.,  filing  the  following  opinion  : — 

"  It  is  by  no  means  clear  that  the  exceptants 
have  any  status  in  this  proceeding.  They  are 
not  interested  in  the  estate  of  decedent,  either 
as  legatees,  distributees,  or  creditors.  Nor  are 
they  even  assignees  of  legatees  or  distributees. 
And  it  is  well  settled  in  a  proceeding  for  distri- 
bution in  the  Orphans'  Court  no  one  can  claim 
but  through  the  decedent  as  creditor,  legatee,  or 
next  of  kin.  (McBride's  Appeal,  72  Pa.  480; 
Braman's  Appeal,  89  Id.  78;  Appeal  of  Win- 
ton,  m  Id.  387.) 

'•The  present  proceeding  is  to  settle  the  ac- 
count of  a  deceased  executor,  filed  by  his  ex- 
ecutor, and  is  simply  to  ascertain  the  amount 
due  the  estate  by  the  deceased  executor  at  the 
time  of  his  death.  Claims  by  creditors  of  the 
decedent  cannot  be  adjudicated  and  awarded, 
the  reason  being  any  balance  found  due  by  the 
deceased  executor,  unless  ear-marked,  is  but  a 
debt  due  from  his  individual  estate,  and  must 
be  awarded  to  an  administrator  d.  b.  n.  of  the 
original  decedent,  upon  the  filing  and  settlement 
of  whose  account  the  claims  of  creditors  will  be 
heard  and  disposed  of. 

"  The  exceptants  are  creditors  of  the  deceased 
executor ;  and  while  it  may  be  conceded  that 
creditors  of  the  decedent,  and  legatees  or  next 
of  kin,  may  be  allowed  to  intervene  on  the 
grounds  of  interest,  and  that  it  is  necessary  and 
proper  for  their  protection,  it  is  difficult  to  com- 
prehend upon  what  principle  separate  creditors 
of  the  executor  can  likewise  be  permitted  to  in- 
tervene. 


"  The  former  have  a  right  to  inquire  into  the 
management  and  disposition  of  the  estate  by  the 
deceased  executor,  and  to  have  the  amount  due 
by  him  and  payable  to  the  administrator  d.  b.  n. 
properly  and  accurately  ascertained.  But  credit- 
ors of  the  deceased  executor  have  no  correspond- 
ing right.  They  are  not  interested  in  the  amount 
to  be  awarded  to  the  administrator  d.  b.  n.  That 
is  for  the  payment  of  debts,  legacies,  or  distribu- 
tive shares  of  the  estate  of  the  original  decedent, 
with  which  they  have  no  concern. 

"  But  it  is  contended  that,  as  the  estate  of  the 
deceased  executor  is  insolvent,  the  administrator 
d.  b.  n.  occupies  the  position  of  an  unpreferred 
creditor,  and  other  creditors  of  the  executor 
have  also  the  right,  for  the  protection  of  their 
own  interests,  to  demand  that  the  deceased  ex- 
ecutor  should  not  be  found  indebted  to  his  de- 
cedent's estate  in  a  larger  amount  than  shown  to 
have  been  actually  received  by  him,  after  the 
deduction  of  proper  allowances. 

"  We,  however,  cannot  accede  to  the  correct- 
ness of  this  view.  It  presupposes  the  insolvency 
of  the  deceased  executor,  and  this  cannot  be  de- 
termined until  the  settlement  of  his  estate  nor 
prior  to  the  filing  and  settlement  by  his  executor 
of  the  account  which  in  his  lifetime  he  should 
have  filed.  Nan  constat,  the  deceased  executor 
will  be  found  solvent.  If  so,  all  his  creditors, 
including  the  administrator  d.  b.  n.,  will  be  paid 
in  full :  and  the  delay  and  embarrassment  caused 
by  the  objections  and  inquiries  interjected  into 
a  statement  and  settlement  of  the  account  of  the 
deceased  executor  by  parties  having  no  interest 
in  the  inquiry  will  be  shown  to  be  futile  and 
needless. 

"  The  practice  thus  sought  to  be  introduced  is 
without  precedent,  can  only  be  productive  of 
mischief  and  delay,  and  should  not  be  recog- 
nized. For  these  reasons  the  claim  of  the  ex- 
ceptants might  well  have  been  disregarded. 

"It  seems,  however,  that  the  objection  to 
their  right  to  be  heard,  while  made,  was  not  in- 
sisted upon ;  and  the  result  of  the  examination 
into  the  correctness  of  the  account  is  the  ques- 
tion now  presented,  namely,  whether  the  ex- 
ecutor of  the  deceased  executor,  his  wife  being 
the  administratrix  d.  b.  n.  of  the  original  tes- 
tator and  interested  in  her  estate,  is  competent 
to  state  the  account  of  his  deceased  executor 
from  declarations  made  to  him  by  his  testator  in 
his  lifetime,  and  declarations  made  by  the  ori- 
ginal testatrix  to  her  son,  the  deceased  executor, 
in  the  presence  of  the  so-called  accountant.  It 
was  earnestly  argued  that  he  is  incompetent,  be- 
cause an  incompetent  witness,  and  therefore 
cannot  bind  the  estate  of  his  testator,  by  reason 
of  the  interest  of  his  wife  in  the  estate  of  the 
original  testator,  of  which  she  is  administratrix, 
as  before  stated,  and  to  whom  any  indebtedness 
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of  the  deceased  executor  to  that  estate  must  be 
awarded. 

"While  it  cannot  be  doubted  that  the  so- 
called  accountant,  the  present  executor,  would 
not  be  a  competent  witness  in  support  of  a  claim 
by  his  wife  as  a  creditor  against  the  estate  either 
of  the  original  testatrix  or  of  the  deceased  ex- 
ecutor (Bitner  v.  Boone,  128  Pa.  567;  Daisz's 
Appeal,  Id.  572),  yet  that  is  not  the  question 
now  before  us;  and  the  position  of  the  ac- 
countant is  wholly  misconceived.  [He  is  not 
to  be  considered  as  a  witness,  and  his  competency 
as  such  is  not  involved."  J  (Part  of  tenth  assign- 
ment of  error.) 

"  On  the  other  hand,  as  the  executor  of  his 
testator,  he  is  performing  a  duty  in  stating  the 
account  which  not  alone  the  law  casts  upon  him, 
but  which  can  be  required  of  him  by  the  parties 
interested,  and  no  other  person  can  perform 
unless  he  avers  his  utter  lack  of  information  and 
ability  for  its  performance.  (Whitehead's  Es- 
tate, 3  Weekly  Notes,  475  ;  Stewart's  Estate, 
Id.  476;  S.  C,  6  Id.  434;  Bowman  v.  Execu- 
tors of  Herr,  1  P.  &  W.  282 ;  Act  of  March  29, 
1832.  P.  D.  1283,  pi.  37.) 

14  It  is  therefore  incumbent  upon  him  to  state 
the  account  of  his  testator  from  all  the  material 
in  his  possession,  and  the  facts  within  his  own 
knowledge ;  and  it  would  be  strange  if  he  were 
not  permitted  to  charge  his  testator  with  the 
amount  of  the  assets  received  by  him  from  state- 
ments and  declarations  made  by  him.  These, 
of  course,  would  not  be  evidence  to  discharge 
the  deceased  executor,  nor  preclude  the  parties 
interested  from  surcharging  him  with  other 
assets  received  ;  but  they  are  sufficient  to  charge 
him  as  debtor  to  the  estate. 

"  In  this  case  the  declarations  and  admissions 
of  the  deceased  executor,  and  the  declarations 
of  his  mother,  made  to  him  in  the  presence  of 
the  so-called  accountant,  furnish  the  best  evi- 
dence upon  which  to  frame  his  account ;  and,  if 
rejected,  the  parties  interested  in  the  estate  of 
the  original  testatrix  are  remediless. 

"  But  we  think  they  properly  formed  the 
basis  of  the  account,  and  irrespective  of  the 
fact  that  the  wife  of  the  accountant  so-called  is 
interested  in  the  sum  eventually  found  due  to  an 
estate  in  which  she  is  also  interested.  It  is  not 
to  be  overlooked  that  the  account  is  not  that  of 
the  executor  personally,  but  of  his  deceased  ex- 
ecutor, and  all  the  former  is  required  in  the  first 
instance  to  do  is  to  prove  the  correctness  of  the 
payments  made  by  his  deceased  executor  by 
means  of  vouchers  or  oral  testimony.  [The 
amount  with  which  the  deceased  executor  is 
charged  is  presumed  to  be  correct.  The  onus 
of  disproving  its  correctness  or  adding  a  sur- 
charge being  upon  those  who  allege  errors  or 
claim  to  surcharge.    This  is  everyday  practice. 
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And  it  is  utterly  unknown  that  an  accountant  is 
required  to  prove  the  correctness  of  the  debit 
side  of  his  account  until  it  has  first  been  at- 
tacked. Thus  it  is  with  the  present  account.  It 
is  to  be  treated  as  if  filed  by  the  deceased  ex- 
ecutor in  his  lifetime,  whereby  he  admits  his 
liability  for  the  amount  stated  therein."]  (Ninth 
assignment  of  error.) 

"  But  we  are  willing  to  concede  the  case 
would  be  different  had  the  present  executor 
alleged  his  inability  to  prepare  the  account,  and 
the  Court,  under  the  provisions  of  the  Act  of 
Assembly,  appointed  an  Auditor  to  settle  the 
account.  If  that  practice  had  been  adopted, 
and  if  the  executor  had  been  called  as  a  witness 
on  behalf  of  his  wife,  he  would  be  incompetent 
to  testify  as  to  declarations  of  his  testator,  or 
acts  tending  to  show  his  liability  in  order  to  en- 
able the  Auditor  to  state  the  account. 

"  But  in  a  distribution  of  the  Orphans'  Court 
each  creditor  or  claimant  is  independent  of  every 
other,  and  therefore,  while  himself  incompetent 
to  prove  his  own  claim,  yet  he  may  call  an  ad- 
verse interested  party  who  is  competent,  because 
he  is  a  witness  against  his  interest ;  or  may  call 
as  a  witness  in  his  behalf  another  claimant,  who, 
although  interested,  has  no  interest  in  the  claim 
in  whose  support  he  may  be  called  to  testify. 
And  upon  the  same  principle  both  the  executor 
and  his  wife  would  be  competent  witnesses  on 
behalf  of  the  creditor  or  other  claimant  against 
the  estate  of  this  testatrix  before  the  Auditor,  if 
disinterested  in  that  particular  claim,  and  could 
testify  as  to  the  admissions  and  declarations  of 
the  deceased  executor,  even  though  the  effect 
would  be  to  create  a  fund  in  which  they  may 
ultimately  be  interested.  And  for  the  reason 
that  in  sustaining  a  claim  against  the  original 
testatrix,  in  which  they  had  no  interest,  they 
would  be  testifying  to  their  prejudice — that  is, 
thereby  reducing  the  fund  in  which  they  were 
interested. 

"  This  may  also  be  said  to  be  in  accord  with 
settled  and  familiar  practice,  and,  moreover,  with 
the  express  provisions  of  the  Act  of  May  23, 
1887  (Purd.  2199,  pi.  15). 

"  We  therefore  conclude  that  [the  executor  is 
not  to  be  considered  as  a  witness  competent  or 
incompetent  on  the  ground  of  interest,  but  in 
stating  the  account  as  performing  an  official  act 
and  duty  imposed  upon  him  by  law."]  (Part  of 
tenth  assignment  of  error.) 

"  Little  more  need  be  added.  As  was  said 
with  reference  to  the  Act  of  1869  and  supple- 
mental statutes,  we  think  the  Act  of  1887  was 
intended  « to  be  liberally  construed  in  favor  of 
competency,  but  not  so  as  to  embrace  actions  or 
persons  expressly  excepted.'  (Trunkey,  J.,  in 
Hess  v.  Gourley,  89  Pa.  195.) 

"  And  furthermore,  the  executor  has  no  direct 
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interest  in  the  controversy,  and  it  is  immaterial 
to  him  whether  the  sum  found  due  by  his  testator 
be  great  or  small.  Should  the  estate  of  his  de- 
ceased executor  prove  solvent,  no  one  will  have 
reason  to  complain,  as  before  suggested ;  but  if, 
as  appears  to  be  the  case,  it  result  in  insolvency, 
the  possibility  of  an  interest  in  the  executor  is 
too  remote  to  disqualify  him.  (Scull  v.  Mason, 
43  Pa.  99;  Hatch  p.  Bartle,  45  Id.  166.) 

["  The  declarations  of  testatrix  to  the  deceased 
executor,  his  affidavit  before  the  register  as  to  the 
probable  value  of  the  estate,  together  with  his 
admissions  to  the  present  executor,  were  properly 
admitted  in  evidence."]  (Thirteenth  assignment 
of  error.) 

"  The  exceptions  are  dismissed,  and  adjudica- 
tion confirmed." 

Whereupon  the  Fidelity  Insurance,  Trust  and 
Safe  Deposit  Company,  trustee  of  Annie  Connor, 
took  this  appeal,  assigning  as  error  (1-8)  the 
dismissal  of  the  above  exceptions,  (9, 10  and  13) 
the  portions  of  the  above  opinion  inclosed  in 
brackets,  and — 

(11)  The  Court  below  erred  in  holding  that : 
'*  The  insolvency  of  the  deceased  executor  can- 
not be  determined  until  the  settlement  of  his  es- 
tate, nor  prior  to  the  filing  and  settlement  by  his 
executor  of  the  account  which  in  his  lifetime  he 
should  have  filed.  Non  constat  the  deceased  ex- 
ecutor will  be  found  solvent,"  notwithstanding 
that  the  Auditing  Judge  has  found  as  a  fact  that 
Philip  H.  Law  died  insolvent,  and  notwith- 
standing also  that  Philip  H.  Law's  insolvency 
had  already  been  judicially  determined  upon  the 
adjudication  of  the  account  of  D.  E.  Dallam,  ex- 
ecutor of  Philip  H.  Law. 

(12)  The  Court  below  erred  in  holding  that : 
"  The  executor  has  no  direct  interest  in  the  con- 
troversy, and  it  is  immaterial  to  him  whether  the 
sum  found  due  by  his  testator  is  great  or  small," 
notwithstanding  that  the  wife  of  the  executor  is 
entitled,  as  administratrix  d.  b.  n.,  to  the  whole 
of  the  sum  so  found  due,  and  as  residuary  legatee 
is  entitled  to  one-half  of  it  absolutely. 

(14)  The  entry  of  the  decree. 

Henry  La  Bar  re  Jayne  {Arthur  Biddle  and 
George  IV.  Biddle  with  him),  for  the  appellant. 

The  debit  side  of  a  decedent's  account,  as 
stated  by  his  executor,  is  an  admission  against 
his  decedent's  interest,  and  therefore  governed 
by  the  same  principles  of  law  as  other  admissions 
made  by  an  executor.  An  admission  by  an  ex- 
ecutor of  a  debt  in  which  he  is  not  personally 
interested,  and  which  upon  reasonable  grounds 
and  without  objections  he  believes  to  be  due,  is 
prima  facie  evidence  of  the  validity  of  the  claim. 
But  the  admission  by  an  executor  of  a  debt  in 
which  he  is  personally  interested,  or  which  he 
cannot  upon  reasonable  grounds  believe  to  be 
true,  is  not  prima  facie  evidence  of  the  validity 


of  the  claim.  It  must  be  established  by  inde- 
pendent evidence. 

Hitter's  Appeal,  23  Pa.  95. 

Lehn  v.  Lehn,  9  S.  &  R.  58. 

Woerner's  Am.  Adm.,  {  398. 
Even  where  the  admission  of  an  executor  is 
sufficient  to  charge  the  estate  of  the  decedent 
with  a  simple  liability,  it  is  not  sufficient  to 
charge  it  with  a  devastavit. 

Woerner's  Am.  Adm.,  §  534- 

Orr's  Appeal,  7  Weekly  Notes,  126. 

Pots  v.  Smith,  3  Rawle.  361. 

Milligan's  Appeal,  97  Pa.  527. 

Dougherty's  Estate,  38  Leg.  Int.  214. 
The  ordinary  power  of  an  executor  to  make  an 
admission  binding  upon  his  decedent's  estate 
ceases  when  that  estate  is  insolvent. 

Kitt era's  Estate,  17  Pa.  423. 

James's  Appeal,  89  Id.  56. 

Michael's  Estate,  5  Pa.  C.  C.  Rep.  321. 

Woerner's  Am.  Adm.,  {  405. 
The  only  evidence,  independently  of  the  ad- 
mission of  the  executor,  is  the  testimony  of  an 
incompetent  witness  to  inadmissible  declarations, 
and  an  affidavit  which  is  both  inadmissible  and 
insufficient. 

The  executor  of  an  insolvent  and  deceased 
executor  is  not  competent  as  a  witness  to  prove 
the  debit  side  of  the  account  stated  by  him  in 
the  deceased  executor's  behalf,  when  his  wife  is 
entitled  to  one  half  of  whatever  balance  is  found 
due  from  the  deceased  executor  to  the  estate  of 
which  he  was  executor. 

Mylin's  Appeal,  7  Watts,  64. 

WoerneT's  Am.  Adm.,  \  398. 
Declarations  made  by  the  original  testatrix,  be- 
fore her  death  in  the  presence  of  the  deceased  exe- 
cutor, are  not  admissible  to  charge  the  deceased 
executor  with  the  value  she  placed  upon  her  estate. 

Woerner's  Am.  Adm.,  $  381. 

Williams  on  Ex'rs,  6  Am.  Ed.,  p.  1970. 

Greenleaf  on  Evid.,  14  Ed  ,  \\  199,  200. 

Sandford  v.  Decamp,  8  Watts,  542. 

Colt  v.  Selden,  5  Id.  525. 
The  affidavit  was  inadmissible. 

Williams  on  Exrs.,  supra. 

Frank  P.  Prichard (with  him  George  Peirce), 
for  the  executor,  and  M.  Hampton  Todd,  for 
the  residuary  legatees,  appellees. 

Appellant  has  no  standing  in  the  estate  of 
Sallie  H.  Law,  deceased,  having  no  direct  in- 
terest in  the  estate,  and  its  indirect  interest  in 
the  adjudication  being  adverse  to  the  estate. 
It  has  no  right  entitling  it  to  a  hearing  in  the 
Court  below,  or  to  take  the  present  appeal. 

In  an  adjudication  of  the  account  of  an  execu- 
tor the  debit  side  is  merely  a  statement  of  what 
he  admits  he  has  received,  and  it  is  not  neces- 
sary to  prove  it. 

The  fact  that  an  executor's  wife  is  interested 
in  the  estate  does  not  render  him  incompetent 
as  a  witness  for  the  other  legatees,  if  they  wish  to 
establish  by  him  the  condition  of  the  estate. 
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March  9,  189 1.  Per  Curiam.  The  able  and 
ingenious  argument  of  the  learned  counsel  for 
the  appellants  has  failed  to  satisfy  us  that  this 
decree  should  be  reversed.  His  main  difficulty 
is  that  the  clients  whom  he  represents  are  neither 
legatees,  distributees,  nor  creditors  of  Sallie  H. 
Law's  estate,  the  account  of  whose  executor  was 
before  the  Court  below.  That  they  have  no 
standing,  therefore,  to  contest  the  account  is  a 
principle  so  well  settled  that  a  discussion  of  the 
authorities  is  unnecessary.  It  is  sufficient  to  refer 
to  McBride's  Appeal  (72  Pa.  480);  Braman's 
Appeal  (89  Id.  78);  Winton's  Appeal  (1 11  Id. 
389)  ;  High's  Estate  (136  Id.  222).  It  maybe, 
as  contended  by  the  appellants,  that  they  will  be 
collaterally  affected  by  the  decree  in  this  estate, 
but  there  is  no  rule  of  law  which  entitles  a  person 
to  be  heard  in  or  become  a  party  to  a  judicial  pro- 
ceed ing  for  such  a  reason.  Nor  are  the  appellants 
wholly  without  remedy.  As  they  are  not  parties 
to  the  distribution  of  Sallie  H.  Law's  estate,  they 
may  not  be  bound  by  the  decree  therein,  provided 
they  can  show  hereafter  that  said  decree  was  pro- 
cured by  fraud  or  collusion.  And  slight  evidence 
might  perhaps  be  sufficient,  in  view  of  the  ad- 
ministrator's position,  to  shift  the  burden  of 
proof.  We  express  no  opinion  upon  the  merits 
of  the  case. 

The  decree  is  affirmed,  and  the  appeal  dis- 
missed at  the  cost  of  the  appellant. 

A.  R.  H. 

[8«e  preceding  case  ] 


Common  Uleas. 


C.  P.  No.  4.  June  10,  1891. 

Peirce  ct  al.  v.  Hubbard  et  al. 

Devise — Rule  in  Shelle/s  Case — Life  estate. 

A.  devised  to  his  daughter  certain  realty,  and  when 
sold  the  amount  of  the  sale,  "  that  is  the  rights  of  C.  [the 
daughter],  I  desire  to  be  converted  in  mortgages,  ground- 
rents,  real  estate,  the  interest  to  be  regularly  paid  to  her, 
free  from  the  control  of  her  husband ;  and  in  case  of  her 
death  without  issue  or  issues  of  her  children  then  reversi- 
ble to  my  right  consanguinary  heirs :" 

Htld,  that  the  daughter  took  a  life  estate  only. 

The  Rule  in  Shelley's  Case  analyzed. 
Sur  rule  for  new  trial. 

Ejectment.  On  the  trial  it  appeared  that  both 
parties  claimed  through  one  Joseph  Martin  du 
Colombier,  a  native  of  St.  Domingo,  who  died 
in  Philadelphia  in  1846,  leaving  a  will  containing, 
inter  alia,  the  following  clauses  :— 


III  I  bequeath  to  my  daughter,  Caroline 

McKeys  (Thomas),  in  trust  for  her  sole  and  separate 
benefit  during  her  lifetime,  not  liable  to  the  debts  or  en- 
gagements of  her  husband,  Thomas  McKeys,  reversible 
after  her  death  to  her  children,  if  any  surviving,  or  issue 
of  such  children,  and  in  case  of  no  children  or  issue  of 
children  to  return  to  my  relations  and  lawful  heirs  the 
below  mentioned  property,  that's  a  house,  store,  and 
ground,  Fourth  St.,  272. 

IV  My  store  in  Market  St.,  No.  129  [the  pre- 
mises in  suit  J,  is  in  debt  for  a  loan  to  the  N.  L.  bank  of 
$2300  from  the  3d  of  December,  1844,  to  be  paid  in  five 
payments  every  three  months.  The  annuity  payable  to  my 
wife  [charged  on  premises]  quarterly,  see  above.  Taxes, 
repairs  paid,  the  surplus  of  the  rent  to  be  divided  in  three 
equal  portions,  one  to  Prosper  Martin,  Sr.,  one  to  Joseph 
M.  Fouresiier,  one  to  Caroline  McKey.  I  wish  this  pro- 
perty should  not  be  disposed  of  during  the  lease  to  Ting- 
ley  &  Burton  &  Co.    See  the  postscriptum. 

Postscriptum :  And  when  sold  the  third  of  the  amount 
of  the  sale,  that  is  the  rights  of  Caroline  McKey,  I  desire 
is  to  be  invested  in  mortgages,  ground-rents,  real  estates, 
the  interest  to  be  regularly  paid  to  her,  Caroline  McKey, 
free  from  control,  liabilities  and  debts  of  her  husband,  her 
receipts  notwithstanding  her  coverture  to  be  good  and  valid. 
And  in  case  of  her  death,  without  issue  or  issues,  of  her 
children,  then  reversible  to  my  right  consanguinary  heirs. 

The  heirs  of  the  testator  at  his  death  were  his 
son,  Prosper  Martin,  Sr.,  his  daughter,  Mrs. 
Caroline  McKee,  and  of  his  grandson,  Joseph 
M.  Fourestier,  a  son  of  a  deceased  daughter  of 
the  testator. 

Prosper  Martin,  Sr.,  died  in  1851,  leaving  two 
children,  Prosper  D.  Martin  and  Mrs.  Josephine 
D.  Dallett,  to  whom  descended  his  third  of  the 
premises. 

Fourestier  died  in  1880,  and  the  third  of  the 
premises  in  suit,  of  which  he  died  seised,  passed 
by  his  will  and  a  deed  of  the  plaintiffs'  testatrix 
to  Prosper  D.  Martin  and  Mrs.  Dallett. 

Mrs.  McKee  died  November  9,  1889,  having 
had  issue,  a  daughter,  who  predeceased  her 
mother,  leaving  no  issue.  By  her  will,  Mrs. 
McKee,  after  some  specific  bequests,  devised  the 
residue  of  her  estate  to  Elijah  Dallett  and  George 
Peirce,  Esq.,  the  plaintiffs,  upon  certain  trusts, 
so  that  whatever  estate  Mrs.  McKee  had  in  the 
premises  at  the  time  of  her  death,  passed  to  these 
trustees. 

The  writ  and  return  of  service  having  been 
given  in  evidence  the  plaintiff  closed.  The  de- 
fence offered  no  testimony,  and  Arnold,  J., 
directed  a  verdict  for  the  defendants. 

Henry  Sudd,  for  the  rule. 

Two  views  may  be  taken  of  Mr.  Martin's  will : 
(1)  That  both  the  will  and  postscriptum  are  effi- 
cient and  create  a  limitation  of  the  Market  Street 
store.  (2)  That  the  postscriptum  was  intended 
to  operate  only  upon  a  contingency. 

(1)  The  body  of  the  will  gives  a  fee  to  Mrs. 
McKee.  The  matters  in  this  postscriptum  re- 
quiring attention  are — 

(a)  The  provision  for  a  remainder  on  the  death 
of  Mrs.  McKee  without  "  issue  or  issues  of  her 
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children."  This  considered  by  itself  would  give 
an  estate  tail.  "  Issue"  is  primarily  a  word  of 
limitation,  and  there  is  here  nothing  in  the  in- 
strument showing  that  a  definite  failure  of  issue 
was  intended. 

Haldeman  v.  Haldeman,  40  Pa.  29. 

I-awrence  v.  Lawrence,  105  Id.  335. 

Carroll  v.  Bums,  108  Id.  3S6. 

Rcinoehl  v.  Shirk,  119  Id.  108. 

Cochran  v.  Cochran,  127  Id.  486. 
(b)  The  devise  over  "reversible  to  my  con - 
sanguinary  heirs."  This  may  either  enlarge  the 
estate  tail  or  it  may  not.  Take  the  latter  alter- 
native firsL  We  then  have  at  the  death  of  the 
testator  an  estate  tail  in  one-third  of  the  store  in 
Mrs.  McKee,  with  a  vested  remainder  in  fee 
therein  in  Mrs.  McKee,  Mr.  Martin,  Sr.,  and  Mr. 
Fourestier.  The  effect  of  this  is  that  the  plain- 
tiffs are  entitled  to  recover  one-third  of  the  fee 
of  this  third  in  which  the  estate  tail  was  created, 
i.e.,  one-ninth  of  the  store;  but  further,  Mr. 
Fourestier  died  before  Mrs.  McKee,  and  his 
share  of  the  remainder  passed  to  Mrs.  McKee 
and  the  heirs  of  her  brother,  consequently  Mrs. 
McKee  died  seised  of  the  fee  of  one-sixth  of  the 
store,  and  this  the  plaintiffs  may  recover.  Take 
now  the  former  alternative,  it  is  worthy  of  note 
that  the  devise  in  art.  3  of  the  will,  which  is  not 
nearly  so  strong  as  that  in  art.  4,  was  held  by 
the  Supreme  Court  in  McKee  v.  McKinley  (33 
Pa.  92)  to  give  a  fee;  and  while  a  part  of  the 
opinion  in  that  case  has  been  criticised,  yet  the 
part  which,  granting  a  tail  to  have  been  given  by 
the  first  limitation,  holds  the  tail  to  have  been 
enlarged  to  a  fee,  by  the  subsequent  limitation, 
has  not  been  attacked.  Now  whatever  doubt  may 
be  cast  on  McKee  v.  McKinley  as  to  the  creation 
of  an  estate  tail  does  not  affect  this  case,  for  in 
the  clause  now  before  the  Court  the  testator  has 
used  technical  terms  of  limitation,  and  there  is 
nothing  to  show  that  the  words  are  to  be  taken 
as  words  of  purchase.  Our  position  is,  therefore, 
that  the  devise  over  to  "  my  consanguinary  heirs" 
gave  to  Mrs.  McKee  a  fee. 

If  the  body  of  persons  described  in  the  will 
constitute  in  fact  the  heirs  of  the  life-tenant  and 
represent  only  a  line  of  descent  and.  not  specifi- 
cally designated  persons,  the  devisee  for  life 
becomes  the  stock  of  descent  and  by  analogy  to 
the  Rule  in  Shelley's  Case  takes  the  inheritance. 

Yarnall's  Appeal,  70  Pa.  335. 
Here  the  persons  designated  as  remaindermen 
in  fee  are  the  same  who  would  take  as  heirs  to 
Mrs.  McKee,  were  a  fee  given  her  in  the  first 
place,  and  they  are  mentioned  as  a  class,  a  line 
of  descent,  not  as  individuals  or  by  name.  This 
becomes  plainer  when  force  is  given  to  the  word 
"consanguinary."  What  persons  does  the 
"con"  connect?  Manifestly  the  testator  and 
Mrs.  McKee.  "Heirs"  by  itself  would  have 
sufficiently  designated  a  descent  from  the  testa- 


tor. The  designation  of  that  class  was  held 
sufficient  in  McKee  v.  McKinley  to  give  the 
first  taker  a  fee,  and  here  it  is  strengthened  by 
the  use  of  a  word  which,  if  it  mean  anything, 
must  mean  the  testator's  heirs  of  the  same  blood 
as  that  of  the  first  taker,  and  these  of  necessity 
must  be  the  same  persons  as  the  right  heirs  of  the 
first  taker;  hence  there  is  a  limitation  over  in 
fee  to  the  heirs  of  the  first  taker  after  an  estate- 
tail,  hence  a  fee  in  the  first  taker. 

The  cases  in  which  the  devise  over  is  held  to 
create  an  estate  by  purchase  and  not  to  be  a 
limitation  are  when  the  word  "  children"  has 
been  used. 

Guthrie's  Appeal,  37  Pa.  9. 

Daley  v.  Koons,  90  Id.  246. 

Oyster  v.  Oyster,  100  Id.  538. 

Arbiter  t'.  May,  115  Id.  54. 

Mast  &  Morris's  Appeal,  2  Weekly  Notes,  404. 
Where  the  devise  over  has  been  to  persons 
nominatitn. 

Hill  v.  Hill  74  Pa.  173. 

Hope  v.  Rusha,  88  Id.  127. 

Hassctt  v.  Hawk,  Il8  Id.  94, 
Where  there  has  been  a  devise  over  to  persons 
in  esse. 

Taylor  v.  Taylor,  63  Pa.  481. 
When  the  will  has  annexed  to  the  estate  in 
remainder  qualifications  other  than  those  attached 
by  the  common  law,  as  in  Robins  v.  Quinliven 
(79  Pa.  333),  the  effect  of  which  case  has  been, 
it  is  to  be  noted,  restricted  by  Carroll  v.  Hums 
(sufira).  See  also  as  bearing  on  the  question  of 
limitation  : — 

CrisswelPs  Appeal,  41  Pa.  288. 

Price  v.  Taylor,  28  Id.  95. 

Huber's  Appeal,  80  Id.  356. 

Bamett's  Appeal,  104  Id.  342. 

The  last  reported  case  upon  this  subject, 
Shalters  v.  Ladd  (28  Weekly  Notes,  33),  is  dis- 
tinguishable from  this  case,  as  in  that  case  there 
was  a  clause  by  which  the  testator  explained  the 
meaning  of  the  devising  clause,  and  this  expla- 
nation weighed  with  the  Court  See  the  opinion 
of  Clark,  J.,  on  page  36. 

(2)  The  will  is  also  susceptible  of  another  in- 
terpretation, to  wit :  The  postscriptum  depends 
for  its  operation  upon  a  contingency  which  has 
not  yet  occurred  and  which  by  its  terms  is  limited 
to  occur  in  the  lifetime  of  Mrs.  McKee.  This  is 
supported  by  the  following  considerations : — 

(a)  The  provision  contained  in  the  postscrip- 
tum is  to  take  effect  on  the  sale  of  the  store,  and 
the  sale  has  never  taken  place  ;  prior  to  such  sale 
there  is  no  devise  in  trust  of  the  realty,  there  is 
no  restriction  as  to  the  enjoyment  of  the  fee  and 
no  reduction  of  the  estate  devised,  before  that 
time.  The  rents  are  given  to  Mrs.  McKee 
directly ;  the  devise  to  her  is  by  the  same  words 
as  the  devises  to  the  other  devisees. 

(b)  The  postscriptum  cannot  be  complied  with 
except  by  a  sale  in  the  lifetime  of  Mrs.  McKee; 
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for  how  else  can  there  be  paid  to  her  the  interest 
free  from  control,  etc.? 

(c)  The  real  object  of  the  testator  was  to  pro- 
tect his  daughter's  property  from  marital  control. 
He  recognized  the  fact  that  the  devisees  might 
sell  the  store  and  Mrs.  McKee's  realty  be  thus 
converted  into  personalty.  As  the  law  stood  at 
the  date  of  the  will,  the  husband  could  then 
make  that  personalty  his  own  by  reduction  to 
possession  ;  but  he  could  not  so  deal  with  realty. 
The  testator,  therefore,  wished  to  guard  his 
daughter  against  this  increased  power  and  con- 
trol which,  on  a  sale,  would  accrue  to  the  hus- 
band, and  therefore  provided  against  the  possible 
consequences  of  a  sale.  The  occasion  for  such 
protection  has  not  however  arisen.  Mrs.  McKee 
survived  her  husband  and  no  sale  has  been  made ; 
there  is  nothing  therefore  to  bring  the  postscrip- 
tum  into  operation  and  the  fee  given  by  the  body 
of  the  will  remains  unaffected. 

It  may  further  be  suggested  that  as  the  post- 
scriptum  only  disposes  of  the  proceeds  of  the 
sale,  it  is  a  limitation  of  personalty,  a  conver- 
sion having  been  worked  by  the  sale,  and  there- 
fore the  words  which  would  create  an  estate  tail 
in  realty  give  an  absolute  estate  in  personalty  and 
the  limitation  over  is  void. 

Nathan  H.  Sharpless,  contra. 

By  the  clause  in  the  will  proper  Mrs.  McKee 
would  take  a  life  estate  only.  By  the  postscrip- 
tum  down  to  the  word  "  children"  without  more 
an  estate  tail  might  be  implied,  but  taking  the 
whole  together  there  is  an  executory  devise  over 
to  the  consanguinary  heirs  existing  at  the  termi- 
nation of  Caroline  McKee's  estate  for  life  "  with- 
out issue  or  issues  of  her  children"  then  living. 

There  is  no  expression  in  the  devise  to  indicate 
that  the  words  "  issue,"  etc.,  are  used  as  words 
of  limitation.  Quite  the  reverse,  as  is  shown  by 
(i)  the  inchoate  trust  for  Caroline  McKee  for 
life  only;  (2)  the  devise  over  upon  her  death 
"without  issue  or  issues  of  her  children  ;"  (3) 
the  word  "then."  All  these  circumstances  seem 
to  fix  absolutely  that  the  failure  of  issue  referred 
to  is  at  the  death  of  the  first  taker. 

The  authorities  are  very  clear  that  Mrs.  McKee 
took  an  estate  for  life  only. 

Curtis  v.  Longstreth,  44  Pa.  297. 
Fetrow's  Estate,  58  Id.  424. 
Daley  v.  Koons,  90  Id.  246. 
Hackney  v.  Tracy,  26  Weekly  Notes,  464. 
ReifTs  Appeal,  1 24  Pa.  145. 
Shatters  v.  Ladd,  28  Weekly  Notes,  33. 

McKee  v.  McKinley  (33  Pa.  92)  is  repudiated 
as  authority  by  Strong,  J.,  in  Guthrie's  Appeal 
(37  Pa.  at  pp.  16  and  22 ;  and  see  also  the  re- 
marks of  Woodward,  J.,  on  p.  23  of  tbe  same 
case).  C  A.  V. 

June  28,  1891.  Arnold,  J.  Perhaps  there 
is  no  rule  of  law  more  just  and  reasonable  than 


the  Rule  in  Shelley's  Case,  when  it  is  confined  to 
cases  in  which  the  facts  are  the  same  as  in  that 
case ;  and  yet  there  is  no  rule  which  has  done 
more  injustice  and  received  more  condemnation, 
because  of  the  injury  it  has  accomplished  in  the 
majority  of  the  cases  in  which  it  has  been  ap- 
plied. So  great  was  the  antipathy  to  it  in  some 
States  that  is  has  been  abolished  out  and  out  in 
those  States,  while  in  others  it  has  been  restricted 
so  that  it  does  not  apply  to  devises  and  gifts. 
Massachusetts  led  off  in  1791,  and  was  followed 
by  New  Jersey,  New  York,  Ohio,  and  many 
other  of  the  great  States  of  the  Union,  which 
are  enumerated  by  Mr.  Gross  in  his  brochure  on 
the  Rule  in  Shelley's  Case  in  Pennsylvania,  pub- 
lished in  1877  by  order  of  the  State  Senate.  A 
determined  effort  was  made  to  abolish  or  restrict 
it  in  this  State  at  that  time,  and  occasional  efforts 
have  been  made  since,  but  without  success,  an 
inertia,  miscalled  conservatism,  to  the  discredit 
of  that  good  word,  having  prevented  such  a  wise 
measure  of  justice  from  being  imbedded  in  our 
law. 

When  applied  to  facts  like  those  in  Shelley's 
Case,  it  is  a  wise  and  sensible  rule,  because  it 
carries  out  the  intention  of  the  parties,  as  an 
analysis  of  those  facts  will  show.  Shelley  held 
land  in  special  tail,  which  he  desired  to  convert 
into  a  tail  male,  and  he  resorted  to  the  device 
prevalent  in  his  day,  of  suffering  a  common  re- 
covery to  be  had.  But,  before  the  recovery  was 
suffered,  he  had  a  deed  prepared  to  lead  the  use 
of  the  recovery,  which  was  to  Shelley  for  the 
term  of  his  life,  and  after  his  decease  to  the  use 
of  a  Mr.  Caril  and  others  for  twenty-four  years, 
and  after  the  said  twenty-four  years  ended,  then 
to  the  use  of  the  heirs  male  of  Shelley,  and  so  on 
in  tail  male.  It  was  in  the  course  of  the  report 
of  that  case  that  it  was  said,  in  the  argument  of 
counsel,  "it  is  a  rule  in  law,  when  the  ancestor 
by  any  gift  or  conveyance,  takes  an  estate  of 
freehold,  and  in  the  same  gift  or  conveyance  an 
estate  is  limited,  either  mediately  or  immediately 
to  his  heirs  in  fee  or  in  tail,  that  always  in  such 
cases  the  heirs  are  words  of  limitation  of  the 
estate  and  not  words  of  purchase."  This  does 
not  appear  to  have  been  a  request  for  an  enun- 
ciation of  new  law,  but  simply  a  citation  of  pre- 
vious decisions  in  the  year  books,  as  appears  by 
the  report  in  1  Coke,  on  page  204.  Indeed, 
an  estate  to  a  man  and  his  heirs  is  the  definition 
of  a  fee  simple ;  while  an  estate  to  a  man  and 
the  heirs  of  his  body  or  issue  is  an  estate  tail. 
The  words  for  life,  sometimes  used,  are  merely 
descriptive  of  the  only  personal  enjoyment  the 
first  taker  can  have  in  the  land,  except  the  later 
developed  the  right  of  alienation  or  devise  of  a 
fee  simple,  which  is  its  chief  incident  at  this  day, 
and  the  right  to  convert  the  estate  tail  into  a  fee 
simple,  with  all  the  incidents  thereof. 
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The  use  of  words  to  carry  a  fee  by  a  deed  of 
bargain  and  sale,  should  be  dispensed  with  by 
statute,  as  it  has  been  in  many  of  the  States,  and 
is  sometimes  by  construction  or  reference  to 
other  deeds  by  the  Supreme  Court  of  this  State, 
as  may  be  seen  in  the  cases  of  Freyvogle  v. 
Hughes  (56  Pa.  228,  A.  D.  1868),  and  Lemon 
v.  Graham  (131  Id.  447,  A.D.  1890),  in  both 
of  which  the  County  Courts  were  reversed  for 
adhering  too  closely  to  the  strict  rule  of  law.  In 
a  grant  to  a  corporation,  words  indicating  a  grant 
in  fee  are  not  indispensable,  although  it  is  usual 
to  add  the  words  successors  or  assigns ;  but  there 
is  no  necessity  to  add  them  (Wilkes-Barre  v.  The 
Wyoming  Historical  Society,  134  Pa.  616,  A.  D. 
1890),  and  yet  a  corporation  may  die  or  be  dis- 
joined. However,  there  is  ancient  authority  for 
all  these  decisions  to  be  found  in  4  Cruise,  Title 
32,  Ch.  22,  sees.  6-9.  Every  deed  should  convey 
the  whole  estate  of  the  grantor,  unless  there  are 
words  in  the  grant  which  show  that  a  less  estate 
was  intended  to  be  conveyed.  If  such  were  the 
law  we  would  hear  fewer  complaints  of  the 
wrongs  done  by  the  Rule  in  Shelley's  Case. 

When  applied  to  conveyances  in  which  the 
purchaser  is  buying  an  estate  in  fee  simple,  or  a 
deed  in  which  the  donor  intended  to  give  such 
an  estate,  the  rule  works  no  injustice.  On  the 
contrary,  it  carries  out  the  intention  of  the  par- 
ties ;  but  when  it  is  applied  to  wills  and  deeds, 
in  which  the  intention  was  to  devise  or  give  a 
life  estate  only,  it  becomes  the  means  of  defeat- 
ing the  intention  and  depriving  remaindermen 
of  their  estate.  Chief  Justice  Gibson  said  in 
Hileman  v.  Bouslaugh  (13  Pa.  344,  A.D.  1850), 
that  the  rule  subverts  a  particular  intention  in, 
perhaps,  every  instance,  and  cited  Roe  v.  Bed- 
ford (4  Maule  &  Selwyn,  362),  to  show  that  it 
is  proof  against  even  an  express  declaration  that 
the  heirs  should  take  as  purchasers.  He  also 
said,  that  "it  is  significant,  that  in  the  eighty-two 
cases  comprised  in  the  analytical  tables  of  Mr. 
Hayes  (on  Dispositions  of  Real  Estate,  in  the 
7th  volume  of  the  Law  Library),  Shelley's  alone, 

was  on  a  deed  Since  then,  the  present 

is  the  only  one  in  England  or  America,  except 
Baughman  v.  Baughman  (2  Yeates,  410,  A.D. 
1798),  which  has  come  before  the  Court  on  a 
conveyance."  And  yet  both  those  cases,  as  well 
as  Auman  v.  Auman  (21  Pa.  343,  A.D.  1853); 
Tylers.  Moore  (42  Id.  374,  A.D.  1862);  Huss  v. 
Stephens  (51  Id.  282,  A.D.  1865),  and  Mergen- 
thaler's  Appeal,  15  Weekly  Notes,  441,  affirm- 
ing Schweikert's  Estate  (16  Phi  la.  194),  which  I 
have  found,  were  cases  of  gifts  or  settlements 
by  parents  on  their  children,  by  deed  instead  of 
by  will. 

The  use  of  the  word  gift  in  the  argument  in 
Shelley's  Case  (for  it  nowhere  appears  in  the 
judgment)  has  raised  up  a  brood  of  cases,  in 


which  it  has  been  decided  that  if  a  devise  of  a 
remainder  be  to  persons  standing  in  the  relation 
of  heirs,  general  or  special,  of  the  tenant  for 
life,  the  law  presumes  them  to  take  as  heirs, 
unless  it  unequivocally  appears  that  individuals 
other  than  persons  who  are  to  take  simply  as 
heirs,  are  intended.  But  so  rigid  were  the 
Courts  at  one  time  that  unequivocal  words  were 
disregarded,  declarations  of  intention  were  not 
heeded ;  now,  however,  a  contrary  rule  governs 
and  the  intention  is  given  effect.  Many  of  the 
old  cases  have  been  overruled  by  name,  others 
have  gone  down  in  the  general  wreck,  without 
leaving  a  vestige  behind,  while  others  stand  as 
monuments  or  guides  to  point  out  danger.  The 
principle  underlying  the  overruled  cases  is  an 
instance  of  what  Lord  Denman,  Chief  Justice 
of  the  Queen's  Bench,  in  the  famous  case  against 
Daniel  O'Connell,  and  others,  in  nth  Clark 
&  Finnelly's  Reports,  on  page  372,  called  law 
taken  for  granted  :  "I  am  tempted  to  take  this 
opportunity  of  observing  that  a  large  portion  of 
that  legal  opinion  which  has  passed  current  for 
law,  falls  within  the  description  of  '  law  taken 
for  granted.'  If  a  statistical  table  of  legal  propo- 
sitions should  be  drawn  out,  and  the  first  column 
headed  *  Law  by  Statute,'  and  the  second  '  Law 
by  Decision,'  a  third  column,  under  the  heading 
•  Law  taken  for  Granted,'  would  comprise  as 
much  matter  as  both  the  others  combined. 
But  when,  in  pursuit  of  truth,  we  are  obliged  to 
investigate  the  grounds  of  the  law,  it  is  plain, 
and  has  often  been  proved  by  recent  experience, 
that  the  mere  statement  and  restatement  of  a 
doctrine — the  mere  repetition  of  the  cantilena 
of  lawyers — cannot  make  it  law,  unless  it  can  be 
traced  to  some  competent  authority,  and  if  it  be 
irreconcilable  to  some  clear  legal  principle." 
But  the  storm  ran  its  course,  and  in  due  time  the 
law  of  this  State  was  placed  by  the  Supreme 
Court  on  such  firm  ground,  that,  so  far  at  least 
as  judicial  decision  can  save  the  wills  of  testators 
from  the  misuse  of  the  Rule  in  Shelley's  Case, 
they  may  die  in  a  reasonable  hope  that  their  wills 
will  be  respected  and  carried  out  according  to 
their  intention.  Further  relief  must  be  accom- 
plished by  the  Legislature,  and  there  is  reason  to 
believe  that  in  due  time  it  will  be  given. 

Perhaps,  to  the  ordinary  reader,  nothing  is 
plainer  than  that  when  a  testator  or  donor  gives 
a  farm  to  his  son  for  life,  and  after  his  death  the 
remainder  is  to  go  to  the  son's  heirs,  the  testator 
or  donor  intended  just  what  he  said — that  his 
son  should  have  a  life  estate  only,  and  that  the 
remainder  was  intended  for  the  son's  children, 
inaptly  called  heirs.  Yet  such  is  the  rigor  of  the 
rule  of  law  that,  as  Mr.  Justice  Sharswood  said 
in  Doebler's  Appeal  (64  Pa.  9,  A.  D.  1870),  it 
is  unbending ;  it  acts  inexorably,  and  it  is  not 
competent  for  a  testator  to  prevent  the  legal 
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consequence  by  any  declaration,  no  matter  how 
plain,  of  a  contrary  intention.  But  words  ex- 
planatory of  his  intention,  that  the  issue  shall 
take  by  purchase  will  be  allowed  to  control  a  de- 
vise which  would  otherwise  be  a  fee.  (Shalters  v. 
Ladd,  28  Weekly  Notes,  33,  A.  D.  1891). 
This  is  a  new  departure  and  indicates  an  avenue 
of  escape  from  the  harsh  consequences  of  the 
rule  of  law. 

When,  however,  a  testator  uses  other  words 
than  heirs  or  issue,  or  uses  those  words  in  con- 
nection with  others  in  such  manner  as  to  show 
that  he  meant  that  the  remainder  shall  vest  by 
way  of  purchase  and  not  by  descent,  then  the 
rule  does  not  apply,  and  the  first  taker  has  only 
an  estate  for  life ;  as,  for  instance,  if  he  couples 
the  word  heirs  or  issue  with  children  in  such 
manner  as  to  indicate  that  the  remaindermen 
should  take  as  children,  and  not  as  heirs  or 
issue.  This  was  decided  in  Guthrie's  Appeal 
(37  Pa.  9,  A.  D.  i860) ;  Chew's  Appeal  (in  same 
book,  page  23);  Sheets's  Estate  (52  Pa.  257, 
A.D.  1866);  Urichp.  Merkel(8ild.  332,  A.  D. 
1876) ;  Urich's  Appeal  (86  Id.  386,  A.  D.  1878) ; 
Livezey's  Appeal  (106  Id.  201,  A.  D.  1884), 
and  other  cases. 

The  controversy  in  the  present  case  is  in  an 
action  of  ejectment  for  one-third  part  of  the 
store  property  No.  129  Market  Street,  which  was 
formerly  owned  by  Joseph  Martin  Ducolombier, 
who  died  in  1846,  after  having  written  his  own 
will,  which  is,  as  usual  when  people  write  their 
own  wills,  fertile  with  law  suits.  He  devised 
(!)  to  his  wife  "  four  hundred  dollars,  payable 
one  hundred  dollars  quarterly  (during)  her  life- 
time &  specifically  charge  this  annuity  on  the 
rent  of  my  house  and  store,  Market  Street,  129, 
....  the  annuity  p'ble  to  my  wife  quarterly, 
see  above.  Taxes,  repairs  paid,  the  surplus  of 
the  rent  to  be  divided  in  three  equal  portions, 
one  to  Prosper  Martin,  Senior,  one  to  Joseph 
M.  Fourestier,  one  to  Caroline  McKey.  I  wish 
this  property  should  not  be  disposed  of  during 
the  lease  to  Tingley  &  Burton  &  Co.  See  the 
Post  Scriptum,"  which  is  as  follows : — 

"  Store  in  Market  Street.  Post-Scriptum. 
And  when  sold,  the  third  of  the  amount  of  the 
sale,  that  is,  the  rights  of  Caroline  McKey,  I  de- 
sire is  to  be  invested  in  mortgages,  ground  rents, 
real  estates,  the  interest  to  be  regularly  paid  to 
her,  Caroline  McKey,  free  from  controul,  lia- 
bilities and  debts  of  her  husband,  her  receipts, 
notwithstanding  her  coverture,  to  be  good  and 
valid.  And  in  case  of  her  death  without  issue 
or  issues  of  her  children,  then  reversible  to  my 
right  consanguinary  heirs." 

Prosper  Martin,  Sr.,  was  a  son  of  the  testator ; 
Mr.  Fourestier  was  a  grandson,  and  Mrs.  McKee 
was  his  daughter.  Mrs.  McKee  died  November 
9th,  1889,  without  issue  living  at  her  death, 
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although  she  had  a  daughter  who  died  before 
her.  By  her  will,  Mrs.  McKee  devised  the  resi- 
due of  her  estate  to  plaintiffs  upon  certain 
trusts.  The  property  No.  129  (now  No.  325) 
Market  Street  has  not  been  sold,  and  the  de- 
fendants were  the  tenants  of  Prosper  Martin's 
heirs  and  Joseph  M.  Fourestier's  devisees. 

The  plaintiffs  claim  that  Mrs.  McKee  took  an 
estate  tail  in  one-third  of  the  property  under  her 
father's  will,  while  the  defendants  contend  that 
she  took  a  life  estate  only.  The  jury  was  told 
that  she  took  a  life  estate,  and  a  verdict  for  the 
defendants  was  directed. 

If  she  took  an  estate  tail  (the  devise  having 
taken  effect  before  the  Act  of  April  27,  1855, 
and  never  having  been  barred),  the  plaintiffs  are 
not  entitled  to  recover,  as  estates  tail, are  not  the 
subject  of  devises.  The  plaintiffs  are  devisees 
and  not  tenants  in  tail.  There  has  not  been 
twenty-one  years*  treatment  of  the  estate  as  a 
fee  simple  by  the  donee  and  those  claiming 
under  her,  by  grant  in  form  of  a  conveyance  or 
by  judicial  sale.  Here  the  treatment  is  of  less 
than  two  years'  duration,  and  is  by  will ;  so  that 
the  Act  of  May  21,  1874  (P.  L.  221),  lends  no 
aid  to  the  plaintiffs. 

But  she  did  not  have  an  estate  tail.  AH  she 
had  was  an  estate  for  life  with  remainder  to  her 
issue  and  their  children,  if  she  left  any.  Her 
estate  was  a  separate  use  trust,  now  no  longer 
necessary.  Had  she  left  children  or  their  issue, 
they  would  have  taken  the  remainder  as  pur- 
chasers, but  as  she  left  no  children  or  issue,  the 
remainder  "reverted"  to  the  "right  consan- 
guinary heirs"  of  the  testator,  and  the  plaintiffs 
are  not  of  that  class  of  persons. 

No  support  can  be  derived  from  the  case  of 
McKee  v.  McKinley  (33  Pa.  9?,.  A.  D.  1859),  in 
which  Mrs.  KcKee  was  held  to  be  possessed  of 
a  fee  in  other  property  under  another  clause  of 
the  same  will.  There  she  executed  a  deed  to 
bar  the  entail,  and  sold  the  property.  The  case 
was  presented  ex  parte,  and  was  conducted  as  a 
matter  of  conveyancing.  It  was  decided  at  the 
time  when  the  Rule  in  Shelley's  Case  was  sweep- 
ing away  inheritances  with  the  fury  of  a  tempest, 
and  it  was  repudiated  (along  with  Williams  v. 
Leech,  28  Pa.  89,  and  Naglee's  Appeal,  33  Id. 
89),  as  "not  sustainable  on  authority,"  in 
Guthrie's  Appeal  (37  Id.  9,  on  page  22). 

This  contention  failing,  the  plaintiffs  claim  a 
share— one-third  or  one-sixth,  it  is  difficult  to 
understand  which — through  Mrs.  McKee,  as  one 
of  the  consanguinary  heirs  of  the  testator.  It  is  an 
old  rule,  in  fact  a  maxim  of  the  law,  that  no  man 
can  have  heirs  while  he  lives,  and  I  suppose  it  is 
also  true  that  no  man  can  be  heir  to  himself,  or 
heir  through  himself  of  another*  although  I  do 
not  know  that  the  proposition  has  passed  into  a 
maxim,  or  that  the  point  was  ever  made  and  de- 
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cided.  Of  course,  in  matters  of  personal  estate, 
a  fund  derivative  through  a  person,  but  not  re- 
coverable until  his  death,  goes  to  his  personal 
representatives  for  distribution  among  his  lega- 
tees by  will  or  distributees  under  the  intestate 
law — as,  for  instance,  the  amount  recovered  on 
a  life  insurance  policy — but  that  is  because  the 
deceased  person  was  an  absolute  owner.  That 
the  law  is  different  in  cases  of  bequests  of  per- 
sonal property  from  those  of  devises  of  real 
estate,  in  regulating  the  devolution  thereof,  is 
shown  in  Shects's  Estate  (52  Pa.,  on  page  268). 
In  bequests  of  personal  estate  for  life,  with  re- 
mainder to  issue,  the  remaindermen  take  as  pur- 
chasers, and  such  a  remainder  does  not  enlarge 
the  estate  for  life. 

In  no  aspect  of  the  case  are  the  plaintiffs  en- 
titled to  recover,  and  therefore  the  rule  for  a  new 
trial  will  be  discharged. 

Rule  discharged. 

Thayer,  P.  J.,  absent. 


C.  P.  No  4.  June  9,  1891. 

In  re  Daniel. 

Practice —  Distribution  of  business — Rule  of 
Court  No.  J — Trustee — A  proceeding  to  re- 
move a  trustee  and  a  bill  to  compel  the  same 
trustee  to  account  should  properly  be  heard  in 
the  same  Court. 

The  Revs.  I.  L.  Nicholson  and  Robert  Ritchie 
filed  a  petition  setting  forth  that  they  and 
the  Rev.  Charles  S.  Daniel  were  trustees  of  St. 
Chrysostom's  Mission,  under  a  certain  deed, 
which  provided,  inter  alia,  that  the  Rev.  Charles 
S.  Daniel  and  a  trustee,  to  be  appointed  by  the 
Rev.  Robert  Ritchie,  who  should  be  a  priest  of 
the  Protestant  Episcopal  Church,  "should  con- 
tinue to  be  trustees  until  their  death,  resignation, 
or  canonical  removal  from  the  diocese  respec- 
tively;" that  the  Rev.  I.  L.  Nicholson  was  ap- 
pointed such  trustee  by  the  Rev.  Robert  Ritchie ; 
that  the  Rev.  Charles  S.  Daniel  was  the  incum- 
bent or  missionary  of  the  St.  Chrysostom's  Mis- 
sion ;  that  the  intent  was  that  the  missionary  for 
the  time  being  in  charge  of  the  mission  should 
always  be  a  trustee;  that  the  Rev.  Charles  S. 
Daniel,  after  a  trial  before  the  Ecclesiastical 
Court  of  the  Diocese  of  Pennsylvania,  had  been 
deposed  from  the  priesthood  by  the  bishop  of  the 
diocese,  and  was  no  longer  missionary  in  charge 
of  St.  Chrysostom's;  and  prayed  a  decree  dis- 
missing him  from  the  trusteeship  of  the  mission. 

An  answer  was  filed  setting  up,  inter  alia, 
that  the  respondent  was  still  canonically  resident 
in  the  diocese ;  that  the  offices  of  the  trustee  and 
of  the  missionary  were  distinct ;  and  that  the 
petitioners  had  already  filed  in  the  Court  of  Com- 


mon Pleas  No.  2  a  bill  demanding  an  account 
from  the  respondent  as  trustee  of  the  mission. 
The  case  coming  on  for  argument — 

Henry  Budd,  for  respondent,  called  the  Court's 
attention  to  the  bill  pending  in  Common  Pleas 
No.  2,  and  suggested,  while  prepared  to  argue 
the  question  before  Common  Pleas  No.  4,  that 
the  more  orderly  proceeding  would  be  to  have 
the  whole  case  settled  on  one  argument,  the 
avowed  object  of  both  proceedings  being  to  pro- 
tect the  same  trust. 

George  Tucker  Bispham  (  William  Henry  Lex 
with  him),  contra. 

The  proceedings  are  entirely  different :  one  is 
to  compel  an  account,  the  other  is  to  remove  ; 
when  the  bill  was  filed  Mr.  Daniel  had  not  been 
deposed. 

Arnold,  J.  The  case  seems  plainly  within 
that  part  of  Rule  3  which  declares  that  "  When- 
ever there  shall  be  pending  in  different  Courts 
of  Common  Pleas  ....  any  actions  or  pro- 
ceedings at  law  or  in  equity  which  it  would  be 
convenient  for  the  administration  of  justice  to 
have  tried  or  determined  by  the  same  Court, 
the  Court  in  which  the  action  or  proceeding  last 
brought  shall  be  pending  may,  upon  notice  of 
either  party  before  trial,  order  the  said  action  or 
proceeding  last  brought  to  be  transferred  .... 
to  the  Court  in  which  said  prior  action  or  pro- 
ceeding shall  be  pending,"  etc.  If  a  motion  be 
made  to  transfer  this  cause  to  Common  Pleas 
No.  2  we  will  grant  it. 

Willson,  J.,  concurred. 

Motion  accordingly.    Motion  granted. 


©rpljans'  Court 


February  17,  189 1. 

Arrott's  Estate. 

Decedent's  estate —  Will—  Construction  of—  Con- 
version— Power  of  sale  over  real  estate — Peti- 
tion by  purchaser  to  pay  purchase-money  to  ex- 
ecutors—  Word  "  capital" — Meaning  of. 

A  devise  and  bequest  of  all  residuary  estate,  real  and 
personal,  to  executors  in  trust  to  receive,  collect,  secure,  and 
obtain  and  reduce  into  possession  all  the  capital,  principal, 
moneys,  or  interest  by  the  testator  invested,  etc.,  with  di- 
rection to  pay  the  annual  income  to  testator's  wife,  held 
to  operate  as  a  conversion  of  the  real  estate,  and  to  give 
the  executors  power  to  sell  the  same  and  receive  the  pur- 
chase-money. 

Sur  petition  to  pay  purchase-money  of  real 
estate  to  executors. 
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The  petition  of  James  S.  Cochran,  of  the  firm 
of  Cochran  &  Bro.,  recited  that  William  Arrott 
died  September  n,  1886,  leaving  a  will  which 
was  duly  proved,  wherein  he  appointed  William 
Wood  and  William  Henry  Arrott,  his  executors. 
The  decedent  left  surviving  him,  a  widow,  an 
adult  son  and  a  minor  daughter,  and  died  seised 
of  certain  real  estate.  By  his  will  he  devised 
this  real  estate  to  the  executors  to  be  sold ;  they 
entered  into  an  agreement  to  sell  the  same  at 


estate,  real,  personal,  or  mixed,  of  whatsoever 
nature  and  wherever  situated,  I  will,  give,  de- 
vise, and  bequeath  to  my  executors  hereinafter 
named,  to  have  and  to  hold  the  same  to  them, 
their  heirs  and  assigns,  forever,  in  trust  neverthe- 
less ....  that  they  will  receive,  collect, 
secure,  and  obtain  and  reduce  into  possession 
all  the  capital,  principal,  moneys,  or  interest  by 
me  invested  or  held,  or  employed  in  any  manu- 
facturing enterprises,  operations,  or  business,  in 


private  sale ;  the  price  was  believed  to  be  a  full  partnership  or  on  joint  account,  or  upon  my  own 
and  proper  one ;  the  purchasers  were  desirous  of  j  individual  account,  by  public  or  private  sale,  or 


carrying  out  the  agreement,  but  are  advised  the 
executors  had  not  full  power  of  sale  under  the 
decedent's  will,  and  that  decedent's  adult  son 
and  the  guardian  of  his  minor  daughter  are  will- 
ing to  join  in  the  execution  of  a  deed  to  the 
purchasers. 

The  executors,  the  decedent's  adult  son,  and 
the  guardian  of  his  minor  daughter,  united  in  the 
petition,  which  prayed  that  the  purchasers  be 
authorized  to  pay  the  consideration  money  for 
the  sale  of  the  said  real  estate  into  the  hands  of  the 
executors  upon  the  execution  of  a  deed  of  con- 
veyance of  the  premises  under  the  terms  of  the 
agreement. 

The  petition  was  referred  to  Henry  K.  Fox, 
Esq.,  as  Examiner  and  Master,  who  treated  said 
petition  as  an  application  under  the  Act  of  Feb- 
ruary 24,  1834  (Purd.  Dig.  535,  pi.  136),  and 
who  found  that  the  permit  of  sale  contained  in 


the  will  recited  in  the  opinion,  infra,  referred  of  the  said  trust  fund 


by  settlement  or  compromise,  as  to  them  may 
seem  best,  as  soon  as  possible  after  my  decease, 
but  in  such  manner  as  not  to  cripple  or  injure 
the  said  several  manufacturing  enterprises,  op- 
erations, or  business,  and  that  they  will  invest 
all  the  money  so  collected,  secured,  obtained, 
and  reduced  into  their  possession,  in  such  secu- 
riliesand  investments  yielding  an  annual  income, 
interest,  or  return,  as  may,  in  their  discretion, 
seem  best  and  safest,  and  upon  the  further  trust 
that  they  will  collect  the  annual  income,  yearly 
return  and  periodical  interest  or  dividends 
arising  from  the  said  fund  in  their  hands  .... 
and  pay  the  whole  of  the  said  income,  after  de- 
ducting their  proper  costs  ....  into  the  hands 
of  my  dear  wife,  Agnes  Arrott,  for  and  during 
the  whole  term  of  her  natural  life,  to  and  for  her 
sole  and  separate  use  ...  .  and  upon  the  death 
of  my  dear  wife  that  they  will  divide  the  whole 


only  to  personal  estate,  and  that  the  words  in  the 
will,  capital, principal,  moneys,  or  interest,  were 
used  in  a  restricted  sense,  and  could  apply  solely 
to  personal  property;  and  that  the  real  estate 
devised  to  the  executors  under  the  residuary 
clause  of  the  will  not  being  covered  by  the  man- 
date of  the  trusts  found  elsewhere  therein,  the 


and  pay  one  of  the 


parts  or  portions  to  each  of  my  said  children," 
etc.  The  Master  decided  that  under  this  clause 
the  executors  had  no  power  to  sell  the  real 
estate,  and  that  the  petition  for  confirmation  of 
sale  should  be  dismissed.  He  thus  held,  in 
effect,  that  although  the  testator  intended  a  dis- 
position of  his  entire  estate,  he  died  intestate  of 


testator  must  be  held  to  have  died  intestate  as  to  the  realty,  and,  although  he  intended  to  give  to 
that  portion  of  his  property.  Finally,  the  Master  his  wife  the  income  of  the  whole  estate,  he  left 
held,  that  the  petition  was  not  the  subject  of  the  her,  as  to  the  realty,  only  the  interest  she  would 
exercise  of  an  order  of  the  Court  for  leave  to  pay !  acquire  under  the  intestate  laws.    The  Master 


purchase-money  under  the  Act  of  1834,  above 
cited,  and  recommended  that  the  petition  be  dis- 
missed. 

Thereupon  the  petitioners  filed  exceptions  to 
the  Master's  report,  alleging,  inter  alia,  that  the 
Master  erred  in  finding  that  the  executors  had 
no  power  to  sell  the  decedent's  real  estate,  and 
in  recommending  that  the  petition  should  be  dis- 
missed. 

Edward  P.  AUinson  (S.  Davis  Page  and  Boies 
Penrose  with  him)  for  exceptants. 
No  counsel  appeared  contra. 

March  28,  1891.  Ashman,  J.  The  residuary 
clause  of  the  testator's  will  was  as  follows: 


reached  this  conclusion  through  his  belief  that 
the  direction  to  reduce  into  possession,  by  public 
or  private  sale,  all  the  capital,  principal,  moneys, 
or  interest,  could  apply  only  to  personalty. 

The  primary  inquiry,  we  think,  is  not  what  is 
the  precise  meaning  of  the  word  capital,  but 
what  was  the  meaning  which  the  testator  in- 
tended to  assign  to  it.  The  Master  has  reversed 
this  process,  and  has  attempted  to  bound  the 
testator's  intention  by  confining  it  within  the 
literal  definition  of  one  or  two  of  his  words. 
That  such  a  rule  is  not  possible  universally  in 
the  interpretation  of  wills  is  manifest  from  the 
frequency  with  which  it  is  transgressed ;  so 
strictly  technical  a  word  as  heirs  being  some- 
*«  All  the  rest,  residue,  and  remainder  of  my  j  times  held  to  mean  children,  and  so  purely  pop- 
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ulara  word  as  children  being  sometimes  read 
heirs.  But  the  word  capital,  if  it  can  be  said  to 
have  any  scientific  import  at  all,  certainly  in- 
cludes every  species  of  property  which  may  be 
employed  in  business,  or  may  be  the  subject  of 
ownership.  In  Society  v.  Commissioners  (28 
Barb.  320)  it  was  held  to  be  "that  fund  upon 
which  a  corporation  transacts  its  business,  and 
which  would  be  liable  to  its  creditors."  In  New 
Haven  v.  City  Bank  (31  Conn.  106)  the  capital 
of  a  bank,  it  was  said,  embraces  all  its  property, 
real  and  personal.  Bouvier  defines  it  as  "  the 
actual  estate,  whether  in  money  or  property, 
which  is  owned  by  an  individual  or  a  corpora- 
tion," and  the  same  meaning  is  given  in  Ander- 
son's Dictionary  of  the  Law,  1889,  p.  148.  It 
is  hardly  worth  while  to  multiply  authorities. 
The  words  estate  or  property  alone  are  sufficient 
to  carry  real  estate.  (Mayor  of  Hamilton  v. 
Hodson,  6  Moo.  P.  C.  76 ;  Hawksworth  v. 
Hawksworth,  27  Beav.  1.)  So  a  gift  of  "  what- 
ever I  may  die  possessed  of."  (Pitman  v.  Ste- 
vens, 15  East,  505  ;  VVilce  v.  Wilce,  5  M.  &  P. 
682,  7  Bing.  664;  Thomas  v.  Phelps,  4  Russ. 
348.)  So  the  capital  of  a  corporation  was  held 
to  include  all  of  its  property  of  whatever  kind 
and  wherever  located.  (Pacific  Hotel  Co.  v. 
Lieb,  83  Ills.  602 ;  Railroad  Co.  v.  Weber,  96 
Id.  443.)  And  that  the  word  principal  may 
represent  indifferently  either  real  or  personal 
estate,  or,  as  here,  a  fund  comprising  the  pro- 
ceeds of  sale  of  both  estates,  see  remarks  of 
Strong,  J.,  in  Sheets's  Estate  (2  P.  F.  S.  267). 
As  if  to  remove,  all  doubt  as  to  his  purpose,  the 
testator  has  brought  within  the  trust  not  only  all 
the  capital  which  he  had  invested  in  manufac- 
turing enterprises,  or  on  joint  account  with 
others,  but  all  which  he  had  invested  upon  his 
individual  account;  and  he  could  not  easily 
have  selected  broader  language  with  which  to 
compass  his  whole  estate. 

So  far,  therefore,  as  the  word  capital  is  to  be 
taken,  either  in  its  popular  or  its  legal  accepta- 
tion, there  is  nothing  from  which  to  infer  that 
the  testator  intended  by  its  use  to  restrict  it  to 
his  personal  estate.  It  was  said  that  the  direction 
in  the  immediate  context  to  "  receive,  collect, 
secure,  and  reduce  into  possession,"  implied 
such  a  restriction.  But  this  reduction  into  pos- 
session was  to  be  by  means  of  a  public  or  private 
sale ;  and  so  collocated,  the  clause  is  almost  ex- 
actly parallel  with  the  testamentary  direction  in 
Hamilton  v.  Buckmaster  (3  L.  R.  Eq.  323), 
where  the  testator  ordered  his  executors  "  to  sell 
his  personal  estate  and  to  collect  and  get  in  all 
money  due  and  owing  to  him  and  all  other  his 
estate."  The  Vice-Chancellor  said  there  was  no 
doubt  that  the  executor  had  power  to  sell  the 
real  estate. 


What  then  was  the  intention  which  prompted 
the  scheme  of  this  will?  It  was  to  give  the 
widow  the  income  of  the  whole  estate  for  life, 
and  thereafter  the  principal  in  equal  shares  to 
the  children.  To  this  end  the  capital  was  to  be 
reduced  into  possession  by  public  or  private  sale, 
and  the  proceeds  were  to  be  moulded  into  a  fund 
yielding  an  annual  interest.  The  legal  title  to 
the  capital  was  conveyed  to  the  executors  by 
words  which  not  only  fixed  the  quantum  of  the 
estate,  but  described  its  constituent  parts :  "  All 
the  rest,  residue,  and  remainder  of  my  estate, 
real,  personal,  and  mixed,  of  whatever  nature 
and  wherever  situated,  I  will,  give,  devise,  and 
bequeath  to  my  executors,  their  heirs  and  as- 
signs." The  word  devise  is  of  itself  so  control- 
ling in  its  effect  that  where  it  appears  in  a  gift, 
although  the  trusts  declared  are  only  applicable 
to  personalty,  the  real  estate  will  pass.  (Doe  d. 
Burkitt  v.  Chapman,  1  H.  Bl.  223  ;  Dannage  v. 
White,  x  J.  &  W.  583 ;  Stokes  v.  Salomons,  9 
Ha.  75  ;  Lloyd  v.  Lloyd,  7  Eq.  458;  Longley  &. 
Longley,  13  Id.  133.)  Under  any  other  con- 
struction of  this  trust,  we  shall  have  the  incon- 
gruity of  a  gift  of  the  real  estate  to  the  trustees, 
with  no  uses  declared,  and  therefore  an  intestacy. 
We  think  it  clear  that  the  testator  devised  the 
real  estate  for  the  same  purpose  that  he  gave  the 
personal ;  that  the  two  might  be  blended  into  a 
common  fund  for  the  benefit  of  his  widow.  The 
direction  to  raise  that  fund  was  too  positive  to 
be  evaded ;  it  bore  within  itself,  whether  they 
were  expressed  or  were  left  to  be  implied,  all 
needful  powers  for  carrying  it  into  effect ;  and 
it  worked  a  conversion  of  the  land,  because  it 
was  as  money  and  not  as  land  that  the  testator 
intended  his  estate  should  be  enjoyed  by  his 
beneficiaries.  The  cases  of  Morrow  v.  Brenizer 
(2  R.  185),  Roland  v.  Miller  (4  Out.  50),  and 
Going  v.  Emery  (16  Pick.,  Mass.,  1 1 1),  establish 
this  point.  Finally,  the  duty  to  raise  the  fund 
and  to  apply  its  income  was  the  only  element  of 
the  trust  which  saved  it  from  being  executed  at 
the  moment  of  its  creation ;  the  trust  for  sepa- 
rate use  having  fallen  because  the  testator  could 
not  impose  such  a  trust  upon  a  gift  to  his 
widow. 

The  exceptions  are  sustained,  and  leave  is 
granted  to  pay  the  purchase-money. 

c.  k.  z. 

[Cf.  Jacobs'  $  Estate,  27  Weekly  Notes,  365,  where 
the  words,  "  The  remainder  and  residue  of  my  money  I 
give  and  bequeath,"  etc.,  were  held  to  include  and  carry 
real  estate] 
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July  '90,  156.  March  17,  1891. 

Everett  v.  Niagara  Insurance  Co. 

Insurance — Stipulation  at  to  time  within  which 
suit  mutt  be  brought — Construction  of— Prac- 
tice. 

A  stipulation  in  a  policy  of  fire  insurance  that  no 
action  upon  it  should  be  sustained  unless  14  commenced 
within  twelve  months  next  after  the  fire  shall  have 
occurred"  is  a  valid  contract,  and  will  be  enforced. 
Such  agreements,  however,  being  in  derogation  of  the 
common  law,  will  be  strictly  construed. 

In  an  action  upon  a  policy  containing  a  provision 
similar  to  the  above,  it  appeared  that  the  fire  occurred 
on  January  6,  1887,  and  suit  was  begun  by  praecipe 
filed  December  27,  1867.  On  January  30,  1888,  a  rule 
was  granted  to  show  cause  why  the  return  of  the 
sheriff  should  not  be  set  aside,  and  this  rule  was  made 
absolute  on  Deoember  28,  1888.  On  January  11,  1889, 
a  judgment  of  won  pros,  was  entered  under  the  rules  of 
Court  iu  default  of  a  narr.  being  filed  within  a  year. 
On  January  25,  1869,  a  precipe  for  an  alias  summons 
was  filed  and  an  alias  summons  was  issued.  On  a 
point  of  law  reserved,  the  lower  Court  held  that  the 
J  udgment  of  non  prot.  was  improperly  entered,  as  the  de- 
fendant having  appeared  de  bene  est*  only,  and  the  ser- 
vice having  been  set  aside,  was  not  in  court,  and  had  no 
standing  to  order  a  non  proa.,  and  that,  therefore,  the 
judgment  of  non  pros,  not  being  a  termination  of  the 
original,  the  alias  summons,  issued  more  than  a  year 
after  the  prior  one,  was  merely  a  continuation  of  the 
original  suit  begun  in  1887,  and  that  the  contract  limi- 
tation did  not  apply.    On  appeal : 

J /eld,  that  the  alias  was  based  upon  and  supported 
by  the  prior  writ,  and  the  contract  limitation  did  not 
apply  to  the  period  between  the  issuing  of  the  original 
and  alias  writs. 

Hocking  v.  Ins.  Co.,  130  Pa.  170,  and  Riddlesbarger 
v.  Ins.  Co.,  7  Wallace,  386,  distinguished. 

Appeal  of  the  Niagara  Insurance  Company, 
defendant,  from  the  judgment  of  the  Common 
Pleas  of  Clinton  County. 

The  facto  are  substantially  as  follows:  The 
Niagara  Insurance  Co.  on  September  3,  1886, 
issued  a  policy  of  insurance  upon  the  stock  of 
goods  belonging  to  J.  F.  Everett,  the  policy  con- 
taining, infer  o/ia,  the  following  stipulation  : — 

9.  It  is  hereby  expressly  provided  that  no  suit  or 
action  against  this  company  for  the  recovery  of  any 
claim  by  virtue  of  this  policy  shall  be  sustainable  in 
any  Court  of  law  or  equity  until  after  full  compliance 
by  the  assured  with  all  the  foregoing  requirements ; 
nor  unless  such  suit  or  action  shall  be  commenced 
within  twelve  months  next  after  the  fire  shall  have 


occurred  ;  and  should  any  suit  or  action  be  commenced 
against  this  oompauy  after  the  expiration  of  the  afore- 
said twelve  months,  the  lapse  of  time  shall  be  taken 
and  deemed  as  conclusive  evidence  against  the  validity 
of  such  claim.  And  it  is  further  covenanted  by  the 
parties  hereto  that  no  officer,  agent  or  representative 
of  this  company  shall  be  held  to  have  waived  any 
of  the  terms  and  conditions  of  this  policy,  unless  such 
waiver  shall  be  indorsed  hereon  in  writing. 

On  January  6,  1887,  Everett's  store  was  de- 
stroyed by  fire,  and  he  subsequently  brought  suit 
upon  the  policy,  and  at  the  trial,  before  Barnett, 
P.  J.,  of  the  41st  Judicial  District,  specially  pre- 
siding, proved  his  loss.  The  facts  appear  in  the 
charge  of  the  Court,  which  was  as  follows : — 

"  This  case  will  turn  finally  on  the  question  of 
law  to  be  determined  by  the  Court.  If  the 
plaintiffs,  under  the  evidence  in  the  case,  are 
entitled  to  recover  at  all,  it  is  agreed  that  they 
are  entitled  to  a  verdict  for  $1384.18.  We, 
therefore,  instruct  a  verdict  to  be  rendered  for 
that  amount,  subject  to  the  question  of  law  re- 
served by  the  Court  growing  out  of  the  following 
facts :  The  fire  occurred  on  the  6th  day  of  Janu- 
ary,  1887,  and  suit  was  brought  to  No.  140, 
Junuary  Term,  1888,  by  praecipe  filed  December 
27,  1887.  On  the  30th  of  January,  1888,  a  rule 
was  granted  to  show  cause  why  the  return  of  the 
sheriff  as  to  the  summons  should  not  be  set  aside. 
On  the  28th  of  December  this  rule  was  made  ab- 
solute; on  the  11th  of  January,  1889,  a  judg- 
ment of  non  pros,  was  entered  under  the  rules  of 
Court  in  default  of  no  declaration  having  been 
filed  within  a  year  from  the  first  day  of  the  term 
to  which  the  action  was  brought.  On  the  2oth 
of  January,  1889,  praecipe  for  alias  summons 
filed.  Under  this  statement  of  facts  shown  by 
the  record  and  not  controverted,  the  question 
of  law  is  reserved,  whether  the  plaintiff  can  now 
recover  a  verdict,  notwithstanding  the  judgment 
of  non  pros,  being  entered  in  favor  of  the  de- 
fendant. Under  this  reservation  of  the  question 
of  law  to  be  determined  finally  by  the  Court  and 
subject  to  the  decision  of  the  Court  in  this  action, 
you  render  a  verdict  in  favor  of  the  plaintiff  for 
$1384.18." 

A  verdict  was  accordingly  rendered  for  the 
plaintiff  for  $1384.18. 

Subsequently,  after  argument  on  the  reserved 
point,  the  Court  filed  the  following  opinion : — 

"  In  this  case  the  verdict  of  the  jury  was  in 
favor  of  the  plaintiff.  But  a  question  of  law 
was  reserved  by  the  Court  in  the  following  form, 
to  wit :  The  fire  occurred  on  the  6th  of  January, 
1887.  Suit  was  brought  to  No.  140,  January 
Term,  1888,  by  praecipe  filed  December  27,  1887. 
On  the  30th  of  January,  1888,  rule  granted  to 
show  cause  why  the  return  of  the  sheriff  as  to  the 
service  of  the  summons  should  not  be  set  aside. 
On  the  28th  of  December,  1888,  this  rule  was 
made  absolute.    On  the  11th  of  January,  1889, 
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judgment  of  non  pros,  was  entered  under  the 
rules  of  Court  in  default  of  a  declaration  having 
been  filed  within  a  year  from  the  first  day  of  the 
term  to  which  the  action  is  brought.  On  the 
25th  of  January,  1889,  precipe  for  alias  sum- 
mons filed.  Under  this  statement  of  facts  shown 
by  the  record  and  not  controverted,  the  question 
of  law  is  reserved  by  the  Court,  whether  the 
plaintiff  can  now  recover  a  judgment,  notwith- 
standing the  judgment  of  non  pros.,  and  if  not, 
then  judgment  to  be  rendered  in  favor  of  the  de- 
fendant, notwithstanding  the  verdict. 

"  There  is  one  other  fact  which  does  not  ap- 
pear in  the  above  statement,  because  either  it 
was  not  brought  to  the  attention  of  the  Court  at 
the  time,  or,  if  so,  was  overlooked ;  that  the  ap- 
pearance for  the  defendant  in  No.  140,  January 
Term,  1888,  was  not  absolute  but  only  de  bene 
esse  at  the  time  when  judgment  of  non  pros,  was 
entered.  It  was  contended  by  the  defendant 
that  the  entry  of  the  judgment  of  non  pros,  was 
a  final  termination  of  said  suit  to  No.  140,  Janu- 
ary Term,  1888,  and  therefore  No.  37,  February 
Term,  1889,  is  not  a  continuation  of  the  original 
action  by  an  alias  summons,  but  is  in  reality  itself 
a  new  and  independent  suit ;  and  there  can  be  no 
recovery  therein  by  the  plaintiff,  both  by  reason 
of  the  said  judgment  of  non  pros,  and  because  the 
limit  of  time  within  which  suit  must  be  brought 
under  the  terms  of  the  contract  had  expired. 

*.4  But  the  fact  that  there  was  not,  at  any  time, 
an  absolute  appearance  for  the  defendant  in  No. 
140,  January  Term,  1888,  quite  takes  away  the 
force  of  the  defendant's  argument.  Thus,  in 
Blair  v.  Weaver  (11  S.  &  R.  85)  it  is  said: 
4  The  attorney,  though  there  be  an  appearance 
de  bene  esse,  may  move  to  set  aside  the  writ  or 
service,  for  his  appearance  de  bene  esse  was,  pro- 
vided there  was  a  good  writ  and  good  service.' 
And  in  Skidmore  v.  Bradford  (4  Pa.,  on  page 
800)  it  is  said,  'It  is  a  familiar  principle,  that 
actual  appearance  is  a  waiver  of  defects  in  the 
process  or  service  of  it ;  and  without  a  full  ap- 
pearance, the  debtor  had  not  a  right  to  open  his 
lips  at  the  return  of  the  writ.'  (See  also  Bolard 
v.  Mason,  66  Pa.  188.) 

"  In  this  case  the  service  of  the  summons  was 
set  aside  on  the  28th  of  December,  1888.  The 
defendant  was  then  out  of  Court,  and  the  entry 
of  the  judgment  of  non  pros,  made  on  the  11th 
of  January,  1889,  was  unauthorized  and  without 
full  legal  effect,  and  has  since,  upon  application, 
been  stricken  off  by  the  Court.  (See  Craig  v. 
Barclay,  48  Pa.  202  ;  Ashton  v.  Bell,  19  Weekly 
Notes,  38.) 

"  If  the  entry  of  the  judgment  of  non  pros. 
was  not  a  final  termination  of  No.  140,  January 
Term,  1888,  then  the  alias  summons  to  No.  37, 
February  Term,  1889,  is  the  continuation  of  a 
suit  brought  within  the  limited  time ;  and  that 


judgment  being  now  also  stricken  from  the  record, 
the  plaintiff  is  entitled  to  judgment  on  the  ver- 
dict in  his  favor. 

"  And  now,  27th  of  May,  1890,  judgment  on 
the  reserved  question  of  law  is  hereby  given  in 
favor  of  the  plaintiff,  and  the  prothonotary  is 
directed,  upon  payment  of  the  jury  fee,  to  enter 
judgment  in  favor  of  the  plaintiff  on  the  verdict 
of  the  jury." 

Defendant  appealed,  assigning  as  error  (1) 
the  entry  of  judgment  for  plaintiff  on  the  re- 
served point,  and  (2)  not  entering  judgment  for 
defendant. 

C.  S.  AfcOormick,  for  appellant. 

Seymour  D.  Ball,  for  appellee. 

May  18,  1891.  Mitchell,  J.  The  only 
question  raised  by  the  assignments  of  error  is  the 
correctness  of  the  judgment  entered  for  plaintiff 
on  the  verdict,  instead  of  being  entered  for  de- 
fendant on  the  reserved  point.  The  point  was 
imperfectly  reserved,  as  the  vital  fact  was  omitted, 
to  wit,  the  limitation  in  the  policy  as  to  the  time 
of  bringing  suit.  But  as  this  omission  was  mani- 
festly a  mere  oversight,  and  both  parties  as  well 
as  the  Court  have  treated  that  fact  as  established 
in  the  case,  we  proceed  to  consider  it. 

The  policy  stipulated  that  no  action  upon  it 
should  be  sustained  unless  commenced  within 
twelve  months  next  after  the  fire  should  have 
occurred.  Such  contracts  are  valid  (Hocking 
v.  Ins.  Co.,  130  Pa.  170),  and  will  be  enforced 
even  in  case  of  accidental  failure  to  comply, 
through  mistake  in  the  policy,  or  in  a  previous 
suit.  (Ins.  Co.  v.  Ban-,  94  Pa.  345;  Ins.  Co. 
v.  Brown,  128  Id.  886;  Hocking  v.  Ins.  Co., 
supra.)  The  present  case,  therefore,  depends 
upon  two  questions,  first,  whether  this  is  an  alias 
based  upon  and  supported  by  the  prior  writ,  and 
secondly,  if  so,  whether  the  contract  limitation 
applies  to  the  period  between  the  issue  of  the 
original  and  the  alias. 

The  present  writ  is  an  alias  summons  in  form, 
and  was  duly  issued  as  such.  But  calling  it  an 
alias  will  not  make  it  one  in  effect,  if  in  fact  the 
original  was  dead  at  the  time  this  issued.  The 
service  of  the  original  was  set  aside,  but  the  writ 
itself  remained,  and  beyond  question  kept  the 
action  alive  at  least  until  the  entry  of  the  non- 
suit. Appellant  argues,  however,  that  as  the 
nonsuit  was  on  the  record  when  the  alias  issued, 
even  though  it  was  subsequently  struck  off,  the 
original  writ  was  functus  officio  for  all  purposes 
at  that  time,  and  the  status  of  the  so-called  alias 
must  be  determined  as  of  that  date.  This  argu- 
ment would  be  of  great  force  if  the  nonsuit  had 
been  taken  off  by  the  Court  for  any  ground  sub- 
sequently arising,  though  even  then,  as  there  were 
no  third  parties  whose  interests  would  be  affected, 
the  Court  might  probably  have  ordered  it  struck 
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off  nunc  pro  tunc  as  of  the  date  of  its  entry. 
But  the  Court  struck  off  the  nonsuit  because  it 
was  entered  without  authority,  and  therefore 
never  was  of  any  force.  The  special  ground 
assigned  in  the  opinion  of  the  learned  Judge 
below,  is  that  the  service  having  been  set  aside, 
and  the  defendant  having  appeared  de  bene  esse 
only,  he  was  not  in  Court,  and  had  no  standing 
to  take  any  such  step  in  the  cause.  The  entry 
of  the  nonsuit  was,  therefore*  no  more  than  any 
unauthorized  entry  on  the  record  by  a  stranger. 
This  view  of  the  extent  of  an  appearance  de  bene 
esse  is  sustained  by  the  general  understanding 
and  practice  of  the  profession,  and  by  the  au- 
thorities as  far  as  they  appear  to  have  passed 
upon  the  subject.  (Blair  r.  Weaver,  11  S.  &  R. 
84  ;  Winrow  v.  Raymond,  4  Pa.  501 ;  Skidmore 
r.  Bradford,  Id.  296,  800 ;  Bolard  v.  Mason,  66 
Id.  138.)  But  there  is  also  another  view  which 
leads  to  the  same  result.  The  rule  of  the  Court 
below,  under  which  the  nonsuit  was  entered, 
while  not  expressly  so  limited,  appears  to  con- 
template cases  where  the  defendant  is  within  the 
jurisdiction  of  the  Court,  either  by  service  or  by 
general  appearance.  Otherwise  as  the  Court  is 
without  power  to  proceed  in  the  case,  there  would 
appear  to  be  no  occasion  for  compelling  the  plain- 
tiff to  go  through  the  useless  form  of  filing  a 
declaration.  This  appears  to  be  the  natural  con- 
struction of  the  rule,  and  that  such  was  the  view 
of  the  learned  Judge  below,  who  entered  the  final 
judgment,  we  may  fairly  infer  from  his  citation 
of  Ashton  v.  Bell  (19  Weekly  Notes,  88), 
where  a  similar  rule  was  so  construed  by  the 
Court  of  Common  Pleas  No.  8,  of  Philadelphia. 
On  both  grounds,  therefore,  we  are  of  opinion 
that  the  Court  below  was  right  in  treating  the 
nonsuit  thus  entered  without  authority  under  the 
rule  of  Court,  as  of  no  effect,  thus  leaving  the 
present  writ  as  an  alias  in  fact  as  well  as  in  name. 

This  brings  us  to  the  second  contention  of  ap- 
pellant, that  even  as  an  alias,  this  writ  was  too 
late,  being  issued  more  than  twelve  months  after 
the  original,  and  as  the  parties  had  by  their  con- 
tract fixed  their  own  period  of  limitation,  it 
should  be  applied  to  the  alias  as  well  as  to  the 
original.  This,  however,  is  too  stringent  a  con- 
struction of  the  agreement  against  the  plaintiff. 
Such  agreements  are  lawful,  as  already  said,  but 
they  are  in  derogation  of  the  general  law  of  the 
Commonwealth,  and  to  be  available  the  stipula- 
tion should  be  clear.  Here  it  is  that  the  action 
«*  shall  be  commenced  within  twelve  month*." 
There  is  no  provision  for  anything  beyond  the 
commencement.  Thereafter  it  is  to  take  the 
regular  course,  according  to  the  general  law. 
The  present  plaintiff  has  brought  himself  strictly 
within  his  agreement.  He  began  his  action 
within  the  time  specially  agreed,  and  he  kept  it 
alive  by  the  means  and  within  the  time  allowed 


him  by  the  law.  It  was  no  fault  of  his  that  the 
first  writ  was  ineffectual  to  bring  the  defendant 
into  Court,  but  his  misfortune  did  not  go  beyond 
the  failure  of  the  service.  If  that  were  sufficient 
to  end  his  action,  then  the  defendant  by  avoiding 
service  for  twelve  months  could  defeat  him  alto- 
gether. It  is  not  reasonable  to  suppose  that  the 
agreement  contemplated  any  such  result.  The 
cases  of  Hocking  v.  Ins.  Co.  (130  Pa.  170),  and 
Riddlesbarger  r.  Insurance  Co.  (7  Wall.  386), 
are  widely  distinguishable.  In  them  the  first 
action  had  come  to  an  absolute  end,  and  that 
which  the  plaintiffs  had  commenced  after  the 
stipulated  period  had  expired,  was  a  new  and 
distinct  action.  It  was  said  in  the  former  that 
it  was  a  hard  case  for  the  plaintiff,  but  he  was 
clearly  within  the  prohibition  of  his  contract. 
Here  the  plaintiff  is  clearly  not  within  the  pro- 
hibition, but  has  preserved  all  of  his  rights. 
Judgment  affirmed.  w.  M.  8.,  jr. 

[See  next  case.] 


Jul j  '90,  157.  March  17,  1891. 

Everett  v.  London  and  Lancashire  Fire 
Insurance  Company. 

Insurance — Proofs  of  loss —  Waiver  of  condi- 
tions of  policy  by  implication — Stipulations 
as  to  time  within  which  suit  must  be  brought 
and  as  to  over-insurance — Independent  testi- 
mony as  to  value  of  goods. 

It  is  the  duty  of  the  Insured  not  of  the  insurers  to 
prepare  proof*  of  loss,  and  where  proofs  are  prepared  by 
alleged  agents  of  the  company,  the  latter  is  not  hound 
hy  the  acts  of  such  parties  without  express  authority 
shown  to  be  in  such  agents. 


The  retention  of  proofs  of  loss  by  an  i 
pany,  without  objection,  is  evidence  of  the  acceptance 
of  them  by  the  company. 

Where  proofs  of  loss  are  famished  a  company  con- 
taining a  schednleof  the  different  companies  insuring, 
the  amounts  of  their  policies,  and  the  proportionate 
payment  due  from  each  on  the  basis  of  an  adjusted 
loss,  and  no  objection  is  made  by  a  company  on  ac- 
count of  over-insurance,  there  is  evidence  of  a  waiver 
by  estoppel  of  a  condition  against  over-insurance,  for 
silence  in  this  regard  might  lead  the  insured  to  a  dis- 
advantageous settlement  with  the  other  companies. 

To  constitute  a  waiver  by  implication  of  a  condition 
as  to  the  time  within  which  a  suit  must  be  brought, 
the  acts  constituting  such  waiver  must  be  done  during 
the  running  of  the  period  of  limitation,  not  after  it 
has  expired  and  the  rights  of  the  parties  have  become 
fixed. 

Where  the  policy  provides  a  specific  method  of  ob- 
taining the  value  of  the  goods,  no  independent  testi- 
mony as  to  their  value  can  be  given. 

Where  the  contention  is  that  the  receipt  and  reten- 
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tion  of  the  proofs  of  loss,  without  objection,  was  an  ac- 
quiescence by  the  company  as  to  the  amount,  any  in- 
dependent testimony  as  to  the  value  of  the  goods  is 
irrelevant. 

Appeal  of  the  London  and  Lancashire  Fire 
Insurance  Company  of  Liverpool,  defendant, 
from  the  judgment  of  the  Common  Pleas  of 
Clinton  County. 

The  facts  are  substantially  as  follows:  On 
September  8,  1886,  the  defendant  company 
issued  a  pojicy  of  insurance  upon  the  stock  of 
goods  belonging  to  J.  F.  Everett,  said  policy 
containing,  inter  alia,  the  following  stipula- 
tions : — 

Sec.  1.  If  the  insured  shall  have  or  shall  hereafter 
make  any  other  insurance  on  the  property  hereby  in- 
sured or  any  part  thereof  withont  the  consent  of  the 
company  written  thereon,  ....  then  and  in  every 
such  case  the  policy  shall  be  void. 

Sec.  2.  If  auy  difference  shall  arise  with  respect  to 
the  anion nt  of  any  claim,  for  loss  and  damage  by  fire, 
and  no  fraud  suspected,  such  difference  shall  be  sub- 
mitted to  arbitrators,  indifferently  chosen,  whose  award 
or  that  of  the  umpire  shall  be  conclusive. 

Sec.  14.  It  is  furthermore  hereby  expressed,  pro- 
vided, and  mutually  agreed  that  no  suit  or  action 
against  this  company  for  the  recovery  of  any  claim  by  ! 
virtue  of  this  policy  shall  be  sustainable  in  any  Court  J 
of  law  or  chancery  until  after  an  award  shall  have 
been  obtained  fixing  the  amount  of  such  claim  in  the 
manner  above  provided,  nor  unless  snch  suit  or  action 
shall  have  been  commenced  within  three  months  next ! 
after  the  loss  shall  occur,  and  should  any  such  suit 
or  action  be  commenced  against  the  company  after  the 
expiration  of  the  aforesaid  three  mouths,  the  lapse  of 
time  shall  be  taken  and  deemed  as  conclusive  evidence 
against  the  validity  of  such  claim,  any  Statute  of 
Limitations  to  the  contrary  notwithstanding. 

On  January  6,  1887,  Everett's  store  was  de- 
stroyed  by  fire,  and  subsequently  D.  F.  Good, 
who  represented  the  Insurance  Company  of 
North  America,  and  Edward  Clough,  who 
represented  the  Union  Company,  undertook  to 
adjust,  and  after  some  dispute  Everett  made  a 
proposition  to  accept  $5000  as  a  basis  of  settle- 
ment, the  amount  to  be  paid  pro  rata  by  the 
various  insurance  companies.  Notice  of  this  was 
sent  to  defendant  company  aa  follows : — 

Scbedclb  "  A"  Statement  op  Assukeu. 

Slock  purchased  from  W.  C.  Andrews,  Aug.  27.  ISM       13,708  00 

Purchase*  aa  per  invoices  since  813,942  45 

Leas  discounts  for  caab   681  67 

  1S.2M  7* 


Apportionment. 

Manuf.  and  Merchant*  In*.  Co.    .  .  Insures  $1500  Pays  S*s2  35 

Loudou  and  Lancashire   "  1600  "  882  35 

Niagara  Ins.  Co.  of  N.  V   "  2000  "  1176  48 

Union  In*.  Co.  of  Phlla.   "  1250  "  735  29 

Washington  K.  and  M.  Ina.  Co.    .  .  «•  1280  "  7S5  2a 

In*.  Co.  of  North  America  ....  "  1000  "  »  24 


Total  f8500 


00 


Total   816,968  78 

Dxiwct. 

For  sales.  cash  estimated  from  deposits  .  .  $4762  16 

For  sales,  credit  from  ledger   1431  70 

Personal  aeet   787  73 

For  cash  in  Slate  Bank,  proceeds  of  sales   .  804  62 
Cash  paid  on  aoct.  of  purchases,  prooeeda 

of  sales   1219  34 

•  4s$9  52 


•  15  per  cent,  profit 


97 
1231  96 


$8,213  01 


Total  claim  $8,755  77 


It  nowhere  appeared  that  either  Good  or  Clough 
had  any  authority  to  act  for  the  defendant  com- 
pany. 

The  defendant  company  some  time  after  the 
fire  wrote  to  their  agent  that  to  avoid  litigation 
the  company  would  settle  under  certain  condi- 
tions ;  they  expressly  denied  any  liability  how- 
ever, and  there  was  no  evidence  that  the  contents 
of  these  letters  were  made  known  to  plaintiff ; 
they  seem  to  have  been  written  some  eight 
months  after  the  fire. 

On  December  27,  1887,  almost  a  year  after 
the  fire  occurred,  an  action  was  commenced  in 
the  Common  Pleas  of  Clinton  County  to  recover 
the  amount  of  the  policy.  After  the  sheriff  made 
return  of  the  writ,  the  defendant  appeared,  D.  B. 
E.,  and  procured  a  rule  to  show  cause  why  the 
return  of  the  service  made  by  the  sheriff  should 
not  be  set  aside.  Depositions  were  taken  and 
the  rule  to  show  cause  duly  argued.  The  Court 
on  December  28,  1888,  made  the  rule  absolute. 
The  writ  was  returnable  January  5,  1888.  On 
January  11,  1889,  in  pursuance  of  a  rule  ot 
Court,  defendant's  counsel  procured  a  judgment 
of  non  pros,  to  be  entered.    On  January  25, 

1889,  plaintiff's  council  issued  what  is  called  an 
alias  summons,  which  was  docketed  to  No.  37, 
February  Term,  1889,  and  on  February  2,  1889, 
filed  his  narr.  or  statement  in  that  cause.  The 
cause  then  proceeded  to  issue,  and  on  March  4, 

1890,  a  jury  was  called  and  duly  sworn  to  try 
the  cause. 

Mary  Sherlock,  a  witness  on  behalf  of  plain- 
tiff, was  asked  as  to  the  value  of  the  goods  in 
plaintiff's  store. 

Defendant's  counsel  objected  to  the  evidence 
showing  or  tending  to  show  the  value  of  the 
goods  in  the  store  at  the  time  of  the  (ire  or  the 
loss  sustained  by  the  assured,  because  the  policy 
provides  the  method  by  which  the  amount  and 
the  value  of  the  property  destroyed  is  to  be 
arrived  at,  and  makes  that  method  conclusive. 
Objection  overruled.  Exception.  (Eighth  as- 
signment of  error.) 

The  Court  (Barnett,  P.  J.,  of  the  41st  judi- 
cial district)  charged  the  jury  as  follows: — 

"J.  F.  Everett,  the  legal  plaintiff  in  this  case, 
wag  at  one  time  a  merchant  doing  business  in 
this  city.  He  had  a  stock  of  dry  goods,  upon 
which  he  effected  a  total  insurance  of  some 
$8500,  distributed  among  six  different  companies. 
During  the  continuance  of  the  life  of  those  poli- 
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cies  a  fire  occurred  and  those  goods  were  de- 1  if  the  plaintiff  proposed  to  accept  $5000,  and  the 
6troyed,  and  this  suit  is  now  brought  against  the  1  adjusters  agreed  that  was  the  amount  of  damage 
defendant  company,  the  London  and  Lancashire  sustained  in  proportion  to  the  loss,  then  there 
Insurance  Company,  of  Liverpool,  England,  for  was  no  dispute  between  these  parties,  and  there 


the  purpose  of  recovering  from  it  the  propor- 
tionate 6hare  of  the  loss  sustained.  The  plaintiff 
has  given  in  evidence  the  policy,  shown  when  the 
fire  occurred,  called  some  witnesses  to  show  the 
probable  value  of  the  goods,  and  that  the  repre- 
sentatives of  the  defendant  company  met  for  the 
purpose  of  adjusting  the  loss,  [and  that  they 


was  no  need  for  a  tribunal  to  settle  this  dispute, 
and,  therefore,  there  was  no  necessity  for  having 
an  award  of  arbitrators  to  dispose  of  and  fix  that 
which  the  parties  themselves  had  agreed  and 
fixed  among  themselves.  So  that,  in  the  opinion 
of  the  Court,  that  clause  of  the  policy  does  not 
stand  in  the  way  of  the  plaintiff's  right  to  re- 


agreed  upon  what  should  be  the  total  loss  and  the  |  cover.]  The  policy  of  insurance  contains  also 
proportionate  share  of  each  of  these  companies,  |  another  clause  to  the  effect  that  no  suit  shall  be 
what  they  should  pay;]  and  if  this  was  all  that  j  sustained  against  the  company  either  in  any 
was  in  this  case  the  plaintiff  would  be  entitled  to  Court  of  law  or  equity  after  the  expiration  of 
your  verdict,  and  would  be  entitled  to  recover  three  months  after  the  tire.  No  suit  was  brought 
from  this  defendant  the  amount  of  its  propor-  1  within  the  three  months.    The  fire  occurred  on 


tionate  share  of  the  $5000,  less  the  $186.52,  and 
gome  costs  that  were  paid  upon  the  attachment 
execution.  But  the  defence  in  this  case  is  that 
the  policy  of  insurance  upon  which  this  action  is 
based  contains  certain  clauses  which  will  prevent 
a  recovery  by  the  plaintiff.  One  clause  is,  that 
if  other  and  additional  insurance  was  effected 
upon  those  goods  without  the  consent  of  the  com- 
pany issuing  this  policy  that  would  avoid  the 
policy,  that  it  would  be  a  bar  to  the  plaintiff's 
right  to  recover.  They  did  consent,  however, 
that  additional  insurance,  not  to  exceed  $3000, 
should  be  effected  upon  the  goods  of  the  plaintiff, 
they  having  insured  to  the  extent  of  $1500. 
Having  permitted  additional  insurance  of  $3000, 
they  agreed  that  the  goods  might  be  insured  to 
the  amount  of  $4500.  But,  in  point  of  fact,  these 
goods  were  insured  to  the  amount  of  $8500,  this 
being  largely  in  excess  of  the  amount  which  this 
company  agreed  to  insure  and  permit  to  be  in- 
sured. If  there  was  nothing  else  in  this  case 
which  would  avoid  this  policy,  the  excess  of  in- 
surance would  render  this  policy  void,  and  the 
plaintiff  could  not  recover.  There  is  another 
clause  contained  in  this  policy  of  insurance  which 
provides  that  no  suit  shall  be  sustained  unless 
after  an  award  of  arbitrators  fixes  the  amount  of 
the  loss ;  but  so  far  as  this  clause  in  the  policy  is 
concerned,  we  are  of  the  opinion  that  there  is  no 
need  of  a  tribunal  to  settle  a  dispute  where  no 

dispute  exists.  It  seems  that  in  this  case  the  I  and  the  company  did  not  act,  it  showed  that  not- 
plaintiff  claimed  the  full  amount  of  his  insuranec,  withstanding  this  clause  in  the  policy  relating  to 


the  6th  of  January,  and  this  suit  was  brought  on 
the  27th  of  December,  I  believe,  which  is  more 
than  three  months  after  the  fire  occurred.  And 
if  there  were  nothing  else  in  this  case,  that  would 
be  a  complete  bar  to  the  plaintiff's  right  to  re- 
cover, and  it  would  be  our  duty  to  say  to  you,  as 
a  matter  of  law,  that  your  verdict  must  be  for  the 
defendant ;  if  the  terms  of  the  policy  are  allowed 
to  stand  as  they  are,  and  the  rights  of  these 
parties  are  to  be  determined  by  the  terms  of  the 
contract  as  they  remain  and  are  expressed  in  the 
policy  of  insurance,  then  the  plaintiff  in  this  case 
has  no  right  to  recover,  and  your  verdict  should 
be  for  the  defendant.  But,  the  plaintiff  says  that 
the  defendant  company  waived  these  conditions 
in  the  policy.  A  waiver  is  any  act  on  the  part  of 
the  defendant  which  is  inconsistent  with  the  in- 
tention upon  their  part  to  require  a  compliance 
with  the  provisions  and  conditions  of  the  policy. 
[So  far  as  the  excess  of  insurance  is  concerned 
there  may  not  be  very  great  difficulty  in  this  case 
for  the  jury  to  find  that  there  was  a  waiver  of  that 
condition  when  the  representatives  of  these  dif- 
ferent companies  met  for  the  purpose  of  adjusting 
this  loss.  The  agent  of  this  company  was  aware 
that  insurance  had  been  made  to  exceed  the  $4500. 
It  appeared  to  the  adjusters  then  that  the  whole 
amount  of  the  insurance  and  the  whole  amount  of 
the  claim  was  much  higher,  that  it  was  $8500. 
Having  knowledge  of  this  excess  of  insurance 


the  sum  of  $8500,  but  when  the  adjusters  of  the 
several  companies  met,  he  was  unable  to  satisfy 
them  that  he  had  sustained  that  amount  of  loss 
by  any  actual  proof  which  he  could  furnish,  and 
[he  agreed  that  he  would  accept  $5000  as  the 
amount  of  his  loss,  and  the  adjusters  seem  to  have 
agreed  that  his  loss  should  be  adjusted  at  that 
amount,  and  they  proportioned  the  several  shares 
among  the  respective  companies  upon  that  basis. 
If  tbis  was  the  agreement  between  the  parties, 


the  excess  of  insurance,  and  that  they  would  be 
willing  to  pay  their  amount,  the  jury  might  from 
that  infer  that  there  was  a  waiver  of  this  condi- 
tion of  the  policy.]  On  the  other  hand,  with 
regard  to  the  other  condition  of  the  policy,  there 
is  more  difficulty.  That  condition  is  that  after 
the  expiration  of  three  months  from  the  date  of 
the  fire  no  suits  shall  be  maintained  against  this 
defendant.  This  suit  was  not  brought  until  long 
after  the  expiration  of  three  months  given  to  the 
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plaintiff'  to  recover.  But  the  plaintiff  alleges  that 
there  was  a  waiver  of  this  condition  in  the  policy  ; 
that  the  evidence  that  they  rely  upon  to  establish 


And  we  say  to  you  that  the  burden  of  proof  rests 
upon  the  plaintiff  to  satisfy  your  minds  reasonably 
well  by  this  evidence  that  there  was  such  a 


this  waiver  before  the  jury  is  the  agreement,  as  waiver.  Taking  the  policy  as  it  stands,  giving 
they  allege  the  adjustment  was  made  by  the  rep-  full  effect  to  all  the  conditions  in  that  policy, 


resentatives  of  these  different  companies,  very 
shortly  after  the  fire,  for  the  purpose  of  adjusting 
the  terms  of  the  loss  ;  but  that  meeting  was  be- 
fore the  three  months  bad  expired.  They  further 
rely  upon  the  letters  which  were  written  some- 
time subsequent  to  this  fire.  [These  letters  are 
written  after  the  limit  had  expired,  being  some 
four  or  five  months  after  the  expiration  of  the 
three  months.  The  defendant  company  had 
written  its  agent  to  pay  the  amount  of  this  insur- 
ance.   The  defendant  company,  knowing  that 


there  is  an  absolute  bar  to  the  plaintiff's  right  to 
recover.  But  the  plaintiff  says  that  bar  is  taken 
away  by  the  waiver  of  the  company.  The  bur- 
den of  proof,  therefore,  rests  upon  the  plaintiff  to 
satisfy  you  from  the  evidence  in  the  case  that 
there  was  such  a  waiver.  [You  have  heard  the 
arguments  of  the  learned  counsel  on  the  one  side 
and  the  other,  and  we  submit  all  the  evidence 
and  arguments  of  counsel  for  you  to  determine,  in 
the  first  place,  this  question  of  fact  as  to  whether 
there  was  a  waiver  by  this  defendant  company  or 


the  limit  had  already  expired,  but  not  standing  whether  there  was  not.]  If  there  was  no  waiver, 


upon  its  rights,  as  it  might  have  done  under  the 
policy,  but  agreeing,  although  denying  its  lia- 
bility, still  saying,  although  we  are  not  liable  to 
pay,  yet  because  we  chose  we  will  not  insist 
upon  our  not  being  liable,  but  settle  upon  a  cer- 
tain basis.]  ]f  they  did  that  with  full  knowl- 
edge that  the  limit  had  already  expired,  the  jury 
might  find  from  that  act  of  the  defendant  that 
there  was  a  waiver  of  this  clause  in  the  policy, 
and  if  they  do  so  find  they  might  render  a  ver- 
dict in  favor  of  the  plaintiff.  The  evidence  is  not 
very  satisfactory  in  regard  to  the  time  in  which 
this  letter  was  written.  Mr.  O'Connor  says  that 
they  were  written  between  two  and  three  months 
after  the  fire.  That  would  be  before  the  limit  of 
three  months  within  which  the  suit  was  to  be 
brought  had  expired.  Mr.  Corss  says  that  he 
saw  these  letters,  and  they  were  in  his  possession 
much  longer,  considerably  longer  than  three 
months  after  the  fire.  He  does  not  give  us  the 
date  of  those  letters,  but  simply  says  that  they 
seemed  to  be  pretty  freshly  written.  Now,  it  is 
for  the  jury  to  determine  at  what  time  those  let- 
ters were  written,  whether  they  were  written  be- 
fore or  after  the  three  months  after  the  fire,  and 
whether  from  this  evidence  you  feel  satisfied  that 
this  defendant  company  did  not  intend  to  require 
a  full  compliance  with  the  conditions  in  its  policy, 
and  although  saying  that  they  were  not  legally 
bound  to  pay,  yet  they  waived  that  liability  and 
settle  upon  the  basis  of  $5,000.  That  is  the  only 
question  really  for  the  jury  to  determine  under 
the  evidence  in  this  case,  the  question  as  to 
whether  or  not  there  was  a  waiver  of  those  two 
conditions  in  the  policy ;  the  waiver  as  to  the 
excess  of  insurance  over  and  above  what  was 
permitted  by  the  defendant  company  and  the 
waiver  of  the  limit  within  which  suit  must  be 
brought.  These  questions  of  fact  are  for  the  jury 
to  determine,  and  that  is  the  first  question,  the 
question  of  waiver,  for  you  to  determine,  before 


then  the  jury  should  find  a  verdict  in  favor  of 
the  defendant.  If  you  are  satisfied  reasonably 
well  that  there  was  a  waiver  of  these  conditions, 
then  the  plaintiff  would  be  entitled  to  your  ver- 
dict. And  then  your  next  duty  will  be  to  assess 
the  amount  of  damages  which  he  is  entitled  to 
recover." 

(Mr.  Ball  calls  the  Court's  attention  to  the 
testimony  of  Mr.  O'Connor  and  Mr.  Corss  in 
regard  to  the  letters.) 

"  Well,  gentlemen,  the  evidence  of  Mr. 
O'Connor  with  reference  to  the  letters  is  that 
they  were  written  between  two  and  three  months 
after  the  fire.  The  evidence  of  Mr.  Corss  is 
that  he  saw  those  letters  much  more  than  three 
months  after  the  fire,  and  that  he  thinks  the 
dates  of  them  were  comparatively  fresh  and 
must  have  been  written  but  shortly  before  that. 
Therefore,  the  jury  must  determine  when  the 
letters  were  written  and  from  that  fact  come  to 
the  conclusion  whether  there  was  a  waiver  or 
not. 

"  We  submit  the  evidence  in  this  case  to  you 
to  determine  whether  or  not  there  was  a  waiver 
on  the  part  of  the  defendant  company.  If  there 
was  not,  then  you  find  in  favor  of*  the  defendant. 
If  you  find  there  was  such  a  waiver,  then  the 
plaintiff  is  entitled  to  your  verdict  and  you 
render  a  verdict  in  favor  of  the  plaintiff.  The 
plaintiff  will  send  out  a  calculation  along  with 
you  and  you  can  review  it,  and  if  you  find  in 
favor  of  the  plaintiff,  find  such  an  amount  as  he 
is  entitled  to  recover  under  all  the  evidence  in 
the  case.  We  submit  the  questions  in  the  case 
to  you  under  the  evidence,  reserving,  however, 
for  the  Court,  this  question  of  law — no  matter  if 
your  verdict  should  be  in  favor  of  the  plaintiff— 
we  reserve  this  question  of  law  arising  out  of  the 
following  facts : — 

"  The  original  summons  wits  issued  to  No. 
141,  January  Term,  1888,  issued  on  the  27th  of 


you  can  find  a  verdict  in  favor  of  the  plaintiff.  |  December,  1887.    On  April  21,  1888,  a  rule 
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was  granted  to  show  cause  why  service  of  the 
summons  should  not  be  set  aside.  December  28, 
1888,  the  rule  was  made  absolute,  and  on  January 
11,  1889,  a  judgment  of  non  pro$.  was  entered 
under  the  rules  of  Court  for  want  of  a  declaration 
filed.  Then  the  al.  summons  was  issued  to  the 
term  to  which  this  suit  was  brought.  It  was 
issued  on  the  25th  of  January,  1889.  Upon 
this  statement  of  facts  which  appear  from  the 
record  and  evidence  in  the  case  and  was  not 
controverted  on  either  side,  we  reserve  this 
question  of  law,  whether,  notwithstanding  the 
judgment  of  non  pros,  that  was  entered,  there 
could  be  a  recovery  in  this  case  in  favor  of  the 
plaintiff. 

44  We  submit  the  evidence  to  you,  gentlemen, 
to  render  such  a  verdict  as  you  believe  to  be 
right  and  proper  under  the  evidence  and  the  law 
as  we  have  instructed  you." 

Verdict  for  the  plaintiff  for  $833.43.  Sub- 
sequently  after  argument  the  Court,  Baunett, 
P.  J.,  entered  judgment  for  the  plaintiff  on  the 
verdict. 

Defendant  appealed,  specifying  for  error  (1 
and  2),  the  action  of  the  Court  in  entering  judg- 
ment in  favor  of  plaintiff  and  not  in  favor  of  de- 
fendant (4,  5,  6,  and  7),  the  portions  of  the 
charge  in  brackets,  and  (8),  the  ruling  in  the 
admission  of  evidence  as  above  noted. 

C.  S.  Mc Comtek,  for  appellant. 

Seymour  D.  Ball,  for  appellee. 


May  8,  1891.  Mitchell,  J.  The  first  and 
second  assignments  of  error  raise  the  same  ques- 
tion as  to  the  effect  of  the  entry  of  a  judgment  of 
non  pros,  under  the  rule  of  Court,  and  the  sub- 
sequent action  of  the  Court  in  striking  it  off, 
that  was  raised  and  decided  in  Everett  v.  Niagara 
Ins.  Co.,  opinion  filed  herewith,  and  for  the 
reasons  there  given  the  assignments  are  not 
sustained. 

This  case,  like  that,  comes  to  us  as  an  alias 
but  it  differs  from  that  in  the  fact  that 
the  original  on  which  the  alias  was  based,  was 
not  issued  within  the  stipulated  period  of  limita- 
tion. 

The  defence  was  the  violation  of  three  separate 
conditions  of  the  policy,  first  over-insurance,  be- 
yond the  amount  consented  to  by  the  defendant ; 
secondly,  failure  to  ascertain  the  amount  of  loss 
by  arbitration  before  suit ;  and  thirdly,  failure  to 
bring  suit  within  the  period  limited. 

The  Court  below  instructed  the  jury  that  under 
the  evidence  the  second  condition  did  not  apply, 
and  the  third  and  fourth  assignments  relate  to 
this  instruction.  The  language  of  the  learned 
Judge  can  certainly  not  be  sustained.  44  If  this 
was  the  agreement,"  he  says,  44  if  plaintiff  pro- 


there  was  no  necessity  for  having  an  award  of 
arbitrators  to  dispose  of  and  fix  that  which  the 
parties  themselves  had  agreed  and  fixed  among 
themselves.  So  that  in  the  opinion  of  the  Court 
that  clause  of  the  policy  does  not  stand  in  the 
way  of  the  plaintiff's  right  to  recover."  But 
the  evidence  fails  to  show  that  the  adjusters  had 
any  authority  to  act  for  this  defendant.  Good, 
the  only  one  examined,  says  distinctly  that  he  did 
ot  I  not  represent  the  defendant,  and  as  to  Clough, 
is  [the  other  adjuster,  44 1  don't  know  that  he  repre- 
sented them  more  than  to  write  up  the  proofs  of 
loss."  Moreover,  the  papers  prepared  by  the 
so-called  adjusters  were  ordinary  proofs  of  loss 
prepared  for  presentation  to  the  companies,  and 
by  the  testimony  of  Good,  there  was  neither  any 
agreement  to  pay  nor  any  authority  to  make  such 
agreement  even  for  the  companies  the  adjusters 
represented.  It  was  the  duty  of  the  insured  not 
of  the  insurers  to  prepare  the  proofs  of  loss,  and 
without  express  authority  Bhown,  no  action  in 
preparing  them  would  in  any  way  bind  the 
insurers.  As  to  this  defendant  there  was  no 
evidence  of  any  authority  at  all.  There  were 
six  companies  concerned  in  this  loss,  and  the  ad- 
justers represented  at  least  four  of  them,  and  this 
fact  probably  led  the  learned  Judge  into  the 
error.  It  was  in  evidence,  however,  that  a  copy 
of  the  proofs  of  loss  was  received  by  this  defend- 
ant and  retained,  so  far  as  appears  without 
.objection.  »Snch  retention  was  evidence  of  ac- 
ceptance by  the  company,  and  as  the  fact  was 
uncontradicted,  the  direction  of  the  learned  Judge 
that  the  condition  as  to  arbitration  did  not  apply, 
might  be  sustained  on  this  ground.  As  he  well 
said  there  was  no  need  of  arbitration  to  fix  that 
which  the  parties  had  fixed  between  themselves. 

The  fifth,  sixth,  and  seventh  assignments  of 
error  are  to  the  submission  to  the  jury  of  the 
question  of  waiver  by  the  conduct  of  the  com- 
pany, of  the  conditions  as  to  over  insurance  and 
as  to  time  of  bringing  suit.  In  regard  to  the 
former  the  learned  Judge  said  :  44  There  may  not 
be  very  great  difficulty  for  the  jury  to  find  that 
there  was  a  waiver  of  that  condition  when  the 
representatives  of  these  companies  met  for  the 
purpose  of  adjusting  the  loss.  The  agent  of  this 
company  was  aware  that  insurance  had  been 
made  to  exceed  the  $4500."  Unfortunately  for 
this  instruction  the  evidence,  as  already  noted, 
fails  to  show  any  agency  or  authority  for  this 
company  in  either  of  the  adjusters.  It  did  ap- 
pear, however,  that  the  proofs  of  loss  received  by 
defendant  contained  a  schedule  of  the  different 
companies  insuring,  the  amounts  of  their  policies, 
and  the  proportionate  payment  due  from  each  on 
the  basis  of  an  adjusted  loss  of  $5000.  On  the 
face  of  this  paper  defendant  was  informed  that 


posed  to  accept  $5000,  and  the  adjusters  agreed  the  amount  of  insurance  on  the  goods  greatly 
that  was  the  amount  of  damages  sustained  .  .  .  .  |  exceeded  the  limit  allowed  by  its  policy.  The 
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schedule  was  also  notice  that  plaintiff  was  claim- 
ing only  a  proportion  of  his  insurance  from  the 
other  companies,  in  the  expectation  that  de- 
fendant would  also  pay  its  quota.  Silence  as  to 
the  over-insurance,  under  such  circumstances, 
might  mislead  the  plaintiff  into  a  settlement  to 
his  disadvantage  with  the  other  companies,  and 
if  it  did  so,  would  justify  the  jury  in  finding  a 
waiver  by  estoppel.  But  the  question  was  not 
submitted  to  the  jury  on  this  basis,  and  the 
ground  on  which  it  was  submitted  cannot  be 
sustained  for  want  of  evidence. 

In  regard  to  the  time  of  bringing  suit  the 
failure  of  the  evidence  of  waiver  is  even  more 
marked.  The  policy  stipulated  that  no  suit 
should  be  sustainable  unless  commenced  within 
three  months  next  after  the  loss,  and  the  original 
writ  in  this  action  was  not  issued  until  eleven 
months  after.  By  the  terms  of  the  policy  it  was 
too  late,  and  the  Judge  correctly  so  instructed 
the  jury.  But  he  also  instructed  them  that  if 
the  defendant,  after  the  stipulated  time  had  ex- 
pired, had  been  willing  to  pay,  although  denying 
its  liability,  they  might  find  a  waiver.  In  this 
there  were  two  serious  errors.  The  acts  to  con- 
stitute a  waiver  by  implication  must  be  done 
during  the  running  of  the  period  of  limitation, 
not  after  it  has  expired  and  the  rights  of  the 
parties  have  become  fixed.  In  Beatty  ».  Ins. 
Co.  (66  Pa.  9)  it  was  said  by  Sharswood,  J.: 
"  To  constitute  a  waiver  there  should  be  shown 
some  official  act  or  declaration  by  the  company 
during  the  currency  of*  the  time  dispensing  with 
it ;  something  from  which  the  assured  might 
reasonably  infer  that  the  underwriters  did  not 

mean  to  insist  upon  it  After  the  thirty 

days  had  expired  without  any  statement,  nothing 
but  the  express  agreement  of  the  company  could 
renew  or  revivify  the  contract."  (See  also  Gould 
r.  Ins.  Co.,  134  Pa.  570,  and  Lantz  v.  Ins.  Co., 
27  Wkeklt  Notes,  276.)  In  National  Ins. 
Co.  v.  Brown  (128  Pa.  386 )  it  was  said  by  our 
brother  McCollum  :  "That  it  (the  limitation 
against  bringing  suit)  may  be  defeated  by  con- 
duct which  constitutes  an  estoppel  or  waiver 
....  is  not  denied,  but  there  must  be  evidence 
of  conduct  from  which  an  intention  to  waive  it 
can  be  fairly  inferred,  or  of  an  act  which  ought 
in  equity  to  estop  the  company  from  relying 
upon  it."  Applying  this  test  to  the  present  case 
the  evidence  submitted  by  the  learned  Judge  to 
the  jury  was,  first,  the  agreement  of  the  ad- 
justers, and  secondly,  certain  letters  written  by 
the  company  to  its  agent  in  Lock  Haven.  As  to 
the  first,  it  is  disposed  of  by  the  fact  that  no  au- 
thority from  this  company  to  the  adjusters  was 
shown.  As  to  the  second,  the  letters  were  from 
the  company  giving  instructions  to  its  own  agent. 
They  expressly  denied  liability,  but  informed  the 
agent  that  to  avoid  litigation  the  company  would 


under  certain  conditions.  These  letters 
were  not  addressed  to  the  plaintiff,  nor  is  there 
any  evidence  that  their  contents  were  made 
known  to  him,  or  that  any  action  of  his  was 
based  on  them.  There  was  no  element  of  estop- 
pel in  them,  even  if  they  bad  been  written  dur- 
ing the  three  months  of  the  limitation,  and  the 
weight  of  the  evidence  in  the  opinion  of  the 
Court  below  was  that  they  were  written  after  the 
limitation  had  expired.  As  evidence  of  inten- 
tion to  waive  the  limitation,  they  were  only  con- 
ditional, and  there  is  no  evidence  the  conditions 
were  complied  with,  and  they  were  only  instruc- 
tions to  their  own  agent,  clearly  revocable  at  any 
time  prior  to  being  made  known  to  and  acted 
upon  by  the  plaintiff.  In  any  view,  they  were 
entirely  insufficient  to  permit  the  jury  to  find  a 
waiver  from  them. 

The  eighth  assignment  must  also  be  sustained. 
The  evidence  of  Mary  Sherlock  as  to  the  value 
of  the  goods  was  inadmissible.  If  the  receipt 
and  retention  of  the  proofs  of  loss  without  objec- 
tion was  to  be  regarded  as  an  acquiescence  and 
agreement  as  to  the  amount,  then  the  testimony 
as  to  the  value  of  the  goods  was  irrelevant ;  and 
if  not  to  be  so  regarded,  then  the  policy  provided 
a  specific  way  in  which  the  value  could  be  set- 
tled before  suit  brought. 

It  seems  to  be  doubtful  if  the  plaintiff  can  pre- 
sent evidence  to  entitle  him  to  go  to  the  jury  on 
the  question  of  waiver  of  the  time  of  bringing 
suit,  but  as  one  of  the  so-called  adjusters,  Cloiigh, 
was  not  examined,  it  is  not  clear  that  plaintiff 
may  not  be  able  to  close  the  gap  by  his  testi- 
mony. 

Judgment  reversed,  and  venire  de  novo 
awarded.  w.  M.  s.,  Jr. 

[See  preceding  case.] 


Common  pica*. 

C.  P.  No.  4.  June  I,  1891. 

Gauler  v.  Solicitors'  Loan  and  Trust  Co. 

Title  insurance — Error  in  description  of  premi- 
ses in  policy — Liability  of  company — The  fact 
that  assured  may  have  received  a  good  title  to 
other  premises  no  defence — Affidavit  of  difence 
necessary  in  a  suit  on  an  insurance  policy. 

Per  Arnold,  J.  It  is  no  defence  in  an  action  on  a  title 
insurance  policy  that  the  title  company  did  not  draw  the 
deed  to  the  insured.  Such  companies  have  no  right  to  do 
coveyancing,  draw  deeds,  or  write  wills. 

Rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence. 
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The  plaintiff's  statement  averred  that  on  April 
6, 1889,  the  defendant  company  issued  to  him  a 
policy  of  title  insurance,  insuring  in  the  sum  of 
$260  the  title  to  a  certain  ground-rent,  described 
in  the  policy  as  a  "  Yearly  ground-rent  or  sum  of 
j£$  in  gold  or  silver  Pennsylvania  money,  pay- 
able 1st  January  in  every  year,  by  Philip  New- 
house,  his  heirs  and  assigns,  out  of  and  for  a  lot 
of  ground  on  south  side  of  Lombard  Street,  be- 
tween Sixth  and  Seventh  streets,  in  the  5th 
Ward,  Philadelphia,  containing  in  front  20  feet, 
and  extending  in  depth  78  feet;  the  said  lot 
being  described,  according  to  a  recent  survey 
thereof,  at  the  distance  of  178  feet  4^  inches 
west  of  Sixth  Street,  and  being  No.  618  Lom- 
bard Street ;  as  vested  in  the  insured  by  deed  of 
Amelia  Copeland  and  Annie  R.  Copeland,  dated 
March  30th,  1889,  and  recorded  April  4th, 
1889." 

The  policy  contained  the  following  provi- 


1.  No  claim  shall  arise  under  this  policy  unless  .... 
(Ill)  the  assured  shall  have  contracted  to  sell  the  insured 
estate  and  the  title  has  been  rejected  because  of  a  defect 
not  excepted  in  the  policy. 

2.  The  company  will  at  their  own  cost  defend  the  in- 1 
cured  in  all  actions  ....  or  proceedings  founded  upon  a  J 
claim  of  title  prior  in  date  to  this  policy  and  not  excepted 


The  statement  further  averred  that  the  plaintiff 
paid  the  Copelands  $466.67  for  the  ground-rent, 
this  sum  including  arrears  then  due  ;  that  plain- 
tiff brought  suit  against  Newhouse  for  said  arrears, 
which  was  so  proceeded  in  that  the  premises 
above  mentioned  were  exposed  for  sale  on  Au- 
gust 5,  1889,  under  a  writ  of  vend,  ex.,  and 
conveyed  to  Harry  Koenig.  Plaintiff  afterwards 
agreed  to  sell  the  rent  aforesaid  to  Frank  J.  Rowan, 
who  refused  to  accept  on  the  ground  that  the  deed 
mentioned  in  the  policy  conveyed  no  title  to  any 
rent  whatever  issuing  out  of  the  premises  therein 
described,  of  which  plaintiff  then  notified  the  de- 
fendant. On  March  7,  1890,  a  bill  in  equity  was 
filed  against  plaintiff  and  Koenig,  founded  on  a 
claim  of  title  prior  in  date  to  the  policy,  and  not 
excepted  therein.  Although  defendant  was  noti- 
fied, it  denied  all  liability  and  remained  inactive ; 
while  plaintiff,  through  a  considerable  amount  of 
conveyancing  and  a  second  sheriff's  sale,  at  last 
acquired  a  perfect  tide  to  the  ground-rent  men- 
tioned in  the  policy. 

The  plaintiff  chimed  to  recover  the  full  amount 
of  the  policy,  which  would  only  be  a  partial 
compensation  for  the  damages,  costs,  and  ex- 
penses he  had  incurred. 

The  following  affidavit  of  defence  was  filed  : — 

"  The  defendant,  by  Richard  W.  Clay,  presi- 
dent of  the  said  company,  deposes  and  says : — 

"That  it  has  a  just  and  true  defence  to  the 


plaintiff's  claim  in  the  above  entitled  suit  of  the 
following  nature : — 

"The  plaintiff,  by  his  agents  on  the  thir- 
teenth of  March,  1889,  applied  to  the  defendant 
to  insure  the  title  to  a  yearly  ground-rent,  issuing 
out  of  a  lot  of  ground  situate  on  the  south  side 
of  Lombard  Street,  and  thereupon  furnished  to 
the  said  defendant  a  deed  of  conveyance  (which 
had  been  prepared  by  the  said  plaintiff's  agents) 
from  Amelia  Copeland  and  Annie  R.  Copeland, 
to  him  the  said  plaintiff,  in  which  said  deed  of 
conveyance  the  ground-rent  so  desired  to  be 
insured  was  described  as  follows :  All  that  cer- 
tain yearly  rent  or  sura  of  five  pounds  in  gold 
or  silver  Pennsylvania  money,  payable  first  of 
January  in  every  year  by  Philip  Newhouse,  his 
heirs  and  assigns,  out  of  and  for  '  all  that  lot  or 
piece  of  ground  situate  on  the  south  side  of 
Lombard  Street  in  the  city  of  Philadelphia,  con- 
taining in  front  on  Lombard  Street  twenty  feet 
or  thereabouts,  and  in  length  or  depth  seventy- 
eight  feet,  with  a  lot  of  Edward  Hood  on  the 
east,  by  Lombard  Street  on  the  north,  by  lot  of 
Robert  Taylor  on  the  west,  and  by  lands  of 
Baron  Hurst  &  Company  on  the  south.'  At  a 
subsequent  time  the  plaintiff  by  his  same  agents, 
submitted  to  the  defendant  an  official  plan  of 
survey  alleged  to  be  a  plan  of  the  premises  out 
of  which  the  rent  so  to  be  insured  was  issuing 
and  payable,  according  to  which  plan  the  said 
lot  was  marked  as  being  at  the  distance  of  1 78 
feet  4)4  inches  west  of  Sixth  Street,  and  being 
number  618  Lombard  Street.  The  title  to  the 
said  yearly  rent  was  thereupon  examined,  and 
having  been  approved  by  the  said  defendant,  its 
policy  of  title  insurance  was  afterwards  issued  to 
the  said  plaintiff,  in  which  policy  the  said  rent 
and  lot  of  ground  was  substantially  described  as 
above  with  the  additional  words  '  the  said  lot 
being  according  to  a  recent  survey  thereof,  at 
the  distance  of  178  feet  4^  inches  west  of 
Sixth  Street  and  being  number  618  Lombard 
Street.' 

"  The  ground-rent  so  insured  by  the  defend- 
ant it  appears  issued  out  of  premises  now  num- 
bered 614  Lombard  Street,  instead  of  618 
Lombard  Street.  The  plaintiff  sued  for  arrears 
of  the  said  rent  so  insured,  and  the  sheriff  levied 
on  and  sold  the  same,  describing  it  as  follows : 
'  All  that  certain  lot  or  piece  of  ground  with  the 
messuage  or  tenement  thereon  erected,  situate  on 
the  south  side  of  Lombard  Street  (618)  between 
Sixth  and  Seventh  streets,  in  the  Fifth  Ward  of 
the  city  of  Philadelphia,  containing  in  front  on 
Lombard  Street  twenty  feet  or  thereabouts,  and 
in  length  or  depth  seventy-eight  feet,  bounded 
by  a  lot  late  of  Edward  Hood  on  the  east,  by 
Lombard  Street  on  the  north,  by  a  lot  late  of 
Robert  Taylor  on  the  west,  and  by  lands  of 
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Baron  Hurst  &  Company  on  the  south,  being 
the  same  premises  which  James  Stewart  by  in- 
denture dated  January  i ,  1 793,  and  recorded  in 
deed  book  D,  No.  70,  page  320,  etc.,  granted 
and  conveyed  unto  Philip  Newhouse  in  fee,  re- 
serving therefrom  and  thereout  a  yearly  ground 
rent  or  sum  of  five  pounds  gold  or  silver  money  of 
Pennsylvania.'  At  the  time  of  the  said  levy  and 
sale  it  appears  that  no  arrears  of  the  said  insured 
rent  were  due,  although  it  was  so  represented  to 
the  plaintiff  by  his  said  grantors  previous  to  the 
said  insurance  of  title.  Afterwards,  upon  a  bill 
in  equity  between  the  owners  of  said  premises 
and  the  plaintiff  in  this  case,  being  filed  in  the 
Court  of  Common  Pleas  No.  4,  as  of  March 
Term,  1889,  No.  391,  the  said  sale  was  declared 
a  nullity. 

"  The  title  to  the  rent,  as  conveyed  to  the 
said  plaintiff,  and  as  insured  to  him  by  the  de- 
fendant, was  a  good  and  perfect  title,  and  the 
plaintiff  does  not  allege  that  he  has  suffered  any 
loss  or  damage  by  reason  of  any  defects  in  the 
title  thereof.  The  defendant  is  not  liable  to 
him  on  its  policy  for  any  expenses,  losses,  or 
damages  suffered  by  him  because  he  caused  the 
said  described  premises  (designated  in  the  levy 
as  No.  618)  to  be  levied  on  and  sold  by  the 
sheriff,  as  aforesaid,  for  non-payment  of  arrears 
of  the  said  rent,  when  at  the  time  of  bringing 
suit  therefor  no  rent  was  due. 

"  And  the  defendant  further  says,  that  if  it 
was  the  intention  of  the  said  plaintiff  to  acquire 
from  his  said  grantors  a  yearly  rent  issuing  out 
of  premises  situate  No.  618  Lombard  Street,  in 
lieu  of  the  rent  and  premises  (properly  No.  614 
Lombard  Street)  as  insured  to  him,  and  failed 
to  acquire  such  rent,  the  losses  and  damages  he 
has  sustained  in  consequence  of  such  failure 
should  and  ought  to  be  charged  and  imputed  to 
himself  or  his  agents,  and  the  defendant  is  not 
liable  or  to  be  blamed  therefor. 

"  And  further,  the  said  defendant  says  that 
the  addition  of  the  distance  and  "  No.  618"  fol- 
lowing the  description  of  the  rent  and  lot  of 
ground  in  the  above-mentioned  policy  of  title 
insurance,  was  not  material  in  determining  the 
proper  location  and  boundaries  of  the  lot  of 
ground  out  of  which  the  rent  so  as  aforesaid 
conveyed  to  the  plaintiff  and  insured  by  defen- 
dant was  issuing,  and  to  which  it  was  subject, 
because  any  action  for  the  recovery  of  the  said 
rent  could  not  be  had  against  any  other  lot  of 
ground  than  the  one  out  of  which  it  was  origi- 
nally reserved  and  made  payable,  according  to 
the  original  description  and  boundaries  thereof, 
without  regard  to  any  given  distance  or  its  proper 
street  number. 

"  Further,  the  defendant  says  that  he  had  no 
knowledge  that  the  plaintiff  desired  to  acquire  a 


yearly  ground-rent  of  five  pounds  issuing  out  of 
the  lot  of  ground  now  numbered  and  known  as 
No.  618  Lombard  Street,  as  stated  in  the  first 
paragraph  of  his  statement,  and  was  not  informed 
of  such  desire  until  after  the  sheriff's  sale.  No 
ground-rent  of  five  pounds  was  ever  reserved 
payable  out  of  said  lot  now  known  as  No.  618 
Lombard  Street,  but  a  rent  of  ten  pounds,  pay- 
able by  George  Terrill,  was  reserved  out  of  a 
lot  on  the  south  side  of  Lombard  Street,  between 
Sixth  and  Seventh  streets,  in  front  forty  feet, 
and  depth  seventy-eight  feet,  of  which  the  lot 
now  No.  618  Lombard  Street  appears  to  be  a 
part. 

"  And  the  defendant  suggests  to  the  Court 
that  the  instrument  sued  on  is  not  within  the 
laws  relating  to  affidavits  of  defence." 

Robert  H.  Neilson  (  William  D.  Neilson  with 
him),  for  the  rule. 

An  affidavit  of  defence  is  requisite. 
Hebb  v.  Ins.  Co.,  27  Weekly  Notes,  97. 

The  defendant  was  bound  to  use  necessary 
skill  in  determining  whether  the  deed  presented 
to  it  vested  a  good  title.  The  fault  of  plaintiffs 
agent  cannot  excuse  the  defendant  for  a  liability 
deliberately  undertaken.  The  affidavit  admits 
that  the  same  agent  brought  the  survey  which 
showed  the  property  on  which  insurance  was  de- 
sired, and  also  admits  that  plaintiff  did  not  get 
the  title  he  wanted.  There  is  no  denial  that 
plaintiff  lost  a  sale  and  had  a  suit  brought 
against  him,  which  rendered  the  defendant  liable 
under  clauses  1  (III)  and  2  of  the  policy,  even 
if  it  were  contended  that  the  title  was  good.  The 
defendant  cannot  thus  evade  its  contract  of  in- 
surance. 

Richard  S,  Hunter,  contra. 

The  insurance  was  of  premises  described  in  a 
certain  deed  handed  to  defendant  by  plaintiff. 
The  title  thus  insured  is  good  and  valid,  and  no 
loss  is  alleged  from  any  failure  of  title  thereunder. 
The  loss  occurred  by  reason  of  the  plaintiff 
bringing  suit  upon  a  ground-rent  which  was  not 
in  arrear. 

Where  the  instrument  sued  upon  must  be  sup- 
plemented by  an  averment  in  pais,  the  case  is 
not  within  the  law  relating  to  affidavits  of  de- 
fence. In  this  case  the  plaintiff  has  admitted 
that  his  loss  was  £1 25.93.  The  insurance  policy 
is  for  a  maximum  sum,  leaving  the  exact  amount 
to  be  determined  by  a  jury. 

The  deed  was  drawn  and  the  conveyancing  at- 
tended to  by  the  plaintiff's  agent,  and  the  mistake 
made  in  this  case  arose  through  his  misleading  the 
company  defendant.  The  mistake  and  the  loss 
consequent  thereon  having  come  about  through 
the  negligence  of  the  plaintiff's  agent,  the  respon- 
sibility therefor,  as  between  the  plaintiff  and  the 
defendant,  rests  upon  the  former. 
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June  12,  1 89 1.  Arnold,  J.  Plaintiff  was 
about  to  purchase  a  yearly  ground-rent  of 
issuing  out  of  a  lot  numbered  618  Lombard 
Street,  from  Amelia  and  Annie  R.  Copeland,  by 
deed  dated  March  30,  1889,  and  the  defendant 
insured  the  title  against  loss  not  exceeding 
$260.  The  insurance  was  of  a  rent  issuing  out 
of  a  lot  on  the  south  side  of  Lombard  Street, 
in  the  city  of  Philadelphia,  20  feet  front  by 
78  feet  deep,  at  the  distance  of  178  feet 
4V£  inches  west  of  Sixth  Street,  and  being 
No.  618  Lombard  Street.  The  deed  to  the 
plaintiff  from  the  Misses  Copeland  did  not  state 
how  many  feet  the  lot  was  from  Sixth  Street,  nor 
did  it  state  the  street  number  of  the  lot,and  in  point 
of  fact  it  conveyed  a  ground- rent  of  ^5  issu- 
ing out  of  No.  614  Lombard  Street.  There  was 
no  specific  ground-rent  of  ^5  issuing  out  of  No. 
618  Lombard  Street,  but  there  was  a  rent  of 
£10  issuing  out  of  a  lot  forty  feet  in  front,  of 
which  No.  618  Lombard  Street  was  one-half. 
Plaintiff  brought  suit  for  arrears  of  rent,  and 
caused  the  lot  No.  618  Lombard  Street  to  be  sold 
at  sheriff's  sale,  but  the  purchaser  took  no  title, 
and  a  litigation  ensued  which  resulted  in  a  decree 
that  the  sheriff'  sale  was  a  nullity.  Plaintiff  also 
made  a  sale  of  his  ground-rent,  as  issuing  out  of 
No.  618  Lombard  Street,  but  his  title  was  re- 
jected by  counsel.  He  was  subjected  to  further 
litigation  and  consequent  expense  and  the  loss 
of  a  sale,  whereupon  he  brought  this  suit. 

The  defence  is  twofold ;  first,  the  technical 
defence  that  actions  on  policies  of  insurance  are) 
not  within  the  affidavit  of  defence  law;  and 
second,  that  as  the  conveyancing  was  done  by 
the  plaintiff's  conveyancer,  the  insurance  com- 
pany is  not  liable. 

The  first  objection  is  answered  by  a  reference 
to  Hebb  v.  The  Kittanning  Ins.  Co.  (138  Pa. 
174,  A.  D.  1890),  in  which  it  was  decided  that 
judgment  may  be  entered  for  want  of  an  affi- 
davit or  sufficient  affidavit  of  defence,  in  an 
action  on  an  insurance  policy. 

The  second  objection  overlooks  the  fact  that 
the  defendant  company  insured  the  title  as  at- 
tempted to  be  conveyed  by  the  deed  from  the  | 
Copelands,  and  mentioned  that  deed  in  the 
policy.  This  defence  is  based  on  the  notion  | 
that  not  only  may  title  insurance  companies  do 
conveyancing,  but  that  they  must  be  employed 
to  do  it  in  order  to  hold  them  on  their  policies. 
This  is  a  great  mistake.  They  have  no  right 
whatever  to  do  conveyancing,  draw  deeds,  write 
wills,  or  the  like.  Their  conduct  in  this  respect 
is  an  usurpation  on  the  Commonwealth.  No 
Act  of  Assembly  authorizes  them  to  do  any  such 
acts,  and  in  these  days  of  corporate  greed,  it  is 
well  to  remind  them  that  the  law  under  which 
they  are  allowed  to  insure  titles,  and  to  make 


such  contracts,  agreements,  policies,  and  other 
instruments  as  may  be  required  therefor  (Act  of 
May  9,  1887,  P.  L.  159),  authorizes  them  to 
make  and  perfect  only  such  contracts  as  may  be 
required  to  insure  titles,  and  not  to  make  or 
convey  them.  The  argument  that  unless  they 
are  permitted  to  draw  deeds  and  convey  titles, 
they  will  have  none  to  insure,  is  as  specious  as 
would  be  an  argument  that  a  fire  insurance  com- 
pany should  be  allowed  to  make  contracts  to 
build  houses  in  order  to  insure  them.  The  con- 
sequence of  the  usurpation  is  not  only  the 
diversion  of  their  legitimate  business  from  lawyers 
and  conveyancers,  but  the  best  school  of  the 
students  of  law,  the  law  of  real  estate,  is  being 
destroyed.  Knowledge  of  the  foundation  of  the 
law  and  accuracy  and  precision  in  the  use  of  law 
language  is  becoming  obsolete.  It  is  bad  enough 
that  such  usurpations  are  tolerated,  but  it  is  much 
worse  to  see  the  denial  of  them  set  up  as  a  de- 
fence on  a  policy  of  insurance,  which  the  com- 
pany is  authorized  to  issue,  and  on  which,  as  in 
this  case,  it  is  clearly  liable. 

On  the  question  of  damages,  as  this  is  a  case  of 
total  loss  of  title,  there  is  but  one  measure  to  be 
applied,  and  that  is  the  value  of  the  property 
lost.  This  is  not  a  case  of  defective  title,  or  an 
incumbrance  requiring  removal,  in  which  the 
plaintiff  would  be  entitled  to  recover  the  costs 
and  expenses  incurred  in  curing  the  defect  or 
removing  the  incumbrance.  The  deed  of  assign- 
ment of  the  ground-rent  shows  that  the  plaintiff 
paid  $266.66  for  it,  and  the  policy  covers  any 
loss  not  exceeding  $260,  for  which  amount  judg- 
ment will  be  given. 

Whether  the  plaintiff  has  a  good  title  to  a  rent 
of  issuing  out  of  No.  614  Lombard  Street, 
or  not,  is  unimportant.  What  the  plaintiff 
wanted,  and  what  the  defendant  insured,  was  a 
rent  of  like  amount  issuing  out  of  No.  618 
Lombard  Street.  He  was  compelled  to  pay  a 
larger  sum  than  the  insurance  to  get  a  good  title 
to  that  rent,  and  thus  he  is  entitled  to  the  insur- 
ance money.  If  the  defendant  had  made  a 
proper  examination  of  the  title  and  obtained  a 
certificate  of  no  defence  from  the  tenant  of  No. 
618,  this  loss  would  not  have  happened.  As  it 
is  the  loss  was  caused  by  its  own  neglect. 

Rule  absolute. 

Thayer,  P.  J.,  and  Willson,  J.,  absent. 

A.  R.  H. 
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March  17,  1891. 

Hint's  Estate. 

Conversion  of  trust  property — Price  Act,  scope 
and  application  of — Procedure  under — In- 
heritance by  whole  and  by  half  blood —  What' 
ever  a  person  under  disability  can  be  compelled 
to  do,  he  or  his  representative  may  do  volun. 
tarily  with  like  effect. 

Sur  exceptions  to  adjudication  of  the  account 
of  Adele  H.  Barger,  trustee  for  Stephen  C.  Hirst 
under  the  will  of  William  L.  Hirst,  deceased. 

At  the  audit,  before  Hanna,  P.  J.,  the  fol- 
lowing facts  appeared:  William  L.  Hirst  and 
wife,  by  deed  dated  October  16,  1875,  conveyed 
a  lot  of  ground  on  Chestnut  Street  east  of  Six- 
teenth  Street,  in  the  city  of  Philadelphia,  re- 
serving a  yearly  rent  of  1 3900,  with  the  usual 
covenant  that  he  and  his  heirs  at  any  time  on 
receipt  of  $65,000  and  arrears  of  rent  would 
extinguish  the  said  rent.  Subsequently  in  1884, 
after  the  death  of  William  L.  Hirst,  and  under 
the  provisions  of  his  will,  there  was  allotted  to 
Adele  H.  Barger,  trustee  for  Stephen  C.  Hirst, 
one  undivided  tenth  part  of  this  rent.  On 
April  4,  1889,  the  owner  of  the  land  paid  off 
the  ground-rent.  In  pursuance  of  authority 
granted  her  by  the  Orphans'  Court  upon  her 
petition,  Mrs.  Barger,  as  trustee,  joined  in  the 
deed  of  extinguishment  and  received  one-tenth 
part  of  the  principal.  Her  cestui  que  trust  died 
November  12,  1890. 

Upon  the  audit  of  the  trustee's  account  it  was 
contended  by  those  children  of  William  L.  Hirst, 
who  were  of  the  whole  blood  of  Stephen  C. 
Hirst,  the  deceased  cestui  que  trust,  that  the 
proceeds  of  the  ground-rent  descended  as  real 
estate  to  them  exclusive  of  brothers  and  sisters 
of  the  half  blood.  The  latter  contended,  on 
the  other  hand,  that  the  money  was  distributable 
as  money  to  all  the  brothers  and  sisters  alike. 
The  Auditing  Judge  took  the  latter  view  and 
awarded  the  fund  as  personalty.  Exceptions 
were  filed  on  behalf  of  the  brothers  and  sisters 
of  the  whole  blood. 

Anthony  A.  Hirst  and  John  G.  Johnson,  for 
exceptants. 

The  involuntary  extinguishment  of  the  rent 
did  not  work  a  conversion  of  Stephen's  share  in 
the  hands  of  his  trustee. 

The  trustee  had  no  power  to  effect  a  con- 
version. 

The  character  of  the  property  is  maintained 


by  the  Price  Act,  the  trustee  having  joined  in 
the  deed  under  a  decree  of  the  Orphans'  Court. 
Henry  S.  Catlell,  contra. 

March  28,  1891.  Penrose,  J.  The  cove- 
nant of  the  testator  bound  his  heirs  and  devisees, 
who  could  have  been  compelled  to  extinguish 
the  ground-rent  reserved  by  his  deed  of  October 
16,  1875,  and  the  money  paid  to  them  in  the 
proceeding  to  enforce  performance  of  the  con- 
tract would,  unquestionably,  have  thereafter  been 
transmissible  as  money,  even  though  some  of 
the  owners  may  have  been  minors  or  lunatics. 

It  is  a  maxim  of  the  law  that  whatever  a 
person  under  disability  may  be  compelled  to  do, 
he,  or  his  representatives,  may,  with  the  like 
effect,  do  voluntarily  (Co.  Litt.  35  a;  171  a; 
171  b;  172  a);  hence,  in  the  present  case,  as 
the  conversion  of  the  ground-rent,  regarding  it 
as  real  estate  belonging  in  part  to  one  no n  compos 
mentis,  did  not  take  place  under  any  Act  of 
Assembly  which,  so  far  as  such  person  was  con- 
cerned, preserved  to  the  proceeds  the  character 
of  the  original  estate,  his  share  no  less  than  the 
shares  of  the  other  owners,  became  personalty, 
and,  at  his  death,  passed  to  his  next  of  kin 
without  distinction  of  blood.  The  effect  is  pre- 
cisely as  if  the  sale  had  taken  place  under  a 
judgment  for  the  debt  or  upon  the  contract  of 
the  testator. 

It  is  true  that  there  was  a  petition  by  his 
I  trustee  for  leave  to  join  in  the  deed  of  extinguish- 
ment, and  it  is  argued  that  the  Act  of  1853  ex- 
pressly provides  that  sales  made  under  it  of  the 
estate  of  a  lunatic  shall  not  affect  the  question 
of  future  descent:  but,  manifestly,  the  petition 
could  not  have  been  under  that  Act,  since  it 
prohibits  action  by  the  Court  unless  notice  has 
been  given  to  all  persons  having  a  present  or 
prospective  interest.  There  was  no  notice  either 
to  the  cestui  que  trust  or  to  his  committee  ;  and 
the  decree  must  be  regarded  simply  as  an  ap- 
proval of  the  voluntary  joinder  of  the  trustee  in 
the  conveyance — thus  saving  the  cestui  que  trust 
from  the  expense  and  trouble  of  a  bill  for 
specific  performance.  If  the  cestui  que  trust  was 
insane,  no  title  would  pass  under  the  Act  of  1853 
without  notice  to  a  committee;  if  he  was  not 
insane,  his  share  of  the  proceeds  was,  of  course, 
personal  estate. 

If,  under  the  will  of  the  father,  the  estate  of 
the  cestui  que  trust  was  for  life  only  (and  the 
creation  of  a  trust  with  regard  to  it  affords 
indication  of  intention  to  give  nothing  more 
than  this),  very  clearly  at  its  termination  the 
distribution  of  that  share  would  be  to  all  of  the 
children  of  the  testator,  and  not  merely  to  those 
of  the  whole  blood  of  the  tenant  for  life. 

The  exceptions  are  dismissed,  and  the  adjudi- 
cation confirmed  absolutely.        J.  d.  b.,  jr. 
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VouXXVIII.]  FRIDAY,  JULY i7tt89i.  [No.  13. 


Supreme  ©ourt 


Jan.  '91,  358.  April  22,  1891. 

Mercantile  National  Bank  v.  Lauth. 

Limited  partnerships — Joint-stock  associations 
— Act  of  June  2,  1874—  Provision  that  asso- 
ciation shall  not  be  bound  unless  by  writing 
signed  by  two  managers —  Whether  one  mana- 
ger signing  is  personally  liable — Effect  of 
signature  by  one  manager  in  the  expectation 
that  another  will  sign — Commercial  paper — 
Drafts — Irregular  acceptance — Effect  of. 

The  party  to  whom  a  note  is  offered  is  hound  to  take 
notice  of  the  instrument  and  to  know  whether  it  is 
negotiable.  Notice  must  also  be  taken  of  the  maker 
or  drawee  and  whether  such  maker  or  drawee  is  a 
private  person,  a  firm,  or  an  uninoorporattnl  association. 
The  purchaser  must  also  know  at  his  peril  what  is 
necessary  to  constitute  an  acceptance  or  an  indorse- 
ment, and,  in  the  case  of  an  artificial  person,  who  is 
the  proper  person  to  bind  it. 

Strangers  dealing  with  a  limited  partnership  or 
joint-stock  association  organized  under  the  Act  of 
June  2,  1874,  are  bound  by  the  liabilities  imposed 
upon  it  by  the  Act. 

A  bank  received  in  the  ordinary  course  of  business 
and  before  maturity  a  draft  in  excess  of  $500,  drawn 
by  W.  &  Co.  upon  the  II.  Co.,  Ltd.,  with  an  accept- 
ance signed  "  H.  Co.,  Ltd.,  per  B.  L.,  chairman." 
The  Act  of  Assembly  requires  in  such  case  the  signa- 
tures of  two  managers : 

Nrld,  that  if  the  bank  intended  to  rely  on  the  re- 
sponsibility of  the  drawee,  it  should  have  returned 
the  draft  that  the  acceptance  might  be  completed,  and, 
not  having  done  so,  the  presumption  watt  that  it  was 
satisfied  to  take  the  draft  on  the  credit  of  the  drawers 
and  indorsers. 

In  such  a  case,  in  a  suit  by  the  bank  against  L. 
(the  chairman  who  signed  the  acceptance)  individu- 
ally, he  testified  :  "I  was  under  the  impression  that 
they  needed  two  signers,  and  I  signed  as  one  of  them. 
....  I  thought  B.  (another  manager)  was  to  sign 
alao:" 

Httd,  that  the  failure  of  B.  to  do  so  could  not  change 
the  character  of  L.'s  act  and  render  him  liable  as  a 
matter  of  law. 

Appeal  of  Bernard  Lauth,  defendant,  from 
the  judgment  of  the  Common  Pleas  of  Centre 
County,  in  an  action  of  assumpsit  brought  by 
the  Mercantile  National  Bank  of  New  York. 

The  suit  was  brought  originally  against  the 
Howard  Rolling-Mill  Company,  Limited.  Be- 
fore trial  the  plaintiff  was  allowed  to  amend  by 
striking  oat  the  name  of  the  defendant  and  sub- 


stituting the  name  of  Bernard  Lauth  as  defen- 
dant. 

The  nction  was  founded  on  the  following 
draft  :— 

$1479.38.  Nbw  Havbk,  Conn.,  Aug.  5,  1887. 

Four  months  after  date  pay  to  the  order  of  ourselves 
fourteen  hundred  and  seventy-nine  and  thirty-eight 
one-hundredth  dollars,  with  current  rate  of  exchange, 
the  same  to  account  of 
To     Howard     Rolling-Mill ) 

Company,  Limited,  How-  V    E.  S.  Whkklbb  &  Co. 

ard,  Pa.  J 

Accepted  August  9th,  1887 ;  payable  at  the  First 
National  Bank,  Lock  Haven,  Pa. 
Howard  Rolling-Mill  Co.,  Limited,  per  Bernard  Lauth, 

Chairman. 

On  the  trial,  before  Krebs,  P.  J.,  of  Clear- 
field County,  the  plaintiff  offered  in  evidence  the 
draft,  which  was  objected  to  by  defendant,  be- 
cause it  was  not  a  liability  of  the  defendant  but 
of  the  Howard  Rolling-Mill  Com|>any. 

The  Court.  We  will  admit  the  evidence 
with  reservation,  and,  as  we  have  already  said, 
that  this  may  be  one  step  in  the  plaintiff's  line 
of  testimony  to  recover,  but  I  am  inclined  to 
think  that  it  is  not  of  itself  sufficient ;  it  must  be 
followed  by  other  proofs  to  show  that  this  insti- 
tution did  not  do  business  according  to  the  Act 
of  Assembly.  And  the  mere  fact  that  the  chair- 
man signed  his  own  name  as  chairman,  I  am  not 
at  present  of  the  opinion  that  it  would  be  suffi- 
cient to  charge  him  individually.  But  we  will 
admit  the  draft  for  the  present  and  control  it 
afterwards.  Exception.  (First  assignment  of 
error.) 

The  defendant  testified  as  follows :  Q.  State 
how  you  came  to  write  that  acceptance.  A.  I 
happened  to  walk  down  to  the  works.  I  wasn't 
attending  to  the  business,  and  Mr.  Bancroft  came 
into  the  works  and  said — (objected  to).  Q. 
Who  was  Mr.  Bancroft  ?  Ho  was  the  head  man. 
He  attended  to  the  whole  business.  He  came  in 
and  told  me  that  John  was  absent.  Q.  You 
cannot  repeat  what  Mr.  Bancroft  told  you,  but 
tell  ns  whether  that  draft  was  accepted  in  his 
presence  and  with  his  consent?  A.  Yes,  sir;  it 
was.  Q.  Who  showed  you  the  draft  ?  A.  He 
did,  Mr.  Bancroft.  Q.  Mr.  Bancroft  was  the 
general  superintendent  of  the  works  ?  A.  Yes, 
sir.  Q.  Do  you  know  Wheeler  &  Co.  ?  A. 
I  never  heard  of  them  until  after  tliey  failed. 
Q.  Was  the  Howard  Rolling-Mill  Company  con- 
nected with  Wheeler  &  Co.  ?  A.  That  I  don't 
know ;  I  don't  think  they  were.  Q.  Did  you 
ever  receive  any  consideration  for  these  drafts  ? 
A.  No,  sir ;  nothing  at  all.  Q.  Had  you  prior 
to  that  time,  and  was  it  the  habit  of  the  com- 
pany to  sign  and  accept  drafts  by  any  single 
man  tiger  of  the  company  ?  A.  Yes ;  I  had  signed 
several.  I  thought  it  was  necessary  for  the 
Howard  Rolling-Mill  Company  to  Bign.    I  was 
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under  the  impression  then  they  needed  two 
signers,  and  I  signed  as  one  of  them. 

He  further  testified  that  Mershon  and  Bancroft 
had  one-half  interest  in  the  rolling-mill,  and  that 
Bancroft  represented  this  interest.  Q.  State  what 
Mr.  Bancroft  said  to  you  about  accepting  this 
draft,  about  your  signing  it,  now  state  what  was 
said  ?  A.  He  told  me  that  this  note  would  be  pro- 
tested the  next  day  if  he  didn't  accept  it,  and  that 
we  were  a  new  company  and  it  would  hurt  us  if  our 
note  went  to  protest.  I  think  I  signed  it  at  the 
bottom  ;  I  see  I  signed  it  across  the  draft,  but  I 
thought  he  was  to  go  and  sign  his  name  also.  Q. 
Was  there  anything  said  about  the  absence  of 
your  son  John?  A.  He  said  that  John  was 
away  and  he  had  to  get  me  to-day  to  sign  it, 
because  there  had  to  be  two  on  it.  And,  of 
course,  I  signed  it  with  the  understanding  that  he 
was  to  sign  it  too. 

The  defendant  offered  to  prove  that  the  How- 
ard Rolling-Mill  Company,  Limited,  had  been  in 
the  habit  of  executing  the  notes  of  the  company 
in  the  transaction  of  their  business  by  the  chair- 
man alone,  by  the  vice-chairman  alone,  and  also 
by  the  treasurer  of  the  company,  and  as  evidence 
of  said  facts  proposed  to  offer  sundry  notes  so 
executed  by  said  respective  officers,  for  the  pur- 
pose of  showing  that  the  chairman,  Bernard 
Lauth,  had  authority  to  sign  the  acceptance  in 
suit  so  as  to  bind  the  company,  and  that  he  in- 
curred no  individual  liability  by  so  accepting  the 
draft  in  suit.  Objected  to.  Objection  sustained. 
Exception.    (Second  assignment  of  error.) 

Defendant  further  offered  to  show  that  the 
acceptance  of  the  draft  in  the  name  of  the  com- 
pany, per  Bernard  Lauth,  chairman,  was  at  the 
urgent  request  and  with  the  consent  of  George 
Bancroft,  the  general  manager  of  the  Howard 
Boiling-Mill  Company,  Limited,  who  represented 
and  voted  one-half  of  the  capital  stock  of  said 
company  at  the  meetings  of  said  company,  he 
stating  at  the  time  that  it  was  necessary  for  two 
to  sign  the  acceptance,  and  that  he  would  also 
sign  the  acceptance,  and  upon  the  strength  of  his 
statement  the  defendant  signed  the  acceptance  as 
it  appears  on  the  draft ;  and  that  his  signature 
was  thus  procured  by  fraud.  And  that  the  ac- 
ceptance showing  the  signature  of  Bernard 
Lauth,  chairman,  to  be  that  of  a  mere  scribe, 
the  present  holders  thereof  do  not  stand  in  the 
relation  of  an  innocent  holder  for  value  without 
notice.  For  the  purpose  of  showing  no  personal 
liability  on  the  part  of  Bernard  Lauth,  defendant, 
upon  said  acceptance.  Offer  overruled.  Excep- 
tion.   (Third  assignment  of  error.) 

It  was  conceded  that  the  Howard  Rolling- 
Mill  Company,  Limited,  was  organized  under 
the  Act  of  June  2,  1874. 

The  defendant  requested  the  Court  to  charge  :— 

(1)  If  the  jury  find  from  the  evidence  in  the 


case  that  the  draft  in  suit  was  drawn  upon  the 
Howard  Rolling-Mill  Company,  Limited,  and 
accepted  by  the  Howard  Boiling-Mill  Company, 
Limited,  per  Bernard  Lauth,  chairman,  and  that 
the  chairman  had  authority  of  said  company,  by 
usage  or  by  the  consent  of  a  majority  of  the 
managers,  express  or  implied,  to  accept  the  draft, 
then  the  acceptance  would  bind  the  company  and 
does  not  bind  Bernard  Lauth  individually,  and 
the  verdict  should  be  for  the  defendant.  Answer. 
The  acceptance  of  this  draft  in  the  language  by 
the  Howard  Rolling-Mill  Company,  Limited, 
per  Bernard  Lauth,  chairman,  would  not  in  my 
judgment,  of  itself,  make  Mr.  Lauth  liable ;  but 
it  appearing  that  the  amount  of  the  draft  exceeds 
five  hundred  dollars,  and  that  no  other  manager 
of  the  association  has  accepted  it  but  him,  we 
are  constrained  to  refuse  this  point.  (Fifth  as- 
signment.) 

(2)  That  the  draft  in  suit  having  been  drawn 
upon  the  Howard  Rolling-Mill  Company, 
Limited,  and  accepted  in  the  name  of  the  com- 
pany, per  Bernard  Lauth,  chairman,  the  princi|>al 
being  fully  set  forth  in  the  draft,  and  it  showing 
clearly  on  its  face  that  in  the  acceptance  thereof, 
per  Bernard  Lauth,  chairman,  said  Bernard 
Lautb,  chairman,  acted  as  the  mere  scribe  in 
accepting  the  draft,  it  imports  no  personal 
liability  on  his  part,  and  he  cannot  be  held 
individually  liable  thereon,  and  the  verdict 
should  be  for  the  defendant.  Answer.  For 
the  reason  already  given  in  answer  to  the  first 
point,  and  our  general  charge,  we  are  obliged  to 
say  we  must  decline  this  point.  (Sixth  assign- 
ment.) 

In  the  general  charge  the  Court  said  :  "  Now, 
the  plaintiff's  attorneys  representing  the  bank  in 
this  case,  claim  that  because  Mr.  Lauth  accepted 
this  draft  which  has  come  into  the  hands  of  the 
bank,  himself,  without  any  other  manager  ac- 
cepting it  with  him,  has  made  himself  liable 
individually  for  the  amount  of  this  draft.  Now, 
gentlemen  of  the  jury,  that  is  a  pure  question  of 
law,  and  not  free  from  difficulty  to  my  mind, 
but  it  is  our  duty  to  follow  in  the  line,  we  think, 
that  the  Supreme  Court  has  indicated  in  reference 
to  this  subject.  We  take  it  to  be  law  at  the 
time  Mr.  Lauth  accepted  this  draft,  he  having 
accepted  it  alone,  without  any  other  manager 
signing  it  with  him,  that  he  has  made  himself 
liable  to  pay  that  draft.  He,  as  a  manager  of  that 
association,  in  order  to  avoid  a  general  liability 
lor  the  debts  of  that  association,  was  required 
to  see  that  all  the  provisions  and  regulations  of 
that  Aot  of  Assembly  were  duly  and  reasonably 
complied  with.  If  he  did  not  so  see  that  these 
regulations  were  complied  with,  whether  he  was 
manager  or  not,  he  would  be  individually  liable 
for  the  debts  of  the  association.  When  it  makes 
a  contract,  that  is  for  which  the  association  would 
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be  liable,  this  Act  is  specific  in  its  declarations 
that  when  an  amount  exceeds  five  hundred  dollars 
that  the  instrument  of  liability,  or  cause  of  liability, 
or  purpose  of  liability  must  be  reduced  to  writing 
and  signed  by  two  of  the  managers ;  otherwise 
the  Act  of  Assembly  in  its  intent  makes  them 
individually  responsible."  (Fourth  assignment 
of  error.) 

Verdict  and  judgment  for  plaintiff  for  $1 686.09. 
Defendant  thereupon  appealed,  assigning  error 
as  above. 

John  G.  Love  and  Wayne  MacVeagh,  for 
appellant. 

It  is  a  well-settled  principle  of  law  that  there 
can  be  but  one  acceptor  of  a  bill,  and  that  person 
must  be  the  drawee,  unless  he  be  an  acceptor  for 
honor.  Therefore,  when  it  is  sought  to  determine 
whether  the  officer  or  agent  of  a  corporation  or 
the  corporation  itself  is  the  acceptor  of  a  bill,  the 
question  may  generally  be  solved  by  ascertaining 
who  is  the  drawee.  Where  a  bill  is  drawn  on  the 
corporation  by  name  and  accepted  by  its  appro* 
priate  officer  or  agent  in  bis  individual  name,  the 
acceptance  will  bind  the  company  only. 

Merchants'  Bank  r.  State,  10  Wallace,  604. 

1  Daniel  Neg.  Inst.  3d  ed.  §  412. 
It  is  also  well  established  that  when  an  agent 
fully  discloses  his  principal,  and  it  appears  on  the 
face  of  the  paper  that  he  acts  ministerially  only 
and  without  intent  to  bind  himself,  he  is  not 
bound. 

1  Daniel  Neg.  Inst.  3d  ed.  §§  298,  400,  402. 
Roberts  r.  Austin,  5  Wharton,  313. 
Hopkins  v.  Mehaffy,  11  8.  4  R.  126. 
Abrams  v.  Mnsgrove,  12  Pa.  292. 
Sharp*  v.  Bellis,  61  Id.  69. 
Pansiuore  r.  Mott,  2  Binn.  201. 

The  Court  erred  in  its  construction  of  sec.  5 
of  the  Act  of  June  2,  1874  (P.  L.  272).  The 
language  is : — 

No  debt  shall  be  oontraoted  or  liability  incurred  for 
said  association,  except  by  one  or  more  of  the  said 
managers,  and  no  liability  for  an  amount  exceed- 
ing five  hundred  dollars,  except  against  tbe  person 
incarring  it,  shall  bind  tbe  said  association,  unless 
reduced  to  writing  and  signed  by  at  least  two  mana- 
gers. 

There  is  no  specified  declaration  in  the  Act 
that  the  person  assuming  to  sign  for  the  associa- 
tion shall  be  liable  personally  in  ca.se  two  mana- 
gers do  not  Bign  in  writing.  It  was  merely 
intended  and  enacted  that  no  liability  without 
the  formalities  should  bind  the  association  ;  but 
to  prevent  anything  being  inferred  that  one  of 
the  partners  should  not  be  liable  at  common  law 
for  his  contracts,  the  phrase,  "  except  the  person 
incurring  it,"  was  introduced.  The  provision 
was  intended  for  the  benefit  of  the  association 
and  could  be  waived  by  it. 

Tbe  object  of  the  Act  was  to  preserve  the 
partnership  theory  of  association,  but  to  limit  the 
agency  of  each  partner  or  the  manager  of  the 


partners.  Establish  the  agency  in  any  particular 
case  by  proof  or  waiver,  and  the  liability  fastens 
on  the  association. 

C.  M.  Bower  (John  H.  Orvit,  Ellis  L.  Orvit 
and  H.  T.  Harvey  with  him),  for  appellee.  * 

The  provisions  of  section  5  of  the  Act  of 
1874,  are  much  more  analogous  to  the  original 
Statute  of  Frauds  and  Perjuries,  and  other 
statutes  requiring  certain  contracts  to  be  evi- 
denced in  a  particular  manner,  in  order  to  be 
binding  upon  the  contracting  parties. 

When  a  party  undertakes  to  do  any  act  as 
a^ent  of  another,  if  he  does  not  possess  any  au- 
thority or  if  he  exceeds  the  authority  delegated 
to  him,  he  will  be  personally  liable. 

Story  on  Ageney,  $  264. 

Brans  on  Agency,  301. 

Parsons  on  Contracts,  67 

Kroeger  v.  Pitoairn,  101  Pa.  317. 

McCoun  v.  Lady,  10  Weekly  Notes,  493. 

Rockafellow  v.  Bank,  12  Leg.  Int.  278. 

June  1,  1891.  Williams,  J.  The  plaintiff 
is  the  indorsee  of  a  draft  drawn  by  E.  S.  Wheeler 
&  Co.,  on  the  Howard  Rolling-Mill  Company, 
Limited,  payable  to  their  own  order.  The 
drawee  is  a  joint-stock  association  or  limited 
partnership,  organized  under  the  Act  of  June  2, 
1874.  An  acceptance  was  written  across  the 
face  of  the  draft  and  executed  in  the  name  of 
the  drawee  "  per  Bernard  Lauth,  Chairman." 
The  plaintiff  seeks  to  charge  Lauth  personally 
with  the  amount  of  the  draft,  alleging  that  his 
execution  of  the  acceptance  was  not  enough  to 
biud  the  company ;  and  a  judgment  against  him 
was  recovered  in  the  Court  below.  The  ground 
of  the  recovery  is  found  in  the  following  pro- 
vision of  the  fifth  section  of  the  Act  of  1874 : 
"  No  debt  shall  be  contracted  or  liability  in- 
curred for  said  association,  except  by  one  or  more 
of  the  6aid  managers,  and  no  liability  for  an  amount 
exceeding  five  hundred  dollars,  except  against 
the  person  incurring  it,  shall  bind  the  said  asso- 
ciation, unless  reduced  to  writing  and  signed 
by  at  least  two  managers."  The  signing  of  the 
acceptance  "  per  Bernard  Lauth,  Chairman," 
was  treated  as  an  attempt  to  bind  the  company 
for  a  debt  exceeding  five  hundred  dollars  con- 
trary to  the  provision  above  quoted,  which  im- 
posed no  liability  on  the  company,  but  rendered 
him  personally  liable  for  the  amount  of  the  draft. 

The  first  question  presented  by  these  facts  re- 
lates to  the  duty  to  inquire  resting  on  the  pur- 
chaser of  a  bill  or  note.  When  a  note  is  offered, 
the  bank  or  other  party  to  whom  it  is  presented 
is  bound  to  take  notice  of  the  instrument,  and  to 
know  whether  it  is  negotiable.  Notice  must  also 
be  taken  of  the  maker  or  drawee,  and  whether 
such  maker  or  drawee  is  a  private  person,  a  firm, 
a  corporation,  or  an  unincorporated  association. 
The  purchaser  must  also  know  at  his  peril  what 
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is  necessary  to  constitute  an  acceptance  or  an  in- 
dorsement, and  in  the  case  of  an  artificial  per- 
son, who  is  the  proper  person  to  bind  it.  When 
this  draft  was  presented  at  the  counter  of  the 
plaintiff  for  discount  it  came  from  E.  S.  Wheeler 
&  Co.,  who  were  drawers,  payees,  and  indorsees. 
Their  indorsement  was  an  affirmance  that  the 
acceptance  was  properly  executed,  and  an  en- 
gagement that  the  drawee  would  pay,  or  they 
would  do  so  for  it.    (Chitty  on  Bills,  266; 
Woods'  Byles  on  Bills,  156.)    If  the  acceptance 
was  not  sufficient  to  bind  the  company  because 
not  made  as  required  by  law,  it  was  an  unaccepted 
bill  which  the  purchaser  could  only  take  on  the 
credit  of  the  drawer  and  indorser.    (Byles  on 
Bills,  168.)    Strangers  dealing  with  a  limited 
partnership  or  joint-stock  association,  organized 
under  the  Act  of  1874,  are  bound  by  the  limita- 
tions imposed  upon  it  by  the  Act.    This  was 
distinctly  ruled  in  Pittsburgh  Melting  Company, 
Limited,  v.  Reese  (118  Pa.  855).    The  bank 
was  bound  to  know,  therefore,  what  was  neces- 
sary to  a  valid  acceptance  by  the  Howard  Roll- 
ing-Mil] Company.  Limited.    It  discounted  this 
draft  with  knowledge  that  it  was  not  accepted  by 
the  company  until  two  managers  had  signed  the 
acceptance  on  its  behalf,  and  is  in  no  position  to 
complain  that  it  was  misled  by  Lauth,  whatever 
ground  of  complaint  it  may  have  against  its  in- 
dorsee from  whom  it  derived  its  title.  What 
the  acceptance  lacked,  as  the  plaintiff  alleges,  was 
the  name  of  another  manager.    If  it  had  in- 
tended to  rely  on  the  responsibility  of  the  drawee, 
it  should  have  returned  the  draft  that  the  accept- 
ance might  have  been  completed,  but  as  it  did 
not  do  this,  it  is  fair  to  presume  that  it  was  satis- 
fied to  take  the  draft  on  the  credit  of  the  drawers 
and  indorecrs. 

But  if  this  position  could  be  regarded  as 
doubtful,  the  defendant  had  a  right  to  go  to 
the  jury  on  the  question  of  fact.  He  denied 
that  he  desired  or  intended  to  bind  the  com- 
pany by  his  signature  to  the  acceptance.  He  tes- 
tified that,  although  a  manager  and  chairman  of 
the  board  of  managers,  he  was  not  engaged  in 
the  active  business  of  the  company ;  that  Ban- 
croft, who  brought  the  draft  to  him  and  told  him 
that  it  would  be  protested  and  the  credit  of  the 
company  injured  unless  it  was  accepted  that  day, 
was  •*  the  head  man"  in  the  management  and 
direction  of  the  business,  and  was  also  a  man- 
ager. In  regard  to  the  signing  of  the  acceptance 
he  testified  :  "  I  was  under  the  impression  they 
needed  two  signers,  and  1  signed  as  one  of  them." 
Again,  speaking  of  the  same  subject  he  said : 
"  I  see  I  signed  it  across  the  draft,  but  I  thought 
he  (Bancroft)  was  to  go  and  sign  his  name  also." 
He  did  just  what  it  was  necessary  to  do  as  he  un- 
derstood it.  He  signed  as  one  of  the  two  man- 
agers needed,  expecting  Bancroft  would  sign  as 


the  other.  If  Bancroft  had  done  so,  then  the 
acceptance  would  have  borne  the  names  of  two 


managers,  and  Lauth's  act  in  signing  first  would 
have  imposed  no  personal  liability.  The  forget- 
fulness  of  Bancroft  in  inclosing  the  draft  before 
the  acceptance  was  completed,  cannot  be  held  to 
change  the  character  of  Lauth's  act  and  render 
him  liable  as  a  matter  of  law.  His  liability  de- 
pends on  the  fact  which  he  so  stoutly  denies. 

If  he  made  use  of  this  draft  as  the  means  of 
incurring  a  debt  in  the  name  of  the  company, 
and  binding  the  company  for  its  payment  by  bis 
single  act  of  acceptance  on  its  behalf,  then  it  may 
be  that  the  plaintiff  has  a  just  cause  of  action 
against  him  ;  but  if  he  signed,  as  he  testifies  that 
he  did,  so  that  his  name  should  be  one  of  the  two 
that  were  needed,  then  instead  of  disregarding 
he  was  complying  with  the  law,  and  if  the  ac- 
ceptance was  not  completed  by  the  other  manager 
before  sending  the  draft  away,  we  do  not  see  how 
Lauth  can  be  charged  with  the  whole  debt  be- 
cause of  the  neglect,  intentional  or  unintentional, 
of  his  fellow-manager  to  complete  the  acceptance. 

The  judgment  is  reversed,  and  venire  facias  de 
novo  awarded.  R.  H.  K. 


July  *90,  218.  March  16,  1891 

Linderman  v.  Pomeroy. 

Statute  of  Limitations — Acknowledgment  tuffi- 
cienl  to  bar  statute. 

Where  the  plaintiff,  in  a  disputed  account  which  is 
barred  by  the  statute,  proposes  to  have  the  claim 
stated  by  an  accountant,  H.,  saying  "  if  H.  does  this, 
if  I  owe  yon  anything,  I  will  pay  you,  and  if  you  owe 
me  anything  you  will  pay  me,"  to  which  the  defen- 
dant replies,  "  Yes,  sir,  if  you  owe  me  anything  you 
must  pay  me,  and  if  I  owe  yon,  I  will  pay  you,"  this 
reply  of  defendant  is  not  such  an  admission  of  indebt- 
edness as  will  toll  the  bar  of  the  statute. 

A  statement  by  defendant  that  if  a  restatement  of 
the  account  was  to  be  made,  he  would  as  lief  H. 
should  do  it  as  any  one,  is  not  an  agreement  of  sub- 
mission to  arbitration,  or  compromise  of  disputed 
rights. 

The  foregoing  promise  to  pay  is  unavailing  for  it  is 
conditional,  and  there  was  no  acknowledgment  of  the 
debt.  An  assent  to  the  correctness  of  the  accountant's 
figures,  but  coupled  with  a  denial  of  any  debt,  cannot 
be  considered  as  nn  admission  of  indebtedness. 

Appeal  of  Eleazer  Pomeroy,  defendant,  from 
the  judgment  of  the  Common  Pleas  of  Bradford 
County,  in  an  action  of  assumpsit,  brought  by 
Jacob  A.  Linderman. 

The  facts  of  the  case  are  set  forth  in  the  fol- 
lowing opinion  of  Seelkt,  P.  J.,  of  the  Twenty- 
second  Judicial  District,  upon  the  rule  for  a  new 
trial : — 

"  In  disposing  of  this  rule  it  is  only  necessary  to 
consider  whether  the  Court  erred  in  refusing  the 
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defendant's  seventh  request,  which  was,  to  charge 
*  that  there  is  no  evidence  in  this  case  which  re- 
moves  the  bar  of  the  Statute  of  Limitations.' 

"  The  plaintiff's  action  was  brought  to  recover 
for  alleged  overpayment  to  the  defendant  upon  a 
certain  judgment.  The  last  of  plaintiff's  pay- 
ments upon  the  judgment  was  made  October  21, 
1865.  This  action  was  commenced  June  8, 1886, 
nearly  twenty-one  years  later,  and  the  Statute  of 
Limitations  is  pleaded. 

44  To  sustain  his  right  to  recover,  the  plaintiff 
alleged  an  agreement  between  himself  and  the 
defendant  in  the  winter  of  1883,  between  seven- 
teen and  eighteen  years  after  the  right  of  action 
accrued.  The  issue  with  reference  to  the  pay- 
ments themselves  was  clearly  for  the  jury,  and 
does  not  call  for  present  remark. 

"  The  plaintiff  testified  to  an  alleged  conver- 
sation with  the  defendant  by  which  he  asserts 
the  bar  of  the  Statute  of  Limitations  was  tolled. 
The  defendant  denied  every  portion  of  the  con- 
versation which  could  be  considered  material  for 
that  purpose.  The  testimony  of  Mr.  Hoffman, 
so  far  as  it  affects  this  question,  is  equally  con- 
sistent with  that  of  the  plaintiff  and  of  the  de- 
fendant. The  credibility  of  the  witnesses  and 
the  correctness  of  their  recollection  was  for  the 
jury,  so  that  in  considering  this  rule,  the  single 
inquiry  is,  taking  the  plaintiff's  testimony  by 
itself,  does  it  present  sufficient  ground  to  justify 
the  jury  in  finding  that  the  defendant  waived  the 
benefit  of  the  statute  ? 

"The  plaintiff's  testimony,  'after  quite  a  long 
time,  we  agreed  on  Mr.  Hoffman  to  figure  it,  and 
comply  with  his  figures,'  is  evidently  not  in- 
tended as  a  statement  of  what  was  actually  said 
between  the  parties,  but  simply  of  the  plaintiff's 
interpretation  of  their  agreement,  and  may  be 
dismissed  from  consideration.  Afterwards  the 
plaintiff  undertakes  to  give  the  conversation  in 
part :  I  said  to  him, 4  if  Mr.  Hoffman  figures  this 
—if  I  owe  you  anything' — (he  claimed  that  I 
owed  him  $100,  or  so — )  *  1  will  pay  you,  and  if 
I  have  overpaid  you,  you  must  pay  me,'  and  he 
said,  *  all  right,'  and  he  told  me  4  to  take  the 
papers  to  Mr.  Hoffman  and  have  it  figured,'  and 
I  done  so. 

44  The  witness  was  afterwards  asked  by  the 
plaintiff :  4  Give  the  words  that  were  used  by 
Mr.  Pomeroy  and  you  in  this  agreement,'  and  in 
reply  gave  a  more  full  statement  of  the  conversa- 
tion, as  follows :  *  As  I  said  before,  we  had  some 
little  talk  about  it,  and  he  insisted  that  he  knew 
it  was  right,  and  it  was  not  necessary  to  figure  it, 
and  finally  I  spoke  of  several,  or  I  told  him  to 
pick  his  man,  and  he  didn't  do  it,  and  finally  I 
said  to  him  that  I  had  thought  of  Charles  Paine 
and  Frederick  Hoffman,  and  told  him  that  I  was 
going  to  have  it  done,'  and,  4  well,'  he  said,  '  if 


anybody  had  got  to  do  it,  he  would  as  lief  pay.    (Weaver  v.  Weaver,  54  Pa.  152 ;  Burr  v. 


Frederick  Hoffman  would  do  it  as  any  one.' 
Q.  You  said  you  was  going  to  have  it  done  any 
way?  A.  4  Yes,  sir.'  Q.  And  he  said  he  would 
rather  have  Frederick  Hoffman?  A. 'Yes,  sir.  He 
said  he  would  as  lief  Frederick  Hoffman  would 
do  it  as  any  one.  And  I  then  asked  him,  I  said, 
4  if  Frederick  Hoffman  does  this,  if  I  owe  you 
anything  I  will  pay  you,  and  if  you  owe  me  any- 
thing you  will  pay  me.'  4  Yes,  sir,'  said  he,  4  If 
you  owe  me  anything  you  must  pay  me,  and  if 
I  owe  you  I  will  pay  you.'  Q.  State  that  again? 
A.  After  we  had  agreed  to  let  Frederick  Hoffman 
figure  it,  I  said  to  him  :  4  If  I  owe  you,  I  will  pay 
you,  and  if  you  owe  me,  you  will  pay  me,'  and 
said  he, 4  yes,  if  you  owe  me,  you  must  pay  me, 
and  if  I  owe  you,  I  will  pay  you.' 

44  The  work  which  Mr.  Hoffman  was  to  do  was 
simply  from  the  papers  to  make  a  computation. 
No  question  of  fact  or  dispute  as  to  any  payment 
was  referred  to  Mr.  Hoffman,  nor  was  it  contem- 
plated that  any  time  should  be  fixed  for  a  hear- 
ing, or  that  the  parties  should  meet  before  Mr. 
Hoffman. 

44  Upon  cross-examination  the  plaintiff  testified 
as  follows:  Q.  He  claimed  $100,  or  thereabouts, 
was  his  due  ?  A.  Yes,  sir.  Why,  I  went  there 
to  try  to  figure,  and  he  wouldn't  do  it.  Q.  He 
wouldn't  do  it?  A.  No.  Q.  Pomeroy  didn't 
figure?  A.  No,  he  would  not.  He  said  he 
knew  it  was  right,  and  as  much  as  to  say  it 
didn't  make  any  difference  whether  I  did  or  not. 
Q.  State  what  was  said.  A.  Why,  he  wouldn't 
settle  it,  or  consent  to  let  any  other  man  settle  it 
or  figure  it  up  until  he  came  to  Mr.  Hoffman, 
and  when  he  found  I  was  determined  to  have  it 
figured,  then  he  consented  to  let  Mr.  Hoffman 
figure  it.  Q.  You  told  him  you  were  going  to 
have  it  figured  anyway  ?    A.  Yes,  sir. 

44  Now,  it  will  be  noticed  from  the  plaintiffs 
testimony,  that  Mr.  Pomeroy  did  not  acknow- 
ledge any  indebtedness  to  Mr.  Linderman,  but 
on  the  contrary,  claimed  that  Linderman  owed 
him.  That  Mr.  Pomeroy  at  first  refused  to  consent 
to  having  the  matter  computed,  asserting  that  he 
knew  it  was  right,  and  only  when  Mr.  Linderman 
asserted  that  he  was  going  to  have  it  done  any 
way,  did  Mr.  Pomeroy  say,  4  if  anybody  had  got 
to  do  it,  he  would  as  lief  Frederick  Hoffman 
would  do  it  as  any  one.' 

44  It  will  not  be  contended  that  a  promise  to 
pay  whatever  I  owe,  or,  if  I  owe  anything,  would 
toll  the  bar  of  the  statute. 

44  The  general  rule  is  that  the  evidence  must 
show  a  clear,  distinct,  and  unequivocal  acknowl- 
edgment of  a  debt,  clearly  identified,  and  the 
amount  of  which  is  specified,  or  the  means  of 
definitely  and  certainly  ascertaining  it  recog- 
nized, with  a  promise  to  pay  or  at  least  such 
declaration  as  is  consistent  with  a  promise  to 
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Burr,  26  Id.  284 ;  Miller  v.  Baschore,  83  Id.  856 ; 
Landis  v.  Roth,  109  Id.  621 ;  Macrum  v.  Mar- 
shall, 129  Id.  506.) 

"  In  Kensington  Bank  r.  Patton  (14  Pa.  481) 
it  was  said,  Rogers,  J. :  *  Expressions  equivocal, 
vague,  and  indeterminate,  will  not  suffice.  The 
statute  was  designed  to  guard  against  persons 
being  entrapped  in  careless  conversations  and 
betrayed  by  perjuries.  The  promise  to  pay  must 
not  he  vague,  shadowy,  and  uncertain ;  it  must 
be  plain,  unambiguous,  and  express,  and  such  as 
to  preclude  hesitation  and  doubt.'  '  It  must  be  so 
distinct  and  unambiguous  as  to  remove  hesitation 
in  regard  to  the  debtor's  meaning.'  (Palmer  v. 
Gillespie,  95  Pa.  344.)  And  in  Johns  v.  Lantz 
(63  Id.  326),  and  Shaeffer  v.  Hoffman  (113  Id. 
on  page  5)  :  4  The  decisions  of  this  Court  apply 
very  strict  rules  to  acknowledgments  to  take  a 
case  out  of  the  Statute  of  Limitations,  and  very 
rightly  so.  We  mean  to  adhere  to  them  in  letter 
and  spirit.' 

"Taking  Mr.  Linderman's  testimony  alone, 
can  we  say  without  hesitation  or  doubt  that  Mr. 
Pomeroy  intended  to  recognize  the  result  of  Mr. 
Hoffman's  computation  as  binding  upon  him,  and 
in  saying, 4  If  I  owe  you  anything  I  will  pay  it,' 
under  the  circumstances  and  in  the  connection 
testified  by  the  plaintiff,  is  it  clear  that  he  in- 
tended that  if  Mr.  Hoffman's  computation  should 
show  a  balance  against  him  he  would  pay  the  bal- 
ance so  shown  ? 

**  I  find  nothing  in  the  conversations  or  declara- 
tions made  after  the  alleged  agreement,  which  can 
assist  in  sustaining  or  interpreting  that  agree- 
ment. 

•*  Plaintiff  testifies  that  when  he  handed  the 
statement  of  Mr.  Hoffman's  computation  to  the 
defendant,  the  defendant  wanted  the  paper  left 
with  him  ;  that  subsequently  he  went  down  to 
see  if  he  had  looked  it  over  and  Mr.  Pomeroy 
said  he  had,  and  that  Mr.  Hoffman's  figuring 
was  all  right,  and  that  the  way  the  mistake  came 
to  be  made  was  that  plaintiff  had  left  two  of  the 
receipts  at  home.  We  understand  the  witness 
to  mean  that  when  Mr.  Pomeroy  computed,  the 
absence  of  two  receipts  led  him  into  an  error. 
Mr.  Pomeroy  did  not  say  then  that  the  balance 
ascertained  by  Mr.  Hoffman  was  correct,  nor 
promise  to  pay  it,  but  simply  that  the  figuring 
was  all  right.  This  conversation  is  said  to  have 
occurred  4  a  few  days  after  the  paper  was  left  with 
Mr.  Pomeroy.* 

44  The  plaintiff  also  testifies  that  some  time 
afterward,  possibly  on  the  same  day,  on  the 
stairs  leading  to  Mr.  Fanning's  office,  4  the  de- 
fendant said  he  would  pay  me,  or  it  amounted  to 
the  same  thing — he  would  pay  me  what  he  owed 
me.'  But  the  plaintiff  also  testified :  Q.  When 
did  Mr.  Pomeroy  notify  you  or  claim  to  you  that 
this  receipt  of  April  8,  1862,  was  given  for  a 


note  ?  A.  At  the  time  after  leaving  the  paper 
that  Mr.  Hoffman  figured  upon — after  Mr.  Hoff- 
man figured  this  up  and  left  that  paper  with  him, 
then  I  went  down  after  that,  and  be  told  me  that 
one  of  those  receipts  was  given  for  a  note.  Q. 
This  was  after  the  figuring  was  made  known  to 
him  ?  A.  Yes,  sir.  Q.  How  long  after  that 
was  it?  A.  Why  it  was  only  a  short  time  after 
the  figuring  had  been  done. 

44  This  receipt  of  April  8,  1862,  and  whether 
it  represented  an  actual  payment  in  money  or 
simply  the  giving  of  another  obligation,  presents 
the  whole  contention  between  the  parties  as  to 
the  account,  and  the  ground  upon  which  the 
defendant  denies  the  correctness  of  the  result 
reached  by  Mr.  Hoffman,  and  claims  that  h  bal- 
ance is  due  from  the  plaintiff  to  him.  Mr.  Hoff- 
man, plaintiff's  witness,  testifies  that  Mr.  Pomeroy 
promptly  asserted  the  incorrectness  of  the  result 
reached  by  his  computation,  when  that  result  was 
communicated.  Mr.  Pomeroy  testifies  to  the  same 
thing. 

44  This  concurrence  of  testimony  renders  it  at 
least  very  improbable  that  Mr.  Pomeroy  ever  in- 
tended to  admit  the  correctness  of  the  result 
reached  by  Mr.  Hoffman,  conceding  that  he  said 
to  Mr.  Linderman  4  the  figuring  is  all  right.' 

44  Nothing  in  all  this  evidence  assists  in  estab- 
lish ing  a  waiver  of  the  benefit  of  the  Statute  of 
Limitations.  Such  a  waiver  must  be  found  if  at 
all  from  the  plaintiff's  direct  statement  of  the 
alleged  agreement  before  the  computation  was 
made. 

44  At  the  trial,  when  we  were  compelled  to  rely 
upon  our  recollection  of  the  evidence  as  it  was 
given  by  the  witnesses  (except  as  to  a  small  portion 
which  we  caused  to  be  transcribed),  we  submitted 
the  question  of  waiver  of  the  statute  to  the  jury, 
with  a  good  deal  of  hesitation,  reserving  our 
doubts  in  favor  of  such  a  submission.  The  ex- 
amination of  the  evidence  as  transcribed  does 
not  make  it  clear  to  our  mind  that  we  were  right 
in  so  submitting  the  case. 

44  This  case  has  now  been  tried  twice,  at 
considerable  expense  and  inconvenience  to  the 
parties.  Whether  the  Court  should  have  given 
binding  instructions  to  the  jury  to  find  for  the 
defendant,  because  the  plaintiff's  claim  is  barred 
by  statute,  is  a  question  which  must  ultimately 
be  answered  by  the  Supreme  Court,  Whatever 
might  be  the  ruling  of  the  trial  Court,  one  of 
the  parties  will  insist  upon  a  review  of  that  rul- 
ing. The  record  contains  probably  all  the  evi- 
dence which  could  be  obtained  to  give  light  upon 
that  question,  and  the  case  so  stands  that  it  can 
be  affirmed  or  reversed  without  a  new  venire,  for 
if  the  case  ought  not  to  have  been  submitted,  no 
occasion  for  another  trial  exists.  Under  the  cir- 
cumstances it  has  seemed  to  us  wise  without 
asserting  or  denying  the  correctness  of  the  rul- 
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ing  at  the  trial,  to  discharge  this  rule,  in  order  j 
that  the  matter  may  be  finally  determined  with 
the  least  expense  and  loss  of  time.  And  we  have 
written  this  opinion  simply  to  present  the  facts, 
as  after  careful  examination  of  the  evidence  they 
appear  to  us,  hoping  in  some  degree  to  relieve  the 
labor  of  the  Court  of  review. 

"  The  question  of  common  law  submission  and 
award  need  cause  no  confusion.  If  the  evidence 
sufficiently  shows  such  a  submission,  it  would  cer- 
tainly be  a  sufficient  waiver  of  the  statute.  (See 
Shreiner  v.  Cummins,  63  Pa.  874.)  If  it  does 
not  show  such  a  submission  the  question  is  of  no 
consequence. 

"  Now,  July  10, 1890,  the  rule  for  a  new  trial 
is  discharged." 

On  the  trial,  defendant  requested  the  Court  to 
charge  the  jury,  inter  alia,  as  follovs  : — 

(5)  If  the  jury  believe,  under  the  evidence  in 
this  case,  that  there  was  an  agreement  between 
the  plaintiff  and  defendant  that  Frederick  Hoff- 
man should  compute  and  calculate  the  amount 
due  on  judgment  No.  728,  May  Term,  1862,  and 
papers  connected  therewith,  then  there  can  be  no 
recovery  upon  such  computation,  because  it 
shows  on  its  face  a  wrongful  calculation  of  inter- 
est, by  charging  interest  on  advance  payments 
and  computing  interest  on  balance  after  last  pay* 
ment  made;  and  for  the  further  reason  that 
judgment  No.  146,  May  Term,  1880,  £.  Pome- 
roy  v.  J.  A.  Linderman,  is  not  included  in  that 
calculation.  Answer.  We  decline  that  point, 
because  it  involves  matters  that  we  have  already 
submitted  to  you.  But  in  declining  it  we  express 
no  opinion  with  reference  to  the  facts  stated  in 
this  point,  but  simply  say  that  it  concerns  mat- 
ters that  the  Court  cannot  pass  upon  in  this  case. 
We  may  say  further  that  although  they  agreed 
to  accept  Mr.  Hoffman's  computation  as  the  basis 
of  payment,  we  do  not  think  if  errors  appear  in 
the  computation,  that  that  fact  is  fatal  to  the 
agreement.  We  think  that  the  errors  may  be 
corrected,  if  they  made  that  agreement.  (First 
assignment  of  error.) 

(7)  That  there  is  no  evidence  in  this  case 
which  removes  the  bar  of  the  Statute  of  Limita- 
tions. Answer.  We  refuse  this  point.  We  have 
already  instructed  you  that  you  must  determine 
this  fact.    (Second  assignment  of  error.) 

The  case  was  tried  twice,  and  verdicts  in  each 
case  rendered  for  plaintiff.  The  last  verdict 
was  for  $1287.66,  and  judgment  was  entered 
thereon.  Whereupon  defendant  took  this  appeal, 
assigning  for  error  the  answers  to  points,  as 
above. 

William  T.  Davie*  and  H.  N.  Williams  (Par- 
sons  Sr  Morgan  and  Lewis  M.  Hall  with  them), 
for  apj>ellant. 

Delos  Rockwell  {J.  T.  McCoUom  and  A.  C. 
Fanning  with  him),  for  appellee. 


May  4,  1891.  Mitchell,  J.  We  gather 
from  the  opinion  of  the  learned  Judge  below,  on 
the  motion  for  a  new  trial,  that  his  matured  view 
was  that  there  was  no  sufficient  evidence  to  toll 
the  bar  of  the  statute,  and  that  the  jury  should 
have  been  directed  to  find  for  the  defendant.  He, 
however,  allowed  the  verdict  to  stand,  on  the 
ground  that  the  case,  whichever  way  decided, 
would  probably  come  to  this  Court  for  final  de- 
termination, and  that  if  the  judgment  he  entered 
was  wrong  we  could  set  it  right  without  the  ex- 
pense of  another  trial.  We  can  hardly  commend 
the  practice  of  entering  judgment  against  the 
Judge's  own  view  of  the  law,  and  putting  the 
additional  labor  upon  us,  for  the  mere  purpose  of 
saving  the  plaintiff's  pocket.  Litigation  is  too 
cheap  in  this  Commonwealth  for  Courts  to  be 
tender  about  calling  upon  those  who  indulge  in 
it  to  pay  for  it.  But  the  careful  review  of  the 
testimony  by  the  learned  Judge  has  greatly  facili- 
tated our  labor,  and  saves  us  the  necessity  for 
doing  more  than  applying  the  law  to  the  case  as 
stated  by  him.  The  presumption  was  strongly 
against  the  plaintiff.  He  was  the  original  debtor, 
and  by  his  version  he  had  overpaid,  not  by  one 
erroneous  payment,  but  by  several.  He  waited 
eighteen  years,  and  then  made  his  claim  upon  the 
alleged  mistake.  According  to  plaintiff's  own 
testimony,  appellant  denied  that  there  was  any 
mistake;  insisted  that  the  plaintiff  still  owed  him 
a  small  balance ;  that  he  knew  it  was  right,  and 
there  was  no  necessity  to  refigure  it ;  refused  to 
name  a  man  to  go  over  the  calculations,  and 
when  finally  told  that  plaintiff  would  have  it  done 
anyway,  and  by  Hoffman,  said  he  would  as  lief 
Hoffman  would  do  it  as  any  one.  Then  plaintiff, 
according  to  his  own  account,  said :  "  If  Hoffman 
does  this,  if  I  owe  you  anything  I  will  pay  you, 
and  if  you  owe  me  anything  you  will  pay  me. 
Yes,  sir,"  said  he  (appellant),  "  if  you  owe  me 
anything  you  must  pay  me,  and  if  1  owe  you  I 
will  pay  you."  It  is  on  this  promise,  if  at  all, 
that  plaintiff  must  sustain  his  recovery. 

It  is  clear,  in  the  first  place,  that  this  was  not 
an  agreement  of  submission  to  arbitration,  or 
compromise  of  disputed  rights.  Defendant  did 
not  admit  that  plaintiff  had  ever  had  any  claim, 
and  if  he  bad,  it  was  barred  three  times  over. 
There  was  no  element  of  reference  or  compro- 
mise in  it,  for  Hoffman  was  not  to  do  anything 
for  defendant,  to  hear  any  evidence  on  his  behalf, 
or  to  take  any  action  that  would  bind  him.  The 
most  that  can  be  made  out  of  defendant's  lan- 
guage is  an  impatient,  indifferent  acquiescence 
that  if  a  recalculation  was  to  be  made  he  would 
as  lief  Hoffman  should  do  it  as  any  one,  but 
without  the  slightest  assent  to  be  bound  by  the 
result. 

As  a  promise  to  pay  it  was  equally  unavailing 
for  it  was  clearly  conditional.    There  was  no 
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acknowledgment  of  a  debt,  but,  on  the  contrary, 
a  strenuous  and  reiterated  denial.  Nor  was  there 
any  such  acknowledgment  after  Hoffman's  calcu- 
lation was  submitted  to  defendant.  What  he 
then  said  was  at  most  an  assent  to  the  correct- 
ness of  Hoffman's  figures,  but  coupled,  at  the 
same  time,  with  a  reiteration  of  the  denial  of  any 
debt,  and  an  explanation  that  Hoffman  was  mis- 
taken because  he  had  counted  a  receipt  as  for 
cash,  when  it  was  only  for  a  note.  On  plaintiff's 
own  account  there  never  was  any  admission  by 
defendant  of  a  debt,  and  such  promise  as  there 
was  did  not  name  any  certain  amount,  and  was 
merely  a  conditional  promise  to  pay  44  if  I  owe 
you."  Under  all  our  cases,  this  is  not  sufficient. 
In  Emerson  v.  Miller  (27  Pa.  278),  the  promise 
was  44  he  would  fix  it,  or  settle  it ;"  in  Weaver  p. 
Weaver  (54  Pa.  152),  and  McClelland's  Exr.  v. 
West  (59  Id.  487),  44  1  agree  to  settle  with  him 
for  above  balance,"  and  44 1  agree  to  settle  this 
bill ;"  in  Harbold's  Exrs.  p.  Kuntz  (16  Id.  210), 
44  would  settle  and  pay  all  he  owed  him;"  in 
Miller  p.  Baschore  (83  Id.  356),  44  after  ho  is 
paid  I  will  pay  you  all  I  owe  you  ;"  in  Landis  p. 
lloth  (109  Id.  621),  44  we  will  pay  you  every 
dollar,"  and  41  yes,  we  will  pay  you,"  and  in  Low- 
ery  p.  Robinson  (28  Weekly  Notes,  28),  44  1 
will  pay  him  when  I  get  ready."  In  each  case 
the  words  used  were  held  insufficient  to  toll  the 
bar  of  the  statute,  although  in  several  of  them 
the  words  quoted  were  in  writing,  and  might  there- 
fore be  considered  as  intended  for  a  more  formal 
and  definite  acknowledgment  than  if  they  had  been 
used  in  mere  conversation.  The  present  case  is 
no  stronger  than  any  of  those  cited,  and  not 
nearly  so  strong  as  some  of  them.  It  must  go 
into  the  same  class. 

Judgment  reversed.  n.  8.  p.  N. 


July  '90,  134.  April  27, 1891. 

Baker  v.  Pennsylvania  Company. 

Damages  for  personal  injuries  —  Measure  of 
damages — Compensation  for  pain  and  suffer- 
ing. 

Where  the  trial  Judge,  in  commenting  upon  the 
testimony  of  a  doctor  who  had  testified  41  that  the  im- 
mediate cause  of  death  was  the  wasting  away  or  loss 
of  strength,  bnt  that  the  loss  of  strength  was  caused 
by  the  injury,"  says,  44  so  that  the  injury  would  be 
the  remote  cause  of  her  lsst  sickness,"  he  does  not 
violate  the  maxim  caxisa  proximo  turn  remcta  sptclatur. 
The  word  44  remote"  was  mistakenly  used,  but  in  view 
of  the  context  could  not  have  misled  the  jury. 

It  is  error  in  charging  a  jury  upon  the  question  of 
the  measure  of  damages  to  say,  44  It  is,  of  course, 
difficult  to  give  a  money  value  to  pain  and  suffering. 
No  person  would  voluntarily  endure  such  pain  and 


suffering  as  it  is  proven  Mrs.  Baker  endured  for  any 
amount  of  money.  But  it  is  the  duty  of  the  jury.  If 
they  find  for  the  plaintiff,  to  fix  some  sum  which  would 
be  a  compensation  for  this  pain  and  suffering." 

The  effect  of  snch  instruction  is  to  suggest  the  price 
in  money  sufficient  to  induce  a  person  to  undergo 
voluntarily  the  pain  and  suffering,  for  which  a  re- 
covery was  sought  in  the  action,  as  a  measure  of  the 
compensation  due  the  plaintiff  for  having  been  sub- 
jected to  it. 

The  idea  of  a  price  as  the  measure  of  the  plaintiff's 
compensation  is  not  applicable  to  this  class  of  cases. 
Such  a  standard  cannot  be  applied  in  an  action  for  a 
personal  injury,  not  wantonly  inflicted,  which  result* 
in  severe  pain.  There  is  no  market  in  which  the 
price  of  a  voluntary  subjection  of  one's  self  to  pain 
and  suffering  can  be  fixed. 

The  true  rule  is,  that  in  addition  to  loss  of  time  and 
expenses  actually  incurred  by  the  plaintiff  by  reason 
of  the  injury,  the  jury  may  consider  also  the  nature  of 
the  injury,  the  pain  and  inconvenience  resulting  from 
it,  and  make  such  allowance  therefor  as  in  view  of 
all  the  attending  circumstances  may  seem  to  be  just 
and  reasonable. 

The  age,  the  health,  habits,  and  pursuits  of  the 
plaintiff  must  be  taken  into  consideration  in  determin- 
ing what  is  a  reasonable  allowance  for  inconvenience 
and  suffering  in  any  given  case.  The  absence  of  a 
cruel  or  wanton  purpose  in  the  defendant  must  not  be 
overlooked. 

The  question  of  what  is  a  reasonable  allowance  for 
the  suffering  necessarily  endured  is  for  the  jury,  sub- 
ject, nevertheless,  to  the  supervisory  control  of  the 
Court,  whose  duty  it  is  to  set  aside  a  verdict  that  is 
unreasonable  and  excessive. 

Appeal  of  the  Pennsylvania  Company,  operat- 
ing the  Erie  and  Pittsburgh  Railroad  Company, 
defendant,  from  the  judgment  of  the  Common 
Pleas  of  Erie  County,  in  an  action  to  recover 
damages  fur  personal  injuries,  brought  by  Charles 
Baker  and  Phoebe  Baker  his  wife,  in  right  of 
said  Phoebe. 

On  the  trial,  before  Gunnison,  P.  J.,  the  fol- 
lowing facts  appeared:  On  February  24,  1885, 
Mrs.  Phoebe  Baker  took  passage  in  a  train  upon 
defendant's  road.  The  train  was  derailed,  and 
the  car  in  which  Mrs.  Baker  was  riding  was 
overturned.  She  suffered  serious  injury,  the 
smaller  bone  by  the  nose  being  broken,  her  head 
cut,  shoulder  and  neck  bruised,  one  rib  broken, 
and  the  fifth  rib  broken  off*  where  it  unites  with 
the  vertebra.  It  also  appeared  that  she  suffered 
from  nervous  shock  and  partial  paralysis.  The 
other  material  facts  of  the  case  are  set  forth  in 
the  opinion  of  the  Supreme  Court,  infra, 

Mrs.  Baker  died  in  December,  1886,  and  her 
husband  as  administrator  of  her  estate  was  sub- 
stituted as  plaintiff.  He  died  subsequently,  and 
D.  S.  Spaulding  was  appointed  administrator  of 
tho  estate  of  Phoebe  Baker,  and  substituted  as 
plaintiff  of  record. 

The  Court  charged  the  jury,  inter  aiia,  as 
follows : — 
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["  There  is  one  principle,  however,  which  has 
not  been  argued  at  length  by  either  counsel  for 
the  plaintiff  or  the  defendant,  which  is  proper  to 
state  to  you  ;  and  that  is  that  where  an  accident 
occurs  and  an  injury  ensues,  in  the  case  of  a  pas- 
stager  the  law  presumes  that  the  accident  occurred 
through  the  negligence  of  the  railroad  company."] 
(First  assignment  of  error.)  "  That  is  the  pre- 
sumption ;  it  is  not  a  conclusive  presumption 
which  cannot  be  rebutted,  but  in  the  absence  of 
any  testimony  it  is  the  presumption  of  law  that 
the  accident  resulted  from  the  negligence  of  the 
railroad  company,  and  it  then  becomes  the  duty 
of  the  railroad  company  to  satisfy  you  that  that 
is  not  so.  And  in  the  absence  of  any  evidence 
on  their  part  to  show  that  they  were  not  negli- 
gent, you  would  be  justified  in  presuming  that 
they  were,  and  they  must  show  upon  their  part 
that  they  were  not  guilty  of  negligence  in  order 
to  rebut  this  presumption. 

"  Those  are  the  legal  principles  that  you  will 
be  called  upon  to  apply  in  the  determination  of 
the  main  question  in  this  case.  The  main  ques- 
tion of  fact  in  this  case  is,  what  was  the  cause 
of  this  accident?  A  large  proportion  of  the 
testimony  that  was  presented  to  you  by  both  the 
plaintiff  and  the  defendant,  was  for  the  purpose 
of  fixing  upon  the  one  side  the  cause  of  this 
accident  as  the  negligence  of  the  railroad  com- 
pany, and  on  the  other  side  in  fixing  the  cause 
of  the  injury  to  be  an  accident  for  which  they 
were  not  responsible  and  which  they  could  not 
have  foreseen.  That  is  the  main  question.  Now 
it  is  alleged  on  the  part  of  the  plaintiff  that  the 
road-bed  at  this  point  where  the  accident  occurred 
was  deficient ;  that  the  ties  had  become  rotten 
to  such  an  extent  that  they  were  not  suitable  for 
the  purpose  for  which  they  were  used.  That  the 
rails  had  become  old  and  slivered,  and  the  flanges 
worn  down  and  slivers  formed  upon  them,  and 
that  the  rails  were  not  of  sufficient  length — that 
short  pieces  were  put  in,  and  that  they  were  not 
securely  fastened  to  the  ties,  and  that  it  was  in 
consequence  of  this  that  the  accident  happened. 

"  Now  right  here,  gentlemen,  it  may  be  well  to 
call  your  attention  to  the  principle  of  law,  that 
although  all  this  may  have  been  so,  and  that  al- 
though all  the  facts  that  were  proven  or  attempted 
to  be  proven  by  the  plaintiff  in  regard  to  the  rot- 
tenness of  the  ties  and  the  defective  condition  of 
the  rails,  and  the  fact  that  the  spikes  would  not 
bold  the  rails — although  all  that  may  have  been 
true  yet  if  it  was  not  the  cause  of  the  accident 
the  plaintiff  cannot  recover.  They  cannot  re- 
cover because  the  railroad  company  was  negli- 
gent in  one  respect,  if  the  accident  occurred  for 
some  other  reason,  although  they  should  prove  to 
your  satisfaction  the  negligence  of  the  railroad 
company  in  that  respect.  So  that  it  is  not  only 
necessary  that  the  plaintiff  show  to  your  satis- 


faction from  the  evidence  that  the  railroad  com- 
pany was  negligent,  and  that  the  track  was  main- 
tained in  this  defective  condition,  but  you  must 
also  be  satisfied  that  the  accident  resulted  from 
that  negligence  and  not  from  some  other  cause. 

"  On  the  question  of  the  condition  of  this  track 
you  have  the  testimony  of  a  number  of  witnesses. 
There  was  Mr.  Spaulding,  Mr.  Mott  Sherman, 
and  Mr.  Matthews,  and  Mr.  Patterson,  and  Mr. 
Thornton,  and  some  other  witnesses  who  told 
you  that  they  were  all  at  the  scene  of  the  acci- 
dent at  or  very  soon  after  the  accident  happened. 
Mr.  Matthews  and  Mr.  Thornton  I  believe  were 
on  the  train  when  it  happened,  and  the  others 
came  to  the  scene  of  it  very  soon  afterwards. 
They  tell  you  that  the  ties  were  in  a  bad  condi- 
tion, and  were  not  capable  of  holding  the  spikes. 
That  some  of  them  tested  the  ties  with  their  foot 
and  that  they  were  so  rotten  that  they  could  kick 
chunks  out  of  them,  and  another  one  says  that 
he  tested  the  ties  with  his  cane  and  that  he  could 
stick  it  into  the  ties,  they  were  so  rotten, and  others 
say  that  they  could  lift  the  spikes  from  the  places 
into  which  they  were  driven  and  drop  them  back 
into  their  places,  they  were  so  rotten.  All  that 
of  course  is  evidence  to  show  the  want  of  care 
on  the  part  of  the  railroad  company  which  they 
are  bound  to  exercise ;  because  their  duty  is  not 
fulfilled  when  they  put  down  a  substantial  and 
safe  track  in  the  first  place,  but  they  are  bound 
to  maintain  it  in  a  solid  and  safe  condition,  and 
if  the  ties  become  rotten  from  long  use  and 
exposure,  it  is  their  duty  to  replace  them  with 
sound  ties. 

"  Upon  that  point  the  testimony  of  the  wit- 
nesses for  the  railroad  company  is  to  the  opposite. 
They  tell  you  that  those  ties  were  sufficient  and 
not  unsound,  but  that  they  were  good,  solid, 
sound  ties ;  that  in  relaying  the  track  after  the 
accident  when  they  were  drawing  the  spikes  from 
the  ties  and  replacing  the  rails,  that  they  held  so 
strongly  tliat  they  pulled  the  heads  of  the  spikes 
off  in  many  cases  in  trying  to  draw  them.  Of 
course  that  would  be  evidence  that  the  ties  were 
sound  and  not  in  the  condition  testified  to  by  the 
witnesses  for  the  plaintiff.  That  will  be  a  very 
important  question  for  you  to  determine  ;  the 
question  of  veracity  between  the  two  sets  of 
witnesses.  Either  the  witnesses  upon  the  one 
side  or  the  other  are  mistaken,  and  it  is  for  you 
to  determine  which  ones  are  telling  the  truth 
and  which  ones  are  mistaken.  And  in  doing 
that  of  course  you  will  have  various  ways  of 
arriving  at  the  conclusion  as  to  which  set  of 
witnesses  are  entitled  to  the  most  credit.  You 
have  their  appearance  on  the  stand,  their  appar- 
ent intelligence  in  testifying,  the  apparent  candor 
with  which  they  testify  and  the  interest  they  may 
have  in  the  result  of  this  suit  and  their  means  of 
information.   The  witnesses  on  the  one  side  may 
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have  better  means  of  knowing  what  they  testify 
to  than  those  upon  the  other,  and  if  you  can 
come  to  the  conclusion  that  they  are  entitled  to 
the  credit  of  truthfulness  equally  with  the  others, 
then  the  ones  who  have  the  best  means  of  infor- 
mation would  be  entitled  to  credit,  because  a  man 
who  knows  about  the  facts  that  he  is  testifying  in 
regard  to  will  satisfy  you  much  better  than  a 
man  who  does  not  know  what  he  is  talking  about. 
All  of  these  considerations  are  for  you  in  deter- 
mining to  whom  you  will  give  the  most  credit 
in  deciding  this  question. 

"  On  the  part  of  the  railroad  company  it  is 
claimed  that  this  accident  resulted  from  a  cause 
which  was  entirely  beyond  their  control;  that 
it  was  purely  an  accident  and  not  resulting  from 
negligence  upon  their  part.  The  witnesses  on 
the  part  of  the  railroad  company  tell  you  (and 
in  this  the  witnesses  on  the  part  of  the  plaintiff 
substantially  agree)  that  the  morning  was  cold. 
Some  of  them  say  it  was  comfortable  riding  from 
Albion,  but  they  all  admit  that  it  was  a  cold 
winter  morning.  The  witnesses  on  the  part  of 
the  defendant  tell  you  that  iron  when  it  has  be- 
come frosted  on  account  of  cold  weather  is  much 
more  liable  to  break  than  during  warm  weather, 
and  it  is  claimed  on  the  part  of  the  company 
that  this  condition  of  the  weather,  the  frosted 
condition  of  the  rail,  resulted  in  this  rail  break- 
ing at  that  particular  time.  Of  course,  why  it 
broke  at  that  particular  time  or  under  that  par- 
ticular car  which  passed  over  it  at  that  time,  no 
one  can  tell ;  but  if  it  was  the  result  of  the  cold 
weather  and  the  frost,  over  which  of  course  the 
company  had  no  control — if  that  was  the  cause 
of  the  rail  breaking  and  the  rail  breaking  was 
the  cause  of  the  accident — then  of  course  the 
company  was  not  liable  for  the  damages  that 
ensued.  It  was  something  entirely  beyond  their 
control,  and  it  is  something  for  which  they  are 
not  responsible;  and  although  the  track  may 
have  been  in  a  bad  condition  otherwise,  and  the 
ties  old  and  rotten  and  the  rails  defective,  if  the 
cause  of  the  accident  was  the  breaking  of  this 
rail  and  the  cause  of  the  breaking  of  the  rail  was 
the  cold  weather,  over  which  the  company  had 
no  control,  they  are  not  responsible  to  the  plain- 
tiff,  and  your  verdict  should  be  for  the  defen- 
dant. 

44  Those  are  the  main  important  questions  in 
this  case.  It  is  not  necessary  for  me  to  recall  to 
you  the  evidence  of  the  witnesses  in  detail.  You 
have  listened  to  them,  the  main  portion  of  the  tes- 
timony has  been  repeated  time  and  again  before 
you  by  one  witness  after  another,  so  that  you  are 
familiar  with  it,  and  you  are  the  proper  judges 
as  to  the  fact.  You  all  have  experience  which 
will  assist  you  in  determining  as  to  which  wit- 
nesses are  telling  the  truth.  If,  as  I  say,  you 
find  that  the  accident  resulted  from  a  cause  over 


which  the  company  had  no  control,  your  verdict 
will  be  for  the  defendant ;  but  if  you  find  the 
accident  was  caused  by  the  negligence  of  the 
railroad  company  it  will  be  your  duty  to  assess 
the  amount  of  damages  that  shall  be  recovered. 
You  will  have  to  name  in  your  verdict  the 
amount  that  the  railroad  company  shall  pay  to 
the  plaintiff. 

44  The  old  lady,  Mrs.  Baker,  who  was  injured 
was  a  married  woman.  Her  husband  was  living. 
He  was  responsible  for  the  medical  attendance 
and  the  expense  thereof,  and  he  was  entitled  to 
whatever  earnings  she  was  capable  of  acquiring. 
Her  earnings  under  the  law  as  it  stood  at  that 
time  belonged  to  the  husband,  and  he  was  re- 
sponsible for  the  cost  of  her  maintenance  and 
medical  attendance.  For  that  reason  in  this  suit 
you  cannot  take  into  consideration  in  assessing 
damages  any  expense  that  may  have  been  in- 
curred in  attending  her.  Any  expense  of  physi- 
cians, or  nursing,  or  anything  of  that  kind  you 
cannot  consider,  and  you  have  no  right  to  con- 
sider that  during  all  this  time  from  the  time  she 
was  hurt  until  she  recovered  or  until  her  death, 
that  she  had  lost  any  capacity  for  labor ;  if  there 
was  any  such  loss  as  that,  her  husband  only  was 
entitled  to  recover  for  it,  and  this  suit  is  brought 
upon  her  own  part  and  not  on  the  part  of  her 
husband,  and  therefore  you  cannot  award  dam- 
ages either  for  the  cost  of  medical  attendance  or 
the  loss  of  earning  power. 

44  The  only  element  that  goes  in  to  constitute 
the  damages  in  this  case  is  the  pain  and  suffer- 
ing that  she  has  endured. 

44  Upon  that  question  you  have  the  testimony 
of  her  two  daughters,  who  tell  you  how  she  suf- 
fered. You  have  the  testimony  of  Dr.  Tracy, 
who  attended  her,  and  who  tells  you  the  condi- 
tion in  which  he  found  her  after  the  accident. 
He  tells  you  that  he  found  the  contusions  or  cuts 
on  the  face,  one  above  the  left  eye,  one  on  the 
forehead,  and  one  on  the  left  cheek,  and  in  that 
place  the  bone  had  been  fractured.  He  tells  you 
also  that  he  found  the  second  rib  broken,  and 
the  fifth  rib  where  it  was  joined  to  the  vertebra 
broken.  He  tells  you  also  that  he  found  the 
processes  upon  two  of  the  vertebras  broken. 
Those  processes  are  two  little  pieces  of  bone 
starting  out  from  the  vertebra  in  the  rear  and 
projecting  a  little  from  it ;  not  projecting  as  a 
rib  does,  but  projecting  only  a  very  short  'dis- 
tance. Those  are  called  processes,  and  he  says 
that  he  found  two  of  those  broken.  He  tells 
you  also  that  he  found  a  sensitiveness,  an  evi- 
dent suffering  of  pain  upon  applying  pressure  to 
the  bone  at  the  base  of  the  neck,  at  the  point 
between  what  he  calls  the  cervical  vertebra?  and 
the  dorsal  vertebra.  The  cervical  vertebra  are 
the  vertebra  that  constitute  the  neck,  and  the 
dorsal  vertebrae  are  the  vertebra  that  constitute 
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the  back  below  the  neck,  and  the  point  where 
these  two  sets  of  vertebrae  join  would  be  the 
point  where  he  tells  you  that  he  found  this  evi- 
dence of  pain,  and  which  he  tells  you  in  his 
opinion  was  an  injury  to  the  spinal  cord  at  that 
point. 

'*  Now  it  is  shown  that  after  the  injury  Mrs. 
Baker  was  unable  to  do  the  work  that  she  had 
formerly  done ;  that  there  was  a  weakness  in  her 
arm  that  the  doctor  tells  you  resulted,  in  his 
opinion,  from  this  injury  to  the  spinal  cord,  the 
nerves  from  the  spinal  cord  branching  out  about 
that  place,  about  that  point,  and  supplying  the 
arras — the  nervous  force  and  nervous  sensation 
and  power  of  the  arms — and  that  that  was  caused 
by  the  injury  to  that  point,  he  thinks.  Now  I 
do  not  mention  this  for  the  purpose  of  giving 
you  an  opportunity  to  take  into  consideration  the 
loss  of  strength  or  loss  of  power  to  labor  for  the 
purpose  of  estimating  that  in  your  damages,  but 
merely  to  call  to  your  attention  the  claim  of  the 
plaintiff  that  she  suffered  from  this  injury  to  her 
neck — suffered  in  the  I068  of  strength  to  her  arm ; 
[and  of  course  a  loss  of  strength  or  partial  paraly- 
sis is  a  subject  of  pain,  and  is  perhaps  attended 
with  pain  as  much  as  anything  else."]  (Second 
assignment  of  error.) 

"  Now  about  the  7th  of  April  she  was  taken 
to  her  home.  She  had  to  be  assisted  to  her 
sleigh  at  her  daughter's  house  at  Albion,  and 
was  assisted  on  board  the  cars  at  Erie  when  she 
was  transferred  to  the  train  on  the  Philadelphia 
and  Erie  Railroad.  After  that  time  it  appears 
that  she  recovered,  to  a  certain  extent  at  least ; 
whether  fully  recovered  from  the  consequences 
of  that  injury  it  is  for  you  to  determine.  [And 
whether  the  subsequent  sickness  and  sickness 
which  caused  her  death  were  caused  by  this  in- 
jury is  for  you  to  determine."^  (Third  assign- 
ment of  error.)  "  At  any  rate  it  appears  that  she 
did  to  a  great  extent  recover;  that  she  was 
about  her  house  and  did  her  housework.  A 
witness  saw  her  washing,  and  other  witnesses 
saw  her  walking  down  the  railroad  track  to 
Garland,  a  distance  of  a  mile  and  a  half ;  an- 
other witness  says  that  she  told  her  that  she 
had  been  out  blackberrying,  and  I  think  one 
witness  says  that  she  was  with  her  blackberrying 
in  the  field  ;  and  the  various  branches  of  house- 
hold work  which  were  testified  to  as  having  been 
performed  by  her  all  show  that  to  a  certain  ex- 
tent at  least  she  did  recover  from  the  injury,  for 
a  time  at  least. 

"Now  did  the  injury  result  in  her  death? 
You  can  give  no  damages  by  reason  of  death. 
This  suit  is  not  for  damages  for  death,  because  it 
was  brought  by  her  herself  before  she  died,  and 
she  of  course  could  not  bring  a  suit  for  damages 
for  her  own  death.  There  is  no  claim  here  on 
account  of  her  death.    But  in  estimating  pain  and 


suffering  you  must  consider  the  amount  of  pain 
that  she  endured  up  to  the  time  that  she  died, 
and  therefore  it  becomes  important  to  ascertain 
whether  or  not  the  last  sickness  was  caused  by 
this  accident.  The  only  medical  authority  who 
testifies  in  regard  to  that  is  Dr.  Blodgett,  and  he 
tells  you  that  after  receiving  an  account  from  her 
and  her  daughter  of  the  injury  in  April  when 
he  was  called  to  attend  her,  and  having  noticed 
her  condition  at  the  time  and  carefully  taken  a 
memorandum  of  it,  so  that  he  could  refer  to  it 
afterwards, and  afterwards  being  called  at  the  time 
of  her  death  in  1886,  and  noticing  her  condition 
at  that  time,  he  is  of  the  opinion  that  the  remote 
cause — not  the  immediate  but  the  remote  cause 
of  the  death — was  this  accident.  [And  if  the 
remote  cause  of  the  death  was  the  accident,  of 
course  it  must  have  been  the  remote  cause  of  her 
last  sickness  and  the  pain  which  she  experienced 
in  her  last  sickness,  and  if  so  she  would  be  enti- 
tled to  recover  for  that,  providing  your  verdict 
was  in  her  favor. "]  (Fourth  assignment  of  error.) 
"  On  the  other  hand,  the  doctor  tells  you  that  the 
immediate  cause  of  death  was  the  wasting  away 
or  loss  of  strength,  but  that  that  loss  of  strength 
was  caused  by  the  injury  she  sustained  at  the 
accident,  so  that  that  injury  would  be  the  remote 
cause  of  her  last  sickness.  On  the  other  hand, 
you  have  the  testimony  of  several  witnesses,  who 
have  not  been  impeached  in  any  way,  who  tell 
you  that  the  old  lady  told  them — one  of  them 
says  that  before  she  sustained  this  injury  she  com- 
plained of  having  been  subject  to  heart  disease  ; 
that  afterwards  when  she  was  sick  in  her  last  ill- 
ness that  she  said  she  felt  her  old  trouble  coming 
on — the  heart  disease.  And  that  she  said,  at 
some  time  previous  to  this,  to  one  of  the  wit- 
nesses, that  she  had  heart  disease  for  forty  years. 
Now  if  this  last  sickness  was  caused  by  heart 
disease,  the  pain  and  sickness  that  she  expe- 
rienced at  that  time  would  form  no  element 
whatever  in  making  up  the  damages  that  she 
should  be  awarded.  It  would  be  only  the  dam- 
ages which  resulted  from  the  accident  for  which 
the  railroad  company  would  be  liable,  and  not 
for  any  other  pain  or  suffering  that  she  expe- 
rienced. It  is  of  course  difficult  to  give  a  money 
value  to  pain  and  suffering.  [No  person  would 
voluntarily  endure  such  pain  and  suffering  as  it 
is  proven  Mrs.  Baker  endured  for  any  amount  of 
money. "]  (Fifth  assignment  of  error.)  *•  But 
it  is  the  duty  of  the  jury  if  they  find  for  the 
plaintiff  to  fix  some  sum  which  would  be  a  com- 
pensation for  this  pain  and  suffering." 

Verdict  for  plaintiff*  for  $3500  and  judgment 
thereon  ;  whereupon  defendant  took  this  appeal, 
assigning  for  error  the  portions  of  the  charge 
included  between  brackets. 

/.  Ron  Thomp*on>  for  appellant. 

S.  A.  Davenport,  for  appellee. 
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May  25,  1891.  Williams,  J.  The  first, 
second,  and  third  assignments  of  error  are 
hardly  just  to  the  learned  Judge  of  the  Court 
below.  They  rest  on  detached  sentences  taken 
from  the  charge,  which  need  to  be  read  in  their 
proper  connection,  and  which,  when  so  read,  are 
unobjectionable. 

The  fourth  assignment  is  directed  to  what  is 
evidently  an  inaccurate  expression,  which  may 
seem  to  luy  down  the  doctrine  that  remote  as 
well  as  proximate  causes  are  sufficient  to  sustain 
an  action  ;  but  the  context  shows  that  this  was 
not  the  meaning  of  the  Judge,  and  that  the  jury 
could  not  have  been  misled  by  the  use  of  the 
word  "remote"  in  the  paragraph  complained  of. 
"What  was  said  was  this  :  44  The  doctor  tells  you 
that  the  immediate  cause  of  death  was  the  wast- 
ing away  or  loss  of  strength,  but  that  the  loss  of 
strength  was  caused  by  the  injury."  He  then 
added :  "  so  that  the  injury  would  be  the  remote 
cause  of  her  last  sickness,"  for  the  pain  expe- 
rienced in  which  he  had  already  said,  44  she 
would  be  entitled  to  recover,  providing  your  ver- 
dict was  in  her  favor."  But  upon  the  testimony 
of  the  doctor  it  is  clear  that  the  injury  was  not 
the  remote  but  the  proximate  cause  of  her  last  I 
sickness,  for  he  says  that  the  loss  of  strength  and 
wasting  away  of  which  she  died  44  were  caused  by 
the  injury."  There  was,  therefore,  no  disregard 
of  the  maxim  44  causa  proximo  non  remota  spec- 
tator," recognized  and  applied  in  Penna.  R.  R. 
Co.  v.  Hope  (80  Pa.  373)  ;  Lehigh  Valley  Rail- 
road Company  v.  McKeen  (90  Id.  122),  and 
several  other  cases.  It  was  simply  a  mistake  to 
use  the  word  44  remote"  in  describing  the  relation 
between  the  injury  and  the  sickness  which  the 
doctor  described  as  the  result  of  the  injury. 

The  fifth  assignment  is  of  a  more  serious 
character.  The  learned  Judge,  while  speaking 
of  the  measure  of  damages,  told  the  jury  that  the 
plaintiff's  cause  of  action  rested  mainly  on  the 
inconvenience  and  pain  suffered  by  ber  in  conse- 
quence of  the  injury  she  received,  and  to  guide 
them  in  deciding  what  compensation  to  make  for 
suffering  he  used  this  language :  44  It  is  of 
course  difficult  to  give  a  money  value  to  pain 
and  suffering.  No  person  would  voluntarily  en- 
dure such  pain  and  suffering  as  it  is  proven  Mrs. 
Baker  endured  for  any  amount  of  money.  But 
it  is  the  duty  of  the  jury,  if  they  find  for  the 
plaintiff,  to  fix  some  sum  which  would  be  a  com- 
pensation for  this  pain  and  suffering." 

The  effect  of  this  was  to  suggest  the  price  in 
money  sufficient  to  induce  a  person  to  undergo 
voluntarily  the  pain  and  suffering  for  which  a  re- 
covery was  sought  in  the  action,  as  a  measure  of 
the  compensation  due  the  plaintiff  for  having 
been  subjected  to  it. 

The  learned  Judge  first  spoke  of  the  difficulty 
in  the  way  of  fixing  a  money  value  upon  suffer- 


ing. He  followed  this  by  the  statement  that  no 
amount  of  money  would  be  regarded  as  sufficient 
to  induce  a  person  to  undergo  the  pain  com- 
plained of  in  this  case,  which  suggested  a  pos- 
sible standard  of  value  that  might  be  applied. 
He  then  finished  the  presentation  of  the  subject 
by  telling  the  jury  that  if  they  found  for  the 
plaintiff  it  was  their  duty  44  to  fix  some  sum 
which  would  be  a  compensation  for  this  pain  and 
suffering." 

The  idea  of  a  price  as  the  measure  of  tbe 
plaintiff's  compensation  is  not  applicable  to  this 
class  of  cases.  In  actions  upon  contracts  it  often 
happens  that  the  price  of  the  article  or  of  tbe 
services  sued  for  is  a  proper  measure  of  the  plain- 
tiff's damages  for  the  failure  to  deliver  the  article 
or  to  render  the  services.  So  in  actions  founded 
on  tort,  the  cost  of  repairing  or  replacing  tbe 
property  injured  or  destroyed  may  show  to  what 
sum  the  plaintiff  is  entitled.  Such  a  standard 
cannot  be  applied  in  actions  for  a  personal  in- 
jury, not  wantonly  inflicted,  which  results  in 
severe  pain.  There  is  no  market  in  which  the 
price  of  a  voluntary  subjection  of  oneself  to  pain 
and  suffering  can  be  fixed.    There  is  no  market 


standard 


of  value  to  be  applied,  and  to  suggest 
the  idea  of  price  to  be  paid  to  a  volunteer  as  an 
approximation  to  the  money  value  of  suffering,  is 
to  give  loose  rein  to  sympathy  and  caprice.  The 
true  rule  is  that  in  addition  to  loss  of  time  and 
expenses  actually  incurred  by  the  plaintiff  by 
reason  of  the  injury,  the  jury  may  consider  also 
the  nature  of  the  injury,  the  pain  and  inconve- 
nience resulting  from  it,  and  make  such  allow- 
ance therefor  as,  in  view  of  all  the  attending 
circumstances,  may  seem  to  be  just  and  reason- 
able. The  age,  the  health,  habits  and  pursuits 
of  the  plaintiff  must  be  taken  into  consideration 
in  determining  what  is  a  reasonable  allowance 
for  inconvenience  and  suffering  in  any  given 
case.  The  absence  of  a  cruel  or  wanton  purpose 
in  the  defendant  must  not  be  overlooked.  From 
the  whole  case,  the  question  is,  what  is  a  reason- 
able allowance  for  the  suffering  necessarily  en- 
dured ?  This  question  is  for  the  jury,  subject, 
nevertheless,  to  the  supervisory  control  of  the 
Court,  whose  duty  it  is  to  set  aside  a  verdict  that 
is  unreasonable  and  excessive. 

In  all  other  respects  this  case  seems  to  have 
been  well  tried,  and  wo  greatly  regret  the  neces- 
sity for  sending  it  back.  There  seems,  however, 
no  escape  from  the  conclusion  that  the  fifth  as- 
signment presents  substantial  error,  which  re- 
quires correction. 

The  judgment  is  reversed,  and  a  venire  facias 
de  novo  awarded.  H.  s.  p.  N. 
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Vou  XXVIII.]  FRIDAY,  JULY  *4,i89t.  [No.  14. 


Supreme  ©ourt. 


Jan.  '91,  397.  April  15,  1891. 

Quigley  v.  Delaware  and  Hudson  Canal 
Company. 

Negligence — Negative  testimony,  what  it — Lia- 
bility for  probable  consequences  of  negligence. 

When  witnesses  testify  that  they  did  not  hear  the 
whistle  or  bell  of  a  locomotive  until  the  lead  horse  of 
a  team  was  on  the  railroad  crossing,  and  further,  that 
as  the  passenger  train  was  about  due,  they  were  giving 
particular  attention,  were  listening  for  the  whistle,  and 
if  it  had  been  blown  they  would  have  heard  it,  under 
these  circumstances  their  testimony  is  more  than 
merely  negative,  and  therefore  cannot  be  disregarded. 

Where  the  driver  of  a  team  before  attempting  to 
cross  a  railroad  track,  stops  at  a  proper  place,  looks 
and  listens  for  the  approach  of  a  train,  and  not  hear- 
ing the  train,  starts  and  drives  upon  the  track  and 
then  sees  the  train  approaching  him,  he  is  not  guilty 
of  negligence,  in  view  of  all  the  circumstances,  in 
jumping  off  the  wagon  to  avoid  the  peril  which  seemed 
imminent,  and  in  abandoning  the  team  to  the  probable 
consequences. 

An  enginer  is  held  to  have  foreseen  whatever  con- 
sequences  might  ensue  from  his  failure  to  give  warn- 
ing of  the  approach  of  his  train,  without  the  inter- 
vention  of  some  other  independent  agency,  and  both 
he  and  his  employer  will  be  held  for  what  might,  in 
the  nature  of  things,  occur  in  consequence  of  that 
negligence,  although  in  advance  the  actual  result 
might  have  seemed  improbable. 

Appeal  of  the  Delaware  and  Hudson  Canal 
Company,  defendant,  from  the  judgment  of  the 
Common  Pleaa  of  Luzerne  County,  in  an  action 
for  injuries  to  a  team,  brought  by  Thomas  F. 
Quigley. 

On  the  trial,  before  Rice,  P.  J.,  the  following 
facte  appeared  :  In  May,  1884,  Thomas  F.  Quig- 
ley was  hauling  stones  along  the  Mocktown  Road, 
which  crossed  the  defendant's  railroad  tracks. 
The  wagon  was  drawn  by  three  horses,  and  was 
in  charge  of  the  driver,  William  Muench,  Quig- 
ley himself  accompanying  the  team.  When  the 
lead  horse  was  about  fifty  feet  from  the  railroad 
crossing,  the  driver  stopped  the  team,  looked  up 
the  railroad,  listened,  and  not  hearing  any  warn- 
ing of  an  approaching  train,  started  his  team, 
and  just  as  the  lead  horse  reached  the  track,  the 
driver  saw  an  engine  coming  down  upon  him, 
dropped  the  reins,  and  jumped  from  the  wagon. 
The  horses  becoming  frightened,  plunged  and 
ran;  the  engine  did  not  strike  them,  but  when 


they  had  gotten  about  thirty-five  feet  beyond 
the  track,  the  lead  horse  in  some  way,  presum- 
ably by  the  lines  catching  in  the  wheels,  became 
entangled  and  was  thrown ;  he  was  run  over  by 
the  wagon  and  so  seriously  injured  that  he  had  to 
be  killed.  The  harness  also  was  broken.  This 
suit  was  then  brought  to  recover  damages  for  the 
value  of  the  horse  and  the  injury  to  the  harness. 

The  engineer,  fireman,  and  another  witness 
testified  that  the  whistle  of  the  engine  had  been 
blown  at  the  usual  distance  from  the  crossing, 
1300  feet;  the  plaintiff' and  his  driver  testified 
that  they  did  not  bear  any  bell  or  whistle,  that 
they  would  have  heard  it  if  any  signal  had  been 
given  hs  they  were  listening,  expecting  a  pas- 
senger train.  The  other  facts  are  given  in  the 
opinion  of  the  Supreme  Court,  infra. 

The  defendant  requested  the  Court  to  charge 
the  jury,  inter  alia,  as  follows : — 

(3)  The  proximate  cause  of  the  injury  to  the 
plaintiffs  team  was  their  being  abandoned  by  the 
driver,  who  testifies  he  believes  he  could  have 
controlled  them  if  he  had  remained  on  the 
wagon.  Answer.  We  decline  to  charge  as  re- 
quested in  that  point.  (Second  assignment  of 
error. ) 

(2)  If  the  plaintiff  and  his  driver  were  not 
negligent,  then  it  is  a  case  where  neither  party 
to  this  suit  was  guilty  of  negligence,  and  the 
injury  complained  of  was  the  result  of  pure  acci- 
dent, for  which  the  plaintiff  cannot  recover. 
Answer.  We  decline  to  charge  as  requested  in 
that  point.    (Third  assignment  of  error.) 

(6)  Under  the  whole  evidence  in  this  case  your 
verdict  should  be  for  the  defendant.  Answer. 
This  point  is  negatived.  (Fourth  assignment  of 
error. ) 

(4)  The  engine  having,  as  shown  by  the  testi- 
mony of  both  plaintiff  and  defendant,  stopped 
before  it  reached  the  crossing,  thus  proving  con- 
clusively that  the  engine  was  under  control,  the 
rate  of  speed  of  the  engine  is  not  in  question  in 
this  case.  Answer.  We  answer  that  point  in  the 
affirmative.  The  only  bearing  which  the  evi- 
dence as  to  the  rate  of  Bpeed  has  upon  the  case, 
in  our  judgment,  is  upon  the  action  of  the  driver 
in  jumping  from  his  wagon.  It  may  have  some 
bearing  upon  that  question,  but  it  is  not  evidence, 
in  our  judgment,  of  negligence  upon  the  part  of 
the  defendant,  because,  as  stated  in  the  point,  the 
engine  was  under  control.  (Fifth  assignment  of 
error.) 

The  Court  further  charged  the  jury,  inter  alia, 
as  follows : — 

"  Now,  with  regard  to  the  action  of  the  plain- 
tiff's driver.  It  has  been  the  rule  of  law  in  this 
State  for  many  years,  and  is  well  settled  beyond 
any  controversy,  so  far  as  our  State  is  concerned, 
that  it  is  the  duty  of  a  driver  approaching  a  rail- 
road crossing,  to  stop,  to  look  in  both  directions 
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and  to  listen.    This  is  an  imperative  duty,  and  | 
the  failure  to  perform  that  duty  is  negligence : 
and  it  is  his  duty  to  stop  at  a  proper  place — not  at 
some  remote  point  from  the  track  where  it  would 
do  no  good  to  stop— not  at  some  point  where  he 
could  not  see  in  either  direction,  provided  there 
was  some  other  point  where  he  could  see  in  both 
directions  or  in  either  direction,  but  he  must 
stop  at  a  proper  place  and  look  for  approaching 
trains,  and  listen.    Now,  did  the  driver  stop  at 
a  proper  place  ?    Did  he  look  ?    Did  he  listen  ? 
And  then,  having  started  and  driven  upon  the 
track,  did  he  exercise  the  care  of  a  prudent  man 
in  leaving  the  wagon  when  he  saw  the  engine? 
He  has  testified  that  he  thinks  he  could  have  held 
the  team  if  he  had  remained  on  the  wagon,  but 
his  reason  for  leaving  the  wagon  was  that  he  felt 
himself  to  be  in  great  peril.    Now,  then,  it  is  for 
you  to  decide  whether  he  was  prudent  in  jumping 
from  the  wagon  at  that  time,  or  whether  or  not 
an  ordinarily  prudent  man  would  have  remained 
upon  the  wagon  under  all  of  the  circumstances, 
with  an  engine  approaching  with  that  nearness  to 
him  that  this  engine  was,  and  his  horses  acting 
as  lie  says  they  did.    Of  course,  this  is  peculiarly 
a  question  for  the  jury  and  not  for  the  Court. 
[Rut  it  is  argued  upon  the  part  of  the  defence, 
that  even  if  the  whistle  was  not  blown  and  the 
bell  was  not  rung,  yet  the  proximate  cause  of  the 
accident  to  the  plaintiff's  team,  was  their  being 
abandoned  by  the  driver,  who  testifies  that  he 
believes  he  could  have  controlled  them  if  he  had 
remained  on  the  wagon.    We  think  that  this  is 
too  extreme  a  view  of  the  law.    The  purpose  of 
giving  a  warning  before  a  railroad  train  comes  to 
a  crossing  is  not  only  to  prevent  drivers  from 
driving  on  the  track  in  front  of  the  approaching 
engine,  but  also  to  give  notice  to  persons  travel- 
ling upon  the  highway,  so  that  they  shall  not 
approach  within  dangerous  proximity  to  the  train 
that  is  approaching :  and  if  this  was  a  duty  upon 
the  part  of  the  defendant  company,  and  if  this 
duty  was  neglected,  and  this  caused  the  plaintiff's 
driver  to  approach  so  near  the  engine  that  was 
approaching  that  his  horse  took  fright,  or  it  made 
it  necessary  for  him  in  the  exercise  of  ordinary 
prudence  to  jump  from  the  wagon  and  abandon 
the  horses,  then  we  are  of  opinion  that  this  negli- 
gence is  not  so  remote  but  that  the  defendant 
company  may  be  held  liable  therefor."] 

Verdict  for  plaintiff  for  $250  and  judgment 
thereon ;  whereupon  defendant  took  this  appeal,  as- 
signing for  error  the  answers  to  points  and  the  por- 
tions of  the  charge  included  in  brackets  as  above. 

George  R.  Bedford  {Andrew  H.  Mcdintock 
with  him),  for  appellant. 

John  Lynch,  for  appellee. 

May  18,  1891.  Clark,  J.  In  the  general 
charge  the  Court  instructed  the  jury,  thai  inas- 


much as  it  clearly  appeared  in  the  testimony  the 
engineer  had  the  locomotive  in  such  control  that 
he  was  able  to  Btop  at  least  twenty  feet  above 
the  crossing,  it  could  not  be  said,  under  the  cir- 
cumstances of  this  case,  that  he  was  running  at 
a  negligent  rate  of  speed  ;  and  that  if  the  usual 
warnings  had  been  given,  the  engineer  would  be 
taken  to  have  performed  his  full  duty  in  stopping 
the  engine  before  he  arrived  at  the  crossing. 

But  the  jury  found  that  no  warning  had  been 
given ;  that  the  whistle  was  not  blown,  nor  the 
bell  rung,  and  whilst  we  think  the  weight  of  the 
testimony  was,  perhaps,  to  a  different  effect,  the 
Court  would  not  have  been  justified  in  withdraw- 
ing that  question  from  the  consideration  of  the 
jury.  The  testimony  on  part  of  the  defendant, 
it  is  true,  was  positive.  The  engineer  and  the 
fireman,  and  also  Hopkins,  testified  distinctly  to 
the  fact  that  the  whistle  was  blown,  not  only  at 
the  bridge,  1000  feet,  but  at  the  third  telegraph 
pole,  400  feet,  above  the  crossing.  The  testi- 
mony on  part  of  the  plaintiff,  however,  was  not 
of  a  purely  negative  character.  Quigley  and 
Muench  testify  that  they  did  not  hear  either  the 
whistle  or  the  bell  until  about  the  time  the  lead 
horse  was  on  the  crossing.  They  say  further, 
however,  that  as  the  passenger  train  was  about 
due,  they  were  giving  particular  attention,  were 
listening  for  the  whistle,  and  that  if  it  had  been 
blown,  they  would  have  heard  it.  Under  these 
circumstances  their  testimony  is  more  than  merely 
negative,  and  therefore  could  not  be  disregarded. 
The  jury  has  found  the  fact,  and  that  this  failure 
to  give  proper  warning,  as  the  engine  approached 
the  crossing,  was  an  act  of  negligence  on  part  of 
the  engineer,  which  is  to  be  imputed  to  the  com- 
pany. 

The  jury  has  also  found,  upon  competent  testi- 
mony and  under  proper  instructions,  that  the 
driver  of  the  wagon,  before  attempting  to  cross 
the  railroad  tracks,  stopped  at  a  proper  place 
and  looked  and  listened  for  the  approach  of  a 
train,  and  did  not  hear  the  engine ;  and  that 
having  started  and  driven  upon  the  track,  when 
he  saw  the  engine  approaching  as  it  did,  he  acted 
as  an  ordinarily  prudent  man  would  have  acted, 
in  view  of  all  the  circumstances,  in  jumping  off 
the  wagon  to  avoid  the  peril  which  seemed  im- 
minent, and  iivabandoning  the  horses  and  wagon 
to  the  probable  consequences. 

The  verdict  of  the  jury  involves  the  fact,  that 
the  driver  was  not  guilty  of  any  negligence 
which  contributed  to  the  injury.  Assuming  this 
to  be  so,  what  was  the  proximate  cause  of  the 
injury?  The  purpose  of  giving  a  warning  be- 
fore a  railroad  train  or  locomotive  engine  comes 
to  a  crossing,  as  the  learned  Judge  very  properly 
said  in  the  general  charge,  is  not  only  to  prevent 
persons  from  driving  on  the  track  in  front  of  the 
approaching  train  or  engine,  but  also  to  give 
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notice  to  travellers  upon  the  highway,  so  that 
they  may  not  approach  within  dangerous  proxim- 
ity to  the  train.  The  alleged  neglect  of  this  duty 
caused  the  driver  of  this  wagon  to  go  upon  the 
track,  and  into  the  peril,  in  which  he  was  there 
seemingly  exposed.  The  dropping  of  the  lines 
and  the  leap  from  the  wagon,  according  to  the 
finding  of  the  jury,  were  such  acts  as  an  ordi- 
narily prudent  person  would  have  done  to  extri- 
cate himself  from  the  threatened  danger,  and  they 
may,  therefore,  be  said  to  have  been  necessitated 
by  the  negligent  conduct  of  the  company.  It 
was  the  fright  of  the  horses,  and  their  abandon- 
ment by  the  driver,  that  caused  the  injury,  but 
these  causes  were  produced  by  the  negligence  of 
the  defendant,  who  without  warning  ran  the 
engine  into  such  dangerous  proximity  to  the 
wagon,  as  to  produce  this  fright  of  the  horses, 
and  to  oblige  the  plaintiff,  who  felt  that  he  was 
in  peril,  to  jump  from  the  wagon,  and  let  the 
horses  go  without  control. 

It  might  not,  perhaps,  have  been  foreseen  ex- 
actly how,  or  to  what  extent,  injury  would  result, 
but  the  engineer,  as  we  said  in  Bunting  v.  Hog- 
sett  (27  Wbkklt  Notes,  317),  would  be  held 
to  have  foreseen  whatever  consequences  might 
ensue  from  his  negligence,  without  the  interven- 
tion of  some  other  independent  agency,  and  both 
his  employer  and  himself  would  be  held  for  what 
might,  in  the  nature  of  things,  occur  in  conse- 
quence of  that  negligence,  although  in  advance 
the  actual  result  might  have  seemed  improbable. 
It  is  not  certainly  known  that  the  lines  were 
caught  in  the  wheel.  The  witnesses  say  that  it 
is  likely"  they  did  ;  we  do  know  that  they  were 
liable  to  be  caught  in  the  wheels,  and  this  would 
account  for  the  lead  horse  having  been  turned 
around,  as  he  was.  If  the  engineer,  by  his  neg- 
ligence, compelled  the  driver  to  abandon  the 
horses,  be  would  be  presumed  to  have  foreseen 
what  was  reasonably  liable  to  occur.  There  was 
not  any  intervening  cause,  disconnected  with  the 
primary  fault,  and  self-operating,  shown  to  exist 
in  this  case  to  affect  the  question  of  the  defen- 
dant's liability.  The  negligent  act  of  the  engi- 
neer was  the  natural,  primary,  and  proximate 
cause  of  the  injury. 

The  judgment  is  affirmed.  u.  8.  p.  N. 


Jan.  »91,  366.  March  12,  1891. 

Commonwealth  v.  Ruddle. 

Interfering  franchises  —  Respective  rights  of 
holders  of  franchises  to  be  exercised  in  the 
same  place. 

When  two  pnblio  franchises  have  to  be  exercised  at 
the  same  point,  each  tnnst  be  tvgnlated  by  doe  re- 
gard to  the  other,  but  the  burden  of  proof  is  on  the 


last  comer  to  show  that  he  is  encroach ing  no  more  ou 

the  prior  privilege  than  necessity  requires. 

Where  a  pnblio  road  is  laid  ont  oyer  the  towpath  of 
a  navigation  company  whose  rights  had  been  granted 
long  before  the  road  was  laid  out,  the  limit  of  the 
legal  right  of  the  county  is  to  cross  the  towpath  with 
as  little  interference  aa  possible. 

Where  the  admitted  or  undisputed  facts  show  that 
the  offence  charged  in  an  indkittnent  has  not  been  com- 
mitted, it  is  the  dnty  of  the  judge  to  direct  the  jury  as 
matter  of  law  to  find  a  verdict  of  not  guilty. 

Appeal  of  John  Ruddle,  Stephen  Shoemaker, 
Joseph  Shaffer,  and  John  Bloss,  defendants,  from 
the  judgment  of  the  Quarter  Sessions  of  North- 
ampton County,  upon  an  indictment  found  against 
them  for  maintaining  a  public  nuisance  upon  the 
complaint  of  John  A.  Snyder,  supervisor  of  pub- 
lic roads  in  Lehigh  Township. 

By  the  Act  of  March  20,  1818  (P.  L.  201), 
certain  persons  therein  named  were  granted  the 
right  to  build  a  canal  along  the  Lehigh  River. 
By  the  Act  of  February  13,  1822,  these  rights 
became  vested  in  the  Lehigh  Coal  and  Naviga- 
tion Company,  by  whom  the  canal  was  opened 
for  traffic  in  1828,  and  used  down  to  the  time 
this  action  was  begun.  In  1887  a  public  road 
was  laid  out  crossing  this  canal,  and  the  present 
proceeding  arose  out  of  the  respective  claims  of 
the  supervisor  of  the  road  and  the  navigation 
company. 

The  facts  are  set  forth  in  the  opinion  of  the  Su- 
preme Court,  infra,  and  in  the  charge  to  the  jury 
by  Schdtler,  P.  J.,  inter  alia,  as  follows: — 

"  It  seems  that  in  1887  a  public  road  was  or- 
dered to  be  laid  out  and  opened  in  Lehigh  Town- 
ship, in  this  county,  leading  from  a  point  near 
Mouser's  Mill  to  the  northern  entrance  of  the 
bridge  which  crosses  the  Lehigh  River  near 
Treichler's  Station.  A  portion  of  this  road  lies 
between  a  bridge  which  crosses  the  canal  of  the 
Lehigh  Coal  and  Navigation  Company  and  the 
northern  entrance  of  the  bridge  that  crosses  the 
Lehigh  there. 

"  On  the  24th  day  of  last  November  the  super- 
visor of  Lehigh  Township  caused  certain  repairs 
to  be  made  upon  that  portion  of  the  road  last 
mentioned.  The  repairs  consisted  in  hauling 
dirt  or  ground  there  and  unloading  it  in  the  road 
at  this  place  for  the  purpose  of  filling  up  the  road 
and  putting  it  in  repair.  A  portion  of  this  fill- 
ing in  was  on  the  towingpath  of  the  Lehigh 
Coal  and  Navigation  Company's  Canal.  [Upon 
the  following  day  the  defendants  hauled  away 
all  the  dirt  which  had  been  deposited  on  the  tow- 
ingpath of  the  Lehigh  Coal  and  Navigation 
Company's  canal,  and  some  more.] 

"The  defendants  bave  been  prosecuted  for 
hauling  away  this  dirt,  the  allegation  on  the  part 
of  the  Commonwealth  being  that  by  removing 
this  ground  from  the  road  where  it  had  been 
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placed  by  tbe  supervisor  left  tbe  road  in  a  worse 
condition  for  public  travel  than  it  bad  been  be- 
fore the  ground  was  removed. 

"  A  very  simple  way  of  determining  what  your 
verdict  should  be  will  be  to  inquire,  in  the  light 
of  tbe  evidence,  in  the  first  place,  what  was  the 
condition  of  this  part  of  tbe  public  road  immedi- 
ately after  the  supervisor  had  finished  his  filling 
in  of  the  road.  Having  ascertained  that  you  will 
inquire,  in  the  second  place,  what  was  the  con- 
dition of  this  road  immediately  after  the  ground 
had  been  taken  away,  and  then  you  will  inquire, 
in  the  third  place,  whether  the  road  was  in  as 
good,  safe,  and  payable  condition  immediately 
after  the  ground  had  been  removed  as  it  was  at 
the  time  when  the  filling  in  was  completed  by 
the  supervisor. 

"  If  you  find  that  the  removal  of  this  ground 
by  tbe  defendants  did  not  put  tbe  road  in  any 
worse  condition  for  travel  than  it  was  before, 
then  your  verdict  would  be  a  verdict  in  favor  of 
the  defendants,  because,  while  tbe  defendants 
might  have  no  right  to  take  away  ground  from  a 
public  road  which  had  been  put  there  by  a  regu- 
larly appointed  officer,  and  whilst  they  might  be 
liable  to  a  civil  action  for  doing  so,  yet  they  can- 
not be  held  liable  in  a  prosecution  for  a  nuisance 
for  taking  away  and  removing  dirt  from  a  public 
highway  unless  the  result  of  such  removal  of  the 
ground  was  an  additional  inconvenience  to  the 
public  in  travelling  over  tbe  road.  A  slight  in- 
convenience would  not  constitute  a  nuisance. 
But  if  you  find  from  the  evidence  that  after  this 
dirt  had  been  removed  the  public  had  greater 
difficulty  in  using  that  portion  of  the  public  road 
than  they  had  before  it  was  removed — in  other 
words,  if  you  find  that  tbe  removal  of  the  ground 
constituted  a  material  obstruction  to  public  travel 
— then  I  say  to  you  that  tbe  removal  of  the  dirt 
was  the  creation  of  a  nuisance,  and  that  your  ver- 
dict in  that  event  should  be  a  verdict  of  guilty." 

The  defendants  requested  the  Court  to  direct 
the  jury  to  find  defendants  not  guilty.  Refused. 

Verdict,  "  guilty,"  and  defendants  were  sen- 
tenced to  pay  a  fine  of  $1  and  costs  of  prosecu- 
tion ;  whereupon  they  took  this  appeal,  assigning 
for  error,  inter  alia,  the  action  of  the  Court  in 
refusing  to  direct  the  jury  to  render  a  verdict  of 
"  not  guilty." 

W.  E.  Doster,  for  appellants. 

J.  Davit  Brodhead,  district  attorney  (with 
him  George  W.  G titer),  for  appellee. 

May  4, 1891.  Mitchell,  J.  The  defend- 
ants were  the  authorized  agents  of  the  Lehigh 
Coal  and  Navigation  Company,  and  their  rights 
must  be  judged  by  the  authority  of  that  company 
to  do  the  acts  complained  of.  The  place  of  the 
alleged  nuisance  was  part  of  a  public  road  in 
Lehigh  Township,  and  was  also  part  of  the  tow- 


path  of  the  navigation  company.  Both  parties 
therefore  had  the  right  of  way  at  this  point,  but 
that  of  tbe  navigation  company  was  prior  and 
superior.  It  existed  by  direct  legislative  grant 
long  before  the  road,  and  when  the  latter  was 
opened  the  limit  of  its  legal  right  was  to  cross 
with  as  little  interference  as  possible  to  naviga- 
tion, including  the  use  of  the  towpath.  Undoubt- 
edly when  two  public  franchises  have  to  be  exer- 
cised at  tbe  same  point,  each  must  be  regulated 
by  due  regard  to  the  other,  but  the  burden  of  proof 
is  on  the  last  comer  to  show  that  he  is  encroaching 
no  more  on  the  prior  privileges  than  necessity 
requires.  In  the  present  case  the  location  of  tbe 
road  at  this  point  was  opposed  by  the  navigation 
company,  on  the  ground  that  it  would  interfere 
with  their  franchises,  and  their  exceptions  to  the 
report  of  the  viewers  were  dismissed,  on  the  ex- 
press ground  that  the  road  would  not,  and  could 
not  legally,  be  allowed  to  do  so.  It  appears  from 
the  opinion  of  the  learned  Court  in  that  case,  that 
the  chief  interference  anticipated  was  from  the 
contemplated  building  of  a  bridge  across  tbe 
canal  and  towpath.  We  gather,  however,  from 
the  present  record  that  the  contemplated  bridge 
was  never  built,  but  instead,  tbe  public  crossed 
directly  over  the  lock-bridge  and  towpath,  the 
supervisor  treating  them  as  part  of  the  public 
road  for  that  purpose,  and  raising  the  towpath  so 
as  to  make  the  road  easier  for  public  travel. 
Whether  this  was  in  strict  accordance  with  the 
decree  of  the  Court  confirming  the  view  of  the 
road,  or  with  the  rights  of  the  navigation  com- 
pany, we  need  not  at  present  inquire.  It  is  suffi- 
cient that  it  established  a  status  as  to  the  respec- 
tive rights  of  the  two  highways,  and  may  be 
fairly  considered  as  doing  so  under  the  implied 
sanction  of  the  Court  in  its  decree  in  the  road 
proceedings.  This  status  lasted  more  than  two 
years,  from  June,  188b*,  to  November,  1890, 
when  it  was  changed  by  the  supervisor.  The 
facts  are  not  disputed.  The  point  of  intersec- 
tion was  a  hollow  as  to  the  road,  while  it  was  a 
rise  or  elevation  as  to  the  towpath.  It  was  to 
some  extent  an  inconvenience  to  both.  The 
supervisor,  under  the  pretence  of  repairs,  filled 
in  the  hollow  for  tbe  convenience  of  the  public, 
without  regard  to  the  corresponding  inconveni- 
ence to  the  navigation  company.  This  action 
was  apparently  of  his  own  head,  or  at  the  sug- 
gestion of  interested  parties  in  the  neighborhood, 
without  tbe  sanction  of  the  Court,  without  legal 
proceedings,  and  without  any  authority  at  all  to 
justify  it.  The  defendants,  in  the  performance 
of  their  duties  to  the  navigation  company,  re- 
moved the  recent  filling  in,  and  restored  tbe 
prior  condition  of  tbe  locality.  In  so  doing  they 
were  clearly  within  their  legal  rights.  They 
would  have  been  justified  in  preventing  the  fill- 
ing in,  but  they  adopted  tbe  more  prudent  course 
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of  peaceably  removing  it  instead.  Their  action 
bears  no  possible  analogy  to  the  conduct  repro- 
bated in  Easton  R.  W.  Co.  v.  Easton  (133  Pa. 
505),  or  Cooke  v.  Boynton  (135  Id.  102).  The 
unlawful  and  violent  act  here  was  that  of  the 
supervisor  in  changing  the  previously  established 
grade.  The  erroneous  theory  on  which  this  was 
done  runs  all  through  the  case,  including  the 
trial,  that  the  place  had  become  so  completely 
a  part  of  the  public  road  that  the  defendants 
were  to  be  treated  as  trespassers  and  their  acts 
as  those  of  strangers  on  an  ordinary  highway, 
instead  of  joint  owners,  whose  rights  were  to  be 
considered  in  any  change  of  the  condition  of  the 
joint  property. 

On  the  undisputed  facts  in  evidence,  the  de- 
fendants' fourteenth  point  should  have  been  af- 
firmed, and  the  jury  directed  to  render  a  verdict 
of  not  guilty. 

Judgment  reversed.  h.  s.  p.  n. 


©rpfjans'  ffiourt. 


May  18,  1891. 

Phillips's  Estate. 
IVt'U—.  Construction  of — Devise — A  mbiguity — 
Trusts — Powers  of  a  referee  appointed  by  the 
will  to  settle  disputed  questions  that  might 
arise. 

Sur  exceptions  to  adjudication. 

Before  the  Auditing  Judge  (Ashman,  J.),  it 
appeared  that  the  fund  accounted  for  arose 
under  a  trust  created  by  the  will  of  the  decedent 
by  which  the  sum  of  $100,000  in  bonds  and 
mortgages  were  given  in  trust — 

To  collect  and  receive  the  interest  thereof  and  pay 
the  same  unto  my  three  grandchildren,  children  of  my 
dear  son  Jonathan  D.  Phillips,  deceased,  Frank,  Charles, 
and  Marie  (Marie  Hatch),  for  and  during  the  term  of 
their  natural  lives,  so  that  the  same  shall  not  be  liable  for 
any  of  their  contracts,  debts,  or  engagements,  nor  shall 
the  same  be  subject  to  anticipation,  and  immediately  after 
the  death  of  any  one  of  them,  dying  without  issue,  then 
the  same  to  revert  to  the  surviving  heirs  of  my  son 
Jonathan  D.  Phillips,  their  receipt  only  to  be  in  payment 
of  interest  from  time  to  time  as  the  same  may  become 
due  and  payable. 

The  residuary  estate  was  given  in  equal  shares 
to  Charles,  a  son  of  the  decedent,  and  to  the 
said  grandchildren — children  of  decedent's  de- 
ceased son  Jonathan.  There  was  a  further  pro- 
vision in  the  will,  that  if  there  was  any  dispute 
as  to  the  construction  of  the  will  it  was  to  be 
referred  to  the  Hon.  F.  Carroll  Brewster,  whose 
decision  "was  to  be  final  and  binding  upon  all 
parties  interested." 


Frank  C,  a  grandchild,  died  April  16,  1888, 
leaving  no  issue  surviving;  Charles  D.  Phillips, 
another  grandchild,  died  December  5,  1890, 
leaving  a  widow  but  no  children. 

The  questions  raised  at  the  audit  were  (1) 
Whether  the  principal  should  now  be  divided? 
(2)  If  the  trust  shall  continue  as  to  the  whole 
fund  to  whom  shall  the  interest  be  paid  ? 

The  referee  had  decided  that  the  clause  of  the 
will  only  governed  the  interest  on  the  fund. 

The  Auditing  Judge  held  that  on  the  death 
of  Frank  C.  Phillips  his  share,  one-third,  passed 
equally  to  Charles  D.  Phillips  and  Marie  A. 
Hatch,  and  that  the  share  of  Charles  D.  Phillips, 
one-third,  passed  to  Marie  A.  Hatch  as  follows: 
Charles  D.  Phillips's  estate  one-sixth  absolutely, 
Marie  A.  Hatch  three-sixths  absolutely,  Marie 
A.  Hatch  two-sixths  for  life. 

To  this  finding  of  the  Auditing  Judge  excep- 
tions were  filed,  because  he  erred  in  finding  that 
the  principal  of  the  trust  fund  should  be  divided, 
and  that  the  word  same  referred  to  the  principal 
and  that  there  was  a  gift  to  the  grandchild  of  the 
principal. 

F.  Carroll  Brewster,  for  exceptants. 

John  G.  Johnson,  contra. 

May  29,  1 89 1.  Penrose,  J.  It  is  very  clear 
that  the  primary  gift  by  the  testator  to  the  three 
children  of  his  deceased  son  was  only  of  an 
equitable  life  estate  in  one-third  of  the  income 
of  the  trust  estate,  with  a  gift,  by  implication  to 
their  issue,  respectively,  if  there  should  be  such 
issue  living  at  the  time  of  their  respective  deaths 
— the  subject  being  personalty  and  dying  with- 
out issue  being,  therefore,  the  equivalent  of 
"without  issue  then  living."  (Eachus's  Appeal, 
10  Norris,  105.)  But  in  case  of  death  without 
such  issue,  the  provision,  which  has  given  rise  to 
the  present  controversy,  is  made  for  the  sur- 
vivors :  and  if  that  provision  relates  to  principal, 
as  two  of  the  beneficiaries  have  died  without 
issue,  the  trust  has  terminated  in  whole  or  in 
part;  if  to  income,  the  estate  must  remain  in 
the  hands  of  the  trustees  in  order  to  accomplish 
the  purposes  for  which  the  trust  was  intended. 

On  its  face,  the  main  purpose  of  the  trust  was 
the  protection  of  the  beneficiaries  from  their 
own  improvidence  and  want  of  business  capacity; 
and  the  fact  of  its  creation  affords  the  most  con- 
vincing  evidence  that  the  testator  believed  it  un- 
wise to  give  them  control  of  principal.  It  is 
difficult  to  believe,  therefore,  that  in  making 
provision  with  regard  to  interests  to  accrue  to 
the  survivors  in  the  event  of  the  death  of  any 
without  issue,  he  would  deliberately  confer  as  to 
such  shares  powers  of  ownership  which  were 
withheld  from  those  originally  given.  He  was, 
as  it  is  fair  to  infer  from  the  size  of  his  estate,  a 
practical  business  man;  and  if  the  language 
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which  he  has  used  were  ambiguous,  we  would, 
under  well-settled  principles,  be  justified  in 
straining  the  words  in  order  to  prevent  incon- 
sistency and  carry  out  what,  upon  the  will  taken 
as  a  whole,  appears  to  have  been  his  manifest 
intent.    Verba  intentioni  Hebent  inservire. 

But  is  there  any  ambiguity?  The  entire  clause 
is  as  follows:  "I  give  and  bequeath  unto  the 
said  Charles  G.  Phillips  and  John  Flowers  .... 
the  sum  of  $100,000,  in  bonds  and  mortgages, 
....  to  be  held  by  them  ....  in  trust  to 
collect  and  receive  the  interest  thereof  and  pay 
the  same  unto  my  three  grandchildren,  children 
of  my  dear  son,  Jonathan  D.  Phillips,  deceased, 
....  Frank  ....  Charles  ....  and  Marie 
.  .  .  .  for  and  during  all  the  term  of  their  natural 
lives,  so  that  the  same  shall  not  be  liable  for  any 
of  their  contracts,  debts,  or  engagements,  nor 
shall  the  same  be  subject  to  anticipation,  and 
immediately  after  the  death  of  any  one  of  them 
dying  without  issue,  then  the  same  to  revert  to 
the  surviving  heirs  of  my  son  Jonathan  D. 
Phillips,  their  receipt  only  to  be  in  payment  of 
interest  from  time  to  time  as  the  same  may 
become  due  and  payable." 

The  subject  of  the  provision  for  the  event  of 
the  death  of  any  one  of  the  beneficiaries  without 
leaving  issue  then  living,  it  will  be  observed,  is 
described  as  "  the  same."  Does  this  refer  to 
principal  or  to  income  ?  The  principal  is  only 
mentioned  in  connection  with  the  direction  that 
it  shall  be  "held  for  and  during  all  the  term 
of"  the  natural  lives  of  the  grandchildren;  the 
purpose  was  to  provide  for  an  event,  affecting 
the  right  to  only  a  part  of  it,  which  might  occur 
during  the  period  of  such  holding ;  and  the  word 
"same"  as  descriptive  of  only  a  part  of  the  prin- 
cipal so  mentioned  would  be  so  inaccurate  as  to 
require  very  clear  evidence  of  an  intention  thus 
to  use  it.  The  rule  is  a  fundamental  one  that 
where  a  testator  uses  a  word  in  several  parts  of 
his  will  he  is  presumed  to  use  it  with  the  same 
meaning ;  and  the  presumption  is  almost  irres- 
istible if  the  repetition  of  the  word  occurs  in  the 
course  of  the  same  sentence.  Here  it  occurs 
five  times,  and  as  to  four  of  these  it  is  conceded 
there  is  an  identity  of  meaning :  the  trustees  are 
to  receive  the  interest  and  pay  "  the  same"  to 
the  beneficiaries  while  they  are  all  alive;  "the 
same"  is  not  to  be  liable  for  their  debts  or  en- 
gagements; receipts  for  payment  of  interest  are 
to  be  taken  as  "  the  same"  may  become  due 
and  payable ;  "the  same"  is  not  to  be  subject 
to  anticipation ;  and  then  follows  the  part  jn  ques- 
tion,— "  the  same,"  immediately  after  the  death 
of  "any  one1*  of  them  dying  without  issue,  "  to 
revert  to  the/ttrp/v/fl^heirsof  my  son  Jonathan." 
Interest  alone  seems  to  have  been  the  thought  in 
the  mind  of  the  testator :  grammatically,  it  was 
the  only  antecedent  to  which  the  words  "the 


same"  could  refer ;  and  referring  it  to  principal 
involves  the  absurdity  of  withdrawing  from  an 
accrued  share  the  protection  thought  essential  in 
the  original  gift.  Moreover  the  word  "revert," 
which  in  a  popular  sense  implies  devolution  upon 
one  having  an  already  existing  interest,  is  not 
without  significance.  The  only  existing  i merest 
which  the  "  heirs"  had  was  in  the  income,  and 
with  no  propriety  could  a  share  of  principal  be 
said  to  revert  to  them :  but  at  the  death  of  one 
without  leaving  issue,  the  entire  income,  which 
before  was  divisible  among  all,  "  reverts"  to  the 
survivors. 

Finally,  the  clause  which  follows  the  provision 
in  question,  as  if  for  the  purpose  of  preventing 
doubt  as  to  its  meaning,  declares  in  express  terms 
that  "  their  receipt  only  to  be  in  payment  of 
interest  from  time  to  lime  as  the  same  may  be- 
come due," — thus  forbidding  any  payment  of 
principal. 

Understanding,  therefore,  the  word  in  the 
sense  in  which  it  is  used  in  every  other  instance, 
we  have  simply  a  direction,  such  as,  under  the 
circumstances,  it  was  most  natural  to  expect, 
that  the  interest  previously  paid  to  the  grand- 
child dying  without  issue  shall  thereafter  be  paid, 
subject  to  the  original  restrictions,  to  the  survi- 
vors or  survivor;  and  the  question  as  to  what 
becomes  of  the  principal,  should  the  last  survi- 
vor die  without  issue,  will  not  arise  until  then. 

The  consideration  of  this  question,  however, 
is  rendered  unnecessary  by  reason  of  the  fact 
that  the  testator  directed  that  in  case  of  any  diffi- 
culty the  matter  shall  be  submitted  to  an  eminent 
member  of  the  Bar,  named  in  the  will,  "  whose 
decision  shall  be  final  and  binding  upon  all 
parties  interested,"  and  the  referee  has  decided 
that  the  trust  continues  as  to  the  entire  principal, 
notwithstanding  the  fact  of  the  death  of  two  of 
the  beneficiaries  without  leaving  living  issue.  If, 
as  must,  of  course,  be  conceded,  a  testator  may, 
instead  of  himself  designating  the  objects  of  his 
bounty,  confer  the  power  of  selection  upon  a 
third  person,  his  right  to  direct  that  all  questions 
of  distribution  or  construction,  arising  under  his 
will,  shall  be  similarly  determined,  necessarily 
follows.  Omne  majus  continet  in  se  minus. 
Even  as  between  parties  to  a  contract,  an  agree- 
ment to  refer  disputed  questions  to  the  judgment 
of  a  chosen  referee  is  entirely  binding  (Naviga- 
tion Company  v.  Fenlon,  4  W.  &  S.  205  ;  Con- 
nor v.  Simpson,  8  Outerb.  440);  a  fortiori  in 
the  case  of  a  testator  disposing  of  his  own  estate* 
and,  therefore,  a  law  unto  himself  (Bainbridge's 
Appeal,  1  Outerb.  482V  The  question  has  been 
expressly  decided.  (Naglee's  Estate,  2  Smith, 
154;  Wait  v.  Huntington,  40  Conn.  9;  Sea- 
grave's  Appeal,  10  Crumr.  362,  etc.) 

That  the  referee  here  subsequently  became 
counsel  does  not  affect  the  validity  of  his  judg- 
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ment,  though  he  would  have  been  disqualified 
had  his  connection  with  the  case  in  that  capacity 
preceded  or  been  contemporaneous  with  his  ac- 
tion as  judge.  Nor  can  it  be  doubted  that  the 
power  extended  to  the  determination  of  ques- 
tions of  interpretation.  The  natural  purpose  of 
such  a  provision  would  be  to  meet  just  such  cases, 
and  the  language  used  in  this  will  is  of  the 
broadest,  most  comprehensive  character.  In  case 
of  "any  difficulty"  the  *•  matter"  shall  be  sub- 
mitted. We  have  no  right  to  say  that  "any" 
difficulty  means  only  such  as  may  arise  outside 
of  the  will.  Words  arc,  prima  facie,  to  be  taken 
in  their  ordinary  sense  and  according  to  their 
grammatical  construction.  "The  moment  we 
depart,"  said  Judge  Sharswood,  in  Dame's  Ap- 
peal (12  Smith,  422),  "from  the  plain  words  .  .  . 
according  to  their  ordinary  and  grammatical 
meaning  in  a  hunt  for  some  intention  founded 
on  the  general  policy  of  the  law,  we  find  our- 
selves involved  in  a  sea  of  trouble."  (See,  also, 
Turnpike  Co.  p.  McNamara,  22  Smith,  280.) 

The  exceptions  are  sustained  and  the  adjudica- 
tion modified  accordingly. 

E.  F.  H. 


March  17, 1S91. 
Thomson's  Estate. 

Principal  or  income — Question  arising  between 
cestui  que  trust  for  life  and  parties  in  re- 
mainder— Rule  in  case  of  44  stock  dividends" 
—  Only  profits  accrued  since  death  of  testator 
belong  to  owner  of  the  income —  Oliver's  Estate 
(26  Weekly  Notes,  392),  considered. 

Sur  exceptions  to  adjudication  upon  the  second 
account  of  The  Philadelphia  Trust,  etc.,  Co.  et 
al.,  trustees  of  the  estate  of  J.  Edgar  Thomson, 
deceased. 

At  the  audit,  before  Hanna,  P.  J.,  testator's 
widow,  Mrs.  Lavinia  F.  Thomson,  claimed  that 
certain  sums  charged  to  principal  account  should 
be  awarded  to  her,  tenant  for  life,  as  income. 

As  to  these  claims  the  Auditing  Judge  found 
as  follows : — 

44  {1)  Western  Land  Company.  A  certificate 
of  the  stock  of  this  company  was  given  in  evi- 
dence, from  which  it  appeared  that  the  par  value 
of  this  stock  was  fifty  dollars  per  share,  and  that 
there  had  been  dividends  or  distributions  made 
from  time  to  time  on  account  thereof  amounting 
in  all  to  275  per  cent.  Mr.  Charles  S.  Hinchman, 
the  secretary  of  the  company,  was  examined  as 
a  witness,  and  testified  that  these  amounts  had 
been  declared  either  as  dividends  of  profits  or 
as  payments  on  account.  He  further  testified 
that  from  his  acquaintance  with  the  affairs  of  the 
company,  he  having  been  an  officer  thereof  for 
many  years,  it  was  safe  to  say  that  the  real  estate 
and  other  assets  of  the  company  now  on  hand  as 


its  property  were  equal  to  the  whole  capital 
of  the  company  at  its  par  value. 

44  Under  this  state  of  facts  Mrs.  Thomson  asks 
that  the  whole  amount  of  these  dividends  be 
awarded  to  her,  as  they  were  all  profits  over 
and  above  the  amount  of  capital  invested,  which 
remains  intact. 

44  (2)  National  Land  Improvement  Company. 
In  support  of  this  claim  the  report  of  this 
company  to  its  stockholders,  dated  December 
3r,  1889,  was  offered  in  evidence  as  if  the 
statements  contained  therein  had  been  regu- 
larly proved  under  a  commission  or  otherwise. 
From  this  report  it  appeared  that  the  original 
amount  of  capital  stock  subscribed  was  $288,- 
949.50,  and  that  the  assets  now  on  hand  were 
largely  in  excess  of  this  amount.  Dividends 
had  been  made  from  time  to  time  in  and  since 
the  year  1874,  amounting  to  150  per  cent.  As 
the  whole  capital  remaining,  however,  is  at 
present  in  excess  of  the  capital  originally  sub- 
scribed, all  the  dividends  included  in  the  present 
account — to  wit,  the  sum  of  $2861.50 — are  there- 
fore claimed  as  income,  and  asked  to  be  awarded 
to  Mrs.  Thomson. 

"(3)  Dennison  Land  Company.  In  support 
of  this  claim  Mr.  George  J.  Garde,  assistant 
secretary  of  the  Philadelphia  Trust  Company, 
which  is  one  of  Mr.  Thomson's  trustees,  was  ex- 
amined. He  proved  that  the  original  invest- 
ment of  Mr.  Thomson  in  this  company  was 
15695.73.  By  the  trustees'  first  account,  which 
was  offered  in  evidence,  it  was  shown  that  the 
estate  had  received  in  distribution,  from  time  to 
time,  a  sum  in  excess  of  the  original  investment 
— to  wit,  $6425.61.  The  whole  of  the  payments 
included  in  the  present  accounts,  amounting  to 
$4667.68,  are  therefore  claimed  as  income,  and 
asked  to  be  awarded  to  Mrs.  Thomson. 

44  (4)  Clearfield  and  Jefferson  Railroad  Com- 
pany. Mr.  J.  Edgar  Thomson,  at  the  time  of 
his  death,  in  May,  1874,  was  the  owner  of  200 
shares  of  the  Bell's  Gap  Railroad  Company,  a 
railroad  in  the  western  part  of  this  Common- 
wealth. Somewhat  recently,  in  the  year  1885, 
an  extension  of  this  road  was  contemplated,  to 
be  called  the  Clearfield  and  Jefferson  Railroad 
Company,  and  in  order  to  raise  funds  for  the 
purpose,  bonds  were  issued  to  be  guaranteed  by 
the  Bell's  Gap  Railroad  Company.  As  an  in- 
ducement for  subscriptions  to  these  bonds,  a 
privilege  or  option  was  annexed  thereto  of  a 
right  to  take  at  par  a  certain  number  of  shares  of 
new  stock  to  be  issued  by  the  Bell's  Gap  Rail- 
road Company,  which  company's  stock  then 
commanded  a  premium  in  the  market.  Mr. 
Thomson's  Estate  declining  to  avail  itself  of  this 
privilege,  sold  the  same  in  open  market  upon  the 
two  occasions  heretofore  stated  under  this  claim. 
As  the  value  of  the  stock  of  the  Bell's  Gap  Rail- 
road Company  over  the  par  value  thereof  has 


zed  by  Google 


232 


WEEKLY  NOTES  OF  CASES. 


been  admittedly  due  to  the  development  of  this 
company  since  Mr.  Thomson's  death  in  1874, 
the  price  of  this  option  is  manifestly  an  incre- 
ment which  belongs  to  the  life-tenant,  and  has 
both  in  form  and  substance  been  so  decided  by 
this  Court.  This  amount  of  $2136.75  is  there- 
fore claimed  as  income,  and  asked  to  be  awarded 
to  Mrs.  Thomson. 

"  The  aggregate  amount  of  these  several  claims 
is  the  sum  of  $16,739. 18. 

"From  the  facts  shown  and  conceded  the 
question  presented  is  one  purely  of  law — viz., 
whether  the  moneys  thus  received  by  the  trustees 
are  properly  included  among  the  "principal" 
assets  of  the  estate  or  form  part  of  the  "income" 
of  the  trust  estate,  and  therefore  to  be  awarded 
to  the  life-tenant. 

"Under  all  the  authorities  upon  the  subject, 
the  Auditing  Judge  is  of  the  opinion  that  the 
several  sums  received  by  the  trustees,  as  above 
set  forth,  do  not  belong  to  the  capital  or  prin- 
cipal of  the  trust  estate,  but  to  the  income 
thereof,  to  which  the  tenant  for  life  is  entitled. 

"  This  view  is  sustained  by  Oliver's  Estate  (24 
Weekly  Notes,  139);  Trust  Company's  Ap- 
peal (Id.  137);  Thomson's  Estate  (n  Id.  482); 
East  wick's  Estate  (12  Id.  67). 

"The  amount  claimed — viz.,  $16,739.18 — is 
accordingly  transferred  from  the  principal  ac- 
count and  added  to  the  balance  of  income." 

To  this  finding  the  accountants  excepted. 

John  G.  Johnson,  for  exceptants. 

George  W.  Biddle,  contra. 

April  4,  1891.  Penrose,  J.  As  between 
cestui  que  trust  for  life  and  the  persons  to  whom, 
at  his  death,  the  principal  of  an  estate  is  given 
by  will,  the  only  profits  to  which  the  former  is 
entitled,  as  owner  of  the  income,  are  such  as  have 
accrued  since  the  death  of  the  testator.  The 
question,  where  stocks  are  the  subject  of  the  gift, 
is  not  affected  by  the  form  in  which  dividends 
may  be  declared,  nor  by  the  name  given  to  such 
dividends  by  the  association  or  corporation  de- 
claring them:  and  whether  a  stock  dividend  or 
the  price  at  which  the  op! ion  to  subscribe  for 
new  stock  may  be  sold  is  to  be  regarded  as  prin- 
cipal or  income  depends  upon  whether  the  new 
stock  represents  a  capitalization  of  profits  earned 
since  the  death  of  the  testator,  or  merely  a 
change  of  the  number  of  shares  into  which  the 
capital  was  before  divided.  Whatever  was 
principal  or  assets  of  the  company  at  the  death 
of  the  testator  or  at  the  creation  of  the  trust 
under  which  the  stocks  are  held,  remains  principal 
until  the  death  of  the  tenant  for  life,  without 
reference  to  mere  change  of  form  or  to  increase 
of  value.  It  is  true  in  case  of  stock  in  a  com- 
pany, incorporated  or  unincorporated,  whose 
business  consists  of  buying  and  selling  lands  and 
dividing  among  the  stockholders  the  profits  thus 


made,  it  has  been  held  in  Oliver's  Estate  (21 
Crumr.  43),  that  where  lands  owned  by  such 
company  in  the  lifetime  of  the  testator  are  sold 
after  his  death,  the  proceeds  of  sale,  if  the  value 
uf  the  remaining  lands  is  not  less  than  the  capital 
originally  subscribed,  are  to  be  regarded  as  in- 
come "  earned  after  his  death,  if  the  profit  was 
due  to  a  discovery  of  mineral  deposit  after  his 
death,"  and  the  rise  in  value  was  "  not  from  a 
change  in  the  actual  value  but  from  a  correct 
knowledge  of  that  value  which  increased  the 
market  price."  Bui  to  come  within  the  principle 
of  that  decision  it  would  seem  to  be  necessary 
that  it  should  be  shown  by  the  tenant  for  life 
that  the  circumstances  were  identical  with,  or 
analogous  to  those  there  presented,  viz.,  that 
the  rise  in  value  took  place  after  the  testator's 
death,  and  that  it  was  due  to  some  real  or  sup- 
posed cause  not  known  or  discovered  in  his  life- 
time. Oliver's  Estate  does  not  profess  to  over- 
rule Earp's  Appeal  (4  Casey,  368),  nor  does  it 
refer  to  Vinton's  Appeal  (3  Outer.  434),  where 
it  was  held,  as  a  general  rule,  that  the  proceeds 
of  sale  of  that  which  composed  the  capital  of  a 
company  cannot  go  in  the  shape  of  dividends  to 
the  person  for  whom,  as  tenant  for  life,  shares 
of  stock  are  held.  There  is  certainly  no  war- 
rant for  saying  that  proceeds  of  sale  of  capital 
since  the  death  of  a  testator  are  income  simply 
because  what  may  remain  may  be  equal  "  torthe 
whole  capital  of  the  company  at  its  par  value," 
or  even  that  it  is  "in  excess  of  the  capital 
originally  subscribed." 

In  the  present  case  we  are  without  information 
as  to  the  sources  from  which  the  moneys  were 
derived  by  the  companies,  and  the  character  of 
the  operations  carried  on  by  them  ;  the  nature 
of  their  obligation  to  their  stockholders ;  what 
their  assets  consisted  of,  and  their  value  at  the 
time  of  the  testator's  death ;  when  the  increase 
of  value,  if  any,  took  place,  and  to  what  cause 
it  was  due  ;  and  whether  the  stock  which  was  the 
subject  of  the  options  sold  represented  profits 
earned  or  merely,  as  in  Moss's  Appeal  (2  Norris, 
264),  "  the  right  of  the  holder  to  increase  his 
investment  with  a  view  to  enlarged  operations 
and  greater  profits  to  be  earned  thereby  in  the 
future."  (Oliver's  Estate,  21  Crum.  61,  etc.) 
We  are  compelled,  therefore,  in  order  that  his 
finding  upon  these  subjects  may  form  part  of  the 
record,  to  refer  the  account  back  to  the  Auditing 
Judge. 

If  the  sums  claimed  by  the  cestui  que  trust  for 
life  are  ultimately  held  to  belong  to  her,  the 
commissions  upon  the  amount  will,  of  course, 
be  chargeable  against  them  and  not,  as  now, 
against  principal. 

The  omission  to  state  the  agreement  of  counsel 
as  to  the  worthlessness  of  the  Hamilton  Wheel 
Company  stock  was  simply  an  oversight  which 
will  be  corrected.  J.  d.  b.,  jr. 
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Supreme  ffiourt 

Jan. '91,  240.  April  16,  1891. 

Bacon  v.  Delaware,  Lackawanna  and 
Western  R.  R.  Co. 

Railroad  company  —  Negligence —  Contributory 
negligence — Moving  train — Injury  received  by 
passenger  at  railroad  station  while  attempting 
to  board  a  moving  train — Duty  of  trial  Judge 
where  the  evidence  is  undisputed. 

It  is  negligence  per  se  for  a  passenger  to  attempt  to 
board  a  railroad  train  while  it  is  in  motion. 

Whore  the  evidence  is  undisputed  that  a  passenger 
did  so  attempt  to  board  a  moving  train,  it  is  the  duty 
of  the  Court  to  pronounce  upon  it  by  a  binding  in- 
struction to  the  jury  to  find  a  Verdict  for  the  defen- 
dant. 

In  an  action  against  a  railroad  company  by  the 
widow  of  a  passenger  killed  at  a  railway  station,  the 
plaintiff  averred  in  her  narr.  that  the  accident  hap- 
pened while  her  husband  was  "  in  the  act  of  walking 
upon  said  platform  for  the  purpoe*  of  getting  on  the 
cars  of  said  defendant."  The  witnesses  of  the  plain- 
tiff did  not  contradict  the  fact  thus  averred  in  the 
narr.  and  those  of  the  defendant  confirmed  it.  It  ap- 
peared that  the  accident  was  caused  by  the  decedent's 
catching  his  foot  in  a  hole  in  the  platform.  The  Court 
gave  the  jury  binding  instructions  to  find  for  the  de- 
fendant, as  the  accident  occurred  while  the  deceased 
was  about  to  board  a  moving  train: 

HtUi,  not  to  be  error. 

Appeal  of  Lena  Bacon,  plaintiff,  from  the 
judgment  of  the  Common  Pleas  of  Luzerne 
County,  in  an  action  brought  against  the  Dela- 
ware, Lackawanna  and  Western  Railroad  Com- 
pany, to  recover  damages  for  the  alleged  negli- 
gence of  the  defendant  company,  whereby  the 
plaintiff's  husband  was  killed. 

The  facts,  as  they  appeared  on  the  trial,  before 
Woodward,  J.,  are  recited  in  the  opinion  of 
the  Supreme  Court,  infra. 

The  Court  charged  the  jury  as  follows : — 

44  To  recover  damages  in  this  case  it  was  neces- 
sary for  the  plaintiff  to  show,  first,  that  the  de- 
fendant was  guilty  of  negligence  which  caused 
the  accident  resulting  in  the  death  of  the  de- 
ceased; and  [secondly,  the  Court  must  be  satis- 
tied  from  the  evidence,  that  if  the  negligence  of 
the  company  tuts  been  established,  it  has  not 
been  shown  that  negligence  of  the  deceased  con- 
curred with  that  of  the  company  in  producing  the 
result.    Or,  to  put  it  in  a  different  form,  if  the 


Judge  trying  the  case,  ufter  a  careful  examination 
of  all  the  evidence  submitter),  is  satisfied  that  this 
evidence  establishes  the  fact  of  concurring  neg- 
ligence at  the  time  of  the  disaster,  on  the  part  of 
the  person  injured,  then  it  is  his  duty  of  taking 
the  responsibility  of  saying,  under  the  rules  of 
the  law,  there  can  be  no  recovery.] 

"  Now,  we  have  examined  this  case  with  these 
legal  rules  in  view,  and  our  examination  results 
in  this : — 

44  (1)  The  declaration  in  this  case  alleges  neg- 
ligence on  the  part  of  the  defendant  company, 
also  that  the  deceased  was  upon  the  platform  at 
the  company's  depot,  with  the  intention  of  board- 
ing the  cars. 

["(2)  The  evidence  shows  that  the  deceased 
was  injured  while  making  an  effort  to  board  the 
train  of  cars  while  it  was  in  motion.] 

[44  (3)  The  evidence  also  shows  that  the  de- 
ceased while  making  an  effort  to  board  the  train 
in  motion,  was  distinctly  warned  of  the  danger 
of  so  doing,  but  insisted  on  making  the  effort, 
notwithstanding  the  warning.] 

44  A  thorough  analysis  of  the  evidence  in  the 
case  compels  us  to  say  that  these  three  statements 
are  a  fair  deduction  from  the  undisputed  facts, 
and  it  therefore  becomes  our  duty  to  affirm  the 
third  point  of  the  defendant,  which  reads  as 
follows : — 

44  (3)  Under  the  undisputed  testimony  of  the 
plaintiff,  it  having  been  shown  that  the  decedent 
purchased  a  ticket  for  the  excursion  from  Scran- 
ton  to  Hiawatha  Island  and  return,  that  he  was  a 
passenger  on  the  train  returning  to  Scranton,  and 
that  he  got  out  of  the  train  at  Nicholson,  an  in- 
termediate station,  of  his  own  volition,  and  at- 
tempted to  get  on  the  train  again  when  it  was  in 
motion,  he  was  of  his  own  action  guilty  of  con- 
tributory negligence,  and  the  verdict  must  be  for 
the  defendant. 

44  In  affirming  this  point  we  say,  after  examin- 
ing the  law,  we  find  it  to  be  the  general  rule, 
leaving  out  of  view  extreme  cases  arid  emergen- 
cies, that  the  attempt  to  board  a  train  in  motion 
is  negligence,  and  we  see  nothing  in  the  present 
case  to  take  it  out  of  the  effect  of  this  general 
rule.  It  is,  therefore,  our  duty  on  this  question 
of  contributory  negligence  to  affirm  the  third 
point  of  the  defendant ;  and  this  results  in  our 
being  obliged  to  say  to  the  jury,  as  matter  of 
law,  the  plaintiff  cannot  recover  in  this  action ; 
and  we  so  instruct  you.  The  verdict  should  be 
for  the  defendant. 

44 1  am  requested  by  the  plaintiff's  counsel  to 
charge  you : — 

44  (1)  That  the  deceased  had  a  right,  under 
the  evidence  in  the  case,  to  be  upon  the  passenger 
platform  at  Nicholson. 

44  That  point  we  affirm. 

**  (2)  If  the  injury  done  to  Mr.  Bacon  was  the 
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result  of  carelessness  and  negligence  on  the  part 
of  the  defendant,  without  fault  on  the  part  of 
the  deceased,  plaintiff  may  recover  in  this  action., 
"As  a  legal  proposition  that  is  correct,  al- 
though we  are  unable  to  apply  it  in  the  present 
case;  we  therefore  affirm  it  art  a  legal  proposi- 
tion. 

"  (3)  If  the  jury  believe  that  on  the  approach 
of  the  train  at  a  speed  of  between  three  and  four 
miles  an  hour,  Mr.  Bacon  left  a  party  of  friends 
with  whom  he  had  been  conversing  on  the  station 
platform  and  walked  towards  the  train,  intend- 
ing to  enter  a  ear  after  the  train  had  stopped, 
and  that  without  negligence  on  his  part  and 
not  having  attempted  to  board  the  moving  train, 
he  caught  his  foot  in  a  hole,  as  described  by  the 
witnesses  on  the  part  of  the  plaintiff,  and  was 
thereby  thrown  under  the  car  and  injured,  plain- 
tiff may  recover. 

"  We  decline  to  affirm  that  point,  because  we 
do  not  think  it  is  justified  by  the  evidence  in  the 
case,  and  it  is  disaffirmed." 

Verdict  for  the  defendant  and  judgment  thereon; 
whereupon  the  plaintiff  took  this  appeal,  assign- 
ing for  error  the  portions  of  the  charge  included 
in  brackets,  and  the  answers  to  the  defendant's 
third  point,  and  to  the  plaintiff's  third  point. 

John  Lynch,  for  appellant. 

The  Court  erred  in  withdrawing  the  case  from 
the  jury,  and  deciding  as  a  matter  of  law  that  the 
plaintiff  could  not  recover,  upon  the  testimony  of 
the  defendant  that  Bacon  was  attempting  to  board 
a  moving  train.  Wherever  there  is  a  doubt  upon 
the  question  of  contributory  negligence  the  case 
must  go  to  the  jury. 

Kohler  v.  Fenna.  R.  R.  Co.,  26  Weekly  Notes, 
176. 

Fisher  r.  Railway  Co.,  25  Id.  161. 
Railway  Co.  v.  Boudrou,  92  Fa.  475. 
It  was  the  duty  of  the  company  to  erect  and 
keep  in  repair  a  safe  platform.    Bacon,  although 
he  had  left  the  car  at  a  way  station,  was  still  a 
passenger  and  entitled  to  protection  as  such. 
Wood's  Railway  Law,  §§  1046,  1047. 
Cussman  v.  L.  1.  Ry.  Co.,  73  N.  Y.  606 ;  9  Hun, 
618. 

Packet  Co.  r.  True,  88  111.  608. 
R.  R.  Co.  v.  Riley,  39  lud.  568. 
Railway  Co.  c.  Krouse,  30  Ohio  St.  222. 

Henry  W.  Palmer  {Andrew  h.  McClintock 
with  him),  for  appellee. 

The  Court  was  justified  in  holding,  as  a  matter 
of  law,  that  it  was  contributory  negligence  for 
the  decedent  to  step  upon  the  train  when  in 
motion. 

R.  R.  Co.  if.  Aspell,  23  Pa.  147. 

McClintock  v.  R.  R.  Co.,  21  Weekly  Notks,  133. 

N.  Y.,  etc.,  P..  R.  Co.  it.  Knches,  24  Id.  261. 

Harvey  v.  Eastern  R.  R.  Co.,  116  Mass.  269. 

Where  there  is  no  conflict  in  the  testimony, 
and  the  testimony  establishes  certain  facts,  which 
constitute  contributory  negligence,  it  is  the  duty 


of  the  Court  to  direct  a  verdict  for  the  defen- 
dant. 

Hoag  i>.  Lake  Shore,  etc.,  R.  R.  Co.,  85  Pa.  293. 

Barnes  v.  Sowden,  21  Weekly  Notbs,  81. 
The  duty  of  the  defendant  to  the  decedent  was 
only  as  a  passenger ;  and  in  alighting  at  an  inter- 
mediate station  the  contractual  relation  ceased. 

2  Wood's  Railway  Law,  p.  1134. 

State  v.  Grand  Trunk  Ry.  Co.,  58  Me.  176. 

May  27,  1891.  Green,  J.  If  the  plaintiff's 
husband  was  killed  while  he  was  attempting  to 
get  upon  a  moving  train  she  cannot  recover, 
because,  notwithstanding  the  negligence  of  the 
defendant  in  having  a  defect  in  the  platform,  his 
death  was  caused  in  part  by  his  own  negligence, 
and  the  law  will  not  discriminate  between  his 
negligence  and  that  of  the  company.  If  there 
was  doubt,  or  if  there  was  conflicting  evidence  as 
to  his  being  engaged  in  an  attempt  to  board  the 
train  while  in  motion,  it  would  have  been  neces- 
sary to  leave  that  question  to  the  jury  ;  but  if  there 
was  no  doubt  about  it,  and  the  undisputed  testi- 
mony proved  it,  it  was  the  duty  of  the  Court  to 
pronounce  upon  it  by  a  binding  instruction  to 
the  jury  to  find  a  verdict  for  the  defendant.  This 
was  what  the  learned  Court  below  did,  and  upon 
a  thorough  examination  of  the  testimony  we  ore 
convinced  the  Court  was  right. 

The  first  and  one  of  the  most  important  con- 
siderations upon  this  subject  is  that  the  plaintiff 
in  her  nan*,  declares  that  her  husband  was  at- 
tempting to  get  upon  the  defendant's  cars  when 
the  accident  occurred.  The  language  of  the 
narr.  is  that  "  the  plaintiff's  husband,  Arthur 
Bacon,  being  lawfully  upon- the  said  platform  at 
said  station,  as  a  passenger  on  the  cars  of  said 
defendant,  and  while  in  the  act  of  walking  upon 
said  platform  for  the  purpose  of  getting  on  the 
cars  of  said  defendant,  in  the  night-time,  his  foot 
sank  into  a  hole  in  the  said  platform,  thereby 
causing  him  to  be  thrown  with  force  against  and 
under  the  moving  train  of  care  at  the  platform 
and  station  aforesaid,  by  means  whereof  the  said 
Arthur  Bacon,  plaintiff's  husband,  was  greatly 
bruised,  hurt,  and  wounded,  so  that  afterwards, 
to  wit,  on  the  twelfth  day  of  October,  1886,  at 
the  county  aforesaid,  he  died  of  said  wounds." 

It  is  difficult  to  understand  how  there  could  be 
any  more  solemn  assertion  than  this  by  the  plain- 
tiff herself,  that  her  husband  received  his  injuries, 
of  which  he  died,  while  walking  upon  the  plat- 
form for  the  purpose  of  getting  on  the  cars  of 
this  moving  train.  It  is  her  declaration  of  her 
cause  of  action  upon  which  she  asks  the  Court 
and  jury  to  act  in  adjudging  her  case.  As  a 
matter  of  course  it  is  binding  upon  her,  not  only 
because  she  asserts  it,  but  also  because,  upon  this 
subject,  there  is  no  issue  between  her  and  the 
defendant.  The  defendant  also  asserts,  and  gave 
evidence  to  prove,  precisely  what  the  plaintiff 
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alleged,  to  wit,  that  the  injury  was  received 
while  her  husband  was  walking  on  the  platform 
for  the  purpose  of  getting  on  the  cars  of  the  de- 
fendant's moving  train. 

We  know  of  no  reason  wh}'  this  consideration 
alone  does  not  dispose  of  the  case.  It  is  however 
very  easy  to  show  that  all  the  evidence  in  the 
case,  on  both  sides,  tended  to  establish  this  aver- 
ment of  the  narr. 

The  plaintiff  herself  testified  that  her  husband 
had  gone  on  an  excursion  train,  which  left  Scran- 
ton  at  eight  o'clock  in  the  morning,  to  go  to  Hia- 
watha Island,  expecting  to  return  about  the  same 
time  in  the  evening.  Also  that  he  bought  his 
ticket  for  the  round  trip  from  one  of  the  members 
of  the  lodge.  He  was  therefore  undoubtedly  in- 
tending to  return  upon  the  same  excursion  train 
upon  which  he  left.  All  of  the  other  testimony 
established  that  in  the  evening,  on  the  return, 
the  train  stopped  at  Nicholson  Station,  and  in 
consequence  of  some  defect  in  the  pump  of  the 
engine,  it  became  necessary  to  attach  another 
engine  in  front  of  the  train.  For  this  pur- 
pose the  train  was  backed  up  above  the  station 
past  a  switch  over  which  the  second  engine  could 
run  on  the  track  and  then  back  up  and  be  attached 
to  the  train.  All  this  was  done,  and  the  train 
then  started  and  ran  on  without  stopping  at  the 
station.  "While  the  cliange  was  being  made,  a 
number  of  the  passengers  left  the  train  and  stood 
upon  the  platform  for  some  little  time.  Among 
these  was  the  plaintiff's  husband.  After  the 
train  had  stood  a  short  time  at  the  depot,  the 
conductor  called  out  "  all  aboard"  twice,  and 
many  of  the  passengers  got  on.    This  was  proved 


t^ay  he  was  walking  fast?  A.  Quite  fast.  Q. 
Did  he  catch  hold  of  the  rail?  A.  No,  sir;  I 
don't  think  he  did.  Q.  Did  he  reach  for  it? 
A.  He  reached  out  as  he  fell.  Q.  How  far  was 
he  from  the  opening  between  the  platform  of  the 
cars  when  he  fell  ?  A.  He  was  about  the  end 
of  the  cars.  Q.  That  is  he  was  near  the  plat- 
form of  a  passenger  car  ?    A.  Yes,  sir. 

There  is  no  possible  theory  with  which  this  tes- 
timony is  consistent,  except  that  the  deceased  was 
endeavoring  to  get  upon  the  car  when  he  fell. 

The  other  witness  for  the  plaintiff  upon  this 
subject,  W.  S.  Knapp,  said :  "  I  saw  him  a  lew 
minutes  before  he  was  hurt,  and  I  saw  him 
shortly  after  he  was  hurt.  I  was  the  second 
man  that  was  up  to  him.  ...  I  saw  him  start 
towards  the  edge  of  the  platform.  What  his 
object  was — whether  to  get  on  the  train  or  what, 
I  could  not  say,  and  I  saw  him  act  as  though  his 
foot  was  fast  going  like  that  [indicating]  towards 
the  train.  Q.  As  he  was  falling?  A.  As  he  was 
falling.    That  is  all  I  can  tell  you  about  it." 

This  testimony  also  is  consistent  only  with 
the  theory  that  the  deceased  was  endeavoring  to 
get  upon  the  train.  He  had  a  ticket  which 
included  his  return  to  Scranton.  He  was  one  of 
the  excursionists  and  they  were  all  returning  by 
this  particular  train.  He  merely  left  the  train 
temporarily  and  got  off  on  the  platform  at  this 
small  way  station.  There  is  not  a  particle  of 
testimony  that  he  intended  to  remain  at  the 
station  or  to  leave  the  train  at  that  point.  On 
the  contrary,  all  the  testimony,  as  well  for  the 
defendant  as  for  the  plaintiff,  shows  with  con- 
clusive force,  that  he  was  intending  to  return 


by  overwhelming  testimony,  and  was  entirely  un-  with  the  party,  and  to  get  upon  the  train  for  that 

purpose.    According  to  the  plain titT 's  witnesses 


contradicted.  One  of  the  witnesses,  Lee,  who 
was  one  of  the  excursionists,  testified  that  the 
conductor  said,  "  All  aboard,  won't  stop  when 
we  get  up  to  the  station  again.  Wanted  every- 
body to  get  on.  That  is  the  way  I  understood 
it."  Then  the  train  started  to  back  up,  and 
after  the  engine  was  attached,  started  to  go  on 
the  return.  The  train  was  passing  the  depot 
at  a  moderate  rate  of  speed,  estimated  at  four  or 
five  miles  an  hour,  when  the  deceased  moved 
towards  it  and  attempted  to  get  on. 

The  plaintiff  examined  two  witnesses  to  prove 
what  was  done  the  moment  before  the  accident. 
One  of  them,  Seymour  Pratt,  said  :  "  My  attention 
was  called  to  a  man  that  passed  by  me  walking 
quite  fast — middling  fast — as  the  train  was  going, 
walking  the  same  direction,  and  he  turned  facing 
the  car, and  caught  his  foot  and  tell  between  the  car 
and  the  platform."  The  witness  further  said  he 
did  not  know  whether  the  deceased  was  trying  to 
gel  on  the  train  or  to  see  somebody  or  what  he 
was  calculating  to  do.  Q.  Was  the  train  going 
faster  than  he  was  or  was  he  going  faster  than 
the  train  ?   A.  About  the  same  speed.    Q.  You 


he  was  close  to  the  train  walking  fast,  he  turned 
towards  the  train  facing  it,  and  reached  out  the 
moment  before  he  fell.  Lee,  one  of  the  defend- 
ant's witnesses,  was  with  him  when  the  train  was 
backing  up.  He  was  asked  :  "  Q.  Did  you  get 
on?  A.  No,  sir.  I  took  hold  of  this  gentle- 
man's arm,  and  tried  to  walk  down  the  track 
with  him.  Q.  You  walked  down  in  the  direction 
the  train  was  going?  A.  In  the  direction  the 
train  was  backing  up.  Q.  Whose  arm  did  y<  u 
take  hold  of?  A.  Mr.  Bacon's,  the  gentleman 
that  got  killed ;  he  was  a  friend  of  mine.  Q. 
Where  did  you  leave  him  ?  A.  He  would  not 
go  any  further  when  we  started  off  the  platform  ; 
said  he  was  not  afraid,  he  was  a  trainman,  he 
could  jump  a  train  anywhere.  Q.  What  did 
you  say  to  him  when  you  took  him  by  the  arm  to 
lead  him  down?  A.  I  says  :  'Go,  get  on,  because 
don't  you  hear  the  conductor  say  he  won't  6top 
when  he  gets  up  again.  They  will  send  down  to 
Factoryville  for  another  engine.'  Q.  After  he 
left  you  or  you  left  him  where  did  you  go?  A. 
Got  on  the  train." 
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The  same  witness  said  he  saw  Bacon  again 
when  the  train  came  down  standing  by  the  freight 
house  door.  Q.  "Alone?  A.  Y^s,  sir;  seemed 
to  be,  when  I  seen  him  he  was  making  efforts  to 
come  towards  the  train.  ...  He  made  pretty 
good  time.  I  hollered  at  him,  'Young  man,  you 
cannot  make  that.  Mr.  Bacon,  for  God's  sake, 
slay  back  ;  you  will  get  killed.'  He  grabbed  with 
his  hands,  and  his  foot  did  not  make  it." 

Caygell,  another  witness  for  the  defendant, 
was  a  member  of  the  band  that  went  with  the 
excursion.  He  said:  "I  heard  the  conductor 
holler  all  aboard,  he  hollered  'all  aboard  ;'  my 
partner  with  me  said  4  come,  let's  go  on ;'  so  I 
walked  back  with  him,  we  got  on.  And  when  she 
pulled  out  again,  I  stood  on  the  steps  of — I  think  it 
was  the  third  car — on  the  head  end,  and  as  we  came 
into  the  depot  I  noticed  this  gentleman,  Mr. 
Bacon,  talking  with  some  ladies,  and  he  seemed 
to  bid  them  good-bye,  and  came  running  forward 
to  the  car  to  the  steps  I  stood  on ;  as  he  came  up 
he  took  hold  of  the  hand-iron  with  his  left  hand, 
and  instantly  she  bumped  him  off  his  feet,  and 
slammed  him  up  against  the  side  of  the  car,  then 
he  fell  in  behind  the  first  wheels  of  that  car; 
then  I  jumped  up  and  caught  the  bell  wire  and 
pulled  it  and  that  is  all  I  know." 

Sarah  E.  Pratt,  was  one  of  the  ladies  with 
whom  Bacon  was  conversing  on  the  platform  of 
the  station,  and  she  said,  "  He  stood  there  talk- 
ing with,  us  all  the  while  that  the  train  stood 
there  and  while  it  backed  up,  and  I  don't  re- 
member whether  he  started  from  us  before  the 
train  came  back  or  not.  I  cannot  tell ;  and  he 
walked  down  the  track  and  1  saw  him  make  the 
attempt  to  get  on  the  train  and  supposed  he 
did.  .  .  .  Q.  Whether  the  train  was  in  motion, 
going  rapidly  or  otherwise  ?  A.  I  thought  it 
was  going  quite  fast.  Q.  You  say  he  made  the 
attempt  to  get  on  the  train  ;  just  describe  how  he 
did  that.  A.  I  saw  him  reach  his  hands  out  to 
take  hold  of  the  car,  and  I  supposed  he  got  on 
the  car." 

There  was  other  testimony  of  a  similar  character, 
but  it  is  not  necessary  to  repeat  it.  There  was 
no  testimony  of  any  kind,  or  from  any  witness, 
tending  in  the  least  degree  to  contradict  the 
evidence  as  to  Bacon's  attempt  to  get  on  the  car 
the  moment  before  he  fell.  It  proves  nothing  to 
show  there  was  a  hole  in  the  platform.  While 
it  is  not  at  all  certain  that  his  toot  was  caught  in 
the  hole,  it  is  a  matter  of  no  consequence  in  de- 
termining the  question  of  the  negligence  of  the 
deceased  in  attempting  to  get  on  board  of  a  mov- 
ing train.  That  attempt  was  an  established  fact, 
first  asserted  by  the  plaintiff  in  her  narr.,  then 
proved  substantially  by  her  own  witness  on  the 
trial,  and  proved  roost  conclusively  by  other  and 
disinterested  witnesses  for  the  defendant  who 
were  entirely  uncontradicted,  and  the  whole  of 


the  oral  testimony  conclusively  corroborated  by 
all  the  attending  facts  and  circumstances.  This 
whole  array  of  concurring  proof  shuts  out  «very 
inference  or  conclusion  but  the  one  that  the  de- 
ceased was  attempting  to  board  the  train  while  it 
was  in  motion,  and'  the  Court  had  no  alternative 
except  to  pronounce  upon  the  undisputed  state  of 
the  testimony.  It  is  not  necessary  to  cite  authori- 
ties that  it  is  negligence  for  one  to  attempt  to  get 
upon  a  train  of  steam  railroad  cars  while  they 
are  in  motion. 

Judgment  affirmed.  9.  n.  T. 

[See  next  case.] 


Jan.  '91,  436.  May  7,  1891. 

Leggett  v.  Western  New  York  and 
Penna.  R.  R.  Co. 

Negligence  —  Contributory  negligence  —  Rail- 
roads— Moving  train — Injury  to  passenger 
alighting  from,  at  station. 

In  an  action  by  L.,  &  passenger,  Against  a  railroad 
company  for  an  injury  received  while  getting  off  a 
train  at  a  station,  it  was  in  evidence  that  when  the 
train  arrived  at  the  station  it  stopped,  but  only  for  a 
very  short  time ;  that  the  brakeinan  having  announced 
the  station,  when  the  train  stopped  ran  forward  to 
the  engine,  from  which  point  he  signalled  to  the  con- 
ductor that  all  was  right,  and  tlie  conductor  then 
started  the  train  ;  that  L.,  the  plaintiff,  when  the  sta- 
tion was  called  left  her  seat  and  went  out  on  the  plat- 
form, and  that  she  did  not  observe  that  the  train  was 
in  motion  until  after  she  was  descending  the  steps, 
and  that  immediately  afterwards  she  fell  toth»>  ground 
and  was  injured.  Upon  these  facts  the  Court  left  the 
question  to  the  jury  as  to  the  negligence  of  the  defen- 
dant, and  also  as  to  whether  the  plaintiff  had  stepped 
off  the  car  voluntarily  or  fell  off : 

Held,  not  to  be  error. 

Appeal  of  the  Western  New  York  and  Penn- 
sylvania Railroad  Company,  defendant,  from  the 
judgment  of  the.  Common  Pleas  of  Warren 
County,  in  an  action  of  trespass  brought  by  Neva 
E.  Leggett,  to  recover  damages  for  an  injury 
alleged  to  have  been  sustained  by  reason  of  the 
negligence  of  the  defendant  company. 

The  facts  of  the  case  are  sufficiently  set  forth 
in  the  opinion  of  the  Supreme  Court.  The  plain- 
tiff contended  that  the  railroad  train  was  not 
stopped  at  the  station  for  a  time  sufficiently  long 
to  allow  the  passengers  to  alight,  and  that  she 
was  thrown  from  the  step  of  the  platform  while 
leaving  the  car.  The  defendant  company  on  the 
other  hand  contended  that  the  accident  was 
caused  by  the  contributory  negligence  of  the 
plaintiff  in  getting  off  the  car  while  the  train 
was  in  motion. 

The  plaintiff  submitted,  infer  alia,  the  follow- 
ing points 
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(3)  If,  when  the  train  stopped  at  the  Sugar 
Run  Station,  the  plaintiff' proceeded  to  leave  the 
car  with  reasonable  expedition  and  care,  and 
when  she  was  on  the  steps  of  the  car  platform 
was  thrown  off  by  reason  of  the  movement  of  the 
trnin  before  she  had  sufficient  time  to  alight,  and 
in  consequence  of  the  movement  of  the  train  was 
thrown  off  and  injured  without  any  fault  on  her 
part,  she  is  entitled  to  recover.  Affirmed. 
(Assignment  of  error  number  four  and  one-half.) 

(4)  If  the  jury  find  from  the  evidence  that 
the  railroad  company  was  guilty  of  negligence  in 
not  stopping  its  train  a  sufficient  time  to  enable 
the  plaintiff  to  alight  with  safety  ;  that  when  the 
train  stopped  at  the  station  the  plaintiff  pro* 
ceeded  to  leave  the  car  with  reasonable  expedi- 
tion and  care ;  that  when  she  reached  the  steps 
of  the  car  platform  and  was  descending  them  she 
then  for  the  first  time  discovered  that  the  train 
was  moving ;  that  her  position  was  then  one  of 
danger,  occasioned  by  the  fault  of  the  defendant 
starting  the  train  too  soon  ;  she  is  not  chargeable 
with  contributory  negligence,  if,  realizing  the 
danger  in  the  excitement  of  the  moment  and 
without  lime  to  deliberate  and  choose  between 
the  danger  of  remaining  on  and  stepping  off,  she 
voluntarily  stepped  off;  and  much  less  is  she  so 
chargeable  if  under  such  circumstances  she 
stepped  off  by  reason  of  the  loss  of  her  self-pos- 
session and  not  knowing  what  she  did.  Answer. 
We  affirm  this  point  except  to  say  to  you  that  44  if 
she  voluntarily  stepped  off,"  and  was  at  the  time 
in  such  condition  that  she  was  competent  of  judg- 
ing as  to  her  safety,  then  her  44  voluntarily  step- 
ping off"  might  not  be  good  law  ;  but  if  it  was 
done  under  an  impulse  of  the  moment  and  she 
was  utterly  incapable  by  reason  of  the  sudden- 
ness of  the  danger  confronting  her  to  form  a 
proper  judgment  and  to  act  with  any  greater 
prudence,  then,  of  course,  in  making  a  choice, 
such  as  she  did,  although  it  might  be  a  dangerous 
one,  she  would  still  be  held  to  be  free  from  fault. 
(Fifth  assignment  of  error.) 

The  defendant  submitted,  inter  alia,  the  fol- 
lowing points : — 

(2)  Under  the  law  of  Pennsylvania  it  is  neg- 
ligence -per  te  for  a  passenger  to  alight  from  a 
moving  train,  and  in  order  to  escape  this  con- 
clusion the  plaintiff  must  show  affirmatively  that 
after  the  train  whs  moving  she  whs  induced  by 
the  train  officers  to  leave  the  train,  or  that  she 
had  reason  to  apprehend  greater  danger  from  re- 
maining on  the  train,  or  that  the  starting  of  the 
train  and  her  stepping  from  it  were  simultaneous. 
Answer.  We  affirm  this  point,  as  far  as  it  goes, 
but  it  does  not  contain  all  the  facts  that,  we 
think,  cover  this  case.  We  therefore  qualify 
this  point,  for  the  reason  that  it  does  not  contain 
all  the  facts  by  which  the  presumption  of  negli- 
gence in  alighting  from  a  moving  train  may  be 


overcome.  In  addition  to  what  the  point  con- 
tains on  this  subject  we  say  to  you,  that  if  the 
defendant  company  did  not  stop  its  train  at  the 
station  a  sufficient  time  to  enable  the  plaintiff  to 
alight  with  safety,  and  the  plaintiff'  proceeded  to 
leave  the  car  with  reasonable  expedition  and 
care,  and  did  not  discover  that  the  train  was  in 
motion  until  she  came  to  the  steps  of  the  platform 
and  was  descending  them,  then  her  position  of 
danger  was  one  occasioned  by  the  negligence  of 
defendant ;  and  if  the  jury  further  find  from  the 
evidence  in  this  case,  that  the  danger  was  so 
sudden  and  unexpected  that  she  had  no  time  to 
deliberate  and  choose  between  the  danger  of  re- 
maining on  and  stepping  off,  and  that  under  all 
the  circumstances  she  acted  according  to  her 
best  judgment,  then  she  is  free  from  fault,  and  it 
does  away  with  the  presumption  of  negligence 
arising  from  the  fact  of  alighting  from  a  moving 
train.    (First  assignment  of  error.) 

(4)  If  the  evidence  shows  that  at  the  time  the 
plaintiff  reached  the  platform  of  the  car  before 
alighting,  the  train  was  moving,  and  that  if  she 
had  used  her  senses  she  should  have  been  aware 
of  the  fact,  and  notwithstanding  this  fact  she 
jumped  from  the  car,  this  constitutes  contributory 
negligence,  and  the  plaintiff  cannot  recover. 
Answer.  We  affirm  this  point,  if  you  find  no 
other  facts  in  the  case  than  what  are  stated  here. 
But  if  you  find  the  facts  which  we  have  slated 
to  you  in  our  answer  to  the  second  point,  and 
find  that  she  was  placed  in  the  position  in  which 
she  was  at  the  time  she  alighted,  or  was  about 
alighting  from  the  car,  by  the  negligence  of  the 
defendant,  and  that  the  suddenness  of  the  danger 
which  confronted  her  was  such  as  to  deprive  her 
of  power  to  form  proper  judgment  and  make  a 
judicious  choice,  then,  although  she  might  have 
retained  her  senses  to  a  certain  extent,  she  would 
still  be  free  from  fault.  If  she  got  into  a  position 
of  danger  through  no  fault  of  hers,  but  solely 
through  the  negligence  of  the  defendant,  she  can 
not  be  held  responsible  for  a  mistake  of  judgment 
in  attempting  to  gel  out  of  the  danger.  (Second 
assignment  of  error.) 

(0)  If  the  undisputed  evidence  on  both  sides 
shows  that  at  the  time  the  plaintiff  readied  the 
steps  of  the  car  before  alighting,  the  train  was 
moving,  and  that  she  was  aware  it  was  moving, 
and  notwithstanding  this  fact  she  jumped  from 
the  car,  this  constitutes  contributory  negligence, 
and  the  plaintiff  cannot  recover.  Answer.  We 
affirm  this  point  provided  you  find  she  did  jump 
from  the  car,  and  at  the  time  of  so  doing  was  in 


a  condition  to  judge  whether  it  was  a  judicu 


and  proper  act  or  not. 
error.) 

((»)  Under  the  law  and  the  evidence  in 
case  the  plaintiff  cannot  recover.    Answer.  We 
refuse  to  answer  as  asked  in  this  point.  We 


(Third  assignment  of 
this 
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think  there  are  sufficient  disputed  (act*  which 
warrant  us  in  submitting  it  to  you  for  determi- 
nation.   (Fourth  assignment  of  error.) 

The  Court  (Mktzgek,  P.  J.,  of  Lycoming 
County),  charged  the  jury,  inter  alia,  as  fol- 
lows : — 

44 1  will  not  recapitulate  the  testimony  farther 
than  I  deem  it  necessary  in  order  to  draw  your 
attention  to  the  question  involved  in  the  case, 
and  enable  you  to  see  what  the  real  issue  is  that 
yon  are  trying,  and  also  to  understand  the  testi- 
mony. The  plaintiff  herself  is  not  here ;  and  it 
is  stated  that  the  reason  of  her  not  being  present 
is  the  fact  of  her  present  physical  condition 
being  such  that  she  could  not  appear  here.  But 
we  have  her  deposition,  which  has  been  read  in 
your  hearing.  [She  testifies  that  when  the  train 
arrived  at  Sugar  Run  Station  it  was  dark ;  that 
she  understood  the  train  was  two  minutes  late ; 
that  she  sat  in  the  rear  car  about  midway  in  the 
car,  and  that  as  the  train  approached  the  station 
the  brakeman  opened  the  door  of  the  car,  an- 
nounced the  station  and  the  train  stopped;  that 
while  the  train  was  stopping  she  immediately 
gathered  up  her  satchel,  her  money  bag,  and 
umbrella,  which  she  had  with  her,  and  walked 
out ;  that  when  she  got  upon  the  steps  of  the 
platform  she  became  aware  that  the  train  was 
moving ;  that  she  had  her  valise  in  one  hand  and 
her  money  bag  and  umbrella  in  the  other  hand  ; 
that  she  has  no  recollection  of  making  any  effort 
to  step  off;  and  in  cross-examination  she  says 
that  she  stood  but  an  instant,  I  think,  and  then 
knew  nothing  more;  the  next  thing  she  remem- 
bered she  was  lying  on  the  ground. 

44  Mr.  Wooster  is  called,  who,  it  seems,  that 
evening  was  at  the  station,  and  was  standing  at 
the  window,  right  inside  of  the  door;  that  the 
moment  the  train  approached  and  he  saw  it  stop 
he  started  out  of  the  door,  and  he  didn't  go  more 
than  three  or  four  stej»s,  he  says,  until  the  train 
started.  You  have  also  the  testimony  of  young 
Miss  Morrison,  who  testifies  that  the  train,  in 
her  judgment,  did  not  stop  five  seconds.  You 
have  the  testimony  of  her  sister,  who  is  probably 
mistaken,  but  will  illustrate,  probably,  the  short- 
ness of  the  stoppage.  She  was  called  by  the  de- 
fendant, and  she  testified  that  she  did  rtot  think 
the  train  stopped  at  all.  We  have  also  the  testi- 
mony of  one  Mr.  Sheldon,  who  testifies  that  he 
saw  the  two  ladies,  Misses  Morrison,  and  this 
other  lady,  whom  he  did  not  know  at  the  time, 
but  who,  undoubtedly,  was  the  plaintiff*  in  this 
case,  get  up  and  go  out  of  the  car ;  and  that  the 
train  was  moving,  or  moved  before  they  got  off ; 
and  he  must,  from  his  testimony,  have  suspected 
that  an  accident  would  occur,  as  he  says  he  opened 
the  window  and  looked  out,  and  the  train  was 
moving  at  that  time. 

44  Tho  defendant  then  calls  one  Vangordcr,  who 


testifies  that  he  was  on  the  train,  and  that  he  saw 
these  ladies  get  up  and  go  out ;  and  he  also  saw 
another  lady,  whom  he  never  saw  before,  and  I 
believe  has  not  seen  her  since,  get  up  and  walk 
to  the  door  and  then  go  back  for  something,  and 
all  this  while,  if  his  testimony  is  to  be  believed, 
the  train  was  moving.  This  is  all  the  testimony 
that  I  remember  that  bears  directly  upon  this 
point,  except  the  general  testimony  of  the  em- 
ployed of  the  road,  who  state  that  they  stopped, 
as  they  believe,  the  usual  time.]  .... 

44  In  law  it  is  presumed  that  a  prudent  person 
will  not  attempt,  knowingly,  to  alight  from  a 
train  while  it  is  in  motion.  Therefore,  when 
one  undertakes  to  do  so,  such  person  is  guilty  of 
contributory  negligence,  if  an  injury  occurs.  If, 
however,  the  circumstances  at  the  time  were  such 
that  the  plaintiff  was  not  aware  of  the  motion  of 
the  train  until  it  was  too  late  for  her,  by  the  ex- 
ercise of  ordinary  care  and  prudence,  to  avoid  the 
fall  or  the  going  off  whether  by  falling  or  step- 
ping, and  the  train  had  not  stopped  sufficiently 
long  to  enable  her,  by  the  use  of  reasonable  ex- 
pedition, to  get  off"  in  safety,  then  she  is  free  from 
fault  and  the  injury  was  caused  by  the  sole  negli- 
gence of  defendant,  and  she  is  entitled  to  recover. 
[She  may  be  said  to  have  exercised  proper  care 
and  prudence,  if,  in  a  sudden  emergency,  Bhe 
acted  according  to  her  best  judgment,  or  if  be- 
cause of  want  of  time  in  which  to  form  a  judg- 
ment she  omitted  to  act  in  the  most  prudent  and 
proper  manner.  The  law  will  not  hold  one  re- 
sponsible for  alleged  negligence  where  it  consists 
in  the  omission  of  a  duty  suddenly  and  unex- 
pectedly arising,  where  the  circumstances  are 
such  that  the  party  has  no  time  to  think  and  is 
consequently  unable  to  form  a  proper  judgment 
before  acting.  In  such  case  all  that  is  required 
is  that  the  party  act  according  to  his  or  her  best 
judgment  at  the  time.]  Now,  gentleman,  this 
case  resolves  itself,  therefore,  into  a  question  of 
fact,  and  the  pinch  of  the  case  seems  to  be  whether 
or  not  the  plaintiff  contributed  by  her  negligence 
in  any  degree  to  the  accident.  If  it  were  true 
that  the  train  was  in  motion  while  she  was  yet 
at  her  seat,  and  she,  knowing  this  to  be  the  fact 
before  she  got  out  of  the  car,  went  out  and 
stepped  down  while  the  car  was  in  motion,  we 
instruct  you,  if  such  was  the  fact,  that  she  would 
be  guilty  of  contributory  negligence.  [On  the 
other  hand,  if  you  find  the  fact  to  be  that  the 
train  did  not  stop  sufficient  time  to  enable  pas- 
sengers who  acted  expeditiously  and  prudently 
to  get  off  in  safety,  and  that  she  was  not  aware 
of  the  fact  of  the  train  being  in  motion  until 
she  got  out  on  the  platform  and  undertook  to 
step  off,  then  she  may  be  entirely  free  from  fault 
— if  you  are  satisfied  from  all  the  circumstances 
under  which  it  occurred  that  she  acted  at  the 
time  according  to  her  best  judgment,  and  that 
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by  reason  of  fright,  when  thus  confronted  so  sud- 
denly with  the  danger  which  she  for  the  first 
time  saw  when  she  was  stepping  off,  she  was 
impelled  to  do  what  she  might  not  have  done  if 
she  had  time  to  consider.  If  you  find  the  facts 
and  circumstances  to  be  of  such  character  as  I 
have  last  stated,  then  she  would  be  free  from 
fault,  provided  you  find  that  the  defendant  com- 
pany  was  guilty  of  negligence,  and  the  fact  of 
stopping  too  short  a  time  placed  her  in  this  posi- 
tion of  danger."] 

The  jury  rendered  a  verdict  for  plaintiff  for 
$11,000,  which,  upon  motion  for  a  new  trial,  was 
reduced  to  $8000,  and  judgment  was  entered 
thereon.  Whereupon  the  defendant  took  this 
appeal,  assigning  for  error  the  answers  to  the 
points  and  the  portions  of  the  charge  inclosed  in 
brackets. 

James  D.  Hancock  (  W.  G.  Trunkey  and  /.  H. 
Donly  with  him),  for  appellant. 

It  is  per  $e  and  prima  facie  negligence  for  a 
passenger  to  alight  from  a  moving  train. 
Railroad  Co.  r.  Aspell,  23  Pa.  149. 
McClintock  v.  R.  R.  Co.,  21  Wbrkly  Notes,  133. 
R.  R.  Co.  p.  Bnches,  24  Id.  261. 
The  burden  of  proof  was  therefore  imposed 
upon  the  plaintiff  to  show  sufficient  facts  to  con- 
stitute a  legal  excuse  for  her  alighting  from  a 
moving  train.     She  was  bound  to  show  these 
facts  affirmatively,  as  any  other  facts  are  shown, 
not  by  a  mere  scintilla  of  evidence,  nor  by  con- 
jecture. 

Howard  Express  Co.  r.  Wile,  64  Pa.  201. 

First  National  Bank  r.  Wirebacli,  106  Id.  37. 

Marlaud  r.  P.  &  L.  K.  R.  R.  Co.,  23  Wkbklt 
Notes,  93. 

Railroad  Co.  r.  Boll,  22  Id.  370. 

Carroll  v.  Penna.  R.  R.  Co.,  12  Id.  348. 
The  only  legal  excuses  recognised  by  this 
Court  as  justifying  a  passenger  in  alighting  from 
a  moving  train  are,  where  the  commencement  of* 
the  motion  of  the  train  and  alighting  therefrom 
are  practically  simultaneous ;  where  the  passenger 
is  induced  to  alight  by  an  officer  of  the  train ; 
and  where  the  passenger  has  rea/on  to  apprehend 
greater  danger  from  remaining  on  the  train  than 
from  leaving  it. 

Canal  Co.  v.  Webster,  18  Wbkki,t  Notbs,  339. 
WiUiam  D.  Brown  (  Wat$on  D.  Hinckley  and 
William  E.  Rice  with  him)  for  appellee. 

The  burden  of  proving  contributory  negli- 
gence was  upon  the  defendant,  especially  when  the 
plaintiff's  testimony  raised  no  presumption  of  it. 

Mallorj  ».  Griffey,  85  Pa.  275. 

Schum  v.  P.  R.  R.  Co.,  107  Id.  8. 

R.  R.  Co.  r.  Ritchie,  102  Id.  425. 

Penna.  R.  R.  Co.  »•.  Werner,  80  Id.  59. 

Penna.  R.  R.  Co.  ».  Coon,  17  Wkbkut  Notbs,  137. 
It  is  not  under  all  circumstances  negligence  to 
nlight  from  a  moving  train. 

Penna.  R.  R.  v.  Kilgore,  32  Pa.  292. 

Penna.  R.  R.  p.  Peters,  19  Wskklt  Notbs,  418. 

Johnson  p.  West  Chester  R.  R.,  70  Pa.  357. 


May  27,  1891.  Clark,  J.  This  action  is 
brought  by  Neva  K.  Leggett  against  the  Western 
New  York  and  Pennsylvania  Railroad  Co.,  to 
recover  damages  for  personal  injuries  received 
through  the  alleged  negligence  of  the  company's 
employes.  On  the  14th  of  December,  1889,  the 
plaintiff,  who  was  a  young  lady  of  twenty-two 
years,  was  a  passenger  on  the  defendant  com- 
pany's road.  She  took  the  train  at  Corydon  and 
arrived  at  Sugar  Run,  the  place  of  her  destina- 
tion, about  six  o'clock  in  the  evening.  Putting 
her  story  in  narrative  form,  she  relates  the  oc- 
currence substantially  as  follows:  I  sat  in  the 
rear  car,  about  midway.  As  we  approached 
Sugar  Run  the  brakeman  opened  the  door  aud 
called  the  station  ;  he  closed  the  door  and  walked 
out.  The  train  came  to  a  stop.  I  had  with  me 
a  money  satchel,  a  valise,  and  an  umbrella.  I 
gathered  them  together  as  quickly  as  possible 
and  started  out.  I  didn't  stop  anywhere  or  speak 
to  any  person  between  that  and  getting  off;  there 
was  no  one  on  the  car  I  knew.  I  opened  the 
door  and  walked  out,  and  was  on  the  steps  when 
I  became  aware  that  the  train  was  moving.  I 
saw  that  we  were  passing  the  lights  in  the  depot ; 
that  was  what  made  me  aware  that  it  was  moving. 
There  was  no  brakeman  or  conductor  to  be  seen 
and  there  was  no  light,  because  we  had  passed 
the  depot.  It  was  very  dark  ;  dark  as  night  could 
be ;  there  was  not  even  a  star.  In  my  right 
baud  I  had  my  umbrella  and  satchel,  in  my  left 
the  valise.  I  have  no  recollection  of  making  any 
effort  to  get  off.  The  next  thing  I  remember  I 
was  lying  on  the  ground,  and  heard  the  voices  of 
two  or  three  men  who  had  just  approached.  The 
depot  agent  came  then  with  his  light.  I  could 
not  tell  whereabouts  on  the  steps  I  was ;  I  can- 
not remember.  I  had  not  hold  of  anything.  I 
did  not  have  hold  of  the  guards.  It  was  only  an 
instant,  and  I  still  had  hold  of  my  baggage.  I 
didn't  lose  consciousness.  1  fell  forward,  with 
the  right  arm  extended,  and  it  was  dislocated  at 
the  shoulder.  I  did  not  fall  toward  the  engine, 
I  fell  just  straight  forward  from  the  steps.  Mr. 
Lawson,  the  station  agent,  picked  me  up ;  there 
were  two  others ;  I  didn't  know  them.  On 
cross-examination  she  testified,  among  other 
things,  as  follows:  "  I  took  the  train  about  5.40 
P.M.  It  is  six  miles  from  Corydon  to  Sugar 
Run.  When  we  arrived  there  it  was  not  quite 
six  o'clock.  I  understood  the  depot  agent  to  i*ay 
that  night  we  were  about  two  minutes  late.  The 
hrakeman's  name,  I  have  since  learned,  was 
Harry  Farrand.  There  were  two  passenger 
cars  on  the  train.  The  satchel  was  about  five 
inches  square,  a  lady's  shopping  bag.  The  valise 
was  of  good  size  and  was  quite  heavy.  When 
they  called  the  station  I  got  my  baggage  ready 
and  waited  till  they  slopped.  When  I  came  on 
the  platform  I  did  not  uotice  the  train  was  uiov- 
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ing.  When  I  stepped  on  to  one  of  the  steps, 
can't  say  which,  I  noticed  the  train  was  moving. 
Can't  say  how  far  it  had  moved,  it  was  not 
moving  more  rapidly  than  usual  when  it  moves 
out  of  the  station.  Do  not  know  how  long  they 
stopped-  I  realized  they  had  stopped,  and  then 
that  I  was  on  the  step.  I  just  remember  stand- 
ing there  for  an  instant,  and  1  remember  no 
more.  1  didn't  think  anything  about  stepping 
oft"  the  train,  whilst  it  was  moving;  hadn't  time 
to.  I  was  off"  so  soon  after  1  realized  they  were 
moving."  There  is  some  evidence  that  after  she 
had  started  to  the  door  she  seemed  to  have  for- 
gotten something  at  her  seat,  and  that  she  re- 
turned for  it,  before  going  out  upon  the  platform. 
Of  this  circumstance,  if  it  occurred,  she  makes 
no  mention. 

The  negligent  act  of  the  company  complained 
of  is  that  the  train  did  not  stop  long  enough  at 
the  station  to  give  the  plaintiff  a  reasonable  op- 
portunity to  get  oft"  the  cars  in  safety,  and  that 
in  consequence  of  this  she  received  the  injuries. 
It  was  thu  undoubted  duty  of  the  company  not 
only  to  carry  the  plaintiff  safely,  but  to  set  her 
down  safely  at  the  place  of  her  destination,  if  in 
the  exercise  of  the  utmost  care  it  could  be  done. 
The  company  was  of  course  not  answerable  for 
1  lie  rashness  or  folly  of  the  plaintiff.  She  was 
bound  to  exercise  ordinary  attention  for  her  own 
safety,  even  though  the  company's  agents  in 
charge  of  the  train  were  also  remiss  in  their  duty. 

Richards,  the  conductor,  testifies  that  the  train 
made  the  44  usual  stop,"  and  that  when  the  brake- 
man,  as  was  customary,  halloaed  44  All  right 
here  !"  he  gave  the  signal  to  start.  Crahan,  the 
engineer,  says  they  made  the  44  ordinary  stop," 
and  he  started  as  soon  as  he  got  the  signal  from 
the  conductor.  Tyler,  the  bag»age-ma8ter,  says 
he  remembers  nothing  more  than  that  it  was  the 
"usual  stop,"  and  Davis,  the  fireman,  that  the 
train  stopped  the  44  usual  time"  and  until  they 
got  a  signal  to  go.  Harry  Farrand,  the  brake- 
man  who  halloaed  44  All  right  here  !"  as  a  signal 
to  start,  was  not  called  as  a  witness.  All  that 
the  testimony  discloses  concerning  his  move- 
ments and  whereabouts  during  the  occurrence 
is  that  as  soon  as  the  train  stopped,  or  before, 
he  run  forward  to  the  engine.  He  did  not  assist 
the  passengers  to  get  off  the  train,  as  it  was  his 
duty  to  do  under  the  regulations  of  the  company, 
nor  was  there  any  person  with  a  light  at  the 
place  of  landing.  If  he  had  remained  at  his 
place  of  duty  he  would  have  known  that  the 
passengers  were  not  yet  off  when  he  gave  the 
signal  to  the  conductor.  As  it  was,  although 
the  accident  occurred  at  the  exact  place  where 
he  should  have  been,  neither  he  nor  any  other 
of  the  trainmen  appears  to  have  been  aware  of 
its  occurrence  until  they  arrived  at  Kinzua, 
where  the  conductor  received  a  telegram  an- 


nouncing the  fact.  John  Wooster  testified  that 
just  as  the  train  stopped  he  started  out  of  the 
station,  and  when  he  had  taken  four  or  five  steps 
it  started ;  that  he  saw  the  two  lady  passengers 
who  were  in  advance  of  Miss  Leggett,  the  Misses 
Morrison,  get  ofT  after  it  started,  and  that  it 
44  staggered  one  of  them  and  she  ran  quite  a 
ways."  Fannie  Morrison  says  the  train  was  in 
motion  just  as  she  got  off.  When  asked  how 
long  the  train  stopped  she  replied :  44 1  should 
say  five  seconds."  She  further  says  that  neither 
the  conductor  nor  the  brakeman  was  present  to 
assist  them,  nor  was  there  any  light.  Her  sister 
Maud,  who  alighted  from  the  train  after  Fannie, 
and  was  called  as  a  witness  for  the  company, 
says  the  train  made  something  of  a  halt,  but  she 
did  not  recollect  of  it  stopping  entirely ;  it  was 
moving  when  she  got  off.  Miss  Leggett  was 
behind  both  of  these  ladies,  and  the  testimony 
would  seem  to  show  that  the  train  had  moved 
some  sixty  feet  before  she  went  off.  Mr.  Shel- 
don testified  that  the  train  mnde  a  very  short 
stop  and  started  about  the  time  the  first  two 
ladies  got  to  the  door.  He  says  he  looked  out  of 
the  window  44  to  see  where  some  of  them  landed." 

In  view  of  this  evidence  the  Court  was  obliged 
to,  and  did  very  properly,  submit  the  question  to 
the  jury  as  follows:  41  Now  did  the  defendant 
company  discharge  this  duty  to  the  plaintiff? 
It  is  alleged  by  the  plaintiff  that  when  the  cars 
arrived  at  Sugar  Run  Station,  which  was  the 
point  of  her  destination,  the  train  was  not 
stopped  a  sufficient  time  to  enable  her  to  get  off 
in  safety,  and  that  in  consequence  thereof  she 
sustained  serious  injuries.  This  is  the  first 
question  that  presents  itself  for  your  considera- 
tion ;  for  if  the  defendant  was  not  guilty  of  neg- 
ligence— if  the  train  stopped  a  sufficient  time  to 
enable  the  plaintiff  to  get  off  in  safety  by  usmg 
that  degree  of  care  required  of  every  prudent 
person — then  there  can  be  no  recovery  in  this 
case."  The  reference  to  the  fact*  which  fol- 
lowed was  full  and  fair.  We  find  nothing  to 
complain  of.  The  charge  upon  this  branch  of 
the  case  was  impartial,  and  not  one  sided,  as 
the  appellant  contends.  The  trainmen  testified 
to  nothing  of  value  to  the  defendant  bearing 
upon  this  question,  excepting  that  they  made 
the  usual  stop,  and  their  testimony  to  that  effect 
was  called  to  the  attention  of  the  jury.  Under 
this  instruction  of  the  Court  the  verdict  of  the 
jury  convicts  the  company  of  negligence,  and  it 
is  difficult  t  >  see  how  any  jury  could  have  deter- 
mined otherwise. 

The  negligence  of  the  company  being  thus  es- 
tablished, the  question  arose,  was  the  plaintiff 
guilty  of  contributory  negligence?  Upon  this 
branch  of  the  ease  the  burden  of  proof  was  upon 
the  company.  The  company's  contention  in  the 
Court  below  was  that  the  plaintiff  had  voluntarily 
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stepped  or  jumped  from  the  train  whilst  it  was  in 
motion,  and  there  is  some  testimony  to  this  effect. 
Mr.  Morrison  testifies  that  after  the  train  was  in 
motion  he  saw  her  "  walk  down  the  steps  off,  and 
pet  oft  " — "  saw  her  walk  off,  step  to  the  ground." 
But  as  the  night  was  dark,  and  he  was  some  fif- 
teen feet  distant,  the  jury  may  well  have  believed 
it  impossible  for  him  to  know  whether  she  actu- 
ally stepped  off,  or  fell  off,  as  she  states.  Mr.  T. 
H.  Jones  says  the  plaintiff  told  Wilmarth,  the 
company's  detective,  three  or  four  days  after  the 
injury,  in  his  presence,  that  she  threw  the  pack- 
ages and  jumped  off  the  train.  Mrs.  T.  F. 
Jones,  however,  who  was  present  at  the  same 
conversation,  says  that  the  plaintiff  said  she 
"  threw  the  packages,"  and  "  that  was  all  she 
remembered,"  and  that  she  said  .she  thought  if 
she  hadn't  so  many  packages  she  might  have  got 
oft*  safely.  This  testimony  was  of  course  proper 
for  the  jury.  It  was  not  specifically  or  particu- 
larly referred  to  in  the  charge  ;  there  was  much 
testimony  on  both  sides  to  which  no  reference 
'  was  made.  But  the  general  subject  to  which  it 
referred  was  fully  discussed.  Whether  or  not 
she  stepped  down,  or  jumped  from  the  moving 
train,  was  a  question  of  fact  very  fairly  submitted 
to  the  jury,  to  be  determined  upon  all  the  evi- 
dence, with  specific  and  plain  instructions  that  if 
she  did  so,  unless  in  a  sudden  emergency,  with 
danger  threatening  in  either  event,  she  was 
guiliy  of  contributory  negligence,  and  could  not 
recover.  This  qualification  of  the  general  rule, 
so  well  settled  in  our  cases,  is  only  applicable  to 
the  case  at  bar  if  the  jury  should  find  that  she 
left  the  step  of  the  car  voluntarily.  The  points 
submitted  by  the  defendant's  counsel  proceed 
wholly  upon  the  hypothesis  that  the  plaintiff  left 
the  steps  of  the  car  either  by  deliberately  step- 
ping 6r  jumping  off,  and  undertake  to  define  the 
precise  and  only  circumstances  which  would 
justify  such  an  act.  The  Court  simply  supple- 
mented the  points  by  adding  another  state  of 
facta  which  would  justify  the  act.  But  the 
other  circumstance  thus  suggested,  like  those 
suggested  in  the  point,  were  only  applicable  to  the 
case  under  the  defendant's  theory  upon  the,  lacts, 
and  was  pertinent  in  that  aspect  of  the  case  only. 

If  the  plaintiff  was  believed,  the  instant  she 
found  herself  in  an  emergency  she  went  off  the 
train.  She  says  that  when  she  came  upon  the 
steps  of  the  car,  she  for  the  first  time  knew  that 
the  train  was  moving,  and  at  that  instant,  al- 
though she  was  conscious  of  110  effort  on  her  part 
to  leave  the  car,  she  went  off  the  train,  falling  on 
her  shoulder.  Site  does  not  pretend  that  she 
acted  upon  her  best  judgment,  in  un  emergency, 
with  danger  threatening,  whether  she  remained 
upon  or  left  the  car.  She  say*  she  had  no  time 
for  deliberation,  and  she  did  not  pretend  to  have 
deliberated. 


The  defendant  cannot  complain  of  instruction*, 
even  in  the  general  charge,  which  were  thus 
invited  in  the  points,  and  without  which  the  an- 
swers would  have  been  imperfect.  Besides,  we 
think,  the  effect  was  to  give  the  defendant  com- 
pany another  chance  with  the  jury — more  than 
they  would  otherwise  have  had. 

Upon  an  examination  of  the  whole  case,  we 
are  of  opinion  that  it  was  fairly  tried.  The 
company  failed  to  satisfy  the  jury  that  the  plain* 
tift'by  her  own  negligence  had  contributed  to  the 
injury,  and  as  the  company's  negligence  was 
clearly  established  and  found, 

The  judgment  is  affirmed.  s.  H.  T. 

[See  preceding  case.] 


©rpftans'  Souvt. 

April,  1891. 

Katcs's  Estate. 

Practice — Laches — Petition  for  issue  to  de- 
termine facts — Discretion  of  the  Orphans' 
%Court — Partition — Acts  of  June  /6,  f8j6, 
and  March  15  and  2g,  1832— Jurisdiction — 
Evidence — Competency  of  witnesses  in  ques- 
tions of  pedigree. 

The  only  case  in  which  an  issue  is  demandable  as  of 
right  occurs  under  the  Act  of  June  16,  1836,  relating  to 
the  distribution  of  proceeds  of  sheriffs  sales,  but  even 
under  this  Act  a  mere  allegation  without  evidence  or 
against  the  evidence,  or  where  the  record  shows  that  a 
trial  will  avail  nothing,  will  not  entitle  the  party  to  the 
process.  So,  under  the  Act  of  March  15,  1832,  an  issue, 
respecting  the  validity  of  a  will,  will  not  be  granted  if 
upon  the  evidence  submitted  a  verdict  against  the  will 
would  not  be  sustained. 

Under  the  Act  of  March  29,  1832,  the  Orphans'  Court 
has  full  power  to  make  partition  and  "  to  give  judgment 
that  the  partition  thereby  made  be  firm  and  stable  forever," 
and  by  the  same  Act  it  is  provided  that  said  Court  "  shall 
have  power  to  send  an  issue  to  the  Court  of  Common 
Fleas  of  the  same  county  for  the  trial  of  facts  by  a  jury 
whenever  they  shall  deem  it  expedient  so  to  do:" 

Held,  (1)  that  uniler  the  discretion  thus  given,  said 
Court  has  power  to  determine  such  facts  in  their  own 
forum  and  through  their  own  forms. 

(2)  That  the  clause  in  the  Fourteenth  Amendment  to 
the  Constitution  of  the  United  States  that  •'  no  State  shall 
deprive  any  person  of  property  without  due  process  of 
law,"  does  not  prevent  a  State  from  giving  t<>  a  Court 
equity  jurisdiction  of  a  suit  brought  by  the  owner  of  an 
equitable  interest  in  land,  to  establish  his  rights  against 
the  holder  of  the  legal  title,  although  it  deprives  the  latter 
of  a  right  to  a  jury  trial,  which  he  would  have  in  a  suit 
at  law. 
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The  testimony  of  relatives,  who  openly  avow  a  hostility 
to  one  branch  of  a  family,  cannot  be  received  in  questions 
of  pedigree  and  legitimacy  affecting  that  branch  of  the 
family.  • 

Sur  petition  for  reargument. 

Two  petitions  were  presented  by  Theodore  N. 
Kates,  the  one  for  partition  and  the  other  for  an 
issue  to  determine  questions  of  fact  set  up  in  the 
first  petition. 

The  facts  are  fully  set  out  in  the  opinions 
infra. 

On  April  4,  1891,  the  Court  dismissed  these 
petitions  in  the  following  opinion  by — 

Ashman,  J.  In  this  case  two  petitions,  the 
one  for  partition  and  the  other  for  an  issue  to 
determine  a  question  of  fact  set  up  in  the  former 
petition,  were  presented.  In  his  prayer  for 
partition,  Theodore  N.  Kates  alleged  that  he 
was  a  son  of  the  decedent ;  an  allegation  which 
the  respondents  denied.  The  claimant  testified 
that  he  was  born  on  January  28,  1827,  in  New 
Jersey,  of  William  Kates  and  Eliza  Jane  Thomp- 
son, and  a  few  weeks  after  his  birth  was  placed 
by  his  mother  in  the  family  of  Joel  Holman  and 
wife,  and  remained  with  them  until  he  was  six- 
teen years  of  age.  Two  months  after  his  birth 
his  parents,  he  says,  were  married  in  Philadel- 
phia, where  they  always  afterwards  resided,  the 
putative  father  dying  in  1868,  forty-one  years 
after  that  event,  and  the  alleged  mother  in  1882, 
fifty-five  years  after.  Joel  Holman  and  his  wife 
died  many  years  ago.  The  claimant  saw  his 
mother,  he  says,  two  or  three  times  a  year  at 
his  adopted  home  in  New  Jersey,  where  she 
brought  him  clothing  and  paid  his  board.  He 
also  saw  her  at  her  house  in  Arch  Street,  Phila- 
delphia. Here  he  was  enjoined,  he  says,  by  his 
mother  not  to  disclose  his  identity  for  the  reason 
that  it  would  disgrace  her,  and  he  accordingly 
gave  his  name  as  Holman,  and  disguised  his 
visits  under  a  pretence  of  selling  market  pro- 
duce. At  ten  years  of  age  he  first  saw  his 
father,  in  the  store  of  the  latter,  whither  he  was 
taken  by  Mr.  Holman,  and  he  was  here  for- 
bidden to  address  the  decedent  as  father  in  the 
hearing  of  others.  When  he  reached  the  age 
of  twenty-one  he  called  on  his  parents  and  was 
presented  by  them  with  a  gold  watch.  Some 
years  after  that  he  met  his  father  on  the  street, 
and  was  given  $  100  to  enable  him  to  buy  the 
house  in  which  the  Holmans  lived,  and  in  1862, 
when  he  was  thirty-five  years  old,  he  again  met 
his  father  on  the  street,  and  was  given  $200 
with  which  to  pay  off  a  mortgage  on  the  house. 
Several  years  later,  he  encountered  his  father  on 
Market  Street,  and  in  an  interview  lasting  a  few 
minutes,  in  which  he  urged  that  something 
should  be  done  for  him,  his  father  promised  to 
give  him  $10,000  on  the  following  Saturday,  at 


a  designated  place  and  hour.  The  father  did 
not,  however,  appear,  and  did  not  pay  the 
money.  He  was  soon  afterwards  confined  to 
his  house  by  illness,  and,  although  he  lived  some 
years  longer,  he  was  never  again  seen  by  the 
claimant.  The  mother  survived  the  father  four- 
teen years,  and  the  claimant  saw  her  for  the  last 
time  about  two  years  before  she  died.  Neither 
she  nor  the  claimant  had  ever  divulged  to  the 
children  who  were  born  of  the  marriage  their 
alleged  kinship  to  the  claimant. 

This  autobiography  was  admitted  as  evidence 
under  a  rule  of  law  which  allows  a  party  in  in- 
terest to  testify  on  his  own  behalf  where  a  ques- 
tion of  pedigree  is  in  dispute.  It  embodied  all 
the  facts  bearing  in  any  way  upon  the  most  vital 
point  in  his 'history — his  parentage — which  a 
man  who  was  unusually  shrewd  could  gather 
from  the  incidents  and  memories  of  a  lifetime. 
It  was  delayed  until  the  claimant  had  reached 
the  age  of  sixty-four  years,  and  until  only  two 
months  remained  before  the  Statute  of  Limita- 
tions would  have  forever  barred  his  claim.  It 
was,  moreover,  not  only  the  corner-stone  of  his 
case,  but  its  entire  framework  ;  without  it  there 
would  have  been  no  edifice  and  no  case.  Out- 
side of  what  came  from  his  own  mouth,  there  was 
absolutely  nothing  in  the  history  and  proofs  to 
connect  him  in  any  way  with  the  decedent.  Not 
a  line  nor  a  word,  nor  even  a  memento  was  pro- 
duced which  had  proceeded  from  William  Kates, 
and  which,  even  by  the  subtlest  play  of  the  imagi- 
nation, could  be  tortured  into  a  recognition  of 
the  claimant's  sonship.  This  circumstance  is 
significant,  because,  when  the  statement  was  pro- 
duced, the  alleged  parents  and  the  guardians  to 
whom  they  were  said  to  have  committed  the 
claimant,  and  indeed  every  person  who  ip  1827 
was  old  enough  to  have  an  intelligent  knowledge 
of  his  relations,  had  passed  away.  That  the 
narrative,  to  serve  as  the  basis  of  a  judicial  de- 
cree, shall  be  free  from  contradictions,  is  mani- 
fest, not  only  from  these  considerations,  but 
from  the  added  one  that  the  few  facts  which  it 
details,  if  they  happened  at  all,  were  of  a  charac- 
ter to  so  fasten  themselves  upon  the  memory, 
that  they  could  have  been  related  in  but  one 
way.  The  fatal  defect  in  the  story  is  that  the 
one  incident,  which,  if  true,  would  have  shown 
that  ties  of  some  sort,  and  very  close  ones,  ex- 
isted between  the  decedent  and  the  claimant, 
was  so  narrated  by  the  witness  as  to  be  wholly 
unworthy  of  belief.  We  allude  to  the  interview 
in  which  the  decedent  was  said  to  have  promised 
$  1 0,000  to  the  claimant.  The  remainder  of  his 
narrative  calls  for  no  comment.  His  testimony 
as  to  his  birth  was  hearsay ;  his  alleged  visit  when 
a  child  to  decedent's  shop  did  not  prove  that  the 
decedent  was  his  father ;  and  the  gifts  of  a 
watch  and  of  money  rested  on  his  own  assertion, 
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and  might  as  well  have  been  of  any  other  article 
and  in  any  other  sums.     It  is  true  that  the 
-laimant  produced  a  watch  and  also  a  mortgage; 
Kit  in  this  pantomime  he  was  only  rehearsing  the 
part  of  FalstafT,  when  that  hero,  in  proof  of  his 
combat  with  the  robbers,  produces  his  sword. 
The  interview,  which,  if  not  fictitious,  must  have 
been  a  momentous  one  to  the  claimant,  was 
casual  so  far  as  the  decedent  was  concerned  ;  it 
took  place  on  the  street,  and  it  lasted  not  longer 
than  ten  minutes.    The  reason  assigned  by  the 
claimant  for  demanding  assistance  was  suffi- 
ciently cogent  to  induce  the  decedent,  who  was 
described  as  so  penurious  that  his  children  were 
forced  to  beg  their  pocket-money  from  their 
uncle,  and  whose  holdings  were  chiefly  real 
estate,  to  promise  to  bring  510,000  to  the  claim- 
ant on  the  next  Saturday,  and  this,  too,  although 
the  claimant  had  not  asked  for  that  nor  any 
other  specified  amount.    The  reason  which  thus 
touched  the  heart  of  the  decedent  and  unlocked 
his  pocket-book  at  the  same  moment,  we  are 
assured  by  the  claimant,  was  the  marriage  of  the 
latter.    That  event,  however,  had  taken  place 
ten  years  before ;  and  a  marriage  so  ancient  was 
an  unwieldy  subject  for  the  pathetic,  even  when 
embellished  with  the  dramatic  skill  of  the  claim- 
ant himself.    But  he  rose  with  the  occasion,  and 
with  the  aid  of  the  license  which  is  sometimes 
accorded  to  a  novelist,  he  transposed  the  nup- 
tials from  the  past  to  the  future,  and  he  told  his 
alleged  parent  that  he  was  "going  to  be  mar- 
ried."   To  this  the  decedent  replied:  "What 
in  the  world  do,  you  want  to  get  married  for?" 
Unfortunately  for  the  unities  of  the  plot,  it  ap- 
peared from  the  testimony,  both  of  the  claimant 
and  of  his  wife,  that  the  latter,  some  time  before 
this  conversation,  had,  as  they  asserted,  written 
to  the  decedent,  informing  him  that  she  had 
been  married  to  his  son  eight  years.   When  this 
fact  was  recalled  to  the  claimant,  on  cross-ex- 
amination, he  said  :  "  Perhaps  I  told  him  I  was 
married."    But  this  reply  only  lifted  him  from 
one  horn  of  the  dilemma  to  impale  him  on  the 
other.    If  he  really  told  the  decedent  that  he 
was  about  to  be  married,  the  decedent  would 
have  answered  that  his  wife  had  declared  that 
he  was  married  already;  and  if  he  really  said 
that  he  was  married,  the  answer  could  not  pos- 
sibly have  been,  "  What  in  the  world  do  you 
want  to  get  married  for?"    The  claimant  has 
given  to  this  conversation,  which  is  the  central 
fact  of  his  case,  two  versions,  each  of  which  cuts 
the  throat  of  the  other.    If  a  conversation  took 
place  at  all,  it  could  not  have  been  what  he  has 
said  it  was.    But  if  we  dare  not  believe  in  the 
conversation,  how  can  we  believe  in  the  promise 
which  formed  part  of  it?    It  is  easier  to  believe 
that  the  promise  to  give  the  money  was  made 
than  it  is  to  believe  that,  if  made,  the  claimant 


would  not  have  asked  for  its  fulfilment.  Yet  he 
confessed  that  he  did  not,  although  the  decedent 
lived  for  several  years  thereafter.  Naturally 
the  claimant  was  anxious  to  account  for  his  in- 
action, and  he  sagaciously  put  it  on  the  sole 
ground  which  would  secure  him  a  hearing,  when 
he  said  that  he  waited  out  of  regard  for  the 
feelings  of  his  mother.  His  sensibilities  were 
not  shocked,  however,  when  his  wife,  with  his 
knowledge,  and  because,  as  he  stated,  "he 
thought  it  was  time  something  should  be  done," 
made  it  her  business  to  divulge,  as  she  asserts, 
to  his  aunts,  the  whole  story  of  his  mother's 
shame.  He  afterwards  resolved  to  call  upon  the 
aunts  himself.  He  gave  no  reason  for  the  visit, 
and  he  could  not  well  give  one,  because  he  ad- 
mitted that  he  knew  before  he  started  on  the 
errand,  that  both  of  the  ladies  were  dead.  But 
he  made  the  visit  notwithstanding,  and  he 
learned,  either  from  the  dead  or  the  living,  that 
his  mother  had  also  died.  He  then  hastened 
to  his  alleged  brothers  and  sister,  made  known 
to  them  his  relationship,  and  offered  to  settle  for 
a  sum  which  was  elastic  enough  to  expand  in 
proportion  to  the  number  of  his  visits. 

Passing  from  his  individual  testimony  we  find 
two  witnesses  who  were  faithful  to  his  interests 
in  Nathan  Holman,  the  son  of  the  person  with 
whom  he  had  been  placed  in  his  infancy,  and 
Amelia  Holman,  the  wife  of  the  witness.  The 
former  was  seventy-three  years  of  age  when  he 
appeared  at  the  hearing,  and  he  was  able  to 
swear  that  in  1827,  and  therefore  when  he  was 
only  eleven  years  old,  to  the  fact,  so  apt  to  be 
within  the  knowledge  of  a  child  of  that  age,  that 
Mrs.  Kates  paid  the  board  of  the  claimant  to 
Holman's  parents,  and  that  she  cautioited  the 
witness  at  a  time  when  her  daughter  Catharine 
was  three  years  old,  not  to  tell  the  child  that 
claimant  was  her  brother.  He  also  declared 
that  a  certain  Tom  Burkitt  once  took  him  to  the 
shop  of  the  decedent.  When  Tom  Burkitt  was 
called,  he  testified  to  the  visit,  but  he  could  not 
tell  why  he  made  it,  nor  what  took  place  at  the 
interview.  He  was  careful  to  add,  that  he  sup~ 
posed  the  decedent  asked  about  the  boy.  Nathan 
Holman,  in  his  interview  with  Catharine,  though 
he  did  not  venture  to  say  so  when  testifying,  also 
detailed  a  conversation  between  himself  and  the 
decedent,  in  which  the  latter  was  made  to  go 
beyond  the  offer  which  he  was  said  to  have  before 
made  to  the  claimant.  According  to  the  wit- 
ness, the  decedent  expressed  an  intention  to  give 
a  farm  to  the  claimant  which  should  cost  £20,000, 
and  to  stock  it  besides ;  and  he  directed  Holman 
to  look  up  such  a  property.  The  witness  was 
asked:  "Did  you  do  it?"  and  he  answered,  "No, 
we  looked  around  for  quite  awhile,  and  did  not 
see  anything  that  exactly  suited ;  and  then  we 
did  not  look  any  more."    The  person  on  whose 
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behalf  this  munificent  offer  was  made,  and  by 
whom  it  was  so  jauntily  dismissed,  was  living  at 
the  time  on  a  farm  which,  he  says,  cost  $400. 
Nathan  Holraan,  Amelia  Holman,  and  the  wife 
of  the  claimant  all  testified  to  a  visit  which  they 
declared  the  wife  of  the  decedent,  accompanied 
by  her  daughter  Catharine,  once  made  them  at 
Mount  Holly.  They  diverged  somewhat  as  to  its 
date;  Amelia  fixing  it  about  1845,  Nathan  at 
1850,  and  the  claimant's  wife  at  1857.  The 
last-named  witness,  however,  was  sure  as  to  the 
time,  because  her  first  child  was  then  three  years 
old.  She  also  recalled  it  by  the  circumstance 
that  Catharine  was  eating  peaches,  and  did  not 
know  what  to  do  with  the  peach  stones.  Yet 
this  person,  who  was  so  youthful  that  she  had 
not  learned  how  to  eat  a  peach,  was  at  that  very 
time  at  least  twenty-eight  years  of  age.  Cath- 
arine was  placed  on  the  stand,  and  denied  that 
she  had  ever  been  to  Mount  Holly,  and  that  she 
had  ever  heard  or  known  that  her  mother  had 
seen  the  place. 

Very  little  else  appears  in  the  case.  Some 
testimony  was  offered  to  show  that  the  claimant 
bore  a  strong  personal  resemblance  to  the  de- 
cedent. Of  course,  this  could  weigh  only  in  the 
event  that  other  evidence  established  the  exist- 
ence of  relations  between  those  parties.  Estates 
are  not  to  be  given  away  and  reputations  im- 
perilled upon  the  strength  of  a  casual  coinci- 
dence. Mr.  Pugh  testified,  that  fifty-three  years 
before,  when  he. was  an  apprentice  boy,  he  had 
overheard  Mr.  Kates  speak  of  having  married  a 
woman  and  cared  for  a  boy,  or  of  having  taken 
care  of  a  woman  and  cared  for  her  boy.  His 
method  of  fixing  the  time  of  this  conversation 
was  as  singularly  unfortunate  as  his  remembrance 
of  its  terms.  He  said  he  was  able  to  hear  what 
was  said,  although  in  another  room  from  that  of 
the  speakers,  because  the  doors  and  windows 
were  open  by  reason  of  the  heat  of  the  weather. 
When  reminded  that  he  had  described  the  sea- 
son as  winter,  he  revised  his  theory  of  the  heat 
by  explaining  that  it  arose  from  the  fumes  of  the 
vitriol  which  was  used  in  the  establishment. 
Several  cousins  of  the  Kateses  testified  to  a  family 
tradition  that  the  decedent  was  never  married  at 
all,  which  was  manifestly  false,  and  others  to  a 
tradition  that  there  was  somewhere  an  illegiti- 
mate son.  There  was  also  record  evidence  that 
the  decedent,  at  different  times,  had  given  bonds 
to  the  guardians  of  the  poor  for  the  support  of 
more  than  one  illegitimate  child.  One  of  these, 
dated  as  far  back  as  1819,  described  the  mother 
as  Eliza  Thompson,  and  it  was  argued  that  she 
must  have  been  the  woman  who  became  his  wife 
in  1827  under  the  name  of  Eliza  Jane  Thomp- 
son, and  who  married  him  three  months  after 
her  second  illegitimate  child  was  born,  and  had 
a  third  child  in  the  first  year  of  her  married  life. 


The  case  stands  then  in  this  shape :  Ever  since 
the  passage  of  the  Act  of  1857,  and  its  supple- 
ment of  1858,  the  lifetime  of  a  generation,  the 
claimant,  if  the  allegations  respecting  his  parent- 
age are  true,  has  been  in  a  position  to  vindicate 
himself  before  the  law.  His  father  has  been 
dead  twenty-three  years  and  his  mother  nine 
years,  and  the  mother's  death  threw  down  the 
last  obstacle  which  a  regard  for  her  peace  of 
mind  might  have  raised  to  the  enforcement  of 
his  rights.  We  have  seen  how  far  a  solicitude 
for  her  welfare  animated  him  in  her  lifetime, 
but  we  are  dealing  with  him  in  the  attitude 
which  he  has  now  assumed.  With  some  tactical 
skill  he  has  chosen  his  ground  where,  as  he  be- 
lieved, no  enemy  could  confront  him.  His 
alleged  parents  and  the  guardians  to  whom  he 
declares  they  confided  him  are  dead ;  and  with 
them  disappeared  the  only  witnesses  who  could 
directly  affirm  or  deny  the  truthfulness  of  his 
own  testimony.  Even  with  this  vantage  he 
seems  to  have  required  the  spur  of  the  statute  to 
set  him  in  action.  He  has  allowed  a  family,  of 
which  he  claims  to  be  a  member,  to  remain  in 
ignorance  of  his  title,  and  to  adjust  their  affairs 
upon  the  theory  of  an  undivided  ownership  of 
property  in  which  he  now  claims  an  interest. 
When  his  own  declarations  are  eliminated  from 
the  record,  the  few  shreds  of  evidence  which  re- 
main make  up  no  greater  inventory  than  this: 
that  a  tradition  was  extant  in  one  branch  of  the 
family  to  which  he  claims  to  belong,  that  one 
member  of  another  branch  was  illegitimate,  and 
that  this  had  enlarged  into  a  tradition  which  bas- 
tardized all  the  issue  of  that  branch ;  that  the 
claimant  bore  a  strong  resemblance  to  the  de- 
cedent ;  that  the  decedent  had  been  seen  by  two 
witnesses,  and  as  one  of  them  conjectured,  had 
asked  about  the  claimant;  that  he  had  once 
been  heard  to  say  that  he  had  cared  for  or  mar- 
ried a  woman  and  had  cared  for  a  boy ;  and  that 
he  had  given  more  than  one  bastardy  bond  to 
the  guardians  of  the  poor.  It  is  hard  to  believe 
that  if  the  claimant  regarded  the  rehabilitation  of 
his  rights  as  a  thing  of  any  moral  worth,  he 
would  have  been  so  tardy  in  asserting  them  ;  its 
commercial  value  he  fixed  himself  in  his  pro- 
posal to  compromise  with  the  heirs  of  the  dece- 
dent, and  in  that  estimate  lies  the  only  assign- 
able motive  which  appears  to  have  swayed  him. 

In  passing  upon  the  merits  of  this  case  we 
have  assumed  in  advance  the  fact  of  jurisdiction. 
The  power  of  the  Orphans'  Court  to  decree  par- 
tition of  the  lands  of  decedents  is  statutory,  and 
has  been  gradually  enlarged  by  successive  Legis- 
latures ;  and  that  Court  is  not  subject  to  the  rule 
which  in  a  Court  purely  of  equity  must  prevail, 
that  disputed  legal  rights  are  determinable.only 
at  law.  (Washburn's  Appeal,  9  Out.  4S0 ;  Fer- 
guson's Appeal,  2  Crum.  426.)    In  exercising 
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its  statutory  functions,  it  has  inherent  power  to 
pass  upon  the  status  of  the  parties  who  invoke  its 
jurisdiction  ;  and  hence,  in  Welch's  Appeal  (11 
Crum.  297),  where  the  respondent  set  up  an  ad- 
verse possession  in  himself,  denying  thereby  the 
tenancy  in  common,  the  Court  held  the  testi- 
mony of  the  exceptant  insufficient,  and  con- 
firmed the  inquest. 

In  the  present  case  the  tenancy  in  common 
was  not  disputed,  and  the  petitioner  did  not  hold 
adversely  because  he  had  never  been  in  posses- 
sion at  all ;  the  single  question  was  whether  he 
was  an  heir.  Our  authority  to  resolve  that  ques- 
tion was  necessary  to  a  proper  disposal  of  mat- 
ters over  which  jurisdiction  had  been  expressly 
conferred  by  statute.  (Ix>wry's  Appeal,  4  Amer. 
219.)  On  the  ground  of  laches  alone  many  au- 
thorities would  sustain  us  in  dismissing  the  peti- 
tion at  the  outset.  The  claimant,  however,  has 
been  allowed  full  sway  in  asserting  his  rights. 
Having  slept  upon  his  claim  until  the  Statute  of 
Limitations  was  about  to  extinguish  it,  he  should 
at  least  have  satisfied  us  beyond  a  reasonable 
doubt  that  his  pretensions  were  well  founded. 
He  has  failed  in  the  effort ;  and  we  are  forced  to 
find  from  the  evidence  that  he  has  not  estab- 
lished his  claim  to  be  the  son  of  the  decedent. 
We  also  are  of  opinion  that  even  if,  upon  that 
evidence,  a  verdict  in  his  favor  should  be  ren- 
dered by  a  jury,  it  would  be  set  aside. 

We  therefore  dismiss  both  petitions. 

This  petition  for  a  reargument  was  then  made. 
Fnrman  S.  Phi/lips,  Samuel  Af.  Jfyneman, 
and  Mayer  Sulzberger,  for  petitioner. 
John  G.Johnson,  for  respondents. 

May  9,  1 891.  Ashman,  J.  This  case  did 
not  come  to  us  overladen  with  merit.  The 
petitioner's  claim  was  founded  upon  a  marriage 
solemnized  in  1827,  which,  by  force  of  the  Act 
of  1858,  legitimated  his  birth.  He  lay  quiet  for 
more  than  thirty  years  after  his  alleged  rights 
had  accrued  to  him,  and  until  all  who  could 
intelligently  contest  them  had  died,  before  he 
made  known  his  pretensions.  In  explanation 
of  this  delay,  he  proffered  the  excuse,  which, 
if  it  had  not  been  belied  by  his  acts,  would  have 
exhibited  an  element  of  manhood — regard  for 
ihe  reputation  of  his  mother.  He  has  now  with- 
drawn that  plea,  and  has  substituted  the  shallower 
one  of  ignorance  of  the  law.  It  is  remarkable 
that  a  reason  which  is  assumed  to  be  sufficiently 
potent  to  justify  a  reargument  upon  the  merits, 
should  have  been  overlooked  by  counsel,  who 
certainly  overlooked  nothing  else  in  his  advo- 
cacy, and  even  by  the  petitioner  himself.  He, 
at  least,  except  by  a  miracle  of  forgetfulness, 
could  not  have  failed  to  mention  it,  when  the 
fact  of  his  thirty  years'  delay  was  the  point  upon 


I  which  he  was  most  severely  examined;  and  he 
would  scarcely  have  instructed  counsel,  as  he  did, 
to  bring  suit,  if  he  was  ignorant  that  he  had  any 
rights  to  assert.  Even  if  true,  however,  this 
reason  would  not  clear  up  the  contradictions  in 
the  testimony.  That  he  might  have  the  benefit 
of  an  unbroken  narrative  of  events,  in  the  light 
and  coloring  which  he  and  his  witnesses  gave  to 
them,  we  considered  the  testimony  as  though  it 
had  passed  the  ordeal  of  criticism  and  had  been 
adjudged  competent.  We  have  little  doubt  that 
some  of  it  was  inadmissible.  The  declarations 
of  the  cousins,  for  instance,  as  to  family  tradi- 
tions of  illegitimacy,  were  given  by  witnesses 
whose  hostility  to  the  branch  represented  by  the 
respondents,  was  so  undisguised  that  they  avowed 
they  held  no  social  relations  with  its  members. 
Testimony  thus  tainted,  it  has  been  held,  cannot 
be  received  in  questions  of  pedigree  and  legiti- 
macy. (Waldron  v.  Tuttle,  4  N.  H.  371  ;  Phil, 
on  Ev.,  4  Am.  ed.  248-9.)  So  if  the  alleged 
declarations  of  the  deceased  Holmans,  which 
were  the  veriest  hearsay,  are  to  weigh  as  evi- 
dence, they  show  simply  that  the  mother  of  the 
claimant  said  that  William  Kates  was  his  father. 
We  are  unable  to  agree  with  the  suggestion  that 
the  wife  of  the  testator  was  identified  as  the 
mother  of  the  bastard.  The  evidence  that  she 
visited  the  claimant  at  Mount  Holly  or  paid  his 
board,  was  so  absolutely  conflicting,  both  as  to 
time  and  circumstance,  that  no  jury  could  believe 
it ;  and  there  was  not  a  particle  of  evidence  that 
William  Kates  had  ever  lived  with  her  illicitly 
before  marriage.  The  claimant,  it  is  true,  was 
known  at  his  home  in  New  Jersey  as  Kates ;  but 
what  was  to  prevent  a  woman  anxious  to  hide 
her  shame  from  giving  any  name  rather  than  her 
own  to  her  offspring.  He  resembled  in  features 
the  Kates's  family ;  but  on  this  point,  in  Shee- 
han's  Estate  (27  Weekly  Notes,  p.  534)  where, 
in  addition  to  such  resemblance,  there  was  a 
birth-mark,  Paxson,  C.  J.,  says:  "Granting 
the  likeness,  it  may  be  the  result  of  the  merest 
chance.  We  all  know  that  striking  likenesses 
often  occur  between  persons  who  are  not  of  the 
same  blood  ;  so  strong  that  in  many  instances 
the  one  is  mistaken  for  the  other."  Men's 
rights  will  be  in  grave  peril  if  they  are  to  be 
at  the  mercy  of  accidents  and  coincidences; 
if  a  woman,  for  instance,  by  giving  a  fictitious 
name  to  her  child  can  fix  its  parentage  as  she 
pleases;  or  if  a  man,  by  reason  of  similarity 
in  features  to  another,  can  install  himself  into 
that  person's  family. 

The  only  case  in  which  an  issue  seems  de- 
mandable  as  of  right  occurs  under  the  Act  of 
June  16,  1836,  relating  to  the  distribution  of 
the  proceeds  of  sheriffs'  sales,  which  required 
the  Court,  where  a  fact  was  in  dispute,  to  award 
an  issue  at  the  request  of  any  person  interested. 
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Even  under  that  statute  it  has  been  repeatedly 
held  that  a  mere  allegation  without  evidence,  or 
against  the  evidence,  or  where  the  record  shows 
that  a  trial  would  avail  nothing,  would  not  en- 
title the  party  to  the  process.  (Knight's  Ap- 
peal, 7  Har.  493  ;  Dickerson  &  Haven's  Ap- 
peal, 7  Barr,  255;  Benson's  Appeal,  12  Wr. 
160 ;  Martin's  Appeal,  1  Out.  85.)  The  sup- 
plementary Act  of  April  20,  1846,  provides 
that  before  an  issue  shall  be  directed  upon  the 
distribution  of  money  arising  from  sales  under 
execution  or  Orphans'  Court  sales,  the  applicant 
must  make  affidavit  that  there  are  material  facts 
in  dispute  therein,  "  upon  which  affidavit  the 
Court  shall  determine  whether  such  issue  shall 
be  granted."  The  language  of  the  Act  of 
March  15,  1832,  sec.  41  (Fur.  1476),  declaring 
that  whenever  a  question  upon  a  matter  of  fact 
arises  respecting  the  validity  of  a  will  the  Court 
shall  direct  a  precept  for  an  issue  to  the  Court 
of  Common  Pleas,  is  mandatory ;  yet  an  issue 
will  not  be  granted  if  upon  the  evidence  a  ver- 
dict against  the  will  would  not  be  sustained. 
(Wainwright's  Appeal,  8  Nor.  220.)  The  pend- 
ing question  is  raised  in  partition  proceedings, 
where  this  Court,  by  the  Act  of  March  29,  1832, 
has.  full  power  to  make  partition  and  "  to  give 
judgment  that  the  partition  thereby  made  be 
firm  and  stable  forever;"  a  power  which  of 
necessity  included  the  right  to  dispose  of  all 
matters  which  come  within  the  jurisdiction  thus 
expressly  conferred  (Lowry's  Appeal,  4  Amer. 
219),  and  which  was  exercised  in  a  case  in  no 
wise  different  in  principle  from  the  present. 
(Welch's  Appeal,  11  Crum.  297.)  What  fol- 
lows by  implication  from  this  statute  was  how- 
ever expressly  conferred  by  section  55  of  the 
same  Act,  which  provided  that  the  Court  "shall 
have  power  to  send  an  issue  to  the  Court  of 
Common  Pleas  of  the  same  county  for  the  trial 
of  facts  by  a  jury,  whenever  they  shall  deem  it 
expedient  so  to  do."  Behind  the  discretion 
which  is  thus  broadly  bestowed,  is  the  power, 
without  which  it  would  amount  to  nothing,  to 
determine  those  facts  in  their  own  forum,  and 
through  their  own  forms.  No  constitutional 
right  of  the  petitioner  was  impinged  upon  ;  he 
waived  his  action  of  ejectment  in  a  Court  of 
common  law,  for  the  speedier  process  of  this 
Court,  with  the  knowledge  that  the  judgment  of 
either  was  equally  final.  It  would  be  an  idle 
formality  to  discuss  a  question  which  was  long 
ago  put  at  rest — the  question  of  constitutional 
rights.  The  "due  course  of  law,"  by  which, 
under  the  Constitution,  the  property  of  a  party 
is  alone  to  be  taken  or  preserved,  is  process 
according  to  the  law  of  the  land,  to  which, 
except  in  regular  common  law  proceedings,  a 
trial  by  jury  is  not  necessarily  incident.  (Reagh 
v.  Spann,  3  Stew.  (Ala.)  108;  Walker  v.  Sauvi- 


net,  92  U.  S.  90.)  Hence  it  was  held  in  Church 
v.  Kelsey  (7  Sup.  Ct.  Reporter,  897)  that  that 
clause  in  the  Fourteenth  Amendment  does  not 
prevent  a  State  from  giving  to  a  Court  of  Equity 
jurisdiction  of  a  suit  brought  by  the  owner  of  an 
equitable  interest  in  land,  to  establish  his  rights 
against  the  holder  of  the  legal  title,  although  it 
deprives  the  latter  of  the  right  to  a  jury  trial, 
which  he  would  have  in  a  suit  at  law. 

We  have  gone  into  this  detail  because,  while 
we  are  agreed  upon  the  question  of  law  as  to 
our  jurisdiction,  we  are  not  unanimous  as  to  the 
force  of  some  of  the  testimony. 

The  motion  for  a  reargument  is  refused. 

Dissenting  opinion  by  Ferguson,  J. 

In  this  case  I  am  reluctantly  compelled  to  dis- 
sent from  the  opinion  of  the  majority  of  the 
Court  in  refusing  the  prayer  of  the  petitioner  for 
an  issue  to  try  the  question  of  fact,  whether  he  is 
the  son  of  William  Kates  and  Eliza  Jane  Kates. 

As  I  understand  the  law,  such  a  petition 
should  only  be  refused,  when  all  the  evidence 
which  the  petitioner  is  able  to  produce  to  sup- 
port his  petition  is  not  sufficient  to  sustain  a 
verdict  in  his  favor  in  case  of  a  trial  by  jury. 
In  my  judgment,  the  evidence  in  this  case  is 
amply  sufficient  to  sustain  such  a  verdict. 

The  claim  of  the  petitioner  is,  that  he  is  the 
son  of  William  Kates,  the  decedent,  and  Eliza 
Jane  Thompson,  since  Eliza  Jane  Kates.  That 
he  was  born  on  the  8th  day  of  January,  1827. 
That  his  parents  were  then  unmarried,  but  that 
about  two  months  after  his  birth,  to  wit,  on  the 
nth  day  of  March,  1827,  they  were  married, 
and  he  thereby,  under  the  provisions  of  the  Act 
of  2istof  April,  1858,  became  legitimated,  and 
entitled  to  enjoy  all  rights  and  privileges  as  if  he 
had  been  born  during  the  wedlock  of  his  parents. 

There  can  be  no  question  in  this  case,  that 
immediately  before  the  birth  of  the  petitioner, 
his  mother  went  from  Philadelphia  to  an  obscure 
farm  house  occupied  by  a  family  named  Fenui- 
more,  near  a  place  called  Grubbs  Hill,  Burling- 
ton County,  N.  J.,  where  she  gave  birth  to  this 
child,  and  three  weeks  afterwards  took  him  to 
the  house  of  Joel  Holman  in  the  vicinity,  and 
made  a  bargain  with  his  wife  Nancy,  who  was 
then  nursing  a  child  of  her  own,  to  nurture  and 
raise  this  one.  She  then  returned  to  Philadel- 
phia, but  made  periodical  visits  to  the  child, 
paying  his  board,  furnishing  his  clothing,  etc., 
until  he  was  sixteen  years  of  age,  when  she 
made  an  arrangement  with  Israel  Stokes,  the 
farmer  who  served  her  with  produce,  to  take 
him  to  learn  the  business  of  farming ;  and  upon 
leaving  Holmans  to  go  to  his  new  home,  she 
gave  him  an  outfit  of  clothing. 

Was  this  woman  Eliza  J.  Thompson,  who, 
two  months  after  the  birth  of  this  child,  married 
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Wm.  Kates,  the  mother,  and  was  Wm.  Kates  the 
father  of  this  child?    Because  both  of  these 
propositions  must  be  established  to  give  the 
petitioner  any  standing.    There  can  hardly  be  a 
doubt  as  to  the  first  of  them.    It  is  not  necessary 
to  go  over  the  evidence  in  detail.    It  is  sufficient 
to  say,  that  it  clearly  appeared,  not  only  from 
her  admissions  to  various  people,  but  from  the 
testimony  of  numerous  witnesses,  that  the  woman 
who  gave  birth  to  the  child,  and  took  it,  when 
three  weeks  old  to  Holmans,  and  who  continued 
to  visit  it  there  and  pay  its  board,  was  the  same 
woman  who  was  ever  afterwards  known  as  Mrs. 
William  Kates,  and  who  lived  with  him  as  his 
wife  in  the  several  residences  they  occupied  in 
this  city  down  to  the  time  of  his  death.  These 
witnesses  knew  her  as  the  same  woman,  because 
they  saw  her  on  her  visits  to  her  child,  and  some 
of  them  visited  her  nere,  and  their  testimony  is 
very  strongly  corroborated  by  a  very  old  memo- 
randum  which  was  found  in  Joel  Holman's  ac- 
count book,  to  wit:  "You  must  direct  your 
letters  to  Samuel  Day,  corner  of  Cherry  Alley 
and  Fifth  Street,  for  Eliza  Kates."    It  is  a  con- 
ceded fact,  that  after  her  marriage,  Mrs.  Kates 
boarded  with  Samuel  Day  at  the  above  address, 
and  that  it  was  there  that  her  second  child, 
Catharine,  was  born.    All  these  facts  appear 
without  the  evidence  of  the  petitioner;  but  when 
they  are  supplemented  by  his  testimony,  as  to 
his  visits  to  his  mother,  and  her's  to  him,  when 
he  called  her  mother  and  she  called  him  son,  and 
the  repeated  gifts  of  books,  clothing,  money, 
etc.,  the  conclusion  is  irresistible,  that  Theodore 
N.  Kates  was  the  son  of  Eliza  J.  Kates. 

While  this  is  no  doubt  true,  if  the  petitioner 
is  not  the  child  of  William  as  well  as  Eliza 
Kates,  he  is  not  within  the  saving  or  restoring 
power  of  the  statute,  and  he  is  as  much  a  bastard 
as  he  ever  was,  so  far  as  any  capacity  to  inherit 
from  William  Kates  is  concerned.  Upon  this 
question  of  paternity,  what  is  the  evidence? 
First,  there  is  the  testimony  of  two  cousins  of 
William  Kates,  that  he  had  lived  with  Eliza  J. 
Thompson  in  meretricious  relations,  and  that 
they  had  children  before  their  marriage,  and  also 
the  evidence  of  a  brother-in-law  of  the  respond- 
ent, that  "  he  had  heard  of  another  child." 
While  these  family  traditions  are  competent  evi- 
dence in  a  case  of  pedigree,  standing  alone 
they  are  not  very  conclusive,  but  when  taken  in 
connection  with  the  fact,  about  which  there  is 
no  doubt,  that  Eliza  J.  Thompson  left  Philadel- 
phia and  went  to  a  secluded  place  in  New  Jersey 
to  have  a  child  born,  which  she  left  there,  and 
that  almost  immediately  upon  her  return  William 
Kates  married  her,  the  conclusion  is  forced  upon 
us  that  William  Kates  knew  of  her  condition 
before  she  left  the  city,  and  was  a  party  not 
only  to  the  original  transaction,  but  also  to  the 


subsequent  attempt  to  hide  her  shame.  It  is 
almost  incredible  to  believe  that  he  could  have 
maintained  the  intimate  relations  with  her  in- 
cident to  an  engagement  of  marriage  without 
knowing  her  condition,  and  it  is  equally  in- 
credible that  he  would  have  married  her  at  once 
upon  her  rising  from  the  bed  where  she  had 
given  birth  to  a  child  of  which  another  man 
was  the  father.  In  this  connection  it  may  be 
well  to  refer  to  the  testimony  of  Jonathan  Pugh, 
a  respectable  citizen,  who  has  lived  long  in  this 
community,  and  occupied  positions  of  trust  and 
1  responsibility,  and  whose  testimony  is  therefore 
entitled  to  the  greatest  credit,  that  upon  one  oc- 
casion, when  a  young  man  at  work  in  the  shop 
of  his  employer,  he  heard  a  quarrel  between 
him  and  William  Kates  about  women,  in  which 
Kates  was  accused  of  having  improper  relations 
with  one  of  them,  when  William  Kates  replied 
to  this  accusation,  "  Damn  it,  haven't  I  married 
the  woman  and  done  for  the  boy."  As  Eliza  J. 
Thompson  was  the  only  woman  that  he  ever 
married,  there  can  be  but  one  conclusion  as  to 
whom  the  woman  and  boy  referred  to  by  him 
were. 

In  cases  of  this  kind  family  resemblance  is  a 
circumstance  to  be  considered,  and  where  we 
have  so  strong  a  case  as  is  here  presented,  is  en- 
titled to  great  weight.  Eight  witnesses,  some  of 
whom  are  relatives  of  the  family,  testify  that  the 
petitioner  "  looks  exactly  like  Wm.  Kates," 
"  the  resemblance  is  very  strong,"  "  I  recognize 
him  as  the  very  spawn  of  Wm.  Kates,  the  ex- 
pression, the  eyes,  color  of  hair,  etc.,"  and  Mar- 
garet Katz,  a  cousin  of  decedent,  "recognized 
him  as  Arch  Street  Kates  the  moment  she  laid 
her  eyes  on  him."  There  was  also  evidence  of 
declarations  in  the  family  with  reference  to  the 
petitioner.  John  E.  Ycager,  a  cousin,  said  his 
father,  pointing  to  the  petitioner,  said:  "Look 
at  that  man,  that  is  Dory  Kates.  His  father 
lives  on  Arch  Street,  but  they  do  not  recognize 
him ;"  and  Anna  Y.  Lawrence,  another  cousin, 
said:  "  My  father  pointed  him  out  to  me  as 
William  Kates's  son,  living  on  Arch  Street, 
between  i860  and  1863." 

The  petitioner  testified,  that  in  his  early  life  he 
visited  his  father  at  his  shop,  Seventh  and  Arch 
streets,  frequently,  with  Joel  Holman,  who  called 
on  his  father  to  collect  the  money  for  his  board, 
which  he  saw  his  father  pay  and  take  a  receipt  for 
it.  That  he  afterwards  met  his  father  at  different 
times  at  his  house  No.  1606  Arch  Street,  and  on 
the  street.  That  petitioner  called  him  father, 
and  that  he  recognized  the  petitioner  as  his  son, 
and  told  him  that  "  he  was  as  near  to  him  as  any 
boy  he  had."  That  he  frequently  gave  him 
money  in  small  sums.  That  he  gave  him  $300 
to  buy  a  house  and  pay  off  the  mortgage.  That 
he  promised  to  buy  him  a  farm,  and  afterwards 
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the  sum  of  $10,000  in  lieu  of  the  farm,  etc. 
The  testimony  of  the  petitioner  is  positive  as  to 
the  recognition  of  him  by  both  his  father  and 
mother  as  their  son  when  not  in  the  presence  of 
any  one  else.  At  their  request  he  concealed 
his  identity  when  visiting  the  home  on  Arch 
Street ,  and  was  there  known  asTheodore  Holman . 
The  family  had  risen  in  wealth  and  position, 
were  living  in  an  aristocratic  neighborhood, 
with  three  children,  a  daughter  and  two  sons 
born  in  lawful  wedlock.  How  anxious  must 
have  been  the  solicitude  of  these  parents  that 
their  youthful  escapade  should  be  concealed  from 
their  other  children,  and  how  natural  that  they 
should  desire  that  petitioner,  when  at  their  home, 
should  be  called  by  some  other  name.  But  is  it 
not  also  a  remarkable  circumstance  that  he  was 
never  called  by  that  name  by  any  one  else  in  any 
other  part  of  the  world?  He  took  his  father's 
name  at  his  birth,  at  least  that  was  the  name  his 
mother  then  gave  him,  and  from  the  mouths  of 
twenty-six  witnesses,  who  have  known  him  from 
that  time  to  the  present,  and  been  his  friends 
and  neighbors,  he  has  never  been  known  by  any 
other  name  than  Theodore  N.  Kates,  and  he  was 
the  only  person  of  the  name  of  Kates  that  ever 
lived  in  Burlington  County,  N.  J.  Certainly 
there  is  enough  in  what  has  been  stated  to  send 
this  question  to  a  jury.  More  might  be  added, 
if  it  were  necessary,  but  the  only  effect  would  be 
to  extend  this  opinion  to  an  unusual  length,  when 
it  is  already  long  enough  to  express  the  reason 
why  I  cannot  agree  with  the  majority  of  the 
Court,  who  base  their  refusal  to  grant  an  issue 
upon  two  grounds,  namely — 

First.  That  there  were  contradictions  and  im- 
probabilities in  the  petitioner's  testimony ;  and 

Second.  There  was  unusual  delay  on  his  part 
in  presenting  his  claim. 

While  it  is  admitted  that  there  are  discrepancies 
and  contradictions  in  the  testimony  of  the  peti- 
tioner, yet  it  will  be  found  that  they  are  princi- 
pally with  reference  to  matters  of  detail,  dates, 
etc.,  which  do  not  affect  the  main  story.  The 
rase  must  be  considered  as  a  jury  would  look  at 
it.  The  petitioner  is  an  uneducated  farmer,  and 
in  the  hands  of  the  able  and  astute  counsel  for 
the  respondents  he  was  as  clay  in  the  hands  of 
the  potter,  especially  when  we  recollect  that  at 
the  argument  the- counsel  was  frank  enough  to 
admit  that  he  purposely  dug  pits  for  this  unwary 
witness  to  fall  into.  The  fact  that  there  are  some 
discrepanciesand  contradictions  in  the  petitioner's 
testimony  only  shows  that  the  story  was  not  a  con- 
cocted one,  otherwise  each  part  would  have  been 
made  to  dovetail  and  fit  in  so  as  to  make  a  com- 
plete whole.  At  any  rate  the  question  of  the 
credibility  of  witnesses  is  pre-eminently  one  for 
a  jury,  who  can  see  the  witnesses,  and  note  their 
manner  on  the  stand,  an  advantage  we  do  not 
possess,  as  we  see  nothing  but  what  the  typewriter 


furnishes.  Every  Judge  knows  that  evidence  so 
presented  looks  entirely  different  from  what  k 
does  when  coming  from  the  mouths  of  the  wit- 
nesses. As  was  said  by  Paxson,  C.  J.,  in  the 
very  recent  case  of  Sheehan's  Estate  (27  Weekly 
Notes,  530):  "The  learned  Judge  below  saw 
this  witness  face  to  face.  He  was  on  the 
stand  for  one  or  two  days,  and  underwent  a 
lengthy  cross-examination.  The  learned  Judge 
below  believed  he  was  telling  the  truth.  The 
manner  of  the  witness  on  the  stand  may  have 
great  weight  in  disposing  of  the  question  of  credi- 
bility ;  nay,  more,  it  may  have  controlled  it,  and 
properly  so.1' 

In  my  opinion,  the  only  question  for  this  Court 
in  a  case  of  this  kind  is,  Would  the  facts  as  sworn 
to,  if  believed  by  a  jury,  sustain  a  verdict?  If 
they  would,  we  must  award  an  issue.  It  is  cer- 
tainly a  hard  case  to  throw  a  man  out  of  Court 
and  deprive  him  of  all  chance  of  ever  establish- 
ing his  claim,  because  of  some  contradictions 
and  discrepancies  in  his  testimony,  when  all  he 
asks  is  the  privilege  of  going  before  a  jury,  the 
tribunal  established  by  law  to  pass  upon  his  credi- 
bility (Vowles  p.  Young,  13  Vesey,  145). 

With  regard  to  the  delay  in  the  presentation  of 
his  claim,  the  opinion  of  the  majority  of  the 
Court  is  based  upon  the  presumption,  that  in  the 
year  1858,  when  the  Legislature  passed  the  Act 
legitimating  bastards,  this  petitioner  knew  of  it, 
and  slept  on  his  rights  down  to  the  time  of  the 
commencement  of  these  proceedings.  To  my 
mind  it  is  most  unreasonable  to  impute  this 
knowledge  to  the  petitioner.  He  lived  in  an  ob- 
scure part  of  New  Jersey,  he  was  a  farmer,  and 
it  was  the  most  unlikely  thing  in  the  world  that 
he  could  have  known  of  this  law,  of  which,  I 
venture  to  say,  a  very  small  proportion  of  the 
population  in  our  own  State,  outside  of  the  legal 
profession,  have  any  knowledge.  But  putting 
the  case  in  its  worst  aspect  for  him,  his  action 
was  brought  before  the  bar  of  the  statute  and 
must  be  in  time.  As  said  by  Sir  George  Jessel, 
in  Collins  v.  Rhodes  (20  Chancery  Division, 
238) :  "If  the  statute  has  run,  then  the  deed  or 
claim  is  barred  ;  if  not,  then  there  is  nothing  else 
to  be  said  in  the  case."  And  by  Lord  Justice 
Cotton,  in  Banking  Co.  v.  Maddever(27  Chan- 
cery Division,  532)  :  "  I  am  of  opinion  that  in 
the  case  of  a  legal  right  we  cannot  refuse  relief 
to  the  plaintiff  on  the  mere  ground  of  delay, 
unless  there  has  been  such  delay  as  to  create  a 
statutory  bar.  The  plaintiffs  have  made  an  at- 
tempt to  explain  their  delay;  an  attempt  in  which 
I  am  of  opinion  they  have  not  succeeded,  but, 
there  having  been  no  such  delay  as  to  bar  their 
legal  right,  it  is,  in  my  judgment,  immaterial 
that  they  have  shown  no  sufficient  reason  for  not 
coming  sooner." 

I  think  the  prayer  for  an  issue  in  this  case 
should  have  been  granted.  w.  m.  s.f  jr. 
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Chambers  v.  Borough  of  South  Chester. 

Municipal  corporations  —  Boroughs  —  Roads 
and  highways — Change  of  grade — Damages 
— Measure  of- — Evidence. 

The  proper  measure  of  the  Injury  sustained  by  a 
land-owner,  by  reason  of  a  change  of  grade  in  the  road 
npon  which  his  property  abuts,  is  the  difference  be- 
tween the  market  or  selling  value  of  his  land  before 
and  after  such  change  of  grade. 

Speculative  damages  cannot  be  allowed.  The  plain- 
tiff, therefore,  cannot  prove  what  the  cost  would  be  of 
filling  up  his  lot  to  the  level  of  the  changed  grade,  or 
any  other  expense  to  which  he  might  be  put,  as  spe- 
cific items  of  damage.  All  of  these  matters  are  ele- 
ments, only  as  assisting  in  determining  the  market 
value  of  the  property  before  the  change  and  unaffected 
by  it,  and  its  market  value  with  the  grade  and  as 
affected  by  it. 

In  a  suit  by  C.  against  a  borough  for  damages  to  his 
property,  by  reason  of  the  change  of  grade  of  the  road 
upon  which  his  property  abutted,  C.  offered  evidence 
of  what  it  would  cost  him  to  fill  up  bis  lot  and  raise 
the  buildings  thereon,  and  asked  the  Court  to  instruct 
the  jury  that  he  could  recover  damages  for  any  losa 
or  inconvenience  he  might  suffer  in  th«  prosecution  of 
bis  business,  caused  by  increased  difficulty  of  access  to 
his  building,  and  for  the  consequences  of  increased 
water  in  his  cellar  and  on  his  lot,  occasioned  by  diffi- 
culties in  the  drainage  resulting  from  the  change  of 
grade.  The  Court  ruled  out  the  evidence,  except  as 
an  element  in  determining  the  market  value  of  the 
property  before  and  after  the  change  of  grade,  and 
refused  to  charge  as  requested  : 

Held,  not  to  be  error. 

Appeal  of  James  Chambers,  plaintiff,  from  the 
judgment  of  the  Common  Pleas  of  Delaware 
County,  in  an  action  of  trespass  brought  against 
the  borough  of  South  Chester,  to  recover  damages 
caused  by  the  change  of  grade  of  Edwards  Street, 
in  the  borough  of  South  Chester. 

The  facts  were  as  follows:  Edwards  Street 
was  a  thoroughfare  in  the  borough  of  South 
Chester,  which  had  been  dedicated  to  public  use 
by  the  owners  of  a  large  tract  of  land  when  tbey 
divided  the  same  into  building  lots  and  sold 
them.  James  Chambers,  the  plaintiff,  became  a 
purchaser  of  the  property  as  to  which  this  ease 
arose,  either  from  the  original  proprietors  or  their 
successors  in  title.    Edwards  Street  remained  at 


249 

the  natural  grade  of  the  ground,  and  the  dwelling 
and  appurtenances  of  the  plaintiff  had  been 
erected  on  that  grade  a  number  of  years  before 
I  he  grading  complained  of  had  been  attempted. 
On  August  28, 1888,  the  burgess  and  council  of  the 
borough  of  South  Chester  enacted  an  ordinance 
defining  the  grade,  and  pursuant  thereto  the  work 
was  done.  Its  effect  was  to  fill  the  street  in  front 
of  the  plaintiff's  properly  with  an  embankment 
of  earth  about  eight  feet  higher  than  the  original 
grade,  and  this,  the  plaintiff  alleged,  affected 
very  seriously  his  property  in  point  of  value  by 
reason  of  interference  with  drainage,  increased 
difficulty  of  access,  and  giving  an  unsightly  ap- 
pearance to  the  locality.  To  recover  damages 
resulting  from  these  causes  Chambers  filed  his 
petition,  asking  for  a  jury  to  view  and  assess  the 
damages,  and  after  the  award  of  viewers  an  ap- 
peal was  entered  and  issue  framed  thereon. 

The  plaintiff  offered  in  evidence  testimony  as 
to  the  cost  of  filling  up  his  lot  and  grading  it  to 
a  level  with  Edwards  Street,  the  quantity  of 
earth  it  would  require,  and  the  cost  of  raising 
the  buildings  to  the  grade  of  the  street;  all  of 
which  testimony  was  rejected.  (First  to  fifth 
assignments  of  error,  inclusive.) 

The  plaintiff  submitted  the  following  points : — 

(1)  The  several  plaintiffs  are  entitled  tore, 
cover  for  the  damages  suffered  by  their  respective 
property  in  consequence  of  the  fillingof  Edwards 
Street  by  the  defendant.  Answer.  I  say  to  you 
that  they  are  entitled  to  recover  damages  for  the 
change  of  grade  of  Edwards  Street.  The  filling 
is  only  important  as  showing,  as  far  as  it  goes, 
what  the  change  of  grade  will  be ;  that  is  all. 
When  the  work  is  once  commenced  the  damages 
arc  recovered,  but  the  jury  are  not  to  look  at  the 
amount  of  work  that  has  been  done  there,  but 
they  are  to  look  at  the  grade  that  has  been  es- 
tablished, and  decide  what  the  effect  of  the  filling 
or  grading  the  road-bed  or  street-way,  as  estab- 
lished by  the  ordinance,  is.  It  is  the  change  of 
grade  that  gives  the  plaintiffs  damages,  and  not 
the  filling.  If  the  filling  was  above  grade,  of 
course  they  would  be  entitled  to  damages  for  that, 
for  that  would  be  a  new  change  of  grade  if  it 
was  authorized  by  the  borough.  But  it  is  the 
changing  of  the  grade  that  is  the  foundation  of 
the  cause  of  action  in  this  case,  and  if  you  come 
to  the  conclusion,  as  I  before  stated,  that  these 
several  plaintiffs  have  suffered  damages  greater 
than  the  benefits  from  the  change  of  grade,  they  are 
entitled  to  recover.   (Sixth  assignment  of  error.) 

(2)  If  the  jury  should  find  that  the  best  method 
of  restoring  the  property  of  any  of  the  plaintiffs 
to  the  condition  it  was  in  before  the  filling, 
would  be  by  raising  the  building  thereon  to  the 
present  grade  of  the  street,  and  filling  with  earth 
around  the  same,  protecting  the  embankment  at 
the  rear  with  the  retaining  wall,  then  the  measure 
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of  damages  would  be  the  cost  of  such  raising, 
filling  in,  and  building  the  wall,  taking  into  ac- 
count the  risk  that  might  be  incurred  in  such  a 
process,  injury  to  the  building  therefrom  and  the 
repair  of  the  same.  Answer.  1  decline  to  so 
charge  you,  and  I  say  to  you  that  is  not  the  law. 
You  may  consider  these  several  matters  as  ele- 
ments in  the  cause,  but  you  are  not  to  award 
damages  for  the  building  of  walls  or  the  filling 
up  of  lots  as  special  damages,  or  for  the  likeli- 
hood of  injuring  the  building,  etc.  You  are  not 
to  take  up  these  separate  items  and  award  sep- 
arate damages  fur  them  and  add  them  together, 
and  say  that  is  the  damage  suffered.  The  law 
has  given  another  rule  lor  the  measuring  of  dam- 
ages, and  that  rule  is  as  before  stated  and  which 
1  will  now  repeat.  The  law  is  this :  You  are 
to  consider  the  market  value  of  the  property  be- 
fore the  change  and  unaffected  by  it  and  its 
market  value  with  the  grade  and  as  affected  by 
it.  If  the  establishing  of  the  new  grade  has 
added  more  value  to  the  property  than  it  has 
depreciated  from  it,  the  verdict  should  be  for  the 
defendant;  if  it  has  depreciated  from  the  prop- 
erty more  than  it  has  added  to  it  the  verdict 
should  be  for  the  plaintiffs,  and  the  measure  of 
damages  should  be  the  difference  between  its 
value  before  and  its  value  after.  Now  I  think 
that  it  will  not  be  necessary  for  me  to  repeat 
that  again.  You  understand  it,  I  suppose,  per- 
fectly.   (Seventh  assignment  of  error. ) 

(3)  As  to  the  plaintiff,  James  Chambers,  he  is 
entitled  to  damage  for  any  loss  or  inconvenience  I 
caused  to  the  prosecution  of  his  business  by  rea- 1 
son  of  the  increased  difficulty  of  access  to  his 
property,  and  for  any  damages  that  might  result 
from  consequences  following  increased  accumu- 
lation of  water  in  his  cellar  or  other  parts  of  his 
premises,  if  the  jury  find  that  such  consequences 
were  caused  or  aggravated  by  the  filling  of  said 
street.  Answer.  I  decline  to  so  charge  you. 
Loss  of  his  business  has  nothing  to  do  with  the 
case  unless  it  effects  an  injury  to  his  land.  That 
is  all,  and  1  have  stated  to  you  what  injury  to 
his  land  is  to  be  considered— an  injury  that  is 
over  and  above  the  benefits  that  he  lias  received. 
Neither  can  I  affirm  the  latter  part  of  that  point 
If  water  is  thrown  upon  his  premises  and  lays 
upon  his  property  it  is  his  duty  to  conduct  the 
water  away  from  his  cellar,  if  he  can,  and  what- 
ever that  would  cost  would  be  his  damage  if  that 
was  his  only  Claim ;  but  you  will  allow  full  and 
ample  damage  for  all  these  elements  when  you 
take  the  value  before  and  after,  and  allow  the 
difference.  In  doing  that  you  get  rid  of  all 
these  claims,  and  that  is  the  way  the  law  lays 
down  the  rule.  That  is  the  rule.  (Eighth  as- 
signment of  error.) 

(4)  The  only  advantages  that  might  be  al- 
lowed as  a  set-off  against  the  damages  found  for 


the  plaintiffs  are  only  such  advantages  as  are 
peculiar  and  special  to  the  several  properties, 
and  not  such  as  are  enjoyed  by  these  lands  io 
common  with  other  properties  in  the  community. 
Answer.  That  is  affirmed  as  a  matter  of  law. 
Of  course  the  building  of  a  street  is  an  advan- 
tage to  the  whole  community;  it  must  be  of 
some  special  advantage  to  this  property.    If  it 
has  brought  its  grade  up,  and  made  what  were 
low  lands  and  worthless  lands  more  valuable, 
that  is  to  be  considered ;  but  this,  property  has 
the  same  right  to  these  advantages  as  other 
properties.    There  is  no  doubt  about  that,  and 
you  see,  gentlemen,  the  wisdom  of  the  rule 
which  the  law  has  adopted.    If  you  take  the 
value  of  the  property  immediately  before  the 
establishing  of  the  grade  and  unaffected  by  it, 
and  then  take  its  value  immediately  afterward 
as  affected  by  it,  it  must  be  obvious  to  every 
reasonable  man  that  there  is  no  intervening  time 
when  there  can  be  a  general  depression  or  de- 
crease from  other  causes,  and  all  these  questions 
therefore  are  merely  elements,  and  the  question 
of  the  general  rise  of  the  property  or  general  de- 
preciation of  it  from  other  causes  cannot  enter 
into  the  case  if  you  confine  yourself  to  the 
almost  imperceptible  time  immediately  before 
and  immediately  after ;  that  is  to  say,  here  is  a 
property  with  no  established  grade — nothing  but 
a  surface  grade :  what  would  it  be  worth  if  it 
continued  to  remain  in  the  same  condition  and 
if  no  grades  were  ever  established?  what  is  it 
worth  with  the  grade  as  established  and  as  it 
would  be  with  the  certainty  that  the  street  will 
be  useless  without  a  grade  ?  what  is  it  worth 
now?  what  is  it  worth  with  an  established  grade  ? 
That  is  the  question.    If  you  find  it  is  worth 
more,  then  there  is  no  damage  ;  if  you  find  it  is 
worth  less,  then  there  is.    Now,  gentlemen,  you 
may  retire  and  take  up  the  questions  I  have  laid 
down,  considering  each  case  by  itself  and  ar- 
riving at  the  best  conclusion  you  can.  After 
you  have  arrived  at  your  verdict  I  suppose  there 
will  be  no  objections  to  you  coming  into  Court 
and  having  the  protbonotary  to  receive  it,  and 
then  you  can  be  discharged.    You  will  take 
August,  1888,  as  the  time  upon  which  all  your 
calculations  are  based.    What  was  it  worth  at 
the  time  without  a  grade  ?  what  was  it  worth  in 
August,  1888,  with  the  grade  ?   Now,  of  course, 
you  must  look  to  the  future  to  a  certain  extent; 
but  the  future  can  have  no  effect  whatever  upon 
this  property  in  your  consideration  unless  it  im- 
mediately appreciates.     Now  let  me  explain 
what  I  mean.    Town  lots  that  are  not  built 
upon  or  may  never  be  built  on  may  have  a  value 
far  nbovC  farm  lands.    Why  ?    Because  of  their 
future  prospect  of  becoming  building  lots;  but 
that  future  prospect  must  operate  upon  the  im- 
value  of  the  property  if  it  is  to  be 
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aidered.  You  may,  therefore,  consider  the  grade ; 
you  may  look  at  it ;  you  may  consider  it  as  it 
now  is,  and  aided  by  that  you  may  look  back  to 
the  time  when  the  grade  was  laid  out,  about  Au- 
gust, 1888.  Tou  are  to  set  the  damage  not  what 
it  is  now  but  what  it  was  then.  You  may  con- 
aider  what  the  advantage  of  the  grade  as  estab- 
lished at  that  time  would  probably  be,  and  to  aid 
you  in  arriving  at  that  you  may  take  things  as 
they  are  now  ;  but  you  are  not  to  consider  what 
the  property  is  worth  to-day.  The  question  for 
you  is,  What  was  it  worth  then  ?  And,  I  say, 
what  it  is  worth  to-day  may  have  some  bearing 
upon  what  it  was  worth  then,  provided  the  rise 
in  value  has  not  been  produced  from  other  causes, 
or  the  depreciation,  if  such  there  be.  If  the  pro- 
perty has  advantages  from  other  causes  the  plain- 
tiffs are  entitled  to  that.  The  time,  therefore,  to 
which  you  will  direct  your  attention  is  August, 
1888,  and  as  that  was  the  time  the  grade  was 
established  the  plaintiffs  were  entitled  to  their 
damages,  if  they  suffered  any,  and  you  may  add 
six  per  cent,  to  that  from  August,  1888,  up  to 
the  present  time  as  a  fair  compensation  for  the 
withholding  of  the  money. 

Mr.  Lindsay  .*.  If  you  allow  any  damages. 

The  Court  :  If  damages  are  allowed  they 
were  due  August,  1888;  and  if  you  find  any 
damages  you  will  add  six  per  cent,  for  the  use 
of  the  money  from  that  time  to  this  as  fair  com- 
pensation.   (Ninth  assignment  of  errOr.) 

The  Court,  Clayton,  P.  J.,  charged  the  jury, 
inter  alia,  as  follows :  "  So  you  see,  gentlemen, 
the  rule  of  law  is  one  easily  understood  by  the 
jury ;  it  is  a  sensible  rule.  The  question  now 
before  you  is  not  what  it  will  cost  to  fill  up  these 
lota  and  bring  them  to  the  level  of  the  grade ; 
that  is  not  the  question ;  for  it  may  never  be 
necessary  to  fill  them  up.  The  question  is  what 
is  the  difference  in  the  market  value  of  these 
lands  before  the  street  was  improved  and  after- 
ward ;  and  whatever  that  difference  may  be,  if  it 
is  in  favor  of  the  land  owners,  that  is  the  damage 
to  be  awarded.  If,  however,  you  find  that  the 
advantages  are  in  excess  of  the  disadvantages, 
then  there  is  no  damage,  because  it  must  be  ob- 
vious to  all  that  the  making  of  a  street  at  a  place 
where  it  was  worthless  before,  if  it  followed  the 
natural  surface  of  the  ground,  must  necessarily 
enhance  the  value  of  the  land  on  each  side  of  it." 
(Tenth  assignment  of  error.) 

Verdict  for  plaintiff  for  $50  and  judgment 
thereon ;  whereupon  the  plaintiff  took  this  ap- 
peal, assigning  for  error,  the  rejection  of  his 
evidence,  the  answers  to  bis  points  and  the  por- 
tion of  the  charge,  as  above. 

William  Ward,  for  appellant. 

George  B.  Lindsay,  for  appellee. 

March  9,  1891.    Greex,  J.    The  learned 


Judge  of  the  Court  below  so  carefully  and  with 
so  much  correctness  and  emphasis,  laid  down  the 
rule  by  which  the  damages  were  to  be  assessed, 
that  the  jury  could  not  possibly  be  mistaken  as 
to  their  duty  in  disposing  of  the  subject.  Ex- 
perience has  constantly  demonstrated  the  cor- 
rectness of  the  old  rule  established  in  the  case  of 
Schuylkill  Nav.  Co.  v.  Thoburn  (7  8.  &  R.  411), 
to  wit :  "  The  jury  are  to  consider  the  matter 
just  as  if  they  were  called  on  to  value  the  injury 
at  the  moment  when  compensation  could  first  be 
demanded  ;  they  are  to  value  the  injury  to  the 
property,  without  reference  to  the  person  of  the 
owner,  or  the  actual  state  of  his  business ;  and  in 
doing  that  the  only  safe  rule  is  to  inquire  what 
would  the  property  unaffected  by  the  obstruction 
have  sold  for  at  the  time  the  injury  was  com- 
mitted ?  What  would  it  have  Bold  for  as  affected 
by  the  injury?    The  difference  is   the  true 
measure  of  compensation."    Attempts  have  often 
been  made  to  introduce  particular  items  of 
damage  into  the  case,  such  as  the  cost  of  fencing, 
loss  of  business,  expense  of  altering  buildings, 
the  value  of  minerals  under  the  surface,  the 
danger  of  fire,  the  price  of  particular  pieces  of 
land  in  the  neighborhood,  and  many  other  dis- 
tinct and  independent  matters,  in  order  that  the 
damages  to  be  recovered  might  be  swelled  un- 
reasonably, but  we  have  repudiated  them  all. 
More  and  more  closely  in  recent  years  we  have 
held  parties  to  the  rule  that,  after  all  things  are 
considered  which  may  affect  the  mind  of  the 
witness,  he  must  give  his  estimate  of  the  money- 
value  of  the  injury  by  contrasting  the  market- 
value  of  the  property  as  it  was  before  the  injury 
was  inflicted,  with  its  value  immediately  after  the 
injury;  and  the  jury  is  instructed  that  the  differ- 
ence of  these  values  is  the  measure  of  damage. 
Instances  of  specific  rulings  on  this  subject  are, 
East  Pa.  R.  R.  v.  Hiester  (40  Pa.  58) ;  Rail- 
road v.  Patterson  (107  Id.  461)  ;  Railroad  v. 
Springer  (21  Weekly  Notes,  148),  and  Rail- 
way p.  McCloskey  (110  Pa.  486).    It  is  not 
necessary  to  review  these  or  any  other  of  the 
decisions  in  detail.    In  the  last  of  the  cases 
above  referred  to,  our  brother  Clark,  in  deliver- 
ing the  opinion,  presented  the  doctrine  in  com- 
prehensive and  at  the  same  time  precise  terms, 
which  are  quite  sufficient  to  dispose  of  this  case. 
He  said  :  "  Merely  speculative  damages  cannot 
be  allowed.    The  inconvenience  arising  from  a 
division  of  the  property,  or  from  increased  diffi- 
culty of  access,  the  burden  of  increased  fencing, 
the  ordinary  danger  from  accidental  fires  to  the 
fences,  fields,  or  farm  buildings,  not  resulting 
from  negligence,  and  generally  all  such  matters 
as,  owing  to  the  particular  location  of  the  road, 
may  affect  the  convenient  use  and  future  enjoy- 
ment of  the  property,  are  proper  matters  for 
consideration ;  but  they  are  to  be  considered  in 
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comparison  with  the  advantages,  only  as  they 
affect  the  market  value  of  the  land.  The  jury 
cannot  include  in  the  verdict  a  fund  to  cover  the 
costs  of  fencing,  or  to  provide  an  indemnity 
against  losses  by  6re,  or  casualties  to  the  cattle 
and  stock  upon  the  farm.  Such  an  assessment  must 
necessarily  be  purely  speculative,  as  the  matters 
thus  sought  to  be  provided  against  are  in  their 
nature  altogether  ideal  and  fanciful." 

And  so  here,  the  plaintiff  sought  to  prove  how 
much  it  would  cost  to  fill  up  his  lot  to  the  level 
of  the  changed  grade  of  the  street,  and  asked 
that  the  cost  of  such  filling,  as  well  as  the  cost 
of  raising  the  building  and  erecting  retaining 
walls  to  hold  the  earth  filling,  should  be  allowed 
as  part  of  the  damages  to  be  recovered.  The 
learned  Court  below  very  properly  rejected  the 
offers  of  testimony  on  this  subject,  and  refused 
the  instruction  asked  for  by  the  plaintiff's  second 
point,  saying  that  the  law  did  not  permit  a  re- 
covery for  any  such  matters.    In  the  third  point 
the  Court  was  asked  to  instruct  the  jury  that  the 
plaintiff  might  recover  damages  for  any  loss  or 
inconvenience  in  the  prosecution  of  his  business 
caused  by  increased  difficulty  of  access  to  his 
building,  and  for  the  consequences  of  increased 
water  in  his  cellar  and  on  his  lot,  occasioned  by 
difficulties  in  the  drainage  resulting  from  the 
change  of  grade,  all  of  which  was  refused.  To 
the  second  point  the  Court  answered,  44  You  may 
consider  these  several  matters  as  elements  in  the 
cause,  but  you  are  not  to  award  damages  for  the 
building  of  walls  or  the  filling  up  of  lots,  as  spe- 
cial damages,  or  for  the  likelihood  of  injuring  the 
building,  etc.    You  are  not  to  take  up  these 
separate  items  and  award  separate  damages  for 
them,  and  add  them  together  and  say  that  is  the 
damage  suffered.    The  law  has  given  another 
rule  for  the  measuring  of  damages,  and  that  rule 
is  as  before  stated,  and  which  I  will  now  repeat. 
The  law  is  this :  You  are  to  consider  the  market 
value  of  the  property  before  the  change  and  un- 
affected by  it,  and  its  market  value  with  the  grade, 
and  as  affected  by  it ;  if  the  establishing  of  the 
new  grade  has  added  more  value  to  the  property 
than  it  has  depreciated  from  it,  the  verdict  should 
be  for  the  defendant.    If  it  has  depreciated  from 
the  property  more  than  it  has  added  to  it,  the 
verdict  should  be  for  the  plaintiffs,  and  the 
measure  of  damages  should  be  the  difference  be- 
tween its  value  before  and  its  value  after."  To 
the  third  point  the  Court  answered ,  44  Loss  of 
his  business  has  nothing  to  do  with  the  case 
unless  it  effects  an  injury  to  his  land  ....  If 
water  is  thrown  upon  his  premises  and  lies  upon 
his  property,  it  is  his  duty  to  conduct  the  water 
away  from  the  cellar  if  he  can,  and  whatever  that 
would  cost  would  be  his  damage  if  that  was  his 
only  claim,  but  you  will  allow  full  and  ample 
damage  for  all  these  elements  when  you  take  the 


value  before  and  after,  and  allow  the  difference. 
In  -doing  that  you  get  rid  of  all  these  claims,  and 
that  is  the  way  the  law  lays  down  the  rule."  All 
of  this  is  so  entirely  correct  and  so  perfectly  in 
accord  with  the  decisions,  that  it  needs  no  vindi- 
cation at  our  hands.  The  widest  latitude  was 
allowed  in  permitting  the  witnesses  to  describe 
all  the  methods  in  which  the  change  of  grade 
would,  or  might,  affect  the  value  of  the  prop- 
erty, and  they  were  all  at  liberty  to  give  full 
effect  to  their  views  as  to  how,  and  to  what  ex- 
tent, the  value  of  the  property  was  affected  by 
the  change  of  grade,  and  they  were  allowed  freely 
to  say  how  much,  in  dollars  and  cents,  the  dam- 
age of  the  plaintiff  was,  but  it  was  required  to  be 
expressed  in  the  change  of  the  market  value  of  the 
property  as  it  was  before  and  after  the  chaneg  of 
grade  was  made.  This  is  undoubtedly  the  cor- 
rect rule,  and  it  was  properly  administered  by 
the  Court  below. 

The  first  five  assignments  of  error  are  in 
violation  of  our  rules  of  Court.  The  rejected 
offers  of  testimony  are  not  printed  in  any 
one  of  them,  and  we  must  search  the  appen- 
dix to  discover  what  they  are.  It  is  much  to  be 
regretted  that  we  are  obliged  so  frequently  to 
call  attention  to  the  careless  practice  which  pre- 
vails so  extensively  in  this  respect.  We  hold 
ourselves  at  liberty  at  all  times  to  reject  such 
assignments,  and  we  frequently  do  so.  We 
should  have  done  so  in  this  case  had  it  been 
of  any  consequence,  but  the  an wers  to  points 
raise  the  same  questions,  and  it  was  therefore 
unnecessary. 
Judgment  affirmed.  s.  H.  T. 


Common  Pleas. 


C.  P.  of  Dauphin  Co.  June  30,  1891. 

Commonwealth  of  Pennsylvania,  ex  rel. 
W.  U.  Hensel,  Attorney-General,  v. 
D.  J.  Waller,  Jr. 

Constitutional  law — Constitution  of  Pennsyl- 
vania, Art.  IV.,  sec.  8 — Extent  of  power  of 
governor  to  fill  vacancies,  in  appointive  offices, 
during  recess  of  Senate —  Where  the  governor 
nominates  an  officer,  and  the  Senate  confirms 
such  nomination,  the  issuing  of  a  commission 
by  the  governor  is  a  requisite  to  vest  title  to 
the  office  in  the  nominee — Office  of  superin- 
tendent of  public  instruction. 

Quo  warranto.  The  facts  are  fully  stated  in 
the  opinion  of  the  Court. 
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James  A.  StraaaAan,  deputy  attorney-general, 
and  W.  U.  Hensel,  attorney-general,  for.  the 
Commonwealth. 

C.  W.  Stone,  W.  S.  Kirkpatrick,  and  Robert 
Snodgrass,  for  the  respondent. 

July  16,  1 891.  Simonton,  P.  J.  This  case 
was  by  agreement  of  the  parties  tried  by  the 
Court  without  a  jury,  as  provided  by  the  Act  of 
April  22, 1874.  It  is  a  proceeding  in  the  nature 
of  a  quo  warranto  to  try  the  title  of  the  respon- 
dent to  the  office  of  superintendent  of  public 
instruction.  The  pleadings  consist  of  a  sugges- 
tion filed  in  the  name  of  the  Commonwealth  of 
Pennsylvania,  by  the  attorney-general,  a  plea  on 
behalf  of  respondent,  a  demurrer  on  behalf  of 
the  Commonwealth  to  parts  of  the  plea,  and 
a  replication  denying  the  allegations  of  fact 
made  in  one  paragraph  of  the  plea.  From  the 
averments  and  admissions  contained  in  the 
pleadings  we  deduce  the  following 

FINDINGS  OF  FACT. 

(1)  James  A.  Beaver,  then  governor  of  the 
State  of  Pennsylvania,  on  May  13,  1889,  by  and 
with  the  advice  and  consent  of  the  Senate,  ap- 
pointed  E.  E.  Higbee,  superintendent  of  public 
instruction  for  the  terra  of  four  years  from 
April  1,1889;  said  Higbee  duly  qualified,  and 
by  virtue  of  his  appointment  and  the  commission 
issued  to  him,  entered  upon  the  duties  of  said 
office,  and  continued  therein  until  he  died, 
December  13,  1889,  at  a  time  when  the  Senate 
was  not  in  session,  whereby  said  office  became 
vacant. 

(2)  While  said  office  was  thus  vacant,  and 
before  the  next  session  of  the  Senate,  on  Feb- 
ruary 14,  1890,  said  governor  appointed  the 
respondent  superintendent  of  public  instruction, 
and  on  said  day  commissioned  him  "  to  have 
and  to  hold  the  said  office,  together  with  all  the 
rights  and  privileges  thereto  belonging  or  by  law 
in  anywise  appertaining  until  the  end  of  the 
next  session  of  the  Senate,  if  he  shall  so  long 
behave  himself  well." 

(3)  When  the  Senate  next  met,  on  January  6, 
1891,  said  governor  nominated  respondent  to 
the  Senate  for  confirmation  as  superintendent  of 
public  instruction  for  the  term  of  four  years  from 
the  first  day  of  March,  1890,  being  the  date  on 
which  respondent  took  possession  of  said  office 
under  the  appointment  first  above  mentioned, 
and  on  January  20,  1891,  during  the  same 
session  of  the  Senate,  said  nomination  was  by 
the  Senate  confirmed. 

(4)  The  term  of  office  of  said  James  A. 
Beaver,  as  governor,  expired  on  January  20, 
1 89 1,  and  Robert  E.  Pattison,  was  on  said 
day  duly  inaugurated  as  governor  of  this  Com- 
monwealth, prior  to  the  particular  session  of  the 


Senate  at  which  the  nomination  above  stated  was 
confirmed. 

(5)  No  commission  was  issued  by  Robert  E. 
Pattison,  governor,  to  respondent  in  pursuance 
of  the  nomination  and  confirmation  by  the 
Senate  above  stated,  nor  was  any  further  action 
taken  in  the  matter,  until  May  27,  1891,  when 
said  governor  nominated  to  the  Senate  Z.  X. 
Snyder,  to  be  superintendent  of  public  instruc- 
tion, for  the  term  of  four  years  from  June  1, 
1 89 1,  and  on  May  28, 1891,  the  Senate,  refusing 
to  advise  and  consent  to  said  nomination,  re- 
jected it. 

(6)  The  Senate  finally  adjourned  on  the  same 
day,  May  28,  1891,  and  on  the  next  day,  May 
29,  189 1,  the  governor  appointed  and  com- 
missioned said  Z.  X.  Snyder,  to  be  superinten- 
dent of  public  instruction  from  said  day,  May 
29,  1 89 1,  until  the  end  of  the  next  session  of 
the  Senate,  which  is  still  in  the  future.  Said 
Z.  X.  Snyder  accepted  said  commssion  and 
duly  qualified,  and  on  June  3,  1891,  demanded 
possession  of  said  office  of  superintendent  of 
public  instruction,  from  respondent,  who  re- 
fused, and  still  refuses,  to  deliver  the  same  to 
him,  and  at  the  date  of  the  commencement  of 
these  proceedings  respondent  held,  and  still 
holds,  said  office. 

Certain  averments  of  matters  of  fact  were 
made  in  one  paragraph  of  the  plea  filed  on  be- 
half of  respondent,  which  were  denied  in  the 
replication  filed  on  behalf  of  the  Common- 
wealth. An  offer  was  made  on  the  trial  to 
prove  these  facts,  which  was  objected  to  by  the 
learned  attorney-general,  on  the  ground  that 
they  were  irrelevant  and  immaterial.  This  ob- 
jection was  sustained  by  the  Court  and  a  bill  of 
exceptions  was  sealed  for  the  respondent.  The 
facts  thus  offered  to  be  proved  are,  therefore, 
not  in  the  case  at  present  and  hence  are  not 
found. 

The  legal  questions  supposed  by  counsel  to  be 
involved  in  these  facts  and  raised  by  the  plead- 
ings will  appear  in  the  course  of  this  opinion. 
They"  were  discussed  with  great  ability  and 
thoroughness  by  the  learned  attorney-general 
and  his  able  deputy  on  behalf  of  the  Common- 
wealth, as  well  as  by  the  eminent  counsel  who 
represented  the  respondent,  and  must  now  be 
considered  by  the  Court. 

The  answers  to  be  given  to  these  questions 
depend  mainly  upon  the  proper  construction 
and  meaning  of  section  8,  Article  IV.,  of  the 
Constitution,  which  is  as  follows  :— 

"  He  shall  have  power  to  fill  all  vacancies  that 
may  happen,  in  offices  to  which  he  may  appoint, 
during  the  recess  of  the  Senate,  by  granting 
commissions  which  shall  expire  at  the  end  of 
their  next  session  :  he  shall  have  power  to  fill 
any  vacancy  that  may  happen,  during  the  recess 
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of  the  Senate,  in  the  office  of  auditor-general,  I 
State  treasurer,  secretary  of  internal  affairs,  or 
superintendent  of  public  instruction,  in  a  judicial 
office,  or  in  any  other  elective  office  which  he  is 
or  may  be  authorized  to  fill ;  if  the  vacancy 
shall  happen  during  the  session  of  the  Senate, 
the  governor  shall  nominate  to  the  Senate,  before 
their  final  adjournment,  a  proper  person  to  fill 
said  vacancy ;  but  in  any  such  case  of  vacancy, 
in  an  elective  office,  a  person  shall  be  chosen  to 
said  office  at  the  next  general  election,  unless 
the  vacancy  shall  happen  within  three  calendar 
months  immediately  preceding  such  election,  in 
which  case  the  election  for  said  office  shall  be 
held  at  the  second  succeeding  general  election." 

It  is  contended  on  behalf  of  respondent,  as 
stated  by  counsel  in  their  brief,  that — 

"  By  this  provision  there  is  the  absolute  power 
to  fill  a  vacancy  happening  during  a  recess  of 
the  Senate  in  the  office  of  superintendent  of 
public  instruction.  The  general  language  of  the 
first  clause  of  the  quoted  portion  is  subject  to 
the  exception  contained  in  the  second  clause, 
and  the  two  together  will  be  read  that  he  may 
appoint  during  the  recess  of  the  Senate  to  va- 
cancies by  granting  commissions  which  expire 
at  the  end  of  their  next  session,  except  in  case 
of  certain  enumerated  officers,  to  wit :  Auditor- 
general,  State  treasurer,  secretary  of  internal 
affairs,  and  superintendent  of  public  instruction, 
judicial  offices,  etc.  If  a  vacancy  happens  in 
any  of  these  offices  in  a  recess,  no  vote  of  the 
Senate  is  necessary,  and  no  limitation  is  placed 
upon  the  commission,  except  in  case  of  elec- 
tive offices,  in  which  case  provision  is  made  ac- 
cording as  the  vacancy  happens  within  or  more 
than  three  months  before  the  next  election.  The 
superintendent  of  public  instruction  not  being 
an  elective  office  and  no  limitation  being  placed 
upon  the  commission,  the  ppwer  is  conferred  in 
case  of  a  vacancy  happening  during  a  recess  of 
the  Senate,  to  appoint  for  the  full  vacancy." 

"There  is  absolutely  no  power  to  fill  for  less 
than  the  period  of  such  vacancy ;  nor  can  he 
make  two  appointments  which  in  succession 
may  fill  the  vacancy ;  the  superintendent  being 
irremovable  at  the  pleasure  of  the  governor,  ac- 
cording to  sec.  4,  Art.  VI.,  of  the  Constitution. 
He  can  exercise  the  power  of  appointment  to 
a  vacancy  but  once,  and  then  only  for  the  full 
constitutional  period." 

"The  language  of  the  Constitution  being  that 
the  governor  shall  have  power  to  fill  any  vacancy 
that  may  happen  during  the  recess  of  the  Sen- 
ate, in  the  office  of  superintendent  of  public 
instruction,  and  no  limit  being  placed  upon  the 
appointment  as  to  when  it  shall  expire,  the  lan- 
guage naturally  imports  that  the  appointment 
shall  fill  the  entire  vacancy  once  for  all,  other- 
wise, in  some  succeeding  part  of  the  article  it 


would  have  indicated  the  limitation  by  express 
language.  The  earlier  part  of  the  section  pro- 
vides for  the  filling  of  appointive  offices  until 
the  expiration  of  the  next  session  of  the  Senate. 
In  the  succeeding  clause  one  appointive  office 
is  expressly  named,  to  which  the  appointment 
in  case  of  vacancy  is  made  to  fill  the  vacancy 
without  any  limitation  or  restriction  to  a  less 
period  of  time  than  would  be  covered  by  the  full 
extent  of  the  vacancy.  The  governor  not  only 
has  the  power  to  completely  fill  the  vacancy,  but 
it  is  his  duty  to  make  the  appointment,  and  for 
the  entire  period  of  the  vacancy.  It  is  quite 
clear  that  Governor  Beaver  intended  to  exer- 
cise his  full  constitutional  duty  in  the  case,  and 
to  appoint  for  all  the  time  that  he  had  power 
to  appoint.  This  is  evidenced,  not  only  by  the 
fact  that  he  made  the  appointment  and  issued 
his  commission  therefor,  but  also  by  the  fact  that 
as  soon  as  the  Senate  was  assembled  he  presented 
the  name  of  Mr.  Waller  for  the  fullest  period 
possible,  dating  from  the  time  of  the  original 
appointment,  to  wit,  March  i,  1890.  This  indi- 
cates a  completed  purpose  to  appoint,  so  far  as 
his  action  was  concerned,  for  the  entire  period 
for  which  appointment  was  supposed  to  be  pos-. 
sible." 

This  proposed  construction  of  the  Constitu- 
tion and  the  arguments  brought  forward  in  support 
of  it  are  very  ingenious,  and  there  is  certainly, 
to  say  the  least,  a  discrepancy  between  the  two 
clauses  of  section  8.  The  second  clause  ordains 
that :  "He — the  governor — shall  have  power  to 
fill  any  vacancy  that  may  happen  during  the  re- 
cess of  the  Senate  in  the  office  ....  of  super- 
intendent of  public  instruction  .  .  .  ."  This 
gives  absolute  power  to  the  governor  to  fill  any 
vacancy  in  the  office  of  superintendent  of  public 
instruction  occurring  during  the  recess  of  the 
Senate  without  limitation  as  to  time.  But  the 
first  clause  ordains  that :  "  He  shall  have  power 
to  fill  all  vacancies  that  may  happen,  in  offices 
to  which  he  may  appoint,  during  the  recess  of 
the  Senate,  by  granting  commissions  which 
shall  expire  at  the  end  of  their  next  session  ;" 
thus  limiting  the  time  for  which  an  appointment 
made  during  the  recess  of  the  Senate  shall  con- 
tinue, in  the  same  office  of  superintendent  of 
public  instruction,  as  it  is  an  office  to  which 
"he  may  appoint,"  and  is  therefore  included  in 
the  phrase  "all  vacancies."  If  full  force  and 
effect  be  given  to  the  language  of  the  first  clause, 
the  term  of  an  appointment  to  fill  a  vacancy 
made  during  the  recess  must  be  limited  to  the 
end  of  the  next  session,  while  if  the  second 
clause  be  taken  literally  and  given  full  effect, 
the  whole  vacancy  is  to  be  filled.  And  if  the 
second  is  not  taken  literally,  it  is,  so  far  as  the 
office  of  superintendent  of  public  instruction  is 
concerned,  entirely  superfluous,  and  must  be 
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wholly  disregarded,  as  it  does  not  add  anything 
whatever  to  the  provision  made  in  the  first  clause 
for  filling  a  vacancy  in  the  office. 

It  will  be  observed  that  all  the  offices  men- 
tioned in  the  second  clause,  except  that  of 
superintendent  of  public  instruction,  are  elective 
offices,  and  it  has  been  suggested  that  the  office 
of  superintendent  of  public  instruction  was  in- 
serted  in  the  second  clause  because,  and  at  a 
time  in  the  course  of  the  proceedings  in  the 
Constitutional  Convention  when  it  was  intended 
to  make  that  office  an  elective  office,  and  that 
the  failure  afterwards  to  strike  it  out  was  a 
mere  inadvertence ;  and  some  color  is  given  to 
this  suggestion  by  the  contents  of  the  Journal 
and  the  debates  of  the  Convention. 

Be  that  as  it  may,  it  is  there,  and  the  question 
remains  whether  it  can  be  ignored.  But  we 
cannot  give  any  force  to  it  without  ignoring  the 
provisions  of  the  first  clause  limiting  the  time  for 
which  appointments  can  be  made  to  fill  vacan- 
cies, happening  during  the  recess,  to  the  end  of 
the  next  session. 

The  only  construction  we  are  able  to  suggest 
that  might  give  force  to  both  clauses,  would  be 
to  hold  that  there  was  given  to  the  governor 
alternate  power  to  appoint  at  his  discretion  for 
the  one  term  or  for  the  other.  But  it  is  not  pro- 
bable that  the  framers  of  the  Constitution  would 
have  intentionally  done  this. 

We  do  not  consider  the  proper  construction  of 
these  clauses  free  from  doubt,  but  assuming  the 
spirit  of  the  Constitution  to  be  that  appointments 
should  not  be  made  by  the  governor  alone  when 
there  is  opportunity  to  consult  the  Senate,  we 
are  not  prepared  to  hold  that  the  second  clause 
weakens  the  force  of  the  first. 

We  may  remark,  by  the  way,  that  there  is  the 
same  variance  between  the  language  of  sec  8, 
Art.  IV.,  and  sec.  25,  Art.  V.,  with  respect  to 
filling  vacancies  which  may  happen  in  judicial 
offices.  Section  8,  Art.  IV.,  as  we  have  seen, 
provides  that  the  governor  "  shall  have  power  to 
fill  any  vacancy  that  may  happen  during  the  re- 
cess of  the  Senate  ....  in  a  judicial  office ; 
....  if  the  vacancy  shall  happen  during  the 
session  of  the  Senate  the  governor  shall  nominate 
to  the  Senate  before  their  final  adjournment  a 
proper  person  to  fill  said  vacancy;"  while  sec.  25, 
Art.  V.,  provides  that  "  Any  vacancy  happening 
by  death,  resignation,  or  otherwise,  in  any  court 
of  record,  shall  be  filled  by  appointment  by  the 
governor  .  .  .  ."  The  first  of  these  requires 
the  nomination  to  be  made  to  the  Senate  if  the 
vacancy  occurs  during  the  session,  while  the  last 
directs  that  the  vacancy  shall  be  filled  simply  by 
appointment  by  the  governor. 

It  is  contended,  in  the  second  place,  on  behalf 
of  the  respondent,  as  stated  in  the  brief  of  coun- 
sel, that— 


"  Even  if  the  governor,  in  the  appointment  of 
Mr.  Waller,  could  only  appoint  to  the  expiration 
of  the  next  session  of  the  Senate,  the  subsequent 
nomination  of  Mr.  Waller,  January  6th,  1891, 
and  his  confirmation  January  20,  1891,  consti- 
tute, in  the  light  of  the  facts,  a  full  and  complete 
appointment  for  the  full  term." 

This  involves  a  question  which  has  not  often 
arisen,  for  the  reason  that  in  most  cases  the 
power  of  removal  exists  in  the  power  that  ap- 
points; and,  therefore,  the  question  when  an 
appointment  became  complete  is  of  little  conse- 
quence, as  in  any  event  a  second  appointment 
would  be  held  to  revoke  the  first.  There  have 
been,  however,  cases  in  which  the  question  has 
been  more  or  less  directly  involved,  and  the  de- 
cisions have  not  been  uniform.  In  Dyer  v. 
Bayne  (54  Md.  87)  the  question  was,  "when  an 
appointment  took  effect,"  and  the  Court  held 
that  it  dated  from  the  confirmation,  and  related 
back  to  the  time  of  the  nomination.  The  Court 
said : — 

"  The  Senate  was  under  no  restriction  as  to 
time  within  which  it  should  act  upon  the  nom- 
ination ;  and  having  confirmed  the  nomination 
during  the  regular  session,  the  appointment  was 
complete  from  the  time  of  such  confirmation 
(United  States  v.  Bradley,  10  Pet.  364).  The 
governor  had  no  discretionary  power  over  the 
appointment  after  confirmation,  nor  had  he 
power  to  withhold  the  commission ;  for  the 
issuing  of  the  commission  was  a  mere  ministerial 
act.  The  efficient  and  only  discretionary  act  of 
the  governor  in  making  the  appointment  was  in 
making  the  nomination ;  and  the  Senate  having 
no  other  power  over  the  nomination  than  to  con- 
cur or  non-concur  in  it,  the  act  of  the  governor 
became  complete  and  effective  with  the  concur- 
rence of  the  Senate,  and  it  related  back  to  the 
time  of  the  nomination.  The  act  of  the  Senate, 
and  the  subsequent  ministerial  act  of  the  gover- 
nor in  issuing  the  commission,  both  related  to 
the  principal  act  of  the  governor  in  making  the 
nomination,  the  commission  being  evidence  only 
of  the  appointment." 

The  language  of  the  Constitution  of  the  State 
of  Maryland  is  the  same  as  that  of  this  State : 
"  He  shall  nominate,  and  by  and  with  the  advice 
of  the  Senate  appoint."  It  has  also  the  further 
clause :  "All  civil  officers  appointed  by  the 
governor  and  Senate  shall  be  nominated  to  the 
Senate." 

In  Johnston  v.  Wilson  (2  N.  H.  203 ;  9  Am. 
Dec.  50)  it  is  said  by  Woodbury,  J. :  "  On 
general  principles  the  choice  of  a  person  to  fill 
an  office  constitutes  the  essence  of  his  appoint- 
ment. After  the  choice,  if  there  be  a  commis- 
sion, an  oath  of  office,  or  any  ceremony  of  in- 
auguration, these  are  forms  only,  which  may  or 
may  not  be  necessary  to  the  validity  of  any  acts 
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under  the  appointment,  according  as  usage  and 
positive  statute  may  or  may  not  render  them  in- 
dispensable." 

The  question  was  discussed  in  Marbury  v. 
Madison  (1  C ranch,  138),  but  the  point  ex- 
pressly decided  was  that  under  the  Constitution 
of  the  United  States,  which  requires  the  Presi- 
dent to  commission  all  officers  of  the  United 
States,  the  appointment  to  an  office  was  com- 
plete when  the  commission  was  signed  by  the 
President,  although  withheld  and  not  delivered 
to  the  appointee.  The  Constitution  of  Penn- 
sylvania does  not  in  terms  require  the  issuing  of 
a  commission  except  in  special  cases,  and  cer- 
tainly, so  far  as  elective  offices  are  concerned, 
the  title  to  the  office  does  not  in  any  degree  de- 
pend upon  the  existence  of  a  commission.  The 
chief  justice  of  the  Supreme  Court  is  such  by 
virtue  of  a  provision  in  the  Constitution  itself, 
and  would  be  such  if  no  commission  were  issued 
to  him. 

Several  other  cases  have  been  cited,  on  behalf 
of  respondent,  in  support  of  the  position  that 
the  appointment  is  complete  when  confirmed  by 
the  Senate,  but  we  do  not  think  it  necessary  to 
refer  to  them  in  detail.  Attention  has  been 
called  to  the  fact  that  the  language  of  sec.  8, 
Art.  IV.,  is  "in  confirming  or  rejecting  the 
nominations  of  the  governor,  the  vote  shall  be 
taken  by  yeas  and  nays  and  shall  be  entered  on 
the  journal."  On  the  other  hand,  a  number  of 
cases,  and  several  opinions  of  attorneys-general 
of  the  United  States,  have  been  cited  on  behalf 
of  the  Commonwealth  to  show  that  an  appoint- 
ment is  not  complete  until  a  commission  is 
signed  by  the  appointing  power. 

The  Commonwealth,  however,  relies  princi- 
pally upon  Lane  v.  Commonwealth  (103  Pa. 
481).  The  question  in  this  case  was,  whether 
the  governor  alone  had  power  to  remove  the 
recorder  of  the  city  of  Philadelphia,  who  was 
conceded  to  be  one  of  the  officers  whom  he  was 
authorized  by  the  Constitution  and  the  law  to 
appoint  by  and  with  the  advice  and  consent  of 
the  Senate,  the  Constitution  providing:  "Ap- 
pointed officers,  other  than  judges  of  the  courts 
of  record  and  the  superintendent  of  public  in- 
struction, may  be  removed  at  the  pleasure  of 
the  power  by  which  they  shall  have  been  ap- 
pointed." On  behalf  of  Lane,  it  was  contended 
that  the  appointment  was  the  joint  act  of  the 
governor  and  the  Senate,  and  that,  therefore,  the 
governor  alone  could  not  remove  him.  In  an- 
swer to  this  position,  and  as  tending  to  show 
that  the  power  of  appointment  was  in  the  gov- 
ernor alone,  Mercur,  C.  J.,  delivering  the 
opinion  of  the  Court,  said : — 

"As  already  shown,  the  Constitution  declares, 
in  section  8  cited,  the  governor  shall  nominate 
and  he  shall  appoint.   Before  he  completes  the 


appointment  the  Senate  shall  consent  to  his  ap- 
pointing the  person  whom  he  has  named.  It 
may  prevent  an  appointment  by  the  governor, 
but  it  cannot  appoint.  It  may  either  consent  or 
dissent.  That  is  the  extent  of  its  power.  There 
its  action  ends.  It  cannot  suggest  the  name  of 
another.  If  it  dissent,  the  governor  cannot  ap- 
point the  person  named.  If  it  consent,  he  may 
or  may  not,  at  his  option,  make  the  appoint- 
ment. If  for  any  reason  his  views  as  to  the 
propriety  of  the  proposed  appointment  change, 
he  may  decline  to  make  it.  That  option  is  not 
subject  to  the  will  of  the  Senate.  Until  the 
governor  executes  the  commission,  the  appoint- 
ment is  not  made.  Prior  to  that  time  at  his 
mere  will  he  may  supersede  all  action  had  in  the 
case  (Marbury  v.  Madison,  1  C ranch,  137; 
Story's  Con.,  sec.  1540)." 

It  is  contended  by  the  counsel  for  respondent 
that  what  is  here  said  as  to  the  option  of  the 
governor  to  appoint  after  the  nomination  has 
been  confirmed  is  merely  dictum.  It  is  true 
that  was  not  the  precise  point  decided,  for  it 
might  well  be  said  that  the  governor  is  the  sole 
appointing  power,  even  if  the  appointment  were 
complete  as  soon  as  confirmed,  especially  in 
view  of  the  additional  reason  given  in  the  next 
paragraph  of  the  opinion  from  other  language  in 
section  8.  But  in  using  the  language  quoted 
the  chief  justice  was  speaking  for  the  Court  and 
making  what  is  there  said  to  be  one  of  the 
grounds  of  the  decision,  and  therefore,  however 
it  might  be  in  the  same  Court,  we  consider  the 
conclusion  to  which  it  leads  binding  on  us,  and 
therefore  adopt  it. 

It  is  averred  in  the  third  paragraph  of  the 
suggestion  filed  by  the  attorney-general  "  that 
during  the  recess  of  the  Senate,  to  wit,  on  the 
29th  day  of  May,  A.  D.  1891,  the  Hon.  Robert 
E.  Pattison,  then  Governor  of  the  State  of  Penn- 
sylvania, by  virtue  of  the  power  vested  in  him 
by  the  constitution  and  laws  of  this  Common- 
wealth, commissioned  Z.  X.  Snyder  as  superin- 
tendent of  public  instruction  in  and  for  the  Com- 
monwealth of  Pennsylvania,  the  commission  to 
compute  from  the  29th  day  of  May,  1891,  and 
to  continue  until  the  end  of  the  next  session  of 
the  Senate  of  the  Commonwealth  of  Pennsylva- 
nia, which  session  has  not  yet  convened ;  that 
the  said  Z.  X.  Snyder  accepted  his  said  com- 
mission and  qualified  for  the-dutiesof  said  office, 
and  on  the  3d  day  of  June,  A.  D.  1891,  de- 
manded possession  of  the  said  office  of  superin- 
tendent of  public  instruction  in  and  for  the 
Commonwealth  of  Pennsylvania  from  said  D.  J. 
Waller,  Jr.,  who  refused  and  still  refuses  to  de- 
liver the  same  to  him." 

This  is  admitted  in  paragraph  12  of  the  plea 
of  respondent,  wherein  it  is  further  averred 
"  that  the  said  Robert  E.  Pattison,  governor  as 
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aforesaid,  had  previously,  during  the  session  of 
the  Senate  immediately  preceding  said  last-men- 
tioned appointment,  to  wit,  upon  the  27th  day 
of  May,  A.  D.  1891,  nominated  to  the  Senate 
the  said  Z.  X.  Snyder  to  the  said  office  of  super- 
intendent of  public  instruction,  for  the  term  of 
four  years,  to  be  computed  from  the  1st  day  of 
June,  A.  D.  1891,  and  on  the  28th  day  of  May, 
A.  D.  1891,  the  Senate,  then  in  session,  and 
having  considered  the  same,  refused  to  advise  or 
consent  to  the  nomination  and  appointment  so 
made,  and  the  said  nomination  was  thereupon 
rejected  by  the  Senate." 

The  matters  of  fact  alleged  by  this  plea  are  ad- 
mitted by  the  demurrer,  and  the  validity  of  the 
appointment  of  Z.  X.  Snyder  is  thus  put  in  issue, 
and  respondent  contends,  as  set  forth  in  para- 
graph 13  of  his  plea,  "that  by  reason  of  the 
said  nomination  by  the  said  governor,  and  the 
rejection  thereof  by  the  Senate,  the  Senate  hav- 
ing refused  to  advise  or  consent  to  said  nomina- 1 
tion,  the  said  Z.  X.  Snyder  was  not  eligible  to 
appointment  as  such  superintendent  of  public 
instruction,  nor  was  the  governor  legally  author- 
ized to  make  any  appointment  to  said  office, 
after  the  adjournment  of  the  Senate  and  during 
the  succeeding  recess  thereof,  under  the  Consti- 
tution and  laws  of  this  Commonwealth."  On 
the  other  hand,  the  learned  counsel  for  the 
Commonwealth  claim,  as  stated  in  their  brief, 
that  "  after  the  Senate  adjourns  the  governor  has 
undoubted  right  to  commission  the  person  re- 
jected by  the  Senate,  and  there  is  no  intimation 
anywhere  in  the  Constitution  restricting  his  right 
in  this  matter." 

The  only  case  cited  to  sustain  this  position  is 
Strobach's  Case  (fn  re  Marshalship,  20  Fed. 
Rep.  379)- 

The  facts  in  that  case  were  that  during  the 
recess  of  the  Senate,  the  President,  as  he  had 
the  right  to  do,  suspended  a  United  States  mar- 
shal named  Osborn  and  appointed  one  Strobach 
to  fill  the  vacancy  caused  by  this  suspension, 
until  the  end  of  the  next  session  of  the  Senate. 
After  the  Senate  met  he  nominated  Strobach  for 
permanent  appointment  to  the  office,  but  the 
Senate  rejected  the  nomination.  Thereupon  it 
was  claimed  on  behalf  of  Osborn  that  this 
rejection  annulled  his  suspension  and  the  tem- 
porary appointment  of  Strobach,  and,  therefore, 
that  he,  Osborn,  was  entitled  to  retake  posses- 
sion of  the  office.  But  the  Court  held  that  the 
nomination  and  rejection  of  Strobach  by  the 
Senate  had  no  relation  whatever  to  Strobach's 
temporary  appointment,  by  virtue  of  which  he 
was  entitled  to  hold  the  office  until  the  end  of 
the  current  session  of  the  Senate.  The  Court 
said:  "The  statute  authorizes  the  President  to 
suspend  and  make  a  temporary  appointment, 


until  the  end  of  the  next  session  of  the  Senate, 
and  he  has  done  so,  Mr.  Strobach  b*:ing  that 
appointee,  and  he  holds  the  office  now  under 
such  appointment.  The  Senate  has  not  acted 
upon  that  temporary  appointment,  nor  does  it 
appear  that  the  Senate  has  any  power  or  authority 
under  existing  law  to  act  indirectly  upon  such 
temporary  appointment  or  designation." 

It  is,  therefore,  manifest  that  this  case  is  not 
an  authority  for  the  position  which  it  is  cited  to 
sustain,  and  we  have  not  been  referred  to  any 
case  which  decides  that  the  governor  has  power 
to  appoint  one  who  has  been  rejected  by  the 
Senate  to  the  same  office  and  for  the  same  period 
for  which  he  was  nominated  and  rejected,  or  any 
part  of  such  period,  and  in  the  absence  of  au- 
thority we  think  the  spirit  and  intent  of  the  Con- 
stitution forbids  this  to  be  done. 

It  has  been  argued,  on  behalf  of  the  respond- 
ent, that  the  governor  has  no  power  within  the 
meaning  and  spirit  of  the  Constitution  to  make  a 
second  temporary  appointment  during  a  second 
recess  of  the  Senate,  after  a  vacancy  has  occurred 
which  was  temporarily  filled  by  an  appointment 
made  when  the  vacancy  occurred  during  the 
first  recess. 

It  cannot  be  doubted  that  it  is  understood  and 
implied  in  the  provisions  of  the  Constitution  on 
this  subject,  contained  in  Art.  IV.,  sec.  8,  that 
when  a  vacancy  occurs  during  a  recess  of  the 
Senate,  which  is  temporarily  filled  by  an  ap- 
pointment to  expire  at  the  end  of  the  next  ses- 
sion, a  permanent  appointment  shall  be  made 
during  such  session,  by  and  with  the  advice  and 
consent  of  the  Senate;  but  whether,  when  this 
has  not  been  done,  another  temporary  appoint- 
ment can  be  made  without  the  advice  and  con- 
sent of  the  Senate,  to  continue  until  the  end  of 
the  next  recess — in  this  case  for  two  years — is  a 
question  which,  as  we  understand,  is  not  now 
squarely  before  us,  and  which  we,  therefore,  do 
not  decide. 

It  is  further  contended,  on  behalf  of  respon- 
dent, that  it  is  a  general  principle  of  the  com- 
mon Law  that  an  officer  whose  term  has  expired 
may  hold  over  until  his  successor  has  been  legally 
appointed  and  qualified,  and  that,  therefore,  if, 
as  we  have  seen,  no  successor  to  respondent  lias 
been  thus  appointed  and  qualified,  he  still  right- 
fully holds  the  office,  even  if  the  term  for  which 
he  was  appointed  expired  at  the  end  of  the  suc- 
ceeding session  of  the  Senate,  and  his  nomina- 
tion and  confirmation  during  the  session  con- 
ferred no  additional  title. 

We  think  it  cannot  be  questioned  that  respon- 
dent, who  is  in  by  color  of  right,  which  consists 
I  in  a  valid  appointment,  and  who  is  holding  over 
after  the  expiration  of  his  term,  is  an  officer  de 
\fatto,  whose  official  acts,  from  considerations  of 
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public  policy,  are  legal,  valid,  and  binding  as  to 
the  public  and  third  persons  who  have  an  in- 
terest in  them,  and  that  they  cannot  be  ques- 
tioned collaterally.  (State  v.  Carroll,  38  Conn. 
449;  9  Am.  Rep.  409;  Hamlin  v.  Kassafer,  15 
Oreg.  456;  3  Am.  St.  Rep.  176;  and  notes  to 
these  cases.) 

But  if  this  be  all  respondent  has  to  rely  upon 
in  the  present  case,  it  will  avail  him  nothing. 
This  is  a  proceeding  on  behalf  of  the  Common- 
wealth to  test  his  title  to  the  office,  and  in  order 
to  retain  it,  he  must  show  not  only  that  he  is  in 
possession  of  the  office  de facto,  but  also  that  he 
has  a  title  to  it  de  jure,  which  he  cannot  do  un- 
less he  can  show  that  he  is  in  during  a  term  for 
which  he  was  legally  appointed  and  qualified,  or, 
if  the  term  have  expired,  with  the  legal  right  to 
hold  until  his  successor  has  been  legally  ap- 
pointed and  qualified,  and  we  understand  his 
learned  counsel  to  claim  that  he  was,  when  these 
proceedings  began,  and  is  now,  thus  holding  on 
the  general  principle  of  the  common  law  above 
stated. 

In  State  v.  Harrison  (113  Ind.  434;  3  Am. 
St.  Rep.  663)  it  is  said  :  "  Whether  or  not,  as  a 
general  principle  of  the  common  law,  officers 
are  entitled  to  hold  over  beyond  their  prescribed 
terms  without  some  express  provision,  is  not  set- 
tled upon  authority,  although  the  view  adopted 
by  the  American  courts  seems  to  be  that  in  the 
absence  of  any  restrictive  provision  the  officer  is 
entitled  to  hold  until  he  is  superseded  by  the 
election  of  another  person  in  his  place."  Citing 
a  number  of  cases,  to  most  of  which  we  have  been 
referred  by  respondent's  counsel  in  their  brief. 

We  have  carefully  examined  these  authorities, 
but  have  been  unable  to  come  to  the  conclusion 
that  they  sustain  the  position  for  which  they  were 
cited  by  counsel.  As  is  said  in  People  v.  Bull 
(46  N.  Y.  57;  7  Am.  Rep.  308),  speaking  of 
the  same  cases  cited  in  People  v.  Oulton  (28 
Cal.  44),  as  authority  for  the  same  position : 
4 '  The  'authorities  cited  to  sustain  it  do  not  fully 
bear  it  out.  It  is  to  be  questioned  whether  they 
go  further  than  that  one  holding  an  office,  the 
incumbent  of  which  is,  by  its  tenure,  to  be  an- 
nually or  periodically  appointed  or  elected,  and 
with  no  restrictive  provision  as  to  the  term,  may 
hold  over  as  stated." 

This  seems  to  be  to  the  effect  of  the  cases 
cited.  Thus,  in  People  v.  Runkle  (9  Johns. 
147),  the  point  decided  was  that  where  the  char- 
ter of  a  private  religious  corporation  provided 
that  the  annual  election  for  trustees  should  be 
held  at  least  six  days  before  vacancies  should 
happen,  an  election  held  less  than  that  number 
of  days  before  the  happening  of  the  vacancies 
was  valid;  the  Court  say:  "It  is  unnecessary 
to  contend  in  this  case  that  the  trustees  held  over  | 


after  the  expiration  of  the  year.  Perhaps  the 
language  of  the  statute  is  too  peremptory,  that 
the  seats  of  one-third  are  to  be  '  vacated  at  the 
expiration  of  every  year.'  But  the  corporation 
is  not  thereby  dissolved ;"  citing  Queen  v.  Cor- 
poration of  Durham  (10  Mod.  146),  where  it  is 
said :  "  That  though  the  town  clerk  be  annuatim 
eligibilis,  he  remains  the  town  clerk,  after  the 
year,  and  until  another  was  chosen ;  but  if  he 
had  been  eligibiHs  pro  una  anno  tantum,  his  office 
would  have  expired  at  the  end  of  the  year." 

All  that  was  decided  in  Trustees  v.  Hills  (6 
Cowen,  23;  16  Am.  Dec.  429),  another  case 
cited  on  behalf  of  respondent,  was  that  the  title 
of  the  plaintiffs,  who  claimed  to  be  trustees  of  a 
religious  corporation,  but  who  were  elected  after 
the  regular  period,  could  not  be  collaterally 
questioned  by  defendants.  Chandler  v.  Bradish 
(23  Vt.  416)  decides  only,  that  there  being  no 
statute  to  the  contrary,  and  such  having  been 
the  practice,  school  officers  elected  at  the  annual 
meeting  hold  over  till  others  are  elected  at 
another  annual  meeting,  whether  more  or  less 
than  a  year  from  the  time  of  their  election ;  and 
McCall  v.  Byrara  Manfg.  Co.  (6  Conn.  428) ; 
Cong.  Soc.  v.  Sperry  (10  Id.  200),  and  State  v. 
Fagan  (42  Id.  32),  are  to  the  same  effect. 

Chancellor  Kent  (2  Comm.  §  295),  says: 
"It  is  a  question  not  definitely  settled  whether 
officers  of  a  corporation,  who  are  directed  to 
be  annually  elected,  can  continue  in  office  after 
the  year  and  until  others  are  duly  elected  in 
cases  where  the  time  of  election  under  the  char- 
ter has  elapsed  either  through  mistake,  accident, 
or  misfortune ;  and  there  is  no  provision  in  the 
charter  for  the  case."  He  adds  that  the  acts  of 
all  public  officers  who  are  such  de  facto,  acting 
under  color  of  office  by  election  or  appointment 
"are  held  valid  as  respects  the  rights  of  third 
persons  who  have  an  interest  in  them  and  as 
concerns  the  public  in  order  to  prevent  a  failure 
of  justice." 

Dillon,  in  1  Mun.  Corp.,  sec.  158,  says: 
"The  American  Courts  have  not  adopted  the 
strict  rule  of  the  English  corporations,  which 
disables  the  mayor  or  chief  officer  from  holding 
beyond  the  charter  or  election  day,  but  rather 
the  analogy  of  the  other  corporate  officers,  who 
hold  over  until  their  successors  are  elected,  un- 
less the  legislative  intent  to  the  contrary  be  mani- 
fested." And  in  sec.  159,  he  says:  "The  law 
on  this  subject  has  been  thus  stated  by  a  learned 
American  Judge  (Perkins,  J.,  in  Tuleyp.  State, 
1  Ind.  500),  *  Where,  in  the  charter  or  organic 
law  of  a  corporation,  there  is  an  express  or  im- 
plied restriction  upon  the  time  of  holding  office, 
as  that  the  officers  shall  be  annually  elected  on  a 
particular  day,  and  that  they  shall  hold  from 
one  charter  (election)  day  till  the  next,  or  that 
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they  shall  be  elected  for  the  year  ensuing  only, 
in  such  case  they  cannot  hold  over  beyond  the 
next  election  day  or  the  end  of  the  year.'  " 

The  above  are  practically  all  the  cases  cited 
by  the  counsel  for  the  respondent  on  this  branch 
of  the  case,  and  our  examination  of  them  leads 
us  to  the  conclusion  thus  expressed  by  Chan- 
cellor Walworth  in  Phillips  v.  Wickham  (i 
Paige,  594):  "There  are  undoubtedly  some 
common-law  officers  who  are  to  be  elected  or 
appointed  periodically,  who,  from  the  necessity 
of  the  case,  continue  to  exercise  their  functions 
until  others  are  elected  or  appointed  to  fill  their 
places. "  I  am  not  aware  of  any  general  principle 
of  the  common  law  which  authorizes  all  civil  or 
corporate  officers  to  hold  over  after  the  expira- 
tion of  the  time  for  which  they  were  elected  until 
Iheir  places  axe  supplied  by  others. 

On  the  other  hand,  in  Kroh  v.  Smoot  (62  Md. 
172),  where,  by  the  Constitution,  it  is  provided 
that  the  commission  issued  on  the  appointment 
made  during  the  recess  of  the  Senate:  "Shall 
continue  in  force  until  the  end  of  the  next  ses- 
sion of  the  Legislature,  or  until  some  other  per- 
son is  appointed  to  the  same  office,  whichever 
shall  first  occur;"  the  Court  said,  "  We  are  not 
justified  in  totally  disregarding  the  express  limi- ' 
tation  that  the  commission  to  the  party  appointed 
by  the  governor  during  the  recess  to  fill  the  va- 
cancy '  shall  continue  in  force  until  the  end  of 
the  next  session  of  the  Legislature,  or  until  some 
other  person  is  appointed  to  the  same  office, 
whichever  shall  first  occur.'  These  terras  are 
imperative,  and  they  must  have  accorded  to 
tbem  their  full  force  and  effect.  And  as  by  this 
limitation  the  appointment  and  commission  of 
the  appellee  terminated  with  the  end  of  the  last 
Legislature,  it  follows  that  from  that  time  there 
was  a  vacancy  in  the  office  until  a  successor  was 
appointed  as  provided  by  the  Constitution  to  fill 
such  vacancy." 

In  Badger  v.  United  States  (93  U.  S.  599), 
Justice  Hunt,  delivering  the  opinion  of  the 
Court,  said  :  "By  the  common  law,  as  well  as 
by  tbe  statutes  of  the  United  States  and  the  laws 
of  most  of  the  States,  when  the  term  of  office, 
to  which  one  is  elected  or  appointed,  expires, 
his  power  to  perform  its  duties  ceases.  This  is 
the  general  rule.  The  term  of  office  of  a  dis- 
trict attorney  of  the  United  States  is  fixed  by 
statute  at  four  years.  When  this  four  years 
comes  round,  his  right  or  power  to  perform 
tbe  duties  of  the  office  is  at  an  end  as  completely 
as  if  he  had  never  held  the  office  (Rev.  Stat., 
sec.  769).  A  Judge  of  the  Court  of  Appeals  of 
the  State  of  New  York  or  a  Justice  of  the  Su- 
preme Court  is  elected  for  a  term  of  fourteen 
years  and  takes  his  seat  on  the  first  day  of 
January  following  his  election.    When  the  four- 1 
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teenth  of  January  thereafter  is  reached,  he  ceases 
to  be  a  judicial  officer,  and  can  perform  no  one 
duty  pertaining  to  the  office.  Whether  a  suc- 
cessor has  been  elected  or  whether  he  has  quali- 
fied does  not  enter  into  the  question." 

Section  769  of  the  Revised  Statutes,  cited  in 
the  above  extract  is  as  follows:  "District  at- 
torneys shall  be  appointed  for  a  term  of  four, 
years,  and  their  commissions  shall  cease  and  ex- 
pire at  the  expiration  of  four  years  from  their 
respective  dates."  This,  it  will  be  observed,  is 
practically  the  same  language  as  is  used  in  sec.  8, 
Art.  IV.,  providing  that  the  governor  may  fill 
vacancies  "  by  granting  commissions  which  shall 
expire  at  the  end  of  the  next  session." 

We  feel  ourselves  obliged  to  hold,  on  this 
review  of  the  cases,  that  respondent  has  not 
shown  a  valid  title  as  against  the  State  to  the 
office  in  question  now  held  by  him. 

This  case  was  heard  by  both  members  of  the 
Court,  and  they  concur  in  the  following 

CONCLUSIONS  OF  LAW. 

(1)  The  provisions  of  sec.  8,  Art.  IV.,  of  the 
Constitution  would  not  have  authorized  the 
governor  to  appoint  respondent  during  the  recess 

'  of  the  Senate  to  the  vacancy  which  occurred 
during  such  recess  for  a  longer  period  than  until 
the  end  of  the  next  session  of  tbe  Senate. 

(2)  No  title  to  the  office  of  superintendent  of 
public  instruction  was  vested  in  respondent  by 
his  nomination  by  the  governor  to  the  Senate, 
January  6,  1891,  and  the  confirmation  of  said 
nomination  by  the  Senate,  January  20,  1891,  no 
further  action  having  been  taken  thereon  by  the 
governor,  and  no  commission  having  issued. 

(3)  The  only  appointment  by  which  a  title  to 
said  office  was  conferred  upon  respondent  being 
a  commission  which  by  its  terms  and  by  the  pro- 
visions of  the  Constitution  was  to  expire  at  the 
end  of  the  next  session  of  the  Senate,  and  such 
next  session  having  ended,  respondent  has  no 
legal  title  to  said  office.  • 

(4)  Judgment  of  ouster,  in  favor  of  the  Com- 
monwealth and  against  respondent,  is  therefore 
directed  to  be  entered  unless  exceptions  be  filed 
within  the  time  limited  by  law. 


C.  P.  No.  4.  June  8,  1891. 

Vann,  to  use,  v.  Downing. 

Principal  and  agent— .Insurance  broker— Prac- 
tice—Addition  of  new  plaintiff  without  re 
swearing  jury. 

An  insurance  broker  who  is  employed  to  place  an  in* 
su  ranee,  and  who  delivers  a  paper  purporting  to  be  a 
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policy  of  a  company  named  therein,  when,  in  fact,  there 
is  not  any  such  company  in  existence,  is  responsible  to 
his  principal  for  any  loss  which  occurs  and  which  should 
have  been  covered  by  a  valid  insurance. 

When  use  plaintiffs  are  added  at  the  trial,  the  jury 
should  be  resworn,  but  an  omission  to  reswear  the  jury, 
in  the  absence  of  any  request,  is  not  ground  for  a  new 
trial. 

Rule  for  a  new  trial. 

Trespass.  On  the  trial  it  appeared  that  the 
plaintiff  wrote  to  Warren,  Quarles  &  Talley,  in- 
surance brokers,  to  effect  for  him  an  insurance 
of  $2000;  they  in  turn  employed  the  defendant, 
a  Philadelphia  insurance  broker.  The  defen- 
dant obtained,  on  behalf  of  the  plaintiff,  two 
papers,  one  a  valid  policy  in  the  German  Insur- 
ance Co.,  the  other  a  paper  purporting  to  be  a 
policy  of  the  "  Sheffield  Insurance  Company  of 
Sheffield,  Ala.,"  which  papers  were  delivered  to 
the  plaintiff.  In  point  of  fact  no  such  company 
as  the  Sheffield  existed.  A  fire  occurred,  and 
the  facts  with  reference  to  the  Sheffield  were 
discovered  upon  inquiry.  The  plaintiff  claimed 
to  recover  the  amount  of  loss  against  which  he 
would  have  been  indemnified  had  the  insurance 
nominally  represented  by  the  Sheffield  policy 
been  in  an  existing  company. 

The  defendant  alleged  that  the  Sheffield  policy 
was  obtained  through  a  man  named  Stewart,  of 
Nashville,  Tenn.,  and  that  the  defendant  acted 
in  good  faith. 

During  the  trial,  on  motion  of  the  plaintiff, 
the  names  of  Messrs.  Warren,  Quarles  &  Talley 
were  added  as  use  plaintiffs,  but  the  jury  were 
not  resworn. 

The  instructions  of  the  Court  are  recited  in 
the  opinion. 

Verdict  for  plaintiff. 

A  rule  nisi  having  been  obtained, 

David  C.  Harrington  (/.  Ring  with  him), 
showed  cause. 

Lewin  W.  Barringer,  contra. 

C.  A.  V. 

June  20, 1 89 1.  Arnold,  J.  The  plaintiff  is  a 
merchant  in  Franklin  ton,  North  Carolina.  In 
October,  1889,  he  wrote  to  Messrs.  Warren, 
Quarles  &  Talley,  insurance  brokers,  of  Rich- 
mond, Virginia,  for  an  insurance  of  $2000  on 
his  store.  They  wrote  to  the  defendant,  who  is 
an  insurance  broker  in  this  city.  He  placed 
two  policies  on  the  plaintiff's  property,  one  in 
the  German  Insurance  Company  of  this  city, 
which  was  good,  and  the  other  in  the  Sheffield 
Insurance  Company  of  Sheffield,  Alabama, 
which  did  not  exist.  A  fire  occurred  in  which 
there  was  a  total  loss.  On  inquiry  for  the  Shef- 
field Insurance  Company,  it  was  found  that  there 
was  no  such  company,  and  never  had  been  any. 


Thereupon  the  plaintiff  brought  this  suit  against 
the  defendant  for  fraudulently,  deceitfully,  reck- 
lessly, wilfully,  and  knowingly  issuing  a  policy 
purporting  to  be  a  fire  insurance  policy. 

The  defendant  alleged  that  he  placed  the  in- 
surance in  the  Sheffield  company  through  a  man 
named  William  S.  Stewart,  of  Nashville,  Ten- 
nessee, to  which  the  plaintiff  replied  by  deposi- 
tions showing  that  Stewart  was  a  man  of  shady 
reputation,  who  had  decamped.  After  a  fair 
and  careful  trial,  in  which  the  jury  were  told 
that  the  defendant  was  not  liable  if  he  placed 
the  insurance  in  an  existing  company  which 
turned  out  to  be  insolvent,  unless  he  knew  or 
had  reason  to  believe  it  to  be  insolvent;  but 
that  he  was  liable  if  there  was  no  such  company, 
because  by  representing  there  was  such  a  com- 
pany he  made  himself  responsible  if  there  was 
none  such,  the  jury  found  for  the  plaintiff. 

It  is  now  argued  that  he  is  not  liable  if  he 
placed  the  insurance  in  good  faith.  Very  little 
was  said  on  the  subject  at  the  trial,  beyond  a 
point  for  charge  to  that  effect,  which  was  af- 
firmed. No  proof  of  payment  of  the  premium 
to  Stewart  was  given  except  the  statement  of  the 
defendant,  and  that  the  jury  did  not  believe. 
On  the  contrary,  they  found  that  he  fraudu- 
lently, deceitfully,  recklessly,  wilfully,  and 
knowingly  issued  the  policy,  and  on  the  evi- 
dence their  verdict  is  correct. 

At  the  trial  the  record  was  amended  by  adding 
the  names  of  Messrs.  Warren,  Quarles  &  Talley 
as  use  plaintiffs.  It  is  objected  now  that  the  jury 
were  not  resworn.  No  request  was  made  at  the 
trial  that  the  jury  should  be  resworn,  or  per- 
haps it  would  have  been  done.  I  say  perhaps, 
because  it  is  not  essential.  When  additional 
plaintiffs  are  added,  it  is  the  most  regular  prac- 
tice to  reswear  the  jury,  but  the  omission  to  do 
so  is  not  error,  at  least  when  there  is  no  request 
to  do  it.  (Maffitfs  Adm'r  v.  Rynd,  69  Pa.  380.) 

The  case  was  fairly  tried  upon  the  merits,  and 
a  verdict  found  for  the  plaintiff,  which  is  just. 
An  attack  is  now  made  on  the  statement,  the 
argument  being  that  there  is  no  scienter  alleged. 
The  plaintiff  alleged  that  the  defendant  fraudu- 
lently, deceitfully,  recklessly,  wilfully,  and 
knowingly  represented  to  the  plaintiff  that  he 
was  insured  in  a  bona  fide  and  existing  insur- 
ance company,  and  the  evidence  showed  and 
the  jury  found  this  allegation  to  be  true.  What 
could  be  added  or  taken  out  we  cannot  see. 

Rule  discharged.  h.  b. 
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Commonwealth  v.  Gerade. 

Capital  cases — Burden  of  proof— Insanity  at  a 
defence — How  proven. 

The  burden  is  on  the  Commonwealth  to  provn  beyond 
s  reasonable  doubt  the  presence,  of  every  ingredient 
necessary  to  constitute  the  crime  charged  ;  this  burden 
is  always  on  the  prosecution  and  never  shifts.  On  the 
other  hand,  every  man  is  presumed  to  be  sane,  and 
that  presumption  holds  good  until  successfully  re- 
butted. It  is  incumbent  upon  the  defendant  to  rebut 
the  ordinary  presumption  of  sanity  and  to  show  by 
fairly  (not  clearly)  preponderating  evidence  that  he 
was  insane  at  the  time  of  committing  the  alleged  crime. 

Where  the  defence  to  an  indictment  for  murder  is 
insanity,  it  is  error  to  charge  the  jury  that  "  it  (in- 
sanity) must  be  dearly  proved." 

Where  the  jury  are  given  two  measures  of  proof, 
one  erroneous  and  the  other  substantially  correct,  that 
is  sufficient  ground  for  reversal,  especially  in  a  capital 


Appeal  or  Frank  Gerade,  defendant,  from  the 
judgment  and  sentence  of  the  Oyer  anu  Terminer 
of  Allegheny  County,  upon  an  indictment  for  the 
murder  of  his  step-daughter. 

On  the  trial,  before  Mao  be  and  White,  J  J., 
it  appeared  from  the  evidence  that  no  one  saw 
the  killing,  but  the  body  of  the  child  was  found 
near  a  crib  in  defendant's  house,  and  to  all  ap- 
pearances she  had  been  killed  by  having  her 
head  struck  against  the  crib.  Defendant  was 
found  in  the  cellar  with  blood  on  his  sleeves  and 
forehead.  The  defence  relied  upon  by  counsel 
was  the  insanity  of  the  prisoner,  and  they  called 
a  number  of  witnesses  to  prove  this. 

In  the  direct  examination  of  James  Shipman, 
a  witness  produced  on  behalf  of  the  defendant, 
the  following  question  was  asked  by  Mr.  Dicken  : 
Q.  Was  bis  manner  upon  that  occasion  different 
from  what  it  had  been?  Objected  to  by  the 
Commonwealth. 

The  Court.  Let  him  tell  the  actions  of  the 
man  if  he  can. 

Mr.  Dicken.  The  defendant  proposes  to  prove 
by  the  witness  on  the  stand  that  the  manner 
which  has  been  described  by  the  witness,  his 
conduct  and  language,  were  wholly  different  from 
what  he  (the  witness)  had  known  of  him  pre- 
viously.   Objected  to  by  the  Commonwealth  as 


incompetent,  irrelevant,  and  immaterial.  Objec- 
tion sustained.  Exception.  (Sixth  assignment 
of  error.)  # 

Dr.  McCord,  a  witness  for  defendant,  being  on 
the  stand,  was  asked  on  direct  examination :  Q. 
I  am  going  to  repeat  a  question  that  has  been 
overruled  once,  but  I  am  going  to  repeat  it  again. 
As  an  expert,  will  you  please  state  whether,  as 
a  result  of  your  examination,  he  was  insane  or 
sane  at  that  time?  Objected  to  by  the  Com- 
monwealth. Objection  sustained.  Exception. 
(Eighth  assignment  of  error.) 

Dr.  McCord  then  testified  as  follows  :  Q.  Will 
you  state  what  examination  you  made  of  this  man, 
and  describe  bis  symptoms  and  his  behavior, 
everything  necessary  to  make  up  an  opinion, 
and  then  give  us  your  opinion  at  the  end  ?  A. 
Dr.  Chessrown  accompanied  me  to  the  cell. 
The  cell  door  was  opened  by  the  rangeman ;  I 
passed  into  the  cell  and  spoke  to  the  man.  He 
glared  at  me  in  a  wild  manner  and  walked  off  to 
the  far  corner  of  the  cell,  and  there  half  crouched 
in  the  corner,  and  turned  his  head  around  side- 
ways and  looked  at  me  in  a  glaring,  contempti- 
ble manner.  I  spoke  to  him  kindly  and  he 
refused  to  answer  me.  I  told  him  I  was  a 
physician  and  wanted  to  know  whether  he  was 
sick  or  not,  in  order  to  doctor  him.  He  scowled 
at  me  and  refused  to  answer,  and  during  the 
entire  examination  of  him  I  never  got  a  word 
from  him.  From  his  manner,  his  conduct,  and 
his  personal  appearance,  I  readily  decided  that 
the  man  was  crazy.  Q.  Did  you  see  him  after- 
wards; did  you  see  him  again  ?  A.  Yes,  sir  ;  I 
examined  him  again  yesterday  afternoon  in  the 
cell.  Q.  At  what  time  afterwards  ?  A.  In  the 
afternoon,  after  court  adjourned  here ;  I  think  it 
was  probably  five  o'clock.  Q.  Of  the  same  day  ? 
A.  Yesterday.  Above  testimony  objected  to  by 
Commonwealth.  Objection  sustained.  Excep- 
tion.   (Ninth  assignment  of  error.) 

Dr.  Ayers,  a  witness  on  behalf  of  defendant, 
testified  that  he  had  examined  defendant,  and 
was  asked  the  following  questions :  Q.  What  was 
the  result  of  that  examination,  doctor?  A.  I 
formed  the  opinion  that  he  was  of  unsound  mind. 
Q.  And  your  recent  examination,  has  it  changed 
your  opinion  ?  Objected  to  by  Commonwealth. 
Objection  sustained.  Exception.  (Tenth  as- 
signment of  error.) 

The  defendant  requested  the  Court  to  charge, 
infer  alia,  as  follows  : — 

(1)  That  the  burden  of  proof  never  shifts 
from  the  Commonwealth  to  the  defendant,  and 
that  the  Commonwealth  must  show,  beyond  a 
reasonable  doubt,  that  the  defendant  was  of  sound 
mind,  memory,  and  discretion  at  the  time  of  the 
killing.  Antieer.  This  point  is  refused.  As  I 
understand  the  point,  it  is  intended  to  say  that 
the  defence  of  insanity  shall  be  established  be- 
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yond  a  reasonable  doubt,  and  that  unleas  it  is 
established  beyond  a  reasonable  doubt,  that  it  1 
would  be  your  duty  to  acquit,    I  do  not  under-  t 
stand  the  law  to  go  to  that  extent,  and  the  matter 
will  be  referred  to  in  my  general  charge,  wherein  ; 
the  law,  as  I  understand  it,  is  correctly  stated  on 
the  subject.    (Thirteenth  assignment  of  error.) 

(2)  That  if,  at  any  stage  of  the  trial,  by  the 
evidence,  a  reasonable  doubt  of  this  condition  of 
the  defendant  arises,  it  is  the  duty  of  the  jury  to 
acquit.  Answer.  This  point  is  refused.  Sub- 
stantially it  is  the  same  point ;  that  is,  if  insanity 
is  the  ground  of  defence,  that  you  must  be  satis- 
fied beyond  a  reasonable  doubt  of  its  existence ; 
that  is  not,  as  I  said  in  reference  to  the  first 
point,  the  law  as  I  understand  it.  (Fourteenth 
assignment  of  error.) 

(3)  If  the  jury  be  satisfied  by  the  evidence 
that  at  the  time  of  the  killing  the  defendant  was 
insane,  that  he  was  under  the  control  of  a  resist- 
less, homicidal  impulse  that  led  to  the  com- 
mission of  the  act,  then  their  verdict  should  be, 
44  By  reason  of  insanity,  not  guilty."  Answer. 
As  counsel  for  defendant  have  already  informed 
me  that  this  point  is  intended  to  involve  the  same 
question  as  the  two  preceding  points,  it  is  re- 
fused for  the  reasons  given  above.  (Fifteenth 
assignment  of  error.) 

(5)  That  one  of  the  essential  characteristics 
of  murder  being  that  defendant,  at  the  time  of 
killing,  was  of  sound  memory  and  discretion,  if 
the  jury  have  any  reasonable  doubt  of  this  fact 
they  ought  to  acquit.  Answer.  This  point  is 
refused,  as  it  embodies  the  same  principle  that  is 
suggested  in  the  first  point,  that  is,  thai  insanity 
has  to  be  established  beyond  a  reasonable  doubt, 
whereas  the  law,  as  I  understand  it,  is,  that  that 
being  a  defence,  you  are  only  required  to  deter- 
mine that  question  of  insanity  by  a  preponder- 
ance of  testimony.  (Seventeenth  assignment  of 
error.) 

The  Court  charged  the  jury,  inter  alia,  as 
follows : — 

44  Afterwards  he  was  brought  to  jail,  and  there 
commences  another  history  of  the  man.  When 
he  is  put  in  the  cell  he  does  not  talk  ;  he  doesn't 
talk  very  much  when  anybody  talked  to  him, 
from  the  time  he  was  arrested.  You  will  observe 
that  there  were  not  many  questions  that  were 
answered,  but  there  were  here  and  there,  along 
the  line,  answers  to  questions,  but  there  wasn't  a 
general  talk.  They  say  that  is  an  indication, 
and  so  it  can  be  an  indication,  of  insanity,  that 
a  man  won't  talk,  but  it  is  not  every  man  that 
won't  talk  that  can  be  charged  with  insanity, 
because  there  are  reasons  why  a  man  doesn't 
talk.  There  may  be  forty  reasons  that  produce 
this  same  condition,  and  I  am  only  calling  your 
attention  to  it,  not  to  show  that  these  acts  are  not 
acts  of  insanity  when  established  in  connection 


with  conduct  that  indicates  that  a  man  is  insane, 
but  these  are  conditions  of  things  that  can  be 
attributed  to  other  causes  than  that  of  insanity. 
So  when  you  get  a  man  over  here  in  the  jail,  and  he 
gets  into  the  hands  of  the  physicians,  and  they  want 
to  talk  to  him,  and  want  him  to  tell  how  be  killed 
this  child,  and  he  is  imprisoned — a  man  knows, 
if  he  knows  anything,  that  he  is  in  prison — per- 
haps his  refusal  to  talk  could  be  accounted  for  on 
different  theories;  it  could  be  accounted  for  on 
the  ground  that  he  is  insane,  and  it  could  be  ac- 
counted for  on  the  ground  that  it  is  the  safer 
thing  not  to  talk.    Those  are  two  grounds. 

44  Now  to  illustrate,  when  you  come  to  consider 
the  acts,  and  I  am  only  giving  you  this  illustra- 
tion, not  with  the  view  to  your  finding  anything, 
but  to  enable  you,  as  the  judges  of  the  facts  in  the 
case,  to  determine  how  you  ought  to  take  into  con^ 
sideration  everything  connected  with  the  case  to 
satisfy  yourselves  whether  or  not  these  acts  are 
insane  acts,  and  indicate  insanity  on  the  part  of 
the  man,  or  whether  they  can  be  reasonably  ati 
tributed,  and  more  reasonably  attributed,  to  other 
grounds.    You  may  remember  that  it  was  stated, 
as  evidence  of  the  insanity  of  the  man,  that  he 
was  in  the  habit  of  lying  upon  his  face  in  his 
cell ;  that  is  given  as  an  indication  of  insanity, 
you  may  remember  that.    But  Mr.  Price  says 
that  he  was  not  allowed  to  have  his  bed  made, 
and  if  the  man  wanted  to  lie  down  at  all  he 
would  have  to  lie  down  on  the  floor,  and  he 
would  have  to  lie  down  the  easiest  way  that 
would  suit  him.    This  evidence  must  be  taken 
in  connection  with  the  fact  that  this  conduct  is 
presented  to  you  as  an  indication  of  insanity. 
We  put  ourselves  very  much  in  the  hands  of 
the  physicians,  and  we  take  comfort  and  con- 
solation in  having  them  around  when  in  sick, 
ness,  although  sometimes  we  know  that  their 
diagnosis  of  our  case  is  not  correct,  but  we  accept 
iu    When  a  physician  is  testifying  to  things  that 
belong  strictly  to  the  profession,  and  are  matters 
not  of  theory,  or  of  inference  drawn  from  what 
might  be,  and  may  be  under  certain  circum- 
stances, but  that  the  medical  facts  are  estab- 
lished, not  as  inferences  or  guesses,  but  as  facts 
known  to  the  profession,  then  you  take  those  as 
established  facts ;  but  when  you  ask  a  physician 
who  is  a  non-expert  on  insanity  whether  he  can 
say,  by  looking  at  a  man  and  being  acquainted 
with  him,  and  talking  to  him,  whether  he  is  sane 
or  not,  he  may  give  his  opinion  on  the  subject  for 
your  consideration.    He  can  do  more,  he  can  take 
and  examine  a  man,  and  he  can  from  his  medical 
knowledge  of  certain  conditions  in  his  case,  his 
pulse,  for  instance,  his  circulation,  his  eyes,  per- 
haps, and  many  characteristics  that  accompany 
the  man  under  examination,  he  can  say,  and 
give  it  as  his  opinion,  that  that  man  is  insane. 
You  do  not  necessarily  accept  it  as  a  conclusion 
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of  fact,  however,  if  the  physician  says  that  he  is 
insane;  that  does  not  find  the  fact  for  you,  be- 
cause you  can  say  that  the  facts,  when  he  details 
them,  as  the  basis  of  his  opinion,  are  not  satis- 
factory to  you  aa  evidence  of  insanity.    If  tie 
should  say,  for  instance,  when  he  examines  this 
man,  to  you  or  in  your  presence,  that  this  man  is  in- 
sane, and  the  district-attorney  or  the  Court  should 
a«k  him,  4  Why  do  you  say  he  is  insane  ?'  and  he 
says,  'Why,  I  say  every  man  who  commits  a 
crime  of  this  character  is  insane,'   will  you 
take  that  as  conclusive?    You  are  not  bound  to 
lake  it  as  such.    There  is  a  distinction  between 
the  testimony  of  experts  and  those  who  are  nok 
You  are  not  bound  to  take  their  conclusions  ;  you 
are  bound  to  assume  the  facta  that  they  give  as 
the  true  facta  of  the  case  in  reference  to  that  man, 
but  you  are  not  bound  to  draw  the  conclusion  that 
he  does,  if  you  are  not  satisfied  in  your  own  mind 
dial  that  is  the  result.    Now  1*11  tell  you  why 
this  is  so,  and  I  am  not  the  only  man  on  the 
bench  that  says  the  same  thing  about  expert 
testimony ;  it  is  the  common  statement  of  the 
judiciary,  aa  far  aa  I  know,  in  a  great  many 
cases,  where  the  same  thing  is  indicated.  Some 
very  harsh  things  are  said  about  expert  testimony, 
and  again  some  very  commendable  things  said 
alxnit  it;  but  where  a  man  undertakes  to  say,  if 
you  ask  hinj,  4  Is  this  man  insane  ?'  and  he  looks 
at  him  for  a  minute,  and  says,  '  Yes,'  and  does 
not  give  reasons  satisfactory  to  you,  you  are  not 
bound  to  accept  his  conclusion.    In  the  Criminal 
Court  that  ia  not  the  rule ;  it  may  be  the  rule  in 
medical  science,  but  it  is  not  the  rule  in  criminal 
administration  ;  1  am  not  saying  anything  against 
the  testimony  of  these  men,  medical  men  and  ex- 
perts, because  they  are  reputable  people,  and  were 
called  into  the  case  for  their  opinions;  the  only 
thing  that  I  say,  and  with  me  it  gives  great  force 
to  their  judgments,  in  their  statements  not  one 
of  them  said,  so  far  as  I  recall  their  testimony, 
'  Will  I  undertake  to  say  from  my  examination 
of  the  man,  at  the  time  that  I  examined  him,  a 
month  or  two  months  after  the  occurrence,'  not 
one  of  them  will  say,  from  that  examination, 
|bat  this  man  was  insane  on  the  15th  of  March. 
I  consider  that  commendable  in  them  to  so  say. 
Some  Judge  has  said  this,  'The  testimony  of  ex- 
perts ia  competent  testimony,  but  it  is  regarded 
w  unsatisfactory  testimony.    Where  the  opinion 
of  experts  ia  speculative,  theoretical,  and  states 
only  the  belief  of  the  witness,  while  yet  some  other 
upinion  ia  consistent  with  the  facts  stated,  it  is 
entitled  to  but  little  weight  in  the  minds  of  the 
jury.' 

**  Now,  there  ia  a  difference  of  opinion,  of 
course,  upon  these  questions.  The  first  thing 
that  1  think,  and  it  is  only  a  suggestion,  that  a 
jury  ought  to  do,  in  determining  the  question  of 
insanity,  is  to  take  the  occurrence  aa  it  is  de- 
tailed at  the  time,  and  see  if  you  find  anything 


there  that  indicates  insanity,  incapacity  in  the 
defendant  to  know  that  he  is  doing  wrong.  If 
you  can  find  anything  there  that  indicates  in- 
sanity, incapacity  in  the  defendant  to  know  that 
he  is  doing  wrong ;  if  you  can  find  anything 
there  you  have  got  the  identical  moment  or  time 
when  the  law  says  you  must  determine  the  ques- 
tion of  the  insanity  of  the  man.  I  think  it 
would  next  be  proper  in  a  jury  to  take  the  con- 
ditions that  are  shown  of  the  prisoner's  conduct 
prior  to  the  commission  of  the  act,  as  indicated 
in  the  evidence.  I  am  speaking  now  of  acta  in- 
dicating the  mental  condition  of  the  man  at  the 
time  that  the  offence  was  committed,  because  you 
have  testimony  of  that  character ;  and  assuming 
that  the  witnesses  testified  truthfully  as  to  the 
occurrences  before,  do  they,  as  they  say,  indicate 
insanity  ?  What  I  do  to-day  before  any  crime 
is  committed  may  be  very  potent  to  indicate  my 
mental  condition  to-morrow;  but  to-morrow, 
when  the  deed  is  done,  then  there  may  be  induce- 
ment for  making  testimony.  Now  you  have 
before  you  all  that  testimony;  you  have  the 
testimony  of  what  occurred  at  Mr.  Donch's  and 
elsewhere,  indicating  a  strange  and  changed 
mental  condition,  according  to  the  testimony  of 
this  and  other  witnesses.  They  detailed  in  what 
it  consisted.  They  say  that  tbey  believe  the 
man  was  insane.  That  testimony  is  not  con- 
clusive, their  belief  that  he  was  insane,  but  if  it 
is  supplemented  by  the  evidence  that  satisfies  your 
mind  that  they  were  insane  acts,  and  of  the 
character  and  degree  that  would  relieve  him  from 
responsibility  for  his  acts,  then  the  testimony  is 
fully  entitled  to  the  consideration  that  would 
naturally  lead  to  an  acquittal.  If  you  say  the 
man  is  all  right,  but  his  conclusions  are  all 
wrong,  then  the  weight  of  his  testimony  is  af- 
fected ;  that  is  the  character  of  testimony  called, 
and  I  need  not  go  over  it.  The  Commonwealth 
rebutted  it  to  a  certain  extent,  by  showing  that  de- 
fendant was  sane.  Men  who  saw  and  talked  to 
him,  from  everything  they  saw,  said  be  was  sane. 
If  they  did  not  see  insane  acts,  and  others  did, 
then  their  testimony  is  overcome.  So  that  you 
see  how  your  conclusions  are  to  be  based  for 
yourselves  upon  the  testimony,  not  upon  mere 
opinion  only,  but  upon  all  the  testimony  given 
in  the  case,  opinions  supplemented  and  supported 
by  facts,  where  their  opinion  can  be  legitimately 
presented.  There  was  some  question  bow  far 
back  we  ought  to  go  to  show  insanity.  The  only 
question  with  me  was  how  far  after  the  occurrence 
evidence  should  be  allowed  to  go,  to  the  present 
time  or  not ;  I  thought  under  the  rules  of  law 
that  evidence  of  insanity  on  or  about  the  time  of 
the  occurrence  was  the  testimony  upon  which  the 
insanity  should  be  established.  Doctor  Chess- 
rown  was  the  first  physician  to  see  the  defendant 
after  the  killing,  with  one  exception ;  he  is  the 
jail  physician.    He  is  the  nearest  man  to  the 
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commission  of  the  crime  in  his  examination,  ex- 
cept Dr.  Woodburn.  Dr.  Wood  burn  Baid  he  saw 
nothing  wrong  with  him,  but  he  would  not, 
under  the  examination  made,  pass  upon  him  as 
an  insane  man,  for  commitment  to  an  asylum. 
He  was  giving  his  opinion  just  as  the  other 
doctor  did,  who  says  he  was  insane.  Dr.  Chess- 
rown  said  from  the  time  he  saw  him  that  he  be- 
lieved  he  was  insane.  That  iB  testimony  that 
ou<rbt  to  be  considered,  and  ought  to  be  weighed. 
He  says  he  continued  the  examination  down  to 
the  present  time,  and  defendant  would  not  talk 
to  him  ;  that  he  didn't  eat  for  a  little  while,  drank 
two  quarts  of  water,  etc. ;  these  are  nome  of  the 
circumstances  upon  which  he  based  his  opinion. 
These  are  things  which  you  might  attribute  to 
insanity,  that  he  drank  water  in  large  quantities, 
or  that  be  wouldn't  eat,  or  was  filthy,  or  wouldn't 
talk  ;  they  may  be  indicative  of  insanity,  but  not 
necessarily,  unless  you  find  them  accompanied  by 
such  evidence  as  satisfies  you  that  that  is  what 
they  indicate.  Now  dementia  must  be  acute,  I 
take  it,  to  exempt  from  responsibility.  Some- 
thing more  than  the  ordinary  conditions  of  de- 
mentia must  exist.  That  a  person  is  lazy  and 
listless,  forgetful,  and  cannot  follow  a  train  of 
thought,  is  indifferent  to  passing  events,  conditions 
which  characterize  dementia,  are  not  sufficient  to 
render  one  irresponsible  for  his  acts;  it  must 
have  assumed  an  acute  form  to  produce  that 
result. 

"  Many  men  have  all  the  ordinary  character- 
istics of  dementia  and  yet  are  responsible  for 
their  acts ;  the  dementia  must  have  reached  that 
stage  when  it  is  liable  to  sudden  insane  out- 
breaks." 

Verdict,  guilty  of  murder  in  the  first  degree 
and  sentence  accordingly.  Defendant  appealed, 
aligning  for  error,  inter  alia,  the  rulings  on  the 
evidence,  the  answers  to  the  points,  as  above, 
and  the  portion  of  the  charge  quoted. 

J.  C.  Dickcn  and  W.  D.  Moore,  for  appellant. 
W.  D.  Porter  and  R.  H.  Johnston,  district 
attorney,  for  appellee. 

May  27,  1891.  Stbrrktt,  J.  As  slated  in 
appellant's  history  of  the  case,  44  the  defence  upon 
which  his  counsel  chiefly  relied  was  insanity." 
In  view  of  that  fact,  several  points  for  charge, 
b'uring  more  or  less  directly  on  the  subject,  were 
submitted.  One  of  these  is, 44  That  under  the  plea 
of  *  Not  guilty,'  the  defendant  has  a  right  to  show, 
■  by  way  of  defence,  the  insanity  of  the  defendant 
at  the  time  of  the  killing,  and  that  the  jury  must 
p  iss  upon  the  question  of  defendant's  sanity  or 
in-anity,  and  if  they  find  him  insane  at  the  time 
of  the  killing,  acquit  him  by  reason  of  insanity." 
Tnis  point  was  rightly  affirmed  without  any 
qualification,  and,  of  course,  it  is  not  assigned 
tur  error.  Other  points  recited  in  the  13th,  1 4th, 
15th,  and  17th  specifications  respectively  were 


answered  in  the  negative,  and  therein  it  is  alleged 
there  was  error.    In  the  first  of  these,  the  Court 
was  requested  to  charge,  44  That  the  burden  of 
proof  never  shifts  from  the  Commonwealth  to  the 
defendant,  and  the  Commonwealth  must  show, 
beyond  a  reasonable  doubt,  that  the  defendant 
was  of  sound  mind,  memory  and  discretion  at 
the  time  of  the  killing."    The  learned  Judge's 
answer  was :  44  This  point  is  refused.    As  I 
understand  the  point,  it  is  intended  to  say  that 
the  defence  of  insanity  shall  be  established  be- 
yond a  reasonable  doubt ;  that  unless  it  is  estab- 
lished beyond  a  reasonable  doubt,  it  would  be 
your  duty  to  acquit.    I  do  not  understand  the 
law  to  go  to  that  extent,  and  the  matter  will  be 
referred  to  in  my  general  charge,  wherein  the 
law,  as  I  understand  it,  is  correctly  staled  on  that 
subject,"     If  this  answer  was  intended  to  be 
responsive  to  the  point,  its  meaning  is  not  very 
clear.    The  Court  was  not  requested  to  charge 
44  that  the  defence  of  insanity  shall  be  established 
beyond  a  reasonable  doubt."    On  the  contrary, 
the  last  clause  of  the  point  is,  in  substance,  that 
the  burden  of  proving,  affirmatively,  and  beyond 
a  reasonable  doubt,  the  sanity  of  the  defendant, 
at  the  time  of  the  killing,  was  on  the  Common- 
wealth. But,  whatever  impression  this  and  other 
answers  to  defendant's  points  may  have  made  on 
the  minds  of  the  jury,  it  may  be  safely  assumed 
that  in  considering  the  evidence  bearing  on  the 
defence  of  insanity,  they  were  governed  by  what 
the  learned  Judge  afterwards  said  in  that  portion 
of  his  general  charge,  to  which  they  were  specially 
referred  for  a  correct  statement  of  the  law  on  the 
subject.    After  speaking  particularly  of  insanity 
as  a  defence,  etc.,  he  there  said,  inter  alia,  44  It 
is  my  duty  to  say  to  you,  as  the  law  governing 
the  responsibility  of  men  for  their  acts,  that  in 
all  cases  every  man  is  presumed  to  be  sane  and 
possess  a  sufficient  degree  of  reason  to  be  respon- 
sible for  his  crimes  until  the  contrary  is  proved 
to  the  satisfaction  of  the  jury  ;  and  to  establish  a 
defence  on  the  ground  of  insanity  it  must  be 
clearly  proved  that,  at  the  time  of  committing 
the  act,  the  party  accused  was  laboring  under 
such  a  defect  of  reason  from  disease  of  the  mind 
as  not  to  know  the  nature  of  the  act  he  was 
doing,  or  if  he  did  know  it,  that  be  did  not  know 
he  was  doing  what  was  wrong.    This  looks  like 
I  a  fair  definition  of  what  insanity  is.     That  is 
what  is  required  to  relieve  him  of  responsibility 
for  his  acts." 

Without  questioning  the  general  correctness  of 
,  what  was  said,  in  that  connection,  as  to  the  kind 
j  of  insanity  that  constitutes  a  defence  to  an  act, 
which  would  otherwise  be  punishable  as  criminal, 
we  think  the  degree  of  proof  necessary  to  sustain 
;  such  a  defence  was  too  strongly  stated  in  saying 
44  it  must  be  clearly  proved."    This  was  impos- 
ing on  the  defendant  a  greater  burden  than  the 
law  requires. 
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In  harmony  with  the  humane  principle  of  the 
criminal  law,  that  every  person  accused  of  crime 
shall  be  presumed  innocent  until  his  guilt  is 
clearly  established,  it  is  incumbent  on  the  Com- 
monwealth to  prove,  not  only  to  the  satisfaction 
of  the  jury,  but  beyond  a  reasonable  doubt,  the 
presence  of  every  ingredient  necessary  to  constitute 
the  crime  charged  in  the  indictment.  That  burden, 
as  was  said  in  Turner  v.  Commonwealth  (86  Pa. 
74),  never  shifts,  but  rests  on  the  prosecution 


quire  it  to  clearly  preponderate  is  practically 
saying  it  must  be  proved  beyond  all  doubt  or  un- 
certainty. Nothing  less  than  this  will  make  it 
clear  to  the  jury."  As  applied  to  the  degree  of 
proof  required  to  rebut  the  presumption  of  sanity 
and  sufficiently  prove  the  existence  of  insanity, 
there  is  no  appreciable  difference  between  the 
expressions  44  clearly  proved"  and  41  proved  by 
clearly  preponderating  evidence."  If  there  is 
any  difference,  the  former  calls  for  the  higher  de- 


throughout ;  so  that,  in  all  cases,  a  conviction  can  |  gree  of  proof.  It  is  almost  equivalent  to  saying 
be  had  only  after  the  jury  has  been  convinced, ! 44  proved  beyond  a  reasonable  doubt,"  because  if 


beyond  a  reasonable  doubt,  of  the  defendant's  guilt. 
It  necessarily  follows  that  if  the  evidence  is  such 
ha  to  leave  a  reasonable  doubt  in  the  minds  of  the 


any  doubt  as  to  the  existence  of  a  particular  fact 
exists,  itcannot  be  said  to  be  44  clearly  proved." 
It  is  true  that  the  learned  Judge,  in  another 


jury  as  to  the  existence  of  any  necessary  ingre-  part  of  his  somewhat  lengthy  charge,  said  to  the 


dient  of  the  crime  charged,  they  should  give  the 
defendant  the  benefit  of  that  doubt.  But  pre- 
sumptions of  fact  sometimes  stand  for  full  and 
express  proof  until  the  contrary  is  shown.  For 
example,  inasmuch  as  sanity  is  the  normal  con- 
dition of  man,  every  one  is  presumed  to  be  sane, 


ury,  44  you  have  to  be  satisfied  of  his  insanity  by 
the  preponderance  of  the  evidence.  He  has  to 
establish,  in  other  words,  his  insanity,  not  by  the 
rule  of  a  reasonable  doubt,  but  by  the  testimony, 
what  the  preponderance  of  the  evidence  shows." 
But,  with  two  measures  of  proof  before  them,  one 
and  that  presumption  holds  good,  and  is  the  full  substantially  correct  and  the  other  erroneous,  how 


equivalent  of  express  proof,  until  it  is  successfully 
rebutted.     Where  insanity  of  the  defendant  is 
set  up  as  a  defence,  it  is  incumbent  on  him  to 
rebut  the  ordinary  presumption  of  sanity,  and 
show  beyond  a  reasonable  doubt,  not  either  clearly 
or  conclusively,  but  by  fairly  preponderating  evi- 
dence, such  as  is  ordinarily  required  to  prove  a 
fact  in  civil  issues,  that  he  was  insane  at  the  time 
of  committing  the  alleged  crime.    In  Lynch  v. 
Commonwealth  (77  Pa.  205,  213,)  the  trial 
Judge  refused  to  charge  44  that  if  the  jury  have 
a  reasonable  doubt  as  to  the  condition  of  the  de- 
fendant's mind,  at  the  time  the  act  was  done,  he 
is  entitled  to  the  benefit  of  such  doubt  and  they 
cannot  convict ;"  and,  for  further  answer  to  (lie 
point,  said,  44  the  law  of  this  State  is  that  where 
the  killing  is  admitted  and  sanity  or  want  of  legal 
responsibility  is  alleged  as  an  excuse,  it  is  the  duty 
of  the  defendant  to  satisfy  the  jury  that  insanity 
actually  existed  at  the  time  of  the  act ;  a  mere 
doubt  as  to  such  insanity  will  not  justify  the  jury 
in  acquitting  on  that  ground."    That  instruction 
was  approved  by  this  Court;  and  substantially 
the  same  instruction  was  afterwards  sanctioned 
in  Ortwein  t?.  Commonwealth  (76  Pa.  421,  42.")), 
and  other  cases.     In  Coyle  v.  Commonwealth 
(100  Pa.  573),  the  same  rule  of  evidence  was 
again  recognized.    It  was  further  held  to  be  error, 
in  that  case,  to  instruct  the  jury  that  the  defence 
of  insanity  should  be  proved  by  clearly  prepon- 
derating evidence.    The  instruction  should  have 
been  44  fairly  preponderating"  instead  of 44  clearly 
preponderating  evidence."    Speaking  of  the  de- 
gree of  proof  required  by  the  words  employed  in 
that  case,  Mr.  Justice  Mekc unsaid  :    44  It  is  de- 
manding a  higher  degree  of  proof  than  the  au- 
thorities require.    It  may  be  satisfactorily  proved 
by  evidence  which  fairly  preponderates.    To  re- 


is  it  possible  for  U6  to  determine  which  me  jury 
adopted?  There  should  be  nothing  left  to  con- 
jecture, especially  in  a  capital  case.  It  is  enough 
to  know  that  the  jury  may  have  been  misled 
by  erroneous  instructions  on  a  point  vital  to  the 
defence. 

The  testimony  referred  to  in  the  sixth,  eighth, 
ninth  and  tenth  specifications  appears  to  have 
been  neither  incompetent  nor  irrelevant,  and  we 
think  it  should  have  been  admitted. 

Neither  of  the  remaining  specifications  of  error 
requires  special  notice.  That  part  of  the  charge 
embraced  in  the  eighteenth  specification  of  error 
contains  some  expressions  of  opinion,  etc.,  that 
might  have  been  profitably  omitted,  but  we  are 
not  prepared  to  say  that  they  are  positively  erro- 
neous. 

Judgment  reversed,  and  a  venire  facias  de  novo 
awarded.  w.  si.  s.,  Jr. 


©vpljans'  Court. 


Knight's  Estate. 


June  15,  1891. 


Will — Legacy —  Charity — Bequest for  charitable 
uses — What  constitutes — Latent  ambiguity- 
Act  of  April  26, 1835. 

A  society  formed  to  aid  by  means  of  lectures,  music, 
debates,  etc.,  in  establishing  the  rights  of  every  person  to 
entertain  and  express  his  cherished  opinions,  to  promote 
just  principles,  to  disseminate  scientific  truth,  and  to  aid 
human  progress,  in  pursuance  of  which 
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held  to  which  the  public  were  invited  by  published  ad- 
vertisements, is  a  charily ;  and  a  bequest  made  to  it  within 
thirty  days  of  the  death  of  a  testator  is  void. 

A  bequest  to  the  editor  and  proprietor  of  a  paper,  man- 
aged for  private  profit,  but  intended  "  to  assist  in  pro- 
moting the  cause  of  freedom  and  humanity  and  opposing 
superstition,  priestcraft,  bigotry,  and  every  kind  of  mental 
tyranny,"  is  not  for  a  charitabie  use,  but  is  merely  a  per- 
sonal bequest. 

Where  the  context  of  a  will  raises  an  obstacle  to  con- 
struing in  its  strict  sense  the  term  which  is  descriptive  of 
the  object  of  a  gift,  or  where  more  than  one  subject  or 
object  exists,  to  which  the  description  is  equally  apposite, 
extrinsic  evidence  may  be  called  in  to  remove  the  ob- 
scurity. 

Sur  exceptions  to  adjudication. 

The  facts,  as  they  appeared  upon  the  audit  of 
the  account  of  the  Fidelity  Insurance,  Trust  and 
Safe  Deposit  Company,  executor  of  the  will  of 
Joshua  L.  Knight,  deceased,  arc  sufficiently  set 
forth  in  the  adjudication  of  Ashman,  J.,  of 
which  the  following  is  the  material  portion : — 

"  The  testator  made  certain  specific  gifts  of 
household  goods,  books,  and  a  burial  lot,  and 
gave  $1000  to  the  Friendship  Liberal  League, 
and  S1000  to  the  editor  and  proprietor  of  the 
'  Boston  Investigator.'  He  directed  his  executor 
to  invest  $200  and  pay  the  income  yearly  to  the 
Odd  Fellows'  Cemetery  Company  to  keep  in  re* 
pair  his  burial  lot.  He  also  authorized  his 
executor  to  sell  his  real  estate,  and  he  gave  his 
residuary  estate  in  equal  shares  to  Elizabeth  J. 
Jackson,  Margaret  L.  Taxis,  and  the  Pennsylva- 
nia Society  to  Prevent  Cruelty  to  Animals.  His 
will  was  dated  March  19, 1890.  He  died  March 
28,  1890. 

"  The  question  to  be  determined  is  whether 
the  gifts  to  the  Liberal  League  and  the  '  Boston 
Investigator'  answer  to  the  description  of  a  chari- 
table or  religious  use.  The  Friendship  Liberal 
League  was  incorporated  by  the  Common  Pleas, 
May  1,  1885. 

"  The  National  Liberal  League,  of  which  this 
organization  is  a  branch,  by  Article  V.  of  its 
Constitution,  declares  one  of  its  objects  to  be 
'  to  promote  by  all  peaceable  and  orderly  means 
active  propagandism  of  the  great  principles  of 
religious  liberty,  etc'  Much  research  is  not 
needed  to  ascertain  the  character  of  this  gift  as  a 
bequest  to  a  charity.  The  definition  adopted  in 
Price  v.  Maxwell  (4  Cas.  23)  still  holds  good, 
that  '  whatever  is  given  ....  for  the  love  of 
our  neighbor  in  the  catholic  and  universal  sense, 
....  free  from  the  stain  of  everything  that  is 
personal,  private,  or  selfish,  is  a  gift  for  chari- 
table uses,.' 

"It  was  argued  that  the  statute  recognized 
literary  and  scientific  societies  as  contradistin- 
guished from  charitable  and  religious ;  and  when 
it  avoided  certain  bequests  for  charitable  or  re- 
ligious uses,  it  did  not  intend  to  affect  gifts  for 


scientific  or  literary  purposes.  Hence,  the  gift 
to  the  Liberal  League,  as  an  organization  purely 
scientific,  did  not  come  within  the  class  of  gifts 
which  were  subject  to  the  calendar-month  rule. 
The  answer  to  this  is : — 

14  1st.  That  the  primary  purpose  o^  the  League 
is  '  to  promote  just  principles,'  or,  as  the  Con- 
stitution of  its  parent  organization  expresses  it, 
'to  promote  ....  the  great  principles  of  re- 
ligious liberty,'  and  to  this  end  the  dissemination 
of  scientific  truth  is  a  mere  incident. 

"  The  Supreme  Court  say,  in  Price  v.  Maxwell 
(supra),  '  they  were  intended  to  embrace  objects 
of  a  religious,  literary,  and  scientific  character. 
.  .  .  .  To  hold  that  the  legislature  intended, 
to  lay  a  heavy  hand  only  on  gifts  for  the  relief  of 
the  destitute,  the  afflicted,  and  the  helpless,  while 
donations  for  objects  of  a  merely  literary  and 
scientific  character  were  to  be  exempted  from 
the  restriction,  would  be  doing  great  injustice  to. 
the  benevolence  and  common  sense  of  our  law- 
makers.' This  reasoning,  whether  satisfactory 
or  not,  has  passed  into  law,  and  binds  us. 

"  These  remarks  dispose  of  both  of  the  pecu- 
niary legacies.  That  to  the  editor  and  pro- 
prietor of  the  '  Boston  Investigator'  was  not  to 
the  legatee  as  an  individual,  but  as  the  represen- 
tative of  an  enterprise  which  was  charitable  and 
religious,  in  the  sense  in  which  those  words  are 
used  in  the  statute.  In  the  copy  of  the  paper 
produced  at  the  audit,  the  editorial  article  an- 
nouncing that  a  new  volume  would  begin  with 
the  next  issue,  stated  the  mission  of  the  publica- 
tion to  be  *  to  assist  in  promoting  the  cause  of 
freedom  and  humanity,  and  opposing  supersti- 
tion, priestcraft,  bigotry,  and  every  kind  of 
mental  tyranny.'  It  is  evident  that  this  crusade 
against  religion  constituted  the  religion  of  the 
proprietor  of  the  paper,  and  presumably  of  its 
patrons." 

To  this  adjudication  both  the  "  Friendship 
Liberal  League"  and  Lemuel  K.  Washburn,  the 
editor,  and  Ernest  Mendum,  executor  of  Josiah 
P.  Mendum,  late  the  proprietor  of  the  "  Boston 
Investigator,"  excepted. 

Charles  S.  Keyser%  for  exceptants. 

William  F.Johnson,  contra. 

July  3,  1891.  Ashman,  J.  The  will  in  this 
case  was  executed  within  a  month  of  the  testator's 
death,  and  this  circumstance  gives  rise  to  the 
inquiry  whether  the  legacies  to  the  Friendship 
Liberal  League  and  to  the  editor  and  proprietor 
of  "The  Boston  Investigator,"  were  for  chari- 
table uses,  and  therefore  void  under  the  Act  of 
1855.  The  object  of  the  League,  as  defined  by 
the  preamble  to  its  charter,  was  to  aid  by  means 
of  lectures,  music,  debates,  etc.,  in  establishing 
the  right  of  every  person  to  entertain  and  ex- 
press his  cherished  opinions,  to  promote  just 
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principles,  to  disseminate  scientific  truth,  and  to 
aid  human  progress.  The  evidence  showed 
with  distinctness  that  this  purpose  did  not  end 
with  inculcating  these  principles  among  the 
members  of  the  society,  but  that  it  comprehended 
their  dissemination  among  the  masses.  To  this 
end  public  meetings  were  held  at  stated  hours, 
principally  on  Sundays,  at  which  addresses  were 
delivered  and  debates  were  indulged  in.  Invita- 
tions to  the  public  to  attend  these  gatherings  were 
advertised  in  the  newspapers;  and  the  audiences 
included  persons  who  were  not  associated  with 
the  society.  The  society  had  also  its  social  side, 
as  evidenced  by  its  private  festivals;  but  the 
public  meetings  were  as  much  in  pursuance  of 
the  objects  of  its  charter  as  the  latter  assemblages. 
Its  character  as  a  charity  was  seated  in  this  pub- 
licity of  teaching.  Lord  Hardwicke,  in  At- 
torney-General v.  Pearce  (2  Atk.  88),  said,  that 
it  was  not  permanence  but  extensiveness  which 
constituted  a  public  charity ;  a  principle  which 
was  recognized  in  Jones  v.  Williams  ( Amb.  65 1 ) ; 
Howse  v.  Chapman  (4  Ves.  542),  and  Johnston 
v.  Swann  (3  Mad.  464).  These  lectures  ap- 
parently covered  a  wide  field,  one  of  them  being 
described  as  an  invective  against  the  Christian 
religion,  and  another  as  a  dissertation  upon  the 
tariff.  The  secretary  of  the  society,  however,  who 
was  also  one  of  its  original  corporators,  and  who 
presumably  knew  about  what  he  was  speaking  of, 
gave  a  compendious  statement  of  its  aims  in  one 
sentence  :  "  It  was  opposed  to  all  '  isms.'  "  This 
statement  suits  our  purpose,  but  while  it  explains 
the  philanthropic  sentiment  which  led  the 
organization  to  enlighten  society  upon  the  duty 
on  pig-iron,  and  at  the  same  time  to  warn  it 
against  the  errors  of  theology,  it  does  not  ex- 
plain why  the  society  itself  was  not  a  charity. 
It  was  certainly,  by  its  constitution  and  its  prac- 
tice, a  public  school;  and  "every  school  of 
public  instruction,"  says  Bell,  J.,  "  of  every 
grade,  is  embraced  within  the  notion  of  a  charity." 
(Wright  v.  Linn,  9  Barr,  p.  436.)  Under  that 
decision,  an  anti-ism  society  is  as  much  a  charity 
as  an  anti-tobacco  society,  or  an  anti-meat  diet 
brotherhood,  or  an  anti-chewing  gum  circle,  or 
even  as  the  famous'  "  United  Metropolitan  Im- 
proved Hot  Muffin  and  Crumpet  Baking  and 
Punctual  Delivery  Company,"  immortalized  by 
Charles  Dickens,  would  have  been  if  it  had  de- 
voted itself  to  teaching  the  English  people  how 
to  bake.  It  is  somewhat  to  be  regretted  that  an 
institution  possessing  a  charter  to  perform  such 
an  elevated  service  to  mankind  as  the  establish- 
ment of  the  rights  of  free  speech  and  free 
thought,  should  now  claim  that  it  is  only  a  scien- 
tific body,  dispensing  scientific  truths  primarily 
to  its  members  and  incidentally  to  the  com- 
munity. It  gains  nothing,  however,  by  the 
change  of  base.    Whether  purely  literary  and 


scientific,  or  purely  benevolent,  it  is  still  a 
charity,  which  is  subject  to  the  disability  im- 
posed by  the  eleventh  section  of  the  Act.  The 
argument  that  the  charitable  uses,  gifts  to  which 
were  avoided  by  that  section,  cover  only  such 
charities  as  fall  within  the  popular  meaning  of 
the  word,  and  have  in  them  a  philanthropic  or 
religious  element,  and  not  charities  in  the  legal 
sense,  embracing  secular  objects  as  well,  was 
fully  answered  in  Price  v.  Maxwell  (4  Cas.  23), 
The  charity  in  that  case  was  under  the  control 
of  the  Society  of  Friends,  but  the  Court  de- 
clared that  this  fact  had  nothing  to  do  with  the 
description  of  the  legacy  as  a  gift  to  charitable 
uses ;  in  other  words,  that  a  free  school  is  a 
charity;  and  therefore  within  the  inhibition  of 
the  Act,  whether  it  be  religious  or  secular,  or 
whether  it  be  run  by  Presbyterians,  or  Catholics, 
or  Liberal  Leaguers.  The  exact  point  was  de- 
cided later  in  Miller  v.  Porter  (3  P.  F.  S.  292), 
where  the  gift  was  to  found  a  college  wholly 
secular  in  its  teachings,  and  owing  no  allegiance 
to  any  sect  or  religious  body  whatever.  The 
gift  was  held  to  be  a  charity  within  the  purview 
of  the  statute.  It  is  unnecessary  to  say  more  on 
this  point. 

In  throwing  out  the  legacy  to  the  editor  and 
proprietor  of  the  "Boston  Investigator,"  the 
Auditing  Judge  was  in  error.  The  paper  was  a 
purely  private  undertaking,  managed  for  private 
profit ;  and  a  gift  to  it  .or  to  its  owners  was  like 
any  other  personal  bequest.  It  is  true  that  the 
objects  advocated  by  the  journal  were  kindred  to 
those  of  the  League :  "to  assist  in  promoting 
the  cause  of  freedom  and  humanity,  and  oppos- 
ing superstition,  priestcraft,  bigotry,  and  every 
kind  of  mental  tyranny."  It  is  also  highly  prob- 
able that  sympathy  for  the  movement  repre- 
sented by  both  enterprises,  prompted  to  both 
legacies ;  and  that  in  giving  to  those  who  con- 
ducted the  publication,  the  testator  supposed 
that  he  was  giving  to  the  cause  itself,  of  which 
the  "Investigator"  was  the  exponent.  This 
likelihood  is  enhanced  by  the  circumstance  that 
he  did  not  know  the  name  of  his  beneficiary, 
nor  that  the  editor  and  proprietor  were  really 
different  persons.  But  the  only  ambiguity  in 
his  language,  and  as  to  which  explanatory  evi- 
dence is  admissible,  is  in  his  omission  to  say 
whether  he  intended  the  editor  and  proprietor, 
who  were  in  charge  of  the  paper  at  the  date  of 
the  will,  or  the  person  or  persons  who  should 
control  it  at  his  death.  The  proof  was  that  no 
change  took  place  in  the  interval,  in  the  editor- 
ship or  proprietorship.  What  is  such  a  latent 
ambiguity  as  will  permit  of  parol  evidence  to 
clear  it,  is  fully  discussed  by  Mr.  Jarraan  ( 1  Jar. 
Wills,  ch.  14,  2d  ed.),  and  it  is  enough  to  say  as 
the  result  of  the  cases  cited  by  him,  that  where 
the  context  raises  an  obstacle  to  construing  in 
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its  strict  sense  the  term  which  is  descriptive  of 
the  object  of  the  gift,  or  where  more  than  one 
subject  or  object  exists,  to  which  the  description 
is  equally  apposite,  extrinsic  evidence  may  be 
called  in  to  remove  the  obscurity.  We  may 
not,  however,  go  behind  the  testator's  words, 
which  are  positive  in  their  literalness.  They 
certainly  fastened  no  trust  upon  the  legatees, 
which  a  charity,  supposing  the  Act  of  1855  was 
not  in  existence,  could  have  enforced.  (Schultz's 
Appeal,  30  P.  F.  S.  396.) 

Proof  was  made  that  Lemuel  K.  Washburn  was 
editor  at  the  date  of  the  will  and  of  the  death, 
and  that  Josiah  P.  Mendum  was  proprietor ;  and 
that  Mr.  Mendum  died  on  January  it,  1891, 
leaving  a  will,  of  which  Ernest  Mendum  is  ex- 
ecutor. The  legacy  of  $1000  is  awarded  in 
equal  shares  to  said  legatees. 

The  exceptions  of  these  legatees  are  sustained; 
and  the  other  exceptions  are  dismissed. 

h.  c.  o. 


June,  1891. 

Weir's  Estate. 

Widow* s  and  children's  exemption — Such  exemp- 
tion takes  precedence  of  claim  for  funeral  ex- 
penses— Appraisement  not   necessary  where 

,  exemption  is  claimed  in  cash — In  such  case 
a  delay  of  eleven  months  in  making  claim  is 
not  laches. 

Sur  exceptions  to  petition  for  allowance  of 
exemption. 

The  decedent  and  his  wife  both  died  on  the 
same  day,  leaving  surviving  an  only  child,  on 
whose  behalf  the  benefit  of  the  $300  exemption 
was  claimed  by  his  guardian.  The  claim  was 
not  made  until  eleven  months  after  the  death  of 
the  decedent,  but  the  demand  was  for  cash,  to  be 
retained  out  of  the  personal  estate. 

Exceptions  were  taken  to  the  allowance  of 
the  claim  on  behalf  of  Robert  McKnight,  the 
undertaker  who  buried  decedent,  upon  the 
ground  that  if  the  exemption  should  be  allowed 
there  would  not  be  any  money  left  in  th  esta  te 
to  pay  funeral  expenses  to  claimant,  who,  under 
the  Act  of  February  24,  1834,  is  a  preferred 
creditor  and  entitled  to  be  first  paid. 

D.  J.  Callaghan,  for  exceptant. 

Robert  W.  Fintetter,  contra. 

June  27,  1891.  Ashman,  J.  Under  the  Act 
of  April  14,  1 85 1,  the  right  of  the  widow  or 
children  of  a  decedent  to  retain  three  hundred 
dollars  in  value  out  of  his  estate,  is  so  far  abso- 
lute that  its  only  qualification  is  that  it  shall  not 
impair  the  lien  for  purchase-money.  The  re- 
tained property  "shall  not  be  sold,  but  suffered 
to  remain  for  the  use  of  the  widow  and  family." 
The  exception  in  iavor  of  the  vendor  is  in  itself  | 


a  legislative  declaration  that  the  exemption  privi- 
lege is  paramount  to  the  rights  of  all  creditors 
except  the  vendor.    It  is  true  that  there  is  a  class 
of  debts  which  the  decedent  did  not  contract, 
and  for  which,  nevertheless,  his  estate  is  liable, 
and  that  some  of  these  debts  are  in  a  sense  as 
justly  liens  upon  his  estate  as  the  debt  for  pur- 
chase-money.   The  expenses  of  settlement  be- 
long to  this  class,  and  of  necessity  are  payable 
in  advance  of  all  others,  because  they  are  in- 
curred in  the  ascertainment  of  the  estate  itself, 
without  which  the  estate  itself  can  scarcely  be 
said  to  have  a  legal  existence.    But  the  debt  for 
funeral  expenses  ranks  with  these  liabilities  only 
in  the  circumstance  that  it  arose  after  his  death, 
and  out  of  the  duty  of  his  legal  representatives 
to  bury  the  decedent,  and  not  out  of  their  duty 
to  settle  his  estate.  Compared  with  other  debts, 
it  has  in  motives  of  public  policy  as  well  as  by 
statute,  a  high  claim  to  priority ;  but  compared 
with  the  exemption  for  the  widow  and  children 
it  has  none ;  not  by  statute,  because  the  exemp- 
tion expressly  precedes  it,  and  not  by  public 
policy,  because  it  is  just  as  imperative  that  the 
widow  and  children  shall  not  starve  as  that  the 
decedent  shall  have  a  respectable  funeral.  The 
Legislature  has  not  recognized  the  distinction 
between  the  debts  of  the  decedent  and  those  of 
his  estate,  but  has  classed  his  funeral  expenses 
among  the  debts  owing  by  him  at  the  time  of  his 
death.    (Act  of  February  24,  1834,  sect.  21.) 
These  are  awarded  preference  in  common  with 
expenses  of  medicine  and  medical  attendance, 
and  servants'  wages,  so  that  the  undertaker  can 
no  more  claim  against  the  widow  and  children 
than  can  the  apothecary,  or  doctor  or  servant. 
If  this  class  of  preferred  creditors  may  outrank 
these  beneficiaries,  so  may  the  landlord,  who 
comprises  the  second  class ;  and  so,  indeed,  may 
the  general  creditors,  who  make  up  the  third 
class ;  because  these  several  sets  of  claimants  are 
to  be  paid  in  their  order,  and  if  the  exemption 
does  not  precede  them  all,  it  does  not  precede 
any  of  them  singly.    That  all  creditors  are,  how- 
ever, postponed,  is  clear  from  the  latest  Act  on 
the  subject  f  Act  of  June  4,  1883),  which  per- 
mits the  Orphans'  Court  to  set  aside  the  property 
of  the  decedent  for  the  widow  or  children,  where 
the  estate  does  not  exceed  three  hundred  dollars 
in  value,  without  raising  an  administration. 
The  point  has  also  been  decided  in  Groome's 
Estate  (7  C.  C.  Rep.  519). 

The  objection  is  invalid  that  the  guardian  was 
guilty  of  laches  in  delaying  the  claim  for  eleven 
months  after  the  death.  The  demand  was  to  re- 
tain the  exemption  in  cash,  which  required  no 
appraisement ;  and  it  was  made  before  any  ex- 
penses had  been  incurred  or  any  rights  had  inter- 
vened, with  which  it  interfered. 

The  petition  is  granted.  e.  f.  h. 
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Jan.  '91,  204. 

Kelly  V. 


February  26,  1891. 

Sun  Fire  Office. 


Fire  insurance — Insured  may  waive  benefits  in 
policy  by  his  course  of  dealing —  Where  insured 
agrees  to  procure  a  certificate  from  the  nearest 
magistrate  or  notary  public,  that  is  a  condi- 
tion precedent  to  his  recovery  on  the  policy — 
Election  to  rebuild,  effect  of. 

Where  the  holder  of  a  policy  of  fire  insurance  does 
not  elect  to  stand  upon  hi*  original  proofs,  but  pro- 
ceeds to  furnish  additional  matters,  he  cannot  after- 
wards  claim  that  the  original  proofs  were  sufficient, 
and  thus  debar  tbe  company  from  exercising  their 
option  to  rebuild  within  sixty  days  after  proofs  of  loas 
are  complete. 

While  an  insurance  company  has  no  right  to  require 
a  public  officer  to  act  in  the  adjustment  of  its  risks, 
there  is  no  rule  of  law  or  public  policy  whiih  forbids 
the  parties  to  a  policy  from  contracting  that  the  in- 
sured shall  procure  a  certificate  of  loss  from  tbe  nearest 
magistrate,  notary,  or  other  public  officer. 

Insurance  Co.  r.  Block,  109  Pa.  535,  and  Davis 
Shoe  Co.  p.  Kittanning  Ins.  Co.,  27  Wbbklt  Notes, 
108,  overruled. 

Where  a  policy-holder  begins  suit,  tbe  company  is 
relieved  from  carrying  out  its  election  to  rebuild  dur- 
ing the  progress  of  the  suit. 


Appeal  of  the  Sun  Fire  Office,  defendant, 
from  the  judgment  of  the  Common  Pleas  of 
Wayne  County,  in  an  action  of  assumpsit, 
brought  by  S.  A.  Kelly,  upon  a  policy  of  tire  in- 


The  facts,  as  they  appeared  at  the  trial,  before 
Seelrt,  P.  J.,  are  substantially  as  follows  :  On 
April  5,  1887,  the  Sun  Fire  Office  issued  to  S. 
A.  Kelly  a  policy  of  insurance  to  indemnify  him 
against  loss  or  damage  by  tire  to  the  extent  of 
$1800.  The  property  insured  was  a  dwelling- 
bouse  and  drug  store  combined. 

The  policy  contained,  inter  alia,  the  following 
stipulations  as  to  the  proceedings  in  case  of 


1.  Persons  sustaining  loas  or  damage  by  Are  shall 
forthwith  give  notice  of  said  loss  in  writing  to  the 
society,  and  as  soon  thereafter  as  possible  render  a  par- 
ticular account  of  such  loss,  signed  and  sworn  to  by 
them,  stating  whether  any  and  what  other  insurance 
ha*  been  made  on  the  same  property,  giving  copies  of 
the  written  portions  of  all  policies  thereon  ;  also  the 


actual  cash  value  of  the  property  and  their  interest 
therein,  for  what  purpose  and  by  whom  the  building 
insured,  or  containing  the  property  insured,  and  the 
several  parts  thereof,  was  used  at  the  time  of  the  loss  ; 
when  and  how  the  Are  originated  ;  and  shall  also  pro- 
duce a  certificate,  under  the  hand  and  seal  of  a  magis- 
trate or  notary  public  nearest  to  the  place  of  the  fire, 
not  concerned  in  the  loss  as  a  creditor  or  otherwise, 
nor  related  to  the  insured,  Btatiug  that  he  has  exam- 
ined the  circumstances  attending  the  loss,  knows  the 
character  and  circumstances  of  the  insured,  and  verily 
believes  that  the  insured  has,  without  fraud  or  evil 
practice,  sustained  loas  on  the  property  insured  to  the 
amount  which  snch  magistrate  or  notary  shall  certify. 
The  insured  shall,  if  required,  submit  to  an  examina- 
tion or  examinations,  under  oath,  by  any  person  ap- 
pointed by  the  society,  and  subscribe  to  such  examin- 
ations when  reduced  to  writing ;  and  shall  also 
produce  their  book  of  account  and  other  vouchers,  and 
exhibit  the  same  for  examination  at  the  offioe  of  the 
society,  and  permit  extracts  and  copies  thereof  to  be 
made.  The  insured  shall  also  produce  certified  copies 
of  all  bills  and  invoices,  the  originals  of  which  have 
been  lost,  and  shall  exhibit  all  that  remains  of  the 
property  which  was  covered  by  this  policy,  damaged 
and  not  damaged,  for  examination  to  any  person  or 
persons  named  by  tbe  society.  No  profit  or  advantage 
of  any  kind  is  to  be  included  in  the  claim. 

3.  If  the  loss  sustained  be  upon  a  building,  fixtures 
or  machinery,  the  insured  shall,  if  required,  furnish 
duly  verified  plans  and  specifications  of  snch  property 

destroyed  or  damaged  If  the  claim  be  for 

building,  machinery,  and  fixtures  destroyed  by  fire, 
the  insured  shall  procure  the  duly  verified  certificate 
of  some  reliable  and  responsible  builder,  and  also  of  a 
reliable  and  responsible  engineer,  and  also  of  a  car- 
penter or  other  competent  person,  which  certificate 
shall  give  in  detail  the  actual  cash  value  of  such 
building,  machinery,  and  fixtures  immediately  before 
said  fire,  and  said  certificate  shall  be  attached  to  and 
form  a  part  of  the  proofs. 

4  It  shall  be  optional  with  the  society  to 

take  the  whole  or  any  part  of  the  articles  at  their  ap- 
praised value,  and  also  to  repair,  rebuild,  or  replace 
the  property  lost  or  damaged,  with  other  of  the  like 
kind  and  quality,  within  a  reasonable  time,  giving 
notice  of  its  intentions  so  to  do  within  thirty  days  after 
completion  of  the  proofs  herein  required. 

11.  Loss  money  will  be  payable  at  the  expiration  of 
60  days  from  the  date  of  the  adjustment  of  a  claim, 
unless  the  society  shall  have  replaced  tbe  property 
damaged  or  destroyed,  or  have  given  notice  of  its  in- 
tention to  rebuild  or  repair  the  damaged  premises. 

On  October  27,  1889,  the  property  was 
destroyed  by  fire.  The  proofs  of  loss  were  for- 
warded to  the  adjuster  about  December  2,  and 
were  received  by  him  two  days  later.  On  De. 
cember  5,  they  were  returned  to  the  plaintiff, 
who  sent  them  to  the  company  with  the  cor. 
rectinns  asked  for  on  January  SO,  1890;  they 
were  received  by  the  udjuster  on  February  1st. 
On  February  28,  the  company  served  notice  on 
Kelly  of  their  intention  to  rebuild,  and  called  upon 
him  to  furnish  plans  and  specifications  for  that 
purpose  in  accordance  with  the  terms  of  the 
policy.  On  March  19,  1890,  Kelly  sent  the 
plans  and  specifications  as  requested,  together 
with  a  letter  in  which  he  denied  the  right  of  the 
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company  to  replace  the  property  and  said  that  he 
would  forthwith  bring  suit  unless  the  claim  was 
paid,  and  on  April  4,  1890,  began  this  suit. 

Defendant  requested  the  Court  to  charge  the 
jury  as  follows :  Under  the  undisputed  evidence 
in  the  case,  the  verdict  of  the  jury  must  be  for 
tbe  defendant.  Answer.  We  decline  that,  be* 
cause  we  think  that  this  fact  that  we  submit  to 
you  is  one  that  must  go  before  the  jury.  You 
have  the  evidence  of  Mr.  Lundy,  the  evidence 
of  Mr.  McCarty,  the  evidence  of  Dr.  Kelly,  I 
think  they  are  the  three  witnesses  bearing  on  the 
the  fact,  and  Mr.  Fellows,  and  the  evidence  as  it 
stands  we  think  forbids  that  the  Court  should 
pass  upon  that  question,  and  for  that  reason  we 
must  submit  the  question  to  you.  Take  the  case, 
gentlemen,  and  dispose  of  it  according  to  tbe 
evidence.    (First  assignment  of  error.) 

Tbe  Court  charged  the  jury,  inter  a/io,  as  fol- 
lows: "  If  you  find,  under  the  terms  of  this  policy, 
with  the  instructions  we  have  given  you  as  to 
the  rights  of  the  parties,  that  the  company  bad 
not  lost  this  right  of  option  by  its  negligence, 
then,  having  notified  the  plaintiff  of  their  de- 
termination to  rebuild,  they  could  not  be  held 
liable  upon  this  policy  ;  they  could  be  required  to 
rebuild,  but  not  in  this  proceeding,  and  your 
verdict  would  necessarily  be  for  the  defendant. 
But,  if  by  their  negligence  and  delay  you  find 
that  they  have  lost  their  right  of  option,  then 
they  would  be  liable  upon  this  policy  for  such 
sum  not  exceeding  the  amount  named  in  the 
policy  as  would  compensate  the  plaintiff  for  the 
loss  sustained  by  the  destruction  of  tbe  build- 
ng.  .  .  .  . 

"  So  far  as  the  certificate  of  the  magistrate  is 
concerned  we  are  inclined,  gentlemen,  to  relieve 
you  of  all  consideration  of  that  question.  We 
think  the  case  that  has  been  presented  to  us 
here,  in  the  109th  State  Reports,  the  Supreme 
Court  have  intended  to  say — we  understand 
them  to  say — that  no  insurance  company  lias  the 
right  to  require  the  production  of  such  certificate 
from  a  magistrate  or  a  notary  public.  We  hope 
they  have  meant  to  say  this,  for  although  this  in 
former  years  was  held  to  be  a  condition  precedent 
to  recovery,  it  required  sometimes  of  an  insured 
that  which  was  impossible  for  him  to  render,  and 
no  insurance  company  has  any  power  over  a 
magistrate  or  notary  public  to  require  him  to  render 
such  certificate.  We  think  so  far  as  that  certifi- 
cate is  concerned  that  the  proofs  of  loss  were 
sufficient." 

Verdict  for  plaintiff  for  $1874.70,  and  judg- 
ment thereon.  Defendant  appealed,  assigning 
for  error,  the  answer  to  the  point  presented  and 
the  portions  of  the  charge  quoted. 

Edward  N.  Willard  (Everett  Warren  and  C. 
E,  Mumford  with  him),  for  appellant. 

George  S.  Purdy,  for  appellee. 


March  9,  1891.  Paxson,  C.  J.  The  policy 
of  insurance  on  which  this  suit  was  brought  in 
the  Court  below,  gave  the  defendant  company 
the  option  to  re-build,  or  pay  the  amount  of  loss 
sustained,  in  case  the  property  insured  was  de- 
stroyed by  fire.  The  learned  Judge  below  con- 
ceded its  right  of  option,  but  left  it  to  the  jury  to 
find  whether  the  company  had  lost  its  right  by 
its  delay  in  exercising  it.  The  jury  found  the 
delay,  and  if  there  was  evidence  upon  this  point 
sufficient  to  submit  the  verdict  must  stand. 

I  do  not  understand  tbe  facts  to  be  disputed. 
Those  that  are  important  are  substantially  as 
follows :  The  proofs  of  loss  were  forwarded  to  the 
adjuster  about  December  2,  and  were  received 
by  bim  two  days  thereafter.  On  December  5, 
they  were  returned  to  the  plaintiff,  who  sent  them 
to  the  company  with  the  corrections  asked  for 
on  the  30th  of  January.  I  find  no  con  tradition  of 
this  testimony,  and  one  of  the  papers  which  made 
up  the  corrections  bears  that  date.  They  were 
received  by  Mr.  Fellows,  the  adjuster,  on  Feb- 
ruary 1.  On  February  28,  1890,  the  company 
served  notice  on  the  plaintiff  of  its  intention  to 
rebuild,  and  called  upon  him,  under  the  terms  of 
the  policy,  to  furnish  plans  and  specifications  for 
that  purpose.  The  plans  and  specifications  were 
furnished,  but  tbe  plaintiff  alleged  that  the  option 
of  the  company  bad  not  been  exercised  in  time, 
and  brought  this  suit,  not  upon  a  contract  to  re- 
build, but  for  the  loss  under  the  policy. 

I  do  not  understand  the  ruling  of  the  Court 
below,  or  the  argument  of  plaintiff's  counsel,  to 
be  based  upon  a  denial  of  any  of  tbe  foregoing 
facts.  On  the  contrary,  it  is  assumed  that  the 
original  proofs  of  loss  were  complete,  and  a  full 
compliance  with  the  conditions  of  the  policy; 
that  tbe  additional  proofs  required  by  the  com- 
pany were  unreasonable,  and  that  the  time  limited 
for  the  option  of  the  company  commenced  to  run 
not  later  than  December  5.  If  they  are  right  in 
this  the  company  has  no  defence. 

There  would  have  been  more  force  in  this 
position  bad  the  plaintiff  elected  to  stand  upon 
his  original  proofs.  lie  did  not  do  so,  but  pro- 
ceeded to  furnish  the  additional  matters  required. 
Granted,  that  as  to  any  of  these  matters  he  had 
a  right  to  decline  further  information,  he  waived 
such  right  by  furnishing  it.  We  have  repeatedly 
held  that  insurance  companies  may  waive  the 
benefit  of  provisions  in  their  policies  by  this 
course  of  dealing,  and  it  is  only  fair  that  we 
should  hold  the  assured  to  tbe  same  rule.  The 
company,  by  the  terms  of  its  policy,  had  thirty 
days  within  which  to  exercise  its  option,  after  the 
completion  of  the  proofs  of  loss.  The  proofs  can- 
not be  said  to  have  been  completed  until  the 
thirtieth  of  January.  This  conclusively  appears 
from  the  act  of  the  plaintiff  himself.  Had  he 
notified  the  company  in  December  that  he  re- 


WEEKLY  NOTES  OF  CASES. 


271 


gurded  his  proofs  as  complete,  and  would  furnish 
no  other,  the  company  would  not  have  been  mis- 
led, but  would  have  been  put  to  its  option, 
assuming  that  the  proofs  were  sufficient. 

We  have  not  entered  into  the  details  of  the 
proofs  of  loss  for  the  reason  that  we  do  not  con- 
sider it  necessary  under  our  view  of  the  case. 
There  is  one  matter,  however,  to  which  we  will 
refer.  It  is  not  absolutely  necessary  to  our  de- 
cision, yet  it  is  fairly  raised  and  assigned  as  error. 
We  do  so  that  the  profession  may  not  be  misled. 

The  third  assignment  alleges  that  the  Court 
erred  in  the  following  portion  of  its  charge.  "  So 
far  as  the  certificate  of  the  magistrate  is  con- 
cerned, we  are  inclined,  gentlemen,  to  relieve 
you  of  all  consideration  of  that  question.  We 
think  the  case  that  has  been  presented  to  us  here, 
in  the  109th  Slate  Reports,  the  Supreme  Court 
have  intended  to  say — we  understand  them  to 
say — that  no  insurance  company  has  the  right 
to  require  the  production  of  such  a  certificate 
from  a  magistrate  or  a  notary  public.  We  hope 
they  have  meant  to  say  this,  for  although  this  in 
former  years  was  held  to  be  a  condition  precedent 
to  recovery,  it  required  sometimes  of  an  insured 
that  which  was  impossible  for  him  to  render,  and 
no  insurance  company  has  any  power  over  a 
mugistrate  or  notary  public  to  require  him  to 
render  such  certificate.  We  think  so  far  as  that 
certificate  is  concerned  that  the  proofs  of  loss 
were  sufficient." 

The  case  above  referred  to  by  the  learned 
Judge  was  Insurance  Company  t\  Block  (109 
Pa.  535.)  The  precise  language  in  the  opinion 
of  the  Court  in  that  case  is  as  follows :  "  The 
company  had  no  right  to  require  a  public  officer 
to  act  in  the  adjustment  of  its  risks,  and  the 
neglect  of  the  assured  to  even  ask  a  certificate 
from  that  officer  would  have  been  no  default  " 

If  the  learned  Judge  below  was  misled  by  the 
foregoing,  he  has  the  consolation  of  knowing 
that  the  writer  was  equally  misled  in  the  recent 
case  of  Davis  Shoe  Company  v.  Kittanning  In- 
surance Company  (27  Weekly  Notes,  108), 
where  he  adopted  the  language  referred  to  with- 
out much  reflect  ion  and  in  the  stress  of  business. 
Fortunately,  whether  right  or  wrong,  it  has  done 
no  injury.  As  each  of  those  cases  was  decided 
upon  other  sufficient  grounds,  and  the  remark 
may  be  regarded  as  dictum,  the  present  seems 
a  fitting  time  to  examine  the  question  and  see  if 
the  dictum  is  law.  If  not,  it  is  our  plain  duty, 
as  it  is  our  pleasure,  to  say  so  promptly. 

We  do  not  think  it  was  error  to  say  that  an 
insurance  company  "  had  no  right  to  require  a 
public  officer  to  act  in  the  adjustment  of  its 
risks."  No  such  officer  could  be  compelled  to  do 
so.  This  is  plain  enough.  It  does  not  follow 
that  the  parties  to  a  policy  of  insurance  may  not 
contract  that  the  insured  shall  procure  a  certifi- 


cate from  the  nearest  magistrate,  notary,  or  other 
officer.  Such  contract  is  not  forbidden  by  any 
law  or  rule  of  public  policy^  It  may  be  a  foolish 
contract  on  the  part  of  the  assured,  but  we  do 
not  reform  men's  contracts  because  of  their  folly. 
In  the  case  in  hand  the  plaintiff  did  not  complain 
of  this  clause ;  on  the  contrary,  he  complied  with  it. 

While  the  right  of  a  company  to  compel  a 
public  officer  to  adjust  its  loss  cannot  be  success- 
fully claimed,  yet,  where  such  a  clause  exists  in 
a  policy,  by  the  agreement  of  the  parties,  we  are 
not  prepared  to  adopt  the  expression  in  Insurance 
Company  v.  Block,  that  "  the  neglect  of  the  as- 
sured to  even  ask  a  certificate  from  that  officer 
would  have  been  no  default."  We  are  not  deal- 
ing with  the  case  of  an  attempt  on  the  part  of 
the  assured  to  obtain  such  a  certificate,  and  the 
refusal  of  the  officer  to  give  it. 

This  is  not  a  new  question,  and  we  are,  there- 
fore, spared  an  extended  discussion  of  it.  It  is 
sufficient  to  refer  to  the  authorities.  In  Phillips 
on  Insurance  (Vol.  2,  page  472),  the  rule  is  thus 
stated  :  44  Fire  policies  generally  have  a  provision 
that  the  assured  shall  produce  certain  certificates 
respecting  the  loss,  which  vary  considerably,  as 
will  appear  from  the  instances  to  be  given.  It  is, 
like  all  express  conditions,  always  to  be  complied 
with,  unless  the  right  to  demand  the  certificate  is 
expressly  or  impliedly  waived  by  the  insurers." 
This,  I  believe,  is  the  rule  in  all  the  best  books 
on  insurance  ;  it  is  certainly  so  in  Flanders  on 
Fire  Insurance  (page  586  of  second  edition),  and 
in  Wood  on  Fire  Insurance  (at  page  710).  It 
was  also  declared  in  the  Court  of  King's  Bench 
by  Lord  Kenton,  Chief  Justice,  nearly  a  century 
ago,  in  Worsley  v.  Wood  (6  T.  R.  710),  and  has 
continued  to  be  the  law  of  England  to  this  day. 
In  Columbian  Insurance  Company  v.  Lawrence  (2 
Peters,  25),  Chief  Justice  Marshall  sustained 
a  similar  provision,  and  when  the  same  case 
came  before  the  same  Court  seven  years  later, 
the  principle  was  affirmed  by  Mr.  Justice  Story. 
(See  10  Peters,  507.)  The  doctrine  was  equally 
affirmed  in  Gilligan  r.  Commercial  Fire  Insur- 
ance Company  (87  N.  Y.  626) ;  Johnson  v. 
Phoenix  Insurance  Company  (112  Mass.  49); 
Daniels  r.  Equitable  Fire  Insurance  Company  (50 
Conn.  551).  In  our  own  cases  of  Commonwealth 
Insurance  Company  v.  Sennett  et  al.  (41  Pa. 
161),  and  Mueller  v.  South  Side  Fire  Insurance 
Company  (87  Id.  399),  the  same  rule  is  recognized, 
and  in  the  former  case,  the  opinion  of  Lord 
Kenton  in  Worsley  r.  Wood,  supra,  is  referred 
to  with  approval. 

The  only  cases  cited  against  this  overwhelming 
weight  of  authority  were  Fire  Insurance  Com- 
pany v.  Block  and  Davis  Shoe  Company  v. 
Kittanning  Insurance  Company,  supra.  The 
dictum  of  those  cases  must  give  way  before  such 
an  unbroken  line  of  decisions. 
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The  moral  to  be  drawn  from  this  is,  that  in 
every  instance  it  is  wise  to  study  a  case  with  suf- 
ficient care  to  ascertain  the  very  point  decided, 
and  not  place  too  much  reliance  upon  the  illus- 
trations of  the  Judge  who  writes  the  opinion. 
They  are  sometimes  drawn  hastily  from  the 
means  conveniently  at  hand,  and  necessarily,  1n 
our  great  pressure  of  business,  without  the  exami- 
nation and  reflection  which  we  give  to  the  question 
decided.  I  may  be  allowed  to  point  this  moral, 
for  the  reason,  that  it  is,  in  part,  at  least,  pointed 
at  myself. 

It  was  urged  on  behalf  of  the  plaintiff  that 
the  defendant  company  merely  announced  its 
election  to  rebuild,  and  has  not  in  point  of  fact 
done  so,  nor  has  it  attempted  to  do  so.  The 
answer  to  this  is,  that  its  right  to  rebuild  was  de- 
nied by  the  plaintiff,  and  such  denial  promptly 
followed  by  a  suit.  The  company  could  not  be 
required  to  pay  and  rebuild  also. 

Our  conclusion  is,  that  the  option  to  rebuild 
was  exercised  in  time,  and  that  this  suit  cannot 
be  sustained. 

Judgment  reversed.     .  w.  m.  s.,  jr. 


Common  picas* 


C.  P.  No.  2. 

Bloomingdale  v.  Victor  et  al. 

Interpleader — Nonsuit — Possession  as  evidence 
oj  ownership  of  goods — Proof  of  possession — 
Evidence. 

Sur  rule  to  take  off  nonsuit. 
The  facts  sufficiently  appear  in  the  opinion  of 
the  Court. 

John  C.  Bullitt  {Richard  C.  Dale  with  him), 
for  plaintiff. 

William  A.  Afanderson,  contra. 

August  6,  1891.  Pennypacker,  J.  Charles 
Bloomingdale,  the  claimant  in  the  interpleader, 
testified  that  he  was  the  owner  of  the  store- 
house No.  332  Market  Street  at  the  time  of  the 
levy ;  that  the  firm  of  Bloomingdale  &  Co.,  con- 
sisting of  himself,  B.  F.  Bloomingdale  and  Ber- 
nard Kohn,  occupied  the  third  story  of  the 
building,  and  that  the  goods  levied  upon  were 
in  that  room.  He  further  said,  "they  were  in 
my  store-house,  332  Market  Street,  among  other 
goods  belonging  to  Bloomingdale  &  Co.  These 
goods  were  separate.  They  were  under  my 
control  iust  as  the  other  goods  were.    Of  course 


I  had  my  boy  there  to  take  care  of  them.  .  .  . 
These  goods  were  entirely  under  my  control. 
Q.  Did  any  one  else  have  control  or  give  direc- 
tions about  these  goods?  A.  No  one  else  had 
control,  and  I  gave  my  boy  sometimes  direc- 
tions." This  constitutes  all  of  the  material  tes- 
timony. After  the  plaintiff  had  closed,  the 
Court  granted  a  nonsuit. 

The  plaintiff  had  the  affirmative  of  the  issue 
and  it  is  difficult  to  understand  why,  when  he 
was  upon  the  stand,  he  did  not  give  the  facts 
upon  which  he  rested  his  claim  of  title  so  that 
the  case  could  have  been  determined  on  its 
merits.  He  preferred,  however,  to  rest  upon 
the  meagre  evidence  presented,  and  it  is  neces- 
sary to  meet  the  question  raised  by  it.  The 
issue  to  be  tried  was  whether  or  not  the  right  of 
property  in  the  goojjs  was  in  the  plaintiff.  It  is 
contended  in  his  behalf  that  upon  proof  of  pos- 
session the  law  raises  a  presumption  of  owner- 
ship and  that  consequently  he  had  shown  enough 
to  make  out  a  prima  facie  case  in  his  favor. 
Assuming  that  proof  of  exclusive  possession 
without  other  qualifying  facts  is  some  evidence 
of  ownership,  what  is  there  in  this  case  to  show 
that  he  had  such  possession  ?  He  does  not  say 
that  he  was  in  possession,  and  he  leaves  it  to  be 
inferred  from  a  state  of  facts,  to  say  the  least, 
capable  of  an  entirely  different  interpretation. 
The  goods  were  in  that  story  of  the  building 
occupied  by  Bloomingdale  &  Co.,  among  other 
goods  of  the  firm,  though  separate,  and  were 
entirely  in  his  control  just  as  the  other  goods  of 
the  firm  were.  The  reasonable  inference  is, 
that  they  were  in  the  possession  of  the  firm,  and 
that  his  control  was  because  of  the  fact  that  he 
was  a  member  of  the  firm,  and  acted  as  agent 
for  it.  If  he  had  made  a  claim  on  behalf  of  the 
firm,  or  for  an  interest  in  the  goods  arising  out 
of  his  membership  in  that  firm,  a  different  ques- 
tion would  be  before  us,  but  he  has  asserted,  and 
is  required  to  prove  a  right  of  property  not  in 
the  firm,  but  in  himself.  In  the  event  of  a  claim 
made  on  behalf  of  the  firm  a  bond  upon  which 
they  would  have  been  responsible  would  have 
been  required  and  the  goods  would  have  been 
delivered  to  them  or  to  some  one  for  them.  No 
amendment  with  a  view  to  putting  the  pleadings 
in  a  shape  to  raise  this  question  was  suggested. 
It  has  been  held  that  upon  a  claim  of  a  right  of 
property,  another  and  limited  interest  cannot  be 
proven.  (Meyers  v.  Prentzell,  9  Casey,  482  ; 
Stewart  v.  Wilson,  6  Wright,  450.)  The  evi- 
dence in  this  case  is  too  slight  and  uncertain  to 
justify  a  verdict  in  favor  of  the  plaintiff. 

The  rule  is  discharged. 
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C.  P.  No.  a. 

Brock  v.  Watson. 

Evidence —  Written  instrument — Sufis  ending  wit- 
nesses— Necessity  of  calling  subscribing  witness 
—  Written  agreement  set  forth  in  the  statement 
filed  and  the  execution  not  denied— Admissions 
—New  trial—  When  not  granted. 

Sur  rule  for  a  new  trial. 

The  facts  necessary  for  an  understanding  of 
the  case  sufficiently  appear  in  the  opinion  of  the 
Court. 

William  Hopple,  fr.,  for  the  rule. 
William  W.  Smithers,  contra. 

August  11,  1891.  Pennypacker,  J.  This 
suit  was  brought  to  recover  the  sum  of  one 
hundred  and  twenty-five  dollars  advances  paid 
by  the  plaintiff  to  the  defendant  upon  a  written 
agreement  for  the  purchase  of  real  estate.  It 
was  alleged  upon  the  part  of  the  plaintiff  and 
denied  by  the  defendant  that  the  latter  had  failed 
to  comply  with  the  terms  of  the  agreement. 
Upon  the  trial  of  the  cause  the  written  agree- 
ment was  offered  in  evidence  after  having  been 
identified  by  the  plaintiff  without  the  production 
of  the  subscribing  witness  and  was  admitted  by 
the  Court  under  objection.  It  is  contended  for 
the  defendant,  that  in  so  doing,  the  Court  erred. 
Whether  or  not  the  rule  requiring  the  proof  of 
written  instruments  by  the  production  of  the  sub- 
scribing witnesses  ought  to  be  adhered  to,  since 
the  passage  of  the  Act  of  Assembly  making  the 
parties  to  the  suit  competent  to  testify,  we  do  not 
think  that  this  is  a  case  for  its  enforcement. 
Rule  1 ,  of  the  Rules  of  Court,  provides  that, 
"  In  all  actions  brought  in  this  Court  upon 
any  deed,  bond,  bill,  note,  or  other  instrument 
of  writing,  a  copy  of  which  shall  have  been 
filed  within  two  weeks  from  the  return  day  to 
which  the  action  is  brought,  it  shall  not  be 
necessary  for  the  plaintiff,  on  the  trial,  to  prove 
the  execution  thereof,  but  the  same  shall  be 
taken  to  be  admitted"  unless  the  execution  is 
denied  by  affidavit  filed.  The  return  Hay  of  the 
summons  was  the  first  Monday  of  July,  1889, 
and  on  the  9th  of  July  the  plaintiff  filed  a  state- 
ment of  his  claim  containing  as  an  exhibit,  a 
copy  of  the  written  agreement.  The  defendant 
thereupon  filed  an  affidavit  of  defence  setting 
forth,  inter  alia,  "  It  is  true  that  on  the  4th  day 
of  May,  1889,  an  agreement  was  made  between 
the  plaintiff  and  defendant,  of  which  exhibit  A, 
attached  to  the  plaintiff's  statement,  is  a  copy." 
So  far  from  denying  the  execution  of  the  agree- 
ment, he  made  an  affidavit  to  the  fact,  and  the 
plaintiff  might  well  therefore  assume  that  he 
would  not  be  required  to  produce  the  technical 
proof.  Moreover,  when  the  defendant  was 
called  to  the  stand,  the  written  agreement  was 


shown  to  him,  and  he  testified  :  "  I  signed  the 
contract,"  so  that  the  fact  was  in  evidence  in  his 
own  part  of  the  case,  and  the  admission  of  the 
agreement  in  that  of  the  plaintiff  would  have 
done  him  no  harm  had  it  been  irregular. 

The  real  question  to  be  determined  was, 
whether  or  not  there  had  been  a  failure  on  the 
part  of  the  defendant  to  comply  with  the  terms 
of  the  contract,  and  this  question  was  properly 
submitted  to  the  jury,  who  have  found  in  favor 
of  the  plaintiff.  The  result  of  the  verdict  is 
that  the  plaintiff  recovers  the  money  he  had 
paid  and  the  defendant  retains  the  land. 

The  rule  for  a  new  trial  is  discharged. 


©rpfjans'  ffiourt 


Howell's  Estate. 


July,  1891. 


decedents'  estates — Collateral  inheritance  tax — 
Legacies  under  $250  liable  for  tax  if  the  gross 
amount  of  such  legacies  amounts  to  $250 — ' 
Act  of  May  6,  1887 — Meaning  of  the  word 
estates"  as  used  therein. 

Where  the  clear  value  of  an  estate  passing  to  persons 
or  bodies  corporate,  not  exempt  from  the  collateral  in- 
heritance tax,  under  the  provisions  of  the  Act  of  May  6, 
1887,  exceeds  $250,  the  several  legacies  of  which  such 
an  estate  consists  are  liable  lo  the  tax,  even  though  one 
or  all  such  legacies  are  "  valued"  at  a  less  sum  than  $250. 

Com.  v.  Boyle,  2  Del.  Co.  Rep.  335,  and  Mixter's 
Estate,  28  Wekkly  Notks,  182,  followed;  Com.  v. 
Kerchncr,  24  Id.  260,  distinguished. 

Sur  exception  to  adjudication. 

The  facts  of  the  case  are  sufficiently  set  forth 
in  the  opinion  of  the  Court. 

The  Auditing  Judge,  Penrose,  J.,  awarded 
the  tax  to  the  Commonwealth.  To  this  finding 
an  exception  was  filed  on  behalf  of  certain  chari- 
ties as  legatees. 

John  Marshall  Gest,  for  exceptants. 

The  word  "estates"  as  used  in  the  Act  of 
April  7,  1826,  and  also  in  the  Act  of  May  6, 
1887,  refers  to  the  estate  of  the  legatee  and  not 
to  the  estate  of  the  decedent. 

Com.  v.  Kerchncr,  24  Wkkki.Y  NOTES,  260. 

The  New  York  Act,  which  is  almost  a  ver- 
batim copy  of  the  Pennsylvania  Act,  has  been 
so  construed. 

In  re  Cager.-IIl  N.  Y.  343. 

In  re  Howe,  112  Id.  IOO;  48  Hun,  235. 

In  re  Hopkins,  6  He  mar  est,  I. 

In  re  McCready,  Id.  292.  I 
In  re  Smith,  5  Id.  90. 
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The  only  case  where  the  Surrogate  Court  in 
New  York  has  decided  the  contrary  is  the  matter 
of  Miller  (5  Demarest,  132),  where  it  held  thai 
the  word  "estate"  in  the  exempting  clause  re- 
ferred to  the  estate  of  the  testator,  but  that  case 
was  never  followed  and  was  expressly  overruled. 
McVean  v.  Sheldon,  48  Hun,  163. 

S.  Davis  Page,  Edward  P.  Allinson,  and  Boies 
Penrose,  contra. 

July  11,  1891.  Hanna,  P.  J.  Testator  be- 
queathed the  bulk  of  his  large  estate,  amounting  to 
over  $400,000,  for  the  use  of  his  wife  and  children. 
He  also  bequeathed  other  legacies,  and  an  annuity 
which,  it  is  conceded,  is  subject  to  the  collateral 
tax,  which  has  been  paid ;  and  in  addition  he  gave 
to  each  of  seven  charitable  institutions  or  socie- 
ties the  sum  of  (200,  in  the  aggregate  $1400. 
The  Auditing  Judge  directed  the  tax  to  be  de- 
ducted from  the  legacies  respectively,  and 
awarded  the  amount,  $70,  to  the  Common- 
wealth. On  behalf  of  the  charities  an  excep- 
tion to  the  award  has  been  filed.  And  it  is 
contended  that  the  legacies,  each  being  less  than 
$250,  are  not  liable  for  the  tax.  The  question 
therefore  is  whether  these  legacies  are  subject  to 
the  collateral  inheritance  tax  imposed  by  the  Act 
of  May  6,  1887  (Purd.  2148,  pi.  1). 

Upon  a  reference  to  the  Act  we  find  that  "  all 
estates,  real,  personal,  and  mixed,  of  every  kind 
whatsoever,  situated  within  this  State  .... 
passing  from  any  person  who  may  die  seised 
or  possessed  of  such  estates,  either  by  will  or 
under  the  intestate  laws  of  this  State  .... 
other  than  to  or  for  the  use  of  father,  mother, 
husband,  wife,  children,  and  lineal  descendants 
born  in  lawful  wedlock,  or  the  wife  or  widow  of 
the  son  of  the  person  dying  seised  or  possessed 
thereof,  shall  be  and  they  are  hereby  made  sub- 
ject to  a  tax  of  five  dollars  on  every  hundred 
dollars  of  the  clear  value  of  such  estate  or  estates, 
and  at  and  after  the  same  rate  for  any  less  amount, 
to  be  paid  to  the  use  of  the  Commonwealth." 

By  the  first  section  of  the  Act  of  April  7, 
1826,  the  original  Act  providing  for  the  collec- 
tion of  the  collateral  inheritance  tax,  the  amount 
of  the  tax  was  fixed  at  2 \£  per  cent.,  which  was 
increased  to  5  per  cent,  by  the  Act  of  April  22, 
1846 ;  and  the  first  section  of  the  Act  of  1887, 
above  quoted,  combines  therein  the  provisions 
of  the  first  section  of  the  Act  of  1826,  the  fourth 
section  of  the  Act  of  April  22,  1846,  and  the 
eleventh  section  of  the  Act  of  April  10,  1849 
(P.  L.  571).  Thus  we  have  in  the  Act  of  J 887, 
section  1,  the  provision  for  the  tax,  its  amount, 
and  the  persons  who  take  the  property  of  the 
testator  or  decedent  exempt  from  the  tax. 

In  the  absence  therefore  of  any  further  pro- 
vision, "all  estates,  real,  personal,  and  mixed, 
of  every  kind  whatsoever  ....  passing  from 
any  person  who  may  die  seised  or  possessed  of 


such  estates,  either  by  will  or  under  the  intestate 
laws  of  this  State,  or  any  part  of  such  estate  or 
estates,  or  interest  therein,  transferred  by  deed 
.  .  .  .  made  or  intended  to  take  effect  .... 
after  the  death  of  the  grantor  ....  to  any 
person  or  persons,  or  to  bodies  corporate  or 
politic,  in  trust  or  otherwise,"  other  than  to  the 
persons  exempt  from  the  tax,  would  be  liable 
therefor. 

But  the  Legislature,  believing  the  tax  a  hard- 
ship, and  onerous  upon  estates  of  inconsiderable 
amount,  excepted  from  its  payment  those  of 
less  than  $250  in  value.  This  is  provided  in 
the  original  Act  of  1826,  was  never  afterwards 
disturbed,  and  was  re-enacted  in  the  Act  of  1887, 
by  the  third  section  of  which  it  is  expressly  de- 
clared that  "  No  estate  which  may  be  valued  at 
a  less  sum  than  $250  shall  be  subject  to  the  duty 
or  tax."  Thus  all  estates,  with  the  proviso 
mentioned,  passing  to  persons  or  bodies  corpo- 
rate other  than  those  exempt,  are  liable  for  the 
tax. 

What  then  is  intended  by  the  use  of  the 
phrase  "  all  estates?"  It  is  strongly  urged  that 
by  it  is  meant  legacies,  and  of  course  both  pecu- 
niary and  specific,  with  annuities,  and  distribu- 
tive shares  in  case  of  intestacy,  and  if  they  be 
less  than  $250  they  are  exempt  from  the  tax. 
But  such  has  never  been  our  understanding  of 
the  meaning  of  the  Act,  and  is  contrary  to  the 
undisputed  interpretation  and  uniform  practice 
of  this  Court  since  the  passage  of  the  Act  of 
1826,  now  more  than  sixty-five  years.  When 
the  legislature  said  "all  estates"  shall  be  liable, 
it  meant  that  which  a  person  shall  die  seised  or 
possessed  of,  and  shall  leave  either  by  will  or 
through  intestacy,  to  be  administered  according 
to  the  laws  of  the  Commonwealth ;  in  other 
words,  his  property,  real  or  personal.  This,  we 
think,  is  clear,  from  an  examination  of  all  the 
statutes  passed  upon  the  subject.  The  Act  of 
1887,  which  is  merely  a  compilation  of  the  prior 
Acts,  and  declaratory  of  the  law  as  found  therein, 
as  well  as  in  decisions  of  the  Supreme  Court,  and 
in  effect  intended  to  provide  for  the  better  col- 
lection of  the  tax,  as  shown  by  our  brother  Pen- 
rose, in  Del  Busto's  Estate  (23  Weekly  Notes, 
hi),  indicates  throughout  by  the  word  "es- 
tate" that  the  property  of  the  decedent  was  con- 
templated, and  not  the  interest  therein  of  the 
legatee  or  distributee. 

In  the  same  first  section  of  the  Act  of  1887, 
estates,  whether  situated  within  this  State  or  any 
other  Slate,  are  spoken  of.  Any  part  of  such 
estate  or  estates,  or  interest  therein  transferred 
by  deed,  etc.,  is  rendered  liable  to  the  tax. 
Again,  the  clear  value  of  such  estate  or  estates 
is  made  the  criterion.  By  the  fourth  section  of 
the  Act,  where,  from  claims  upon  the  estate, 
litigation  or  other  unavoidable  cause  of  delay, 
the  estate  cannot  be  settled  up  at  the  end  of  the 
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year,  six  per  cent,  interest  only  upon  the  tax 
shall  be  charged,  etc.    And  by  the  fifth  section, 
any  executor  or  administrator,  or  other  trustee, 
paying  any  legacy  or  share  in  the  distribution  of 
any  estate,  subject  to  the  tax,  shall  deduct  there- 
from the  tax,  etc.    By  the  ninth  section,  the  f 
register's  receipt,  when  countersigned  by  the  I 
auditor-general,  shall  be  a  proper  voucher  for ; 
the  payment  of  the  tax  in  the  settlement  of  the 
estate.     By  the  eleventh  section,  if  debts  be; 
proven  against  the  estate  of  the  decedent  after 
payment  of  the  tax,  and  a  legatee  is  required 
to  refund  a  proportion,  the  tax  shall  be  repaid 
by  the  county  treasurer,  etc.    And  finally,  the 
twelfth  section  provides  for  the  appointment  of 
an  appraiser  to  "fix  the  valuation  of  estates 
which  are  or  shall  be  subject  to  collateral  in- 
heritance tax,"  who  shall  "  make  a  fair  and  con- 
scionable  appraisement  of  such  estates"  etc. 

Indeed,  a  laborious  analysis  of  the  Acts  of 
Assembly  referred  to  is  unnecessary.  The  inten- 
tion of  the  Legislature  is  clear,  that  the  liability 
to  the  tax  is  to  be  determined,  not  by  the  amount 
of  the  legacy,  but  by  the  clear  value  of  the  estate 
passing  to  persons  or  bodies  corporate  not  ex- 
empt from  taxation.  If  the  net  value  of  the 
estate  to  be  distributed  exceeds  $250,  it  follows 
therefore  that  legacies  or  distributive  shares  pass- 
ing to  collaterals,  strangers  in  blood,  etc.,  are 
liable  to  the  tax. 

This  is  the  view  taken  by  Clayton,  P.  J.,  in 
Commonwealth  v.  Boyle  et  a/.  (2  Del.  Co.  Re- 
ports, 335),  where  it  is  held  that  the  word 
"estate"  in  the  Act  of  April  7,  1826,  applies  to 
the  property  possessed  by  the  decedent,  and  not 
to  the  individual  legacies ;  and  therefore  where 
the  estate  exceeds  $250  in  value,  the  tax  must 
be  levied  upon  all  legacies  other  than  those  ex- 
empt by  the  Act,  regardless  of  the  amount  of 
the  legacy.  And  since  the  argument  before  us, 
we  find  that  Wickham,  P.  J.,  reached  the  same 
conclusion  in  Mixter's  Estate  (28  Weekly 
Notes,  182),  where  he  also  holds  that  the  ex- 
emption section  in  the  Act  of  1887  "  refers  to 
the  whole  estate,  and  not  to  legacies,  devises,  or 
distributive  shares  carved  therefrom." 

It  is  thought  that  Commonwealth  v.  Kerchner 
(24  Weekly  Notes,  260)  is  in  conflict  with  the 
view  we  take ;  but  an  examination  of  that  case 
shows  that  no  opinion  is  given  by  the  Court,  and 
the  facts  reported  do  not  sustain  the  syllabus  by 
the  reporter.  There  the  gross  amount  of  the 
legacies  passing  collaterally  was  less  than  $250, 
the  greater  part  of  the  estate  being  given  to  lineal 
heirs;  and  therefore  the  legacies  were  held 
exempt  from  the  tax.  It  does  not  decide  that 
if  the  amount  of  the  legacies  passing  collaterally 
exceed  $250,  those  less  than  that  sum  are  ex- 
empt from  the  tax.  In  fact,  that  case  is  in 
harmony  with  our  conclusion. 

We  have  been  referred  to  several  cases  by  the 


Courts  of  New  York,  wherein  it  has  been  held, 
under  the  statute  of  June  25,  1887,  which  ex- 
empts an  "estate"  valued  at  less  than  $500 
from  the  duty  or  tax,  that  legacies  to  that 
amount  or  less  are  not  subject  to  the  tax.  (In 
the  Matter  of  Cager,  1 1 1  N.  Y.  343 ;  Matter  of 
Howe,  1 1 2  Id.  100 ;  Matter  of  Smith,  5  Demarest, 
90;  Matter  of  Hopkins,  6  Id.  1,  and  Matter  of 
McCready,  Id.  292.)  But,  as  remarked  by  Mr. 
Dos  Passos,  in  his  valuable  treatise  on  the  Law 
of  Collateral  Inheritance  Taxes,  etc.,  this  "  seems 
contrary  to  the  general  practice  of  the  different 
surrogates,"  and  a  rule  "as  to  which  there  is 
much  doubt." 

But,  however  it  may  be  in  New  York,  wc 
prefer  to  follow  that  which  has  been  the  settled 
construction  of  our  statutes  upon  the  subject. 
For  the  reasons  given,  the  legacies  to  the  chari- 
ties, amounting  in  the  aggregate  to  an  estate 
exceeding  $250,  are  chargeable  with  the  tax. 

The  exceptions  are  dismissed,  and  adjudica- 
tion confirmed.  •  s.  h.  t. 


Meaher's  Estate. 


June  15,  1891. 


Presumption  of  death — Parties  absent  and  un- 
heard from  upwards  of  seven  years  disre- 
garded in  distribution —  Yet  Court  may  require 
security  from  distributees  to  refund  in  ease 
such  absentees  or  their  representatives  subse- 
quently appear — Court  in  exercise  of  its  equity 
powers  follows  the  analogy  of  the  Act  of  June 
24, 1883. 

Sur  exceptions  to  the  adjudication  of  the  ac- 
count of  Margaret  Meaher,  administratrix  of  the 
estate  of  Matthew  Meaher,  deceased. 

At  the  audit,  before  Penrose,  J.,  it  appeared 
that  decedent  died  October  10,  1889,  intestate, 
without  issue,  father  or  mother,  leaving  a  widow, 
a  brother,  and  a  nephew  and  three  nieces,  chil- 
dren of  a  deceased  brother.  It  was  also  shown 
that  he  had  had  three  other  brothers ;  one  had 
died  without  issue  in  the  lifetime  of  decedent, 
and  two  had  left  their  home  in  Ireland  at  an 
early  age,  and  had  not  subsequently  been  heard 
from.  This  was  in  one  case  for  a  period  of  fifty, 
and  in  the  other  case  of  forty  years.  Inquiries 
had  been  made  for  them  by  decedent  in  1852, 
1857,  and  1874-75,  and  at  the  last  date  adver- 
tisement had  been  made  by  posting  at  various 
churches  in  Ireland.  Distribution  was  awarded 
among  the  parties  before  the  Court,  with  the  pro- 
viso that  security  be  entered  by  the  brother  and 
the  nephew  and  nieces  respectively  for  the  return 
of  so  much  of  the  share  awarded,  not  exceeding 
one-half  of  the  said  share,  as  might  be  required 
for  payment  of  the  shares  of  the  two  brothers 
unaccounted  for,  if  their  claims  should  subse- 
quently be  established. 
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Exceptions  were  filed  to  the  order  forsecurityon 
behalf  of  Michael  Meaher,  the  surviving  brother. 

Robert  H.  Net/son,  for  exceptant. 

The  policy  of  the  Act  of  June  24,  1885  (P. 
L»  155)*  was  to  prevent  the  violent  divesting  of 
an  estate  from  one  in  whom  it  was  known  to 
have  vested.  It  has  no  application  except  to 
one  who  had  "his  last  place  of  abode  within 
this  Commonwealth." 

The  Auditing  Judge  should  have  found  that 
the  legal  presumption  was  that  these  brothers 
died  (1)  in  the  lifetime  of  the  decedent ;  (2)  in 
the  years  1847  and  l&59  respectively;  (3)  with- 
out  issue. 

Innis  v.  Campbell,  I  Rawle,  373. 
Holmes  v.  Johnson,  42  Pa.  159. 
Miller  v.  Beates,  3  S.  &  R.  490. 
Whiteside's  Appeal,  23  Pa.  114. 
Campbell  v.  Reed,  24  Id.  498. 
Esterly's  Appeal,  109  Id.  222. 

The  administratrix  would  be  fully  protected 
by  the  decree  asked,  entered,  as  it  would  be,  by 
"  a  Court  of  competent  •jurisdiction." 

Devlin  v.  Commonwealth,  12  Wreklv  Notes,  299. 

In  the  event  of  any  one  having  a  better  right 
to  the  fund,  (1)  being  in  life  and  knowing  (2) 
that  the  decedent  came  to  Philadelphia,  (3)  died 
there  (4)  leaving  an  estate  (5)  and  no  lineal  de- 
scendants, such  person  could  sue  the  exceptant, 
which  is  ample  remedy  for  so  very  vague  a  chance 
of  right. 

Even  if  a  bond  might  be  ordered  it  was  error 
to  make  its  obligation  unlimited  as  to  time, 
because  a  claimant  to  the  fund  would  be  barred 
by  the  lapse  of  seven  years. 

Act  of  April  8,  1833,  Purd.  Dig.  934. 

And  in  making  it  conditional  for  the  return  of 
the  money  with  interest.  If  the  fund  remained 
with  the  administratrix  awaiting  a  claimant,  she 
would  not  be  chargeable  with  interest. 

The  obtaining  of  such  a  bond  is  practically 
impossible.  No  surety  could  protect  himself 
even  by  taking  the  whole  fund  and  retaining  all 
the  interest  it  earns,  which  at  the  current  rates 
would  not  reach  the  legal  rate. 

Leonard  R.  Fletcher,  contra. 

June  27,  1891.  Ferguson,  J.  In  this  case  a 
presumption  of  the  death  of  the  two  brothers  of 
the  decedent  arose  by  reason  of  their  having 
been  absent  and  unheard  of  for  many  years,  and 
the  Auditing  Judge  distributed  the  estate  among 
the  others  entitled,  but  directed  that  they  should 
enter  security  to  refund  so  much  of  their  respec- 
tive distributive  shares  as  might  be  necessary  to 
pay  to  the  absent  brothers  their  shares  in  the 
event  of  them  or  their  representatives  hereafter 
appearing  and  demanding  the  same.  This  direc- 
tion to  enter  security  is  the  subject  of  the  excep- 
tions. 

While  it  is  undoubtedly  true  that  when  a  per- 


son has  been  absent  and  unheard  of  by  those 
who  should  know  his  whereabouts  for  a  period  of 
upwards  of  seven  years,  the  law  presumes  he  is 
dead,  yet  our  experience  in  this  Court  has  taught 
us  that,  while  this  may  be  one  of  the  presump- 
tions of  the  law,  it  is  not  always  justified  by  the 
facts,  as  we  have  had  numerous  cases  where  pre- 
sumptively dead  people  have  unexpectedly  turned 
up  in  time  to  prevent  their  estates  from  being 
divided  among  those  who  were  only  too  anxious 
to  invoke  this  presumption  in  order  to  secure  it 
to  themselves.  (Wolff's  Estate,  12  Weekly 
Notes,  535.) 

In  this  case,  on  account  of  the  long  absence  of 
the  decedent's  brothers,  their  death  might  well 
be  presumed,  yet,  in  order  to  warrant  the  dis- 
tribution of  their  shares  in  this  estate  among 
others,  we  must  go  a  step  further,  and  not  only 
presume  them  dead,  but  that  they  died  intestate, 
unmarried,  and  without  issue. 

While  there  is  no  Act  of  Assembly  that  re- 
quires security  in  such  a  case  as  this,  yet  we 
think  that  it  is  within  the  sound  discretion  of 
the  Auditing  Judge,  sitting  as  a  Court  of  equity, 
to  demand  it  in  a  case  where  he  thinks  it  neces- 
sary in  order  to  protect  all  possible  interests. 
(Duval's  Appeal,  38  Pa.  120.)  The  Act  of 
June  24,  1885  (P.  L.  155),  in  reference  to  the 
granting  of  letters  of  administration  upon  the 
estate  of  a  person  supposed  to  be  dead  on  ac- 
count of  absence  of  seven  years  or  more,  pro- 
vides that  there  shall  first  be  an  advertisement 
for  four  weeks  of  the  fact  that  application  for 
letters  has  been  made,  then  a  hearing  by  the 
Orphans'  Court  having  jurisdiction  at  least  two 
weeks  afterwards,  and  if  at  this  hearing  the  pre- 
sumption of  death  is  established,  then  there  shall 
be  another  advertisement,  and  if  the  person  does 
not  appear  in  twelve  weeks,  a  decree  may  be 
entered  directing  the  register  of  wills  to  issue  let- 
ters of  administration  to  the  party  entitled  thereto. 
Notwithstanding  all  these  efforts  to  ascertain  the 
fact  of  death,  the  Act  provides  that  before  there 
shall  be  any  distribution  of  the  estate  the  per- 
sons entitled  shall  give  refunding  bonds  con- 
ditioned "that  if  the  said  supposed  decedent 
shall  be  at  the  time  alive,  they  will  respectively  re- 
fund the  amounts  received  by  each  on  demand." 

By  analogy  with  this  Act,  we  think  that  when 
a  case  is  presented  in  which  distribution  of  a 
decedent's  estate  is  claimed,  upon  the  ground 
that  there  is  a  presumption  of  death  as  to  some 
of  the  distributees,  the  Court  ought  in  its  dis- 
cretion to  demand  security  for  refunding.  If 
this  security  is  demandable  as  a  right,  under  the 
Act  above  referred  to,  after  all  the  efforts  have 
been  made  to  find  the  alleged  decedent,  that  it 
requires  a  fortiori,  where  there  has  been  little  or 
no  effort  made,  as  in  this  present  case,  and  in 
most  cases  of  the  kind  that  come  before  us. 

The  exceptions  are  dismissed.     J.  d.  b.,  jr. 
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Close  v.  Zell. 

Contract* — Deed* — Merger —  Evide  nee. 

A  preceding  independent  parol  contract  by  a 
grantor  of  indemnity  against  a  defective  title  to  real 
estate  conveyed,  which  contract  was  the  operative  in- 
ducement to  the  grantee  to  purchase  the  land,  is  not 
merged  in  a  deed  subsequently  executed,  but  survives 
the  deed  and  confers  a  cause  of  action  which  may  be 
enforced  upon  a  failure  of  the  title. 

When  land  has  been  conveyed  by  a  deed  with  a 
special  warranty,  and  the  title  subsequently  proves 
defective  from  a  cause  not  included  in  the  Baid  cove- 
nant,  and  the  grantee  brings  suit  upon  a  preceding 
independent  parol  contract  of  indemnity  agaiust  a  de- 
fective title,  which  contract  wivs  the  operative  induce- 
ment to  him  to  purchase  the  land,  the  action  is  not  in 
any  sense  a  proceeding  to  change,  alter,  modify,  or  re- 
form the  deed,  but  is  an  action  upon  a  contract,  and 
the  plaintiff  is  entitled  to  recover  if  the  evidence  of  the 
contract  is  of  a  clear  and  satisfactory  character. 

Appeal  of  Josephine  F.  Zell,  T.  Burd  Zell, 
and  William  T.  Zell,  executors  of  Thomas  Zell, 
deceased,  defendants,  from  the  judgment  of  the 
Common  Pleas  of  Berks  County,  in  an  action 
of  assumpsit  brought  by  Solomon  Close  and 
George  W.  Kershner  upon  an  alleged  contract 
made  by  said  decedent. 

On  the  trial,  before  Ermentrout,  P.  J.,  it 
appeared  that  Thomas  Zell,  having  procured  a 
verdict  for  $2700  against  H.  D.  Benjamin,  judg- 
ment was  entered  thereon.  Benjamin  appealed 
to  the  Supreme  Court.  Pending  the  disposition 
of  the  appeal,  Zell  levied  upon  Lands  formerly  of 
Benjamin,  but  which  he  had  conveyed  to 
another,  and  sold  the  same  at  sheriff's  sale,  and 
bought  the  lands  for  $5,  not  enough  to  pay  the 
costs.  Zell  gained  the  appeal ;  the  judgment  was 
affirmed,  and  then  H.  D.  Benjamin  paid  the 
debt,  treating  the  sale  as  a  nullity.  Subse- 
quently Zell  executed  and  delivered  to  plaintiffs 
a  deed  conveying  the  above  land.  This  deed 
contained  only  a  covenant  of  special  warranty 
"  against  the  said  parties  of  the  first  part  and 
their  heirs,  and  against  all  and  every  other  per- 
son or  persons  whomsoever  lawfully  claiming  or 
to  claim  the  same,  or  any  part  thereof,  by,  from, 
or  under  them,  or  any  of  them ;"  and  no  cove- 
nants whatsoever,  for  the  plaintiffs'  protection,  if 
the  title  failed.    Plaintiffs  then  brought  several 


ejectments  against  those  in  possession  of  the  land 
churning  under  Benjamin,  but  failed  to  recover. 
Thereafter,  in  December,  1888,  they  brought 
this  action  against  the  executors  of  Zell  (who 
died  in  February,  1885)  to  recover  the  purchase- 
money  which  they  had  paid  for  the  property, 
together  with  all  costs  and  counsel  fees  which 
they  had  incurred  in  the  actions  of  ejectment. 

The  plaintiffs  offered  to  prove  by  George  E. 
Smith  that  Thomas  Zell,  holding  the  title  ac- 
quired by  virtue  of  his  judgment  and  the  sheriff's 
deed,  offered  the  property  to  the  witness,  and  as 
an  inducement  for  him  to  take  it,  said  to  him, 
the  witness,  that  if  the  title  should  fail  he  would 
repay  him  what  he  paid,  together  with  his  costs 
and  expenses;  that  subsequently,  and  at  or  about 
the  time  of  the  conveyance  of  the  property  to 
Close  and  Kershner,  the  plaintiffs,  or  shortly 
thereafter,  the  witness  bad  a  conversation  with 
Zell,  in  which  Zell  said  that  he  had  lost  a  good 
bargain,  that  he  had  sold  the  property  to  Close 
and  Kershner  for  a  sum  of  money,  and  that  in 
reply  to  the  interrogation  of  the  witness,  Mr. 
Zell  said  that  be  had  promised  the  plaintiffs, 
Close  and  Kershner,  that  if  in  the  litigation  that 
would  follow  the  title  to  the  plaintiffs  should  fail, 
he  would  reimburse  the  plaintiffs  for  the  $1300 
paid,  together  with  their  costs  and  expenses." 

Mr.  Bland.  The  offer  is  objected  to,  first,  that 
the  contract  between  Thomas  Zell  and  Close  and 
Kershner  is  contained  in  their  deed,  and  the  deed 
is  the  only  evidence  of  their  contract;  second, 
the  evidence  now  proposed  does  not  support  any 
averment  in  the  declaration  ;  third,  the  evidence 
is  irrelevant,  immaterial,  and  incompetent. 

Tbe  Court.  The  objection  as  to  the  first  por- 
tion of  the  offer,  as  to  the  conversation  that  took 
place  between  Smith  and  Zell  concerning  the 
offer  of  the  property  to  Smith,  is  sustained.  We 
will  overrule  the  objection  as  to  the  conversation 
held  with  Mr.  Smith  by  Zell  with  reference  to 
the  sale  to  Close  and  Kershner.  Exception  for 
plaintiffs,  and  exception  for  defendants. 

The  plaintiffs  further  offered  to  prove  by  Judge 
George  W.  Bruckman  that  he  heard  Mr.  Zell 
say  in  the  presence  of  Mr.  Close,  one  of  the 
plaintiffs,  to  the  witness  and  to  Close,  that  in 
selling  this  property  be  had  entered  into  an  agree- 
ment with  the  plaintiffs  that  they  should  lose 
nothing  under  any  circumstances,  and  in  case  of 
failure  of  title  he  would  return  them  their  money, 
together  with  their  costs  and  expenses. 

Mr.  Bland.  Objected  to,  first,  that  the  deed  in 
evidence  on  the  part  of  tbe  plaintiffs  contains  tbe 
contract  between  Thomas  Zell  and  George  W. 
Kershner  and  Solomon  Close,  and  the  legal  effect 
of  that  deed  cannot  be  altered  or  varied  by  parol 
evidence  such  as  is  now  offered ;  second,  the  offer 
is  to  contradict  a  deed,  and  is  in  conflict  with  the 
Statute  of  Frauds,  and  for  that  reason  is  incompe- 
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tent;  third,  the  offer  does  not  support  any  theory 
set  forth  in  the  declaration;  fourth,  the  offer  is 
irrelevant,  immaterial,  and  incompetent. 

The  Court.  The  offer  is  admitted.  Excep- 
tion. 

The  defendants  presented  numerous  points 
requesting  the  Court  to  charge,  substantially, 
that  the  deed  was  the  contract  between  the  par* 
ties  in  the  absence  of  fraud,  accident  or  mistake, 
that  the  evidence  was  not  sufficient  to  cause 
the  Court  to  reform  the  deed,  that  the  evidence 
admitted  under  the  above  offers  should  be  dis- 
regarded, that  plaintiffs  having  paid  the  $1300 
with  knowledge  of  the  outstanding  title  could 
not  recover,  and  that  under  all  the  evidence  the 
verdict  should  be  for  the  defendants.  All  these 
requests  were  refused  by  the  Court,  who  charged 
the  jury,  inter  alia,  as  follows : — 

"  Now,  first  as  to  the  position  of  the  defend- 
ants on  the  law.  The  defendants  take  the 
position  that  when  these  people  came  together, 
all  their  contracts,  bargains,  and  agreements 
merged,  that  is,  passed  into  and  were  made  part 
of  the  deed,  and  that  outside  of  the  deed 
nothing  can  be  said  to  render  the  defendants 
liable  to  pay  anything. 

["  Now,  the  law  presumes,  takes  it  for  granted, 
accepts  it  as  a  fact,  that  when  a  deed  is  taken  in 
pursuance  of  an  agreement,  that  the  deed  is  in 
satisfaction  of  all  previous  bargains,  covenants, 
and  arrangements,  and  where  the  conveyance 
contains  none  of  the  usual  covenants  the  law 
supposes  that  the  grantee,  that  is  the  man  who 
takes  the  deed,  agreed  to  take  the  title  at  his 
risk,  or  else  that  he  would  have  rejected  the 
deed  altogether;  that  if  a  purchaser  knows 
about  a  defect  in  a  title  or  an  incumbrance 
when  he  takes  his  deed,  and  he  fails  to  expressly 
stipulate  for  a  covenant,  agreement,  bargain, 
promise,  or  other  security  against  it,  the  pre- 
sumption is  that  he  assumes  the  risk  of  any 
defect  in  the  title,  and  that  therefore  nothing 
can  be  gainsaid.  Now  that  is  the  position  of 
the  defendants,  and  the  law  is  correct  with  the 
exception  of  the  latter  part.  The  laws  says  that 
whilst  that  is  all  true,  that  whilst  the  deed  is 
supposed  to  contain  the  bargain  of  the  parties, 
yet  it  is  only  a  presumption  of  law,  and  that  that 
presumption  can  be  overruled  or  set  aside  by  tes- 
timony, and  that  when  this  is  done  the  presump- 
tion is  overcome  and  an  intention  to  the  contrary 
made  to  appear,  that  they  can  snow  a  promise, 
agreement,  or  bargain,  that  survives  the  deed 
and  upon  which  the  plaintiffs  would  have  the 
right  to  sue.  In  other  words,  that  whilst  that  is 
the  presumption  of  the  law,  it  can  be  rebutted 
by  competent  and  proper  testimony.  The  law 
says  that  the  evidence  to  overcome  the  presump- 
tion raised  by  the  deed  must  be  clear,  satisfactory, 
and  manifest.    It  must  satisfy  the  jury  that  such 


is  the  fact.    It  must  be  clear,  satisfactory,  and 
manifest.] 

["  In  order  to  show  the  case  of  the  plaintiffs 
they  first  proceed  to  show  the  delivery  of  the 
deed,  the.  actions  of  ejectment,  the  failure  to 
recover,  and  the  fact  that  the  verdict  deter- 
mined that  the  title  which  was  conveyed  to  the 
plaintiffs,  Close  and  Kershner,  was  of  no  avail, 
that  they  were  not  enabled  to  obtain  the  posses- 
sion of  this  property,  and  that  the  consideration 
money  for  that  deed  was  fully  paid  by  them.  In 
order  to  show  that  the  contract  of  the  parties  was 
not  merged  into  this  deed,  but  there  was  a  con- 
tract made  by  and  between  the  parties  at  the 
time  of  the  delivery  of  this  deed  which  sur- 
vived the  deed  and  stood  out  independent  of  it, 
without  being  made  a  part  of  it,  they  call 
George  Smith  as  a  witness.  What  is  bis  testi- 
mony ?  Mr.  Zell  is  dead.  Close  and  Kershner 
cannot  testify  because  he  is  dead.  The  law 
desires  to  even  up  matters,  and  where  one  party 
is  dead  and  cannot  testify  as  to  the  facts  of  the 
case,  the  law  eays  that  the  other  party  to  the 
contract  cannot  testify.  So  that  the  parties  to 
the  deed  cannot  give  any  testimony  themselves, 
the  one  being  dead  and  the  other  two  incompe- 
tent.] No  witness  is  produced  who  was  present 
at  the  time  of  the  bargain  and  the  delivery  of 
the  deed,  but  they  rely  upon  the  alleged  admis- 
sions of  Mr.  Zell  made  to  George  Smith  and 
Judge  Bruckman." 

The  Court  then  referred  at  length  to  the  tes- 
timony of  Smith  and  Judge  Bruckman,  quoted 
infra,  in  the  opinion  of  the  Supreme  Court,  and 
then  concluded  as  follows : — 

["  Now,  Mr.  Bruckman's  testimony  standing 
alone,  unsupported,  would  not  be  sufficient  to 
grant  a  verdict ;  but  that  testimony  is  submitted 
to  corroborate  the  testimony  of  George  Smith 
with  reference  to  what  was  the  contract  or  bar- 
gain made  between  the  parties,  and  it  is  sub- 
mitted to  the  jury  in  connection  with  the  testi- 
mony of  Mr.  Smith  to  enable  them  to  ascertain 
the  truth  and  credibility  of  Mr.  Smith's  testi- 
mony ;  and  they  point  to  this  affirmation  on  the 
part  of  Mr.  Zell  as  a  corroboration  of  what  Mr. 
Smith  said,  and  that  the  bargain  indicated  in  the 
testimony  of  Mr.  Bruckman  is  essentially  the 
terms  of  the  bargain  as  indicated  in  the  testi- 
mony of  George  Smith.] 

"  I  have  already  said  that  the  evidence  must 
be  clear,  satisfactory,  manifest.  It  is  the  duty  of 
the  jury  to  weigh  the  evidence,  to  consider  the 
circumstances  and  relations  .of  the  parties,  the 
contents  of  the  deed,  the  legal  presumptions  con- 
tained in  the  deed,  and  to  balance  that  over  and 
against  the  testimony  of  George  Smith,  and  the 
alleged  corroborating  features  of  the  testimony- 
of  George  Bruckman,  and  thus  ascertain  what 
was  the  true  state  of  facts,  whether  in  point  of 
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fact  there  was  such  a  contract  as  the  plaintiffs 
allege.  If  there  was  not,  if  the  testimony  is  not 
clear  and  manifest,  if  the  witnesses  are  not 
credited,  if  the  testimony  does  not  satisfy  the 
minds  of  the  jury  over  and  against  the  deed  that 
the  promise  was  made  as  alleged,  then  your 
verdict  will  be  for  the  defendants ;  but  if  the 
testimony  does  satisfy  you  over  and  against  the 
deed,  if  it  is  made  clear  and  manifest  that  such 
a  promise  was  made  as  detailed  here  and  as  is 
contended  for  by  the  plaintiffs,  then  you  would 
render  a  verdict  in  favor  of  the  plaintiffs. 

["Ordinarily,  when  there  is  a  breach  of 
guaranty,  warranty,  or  indemnity,  the  measure 
of  damages  would  be  the  value  of  the  land,  and, 
therefore,  the  ordinary  measure  of  damages 
would  be  the  consideration-money  paid,  to  wit, 
thirteen  hundred  dollars,  with  interest  thereto 
added.  But  the  plaintiffs  contend  that  the 
circumstances  and  the  evidence  in  this  case  show 
that  there  was,  in  addition  to  that,  a  promise 
made  that  there  should  be  no  risk  run,  that  the 
party  should  be  made  whole,  that  they  should 
lose  nothing,  and  if  the  jury  find  that  that  is  the 
contract,  then  they  could  add  to  that  considera- 
tion-money and  the  interest  thereon,  the  reason- 
able costs  and  legal  fees  expended  by  the  plaintiffs 
in  their  attempts  to  maintain  the  title.  That 
would  be  the  verdict  if  the  jury  find  the  theory 
of  the  plaintiffs  to  be  maintained.  If  the  jury 
find  that  the  theory  of  the  defendants  is  correct, 
the  verdict  will  be  simply  for  the  defendants. 
The  evidence  as  to  the  costs  paid  is  $39.10, 
$18.70,  and  the  estimate  of  attorney  fees  $150. 
This  would  make  the  total  consideration-money 
$1300,  costs  paid  amounting  to  $57.80,  and  the 
evidence  as  to  fees  was  $100  and  $50,  making 
$150."] 

Verdict  for  plaintiffs  for  $1976.12  and  judg- 
ment thereon;  whereupon  the  defendants  took 
this  appeal,  assigning  as  error  the  admission  of 
the  above  offers  of  evidence,  the  refusal  of  their 
points,  the  portions  of  the  charge  included  in 
brackets,  and  the  submission  of  the  case  to  the 
jury. 

Josiah  Funck  and  H.  WiUit  Bland,  for  appel- 
lants. 

The  plaintiffs'  action  was  founded  on  their 
deed,  but  that  contained  only  a  covenant  of 
special  warranty. 

The  most  clear,  precise,  and  indubitable  testi- 
mony should  be  required  before  a  writing  like 
this  can  be  subverted,  and  that  should  be  of  what 
occurred  at  the  time  the  conveyance  was  con- 
summated. 

Sidney  Co.  v.  Warsaw  District,  130  Pa.  76. 
Walker  v.  Franoe,  112  Id.  203. 
Ferguson  v.  Rafferty,  128  Id.  337. 
Fisher  v.  Witbam,  132  Id.  488. 
D.  E.  Schroeder  (Garrett  B.  Stevens  with 
him),  for  appellees. 


April  6,  1891.  Grekn,  J.  In  the  second 
count  of  the  plantiffs'  statement  their  cause  of 
action  is  substantially  set  out  as  a  parol  contract 
of  indemnity  against  a  defective  title  to  certain 
real  estate  conveyed  to  the  plaintiffs  by  the  de- 
fendants' testator,  which  was  the  operative  in- 
ducement to  the  plaintiffs  to  purchase  the  title 
from  their  vendor.  The  deed  contained  the 
usual  covenant  of  special  warranty  but  no  cove- 
nant of  title,  and  as  there  is  no  breach  of  any 
covenants  of  the  deed  no  cause  of  action  arises 
under  it. 

This  proceeding  is,  therefore,  not  in  any  sense 
a  proceeding  to  change,  alter,  modify,  or  reform 
the  deed  in  question  in  any  respect.  It  is  not 
alleged  or  claimed  that  any  covenant  or  stipula- 
tion was  omitted  from  the  deed  by  fraud,  mistake, 
or  accident,  but  the  deed,  just  as  it  is,  is  set  forth 
in  the  statement  in  substance,  together  with  an 
allegation  that  the  grantor  agreed  with  the  plain- 
tiffs at  the  time  of  the  sale  and  the  delivery  of 
the  deed,  (hat  he  would  refund  to  them  the  whole 
of  the  consideration-money  paid  by  the  grantees 
to  the  grantor,  and  all  interest  thereon,  and  all 
costs  and  expenses  incurred,  in  the  event  that 
the  grantees  should  not  acquire  under  the  deed  a 
good  title  to  the  premises  sold. 

The  question  arises  whether  such  a  contract  is 
merged  in  the  deed  subsequently  executed,  or 
whether  it  survives  the  deed  and  confers  a  cause 
of  action  which  may  be  enforced  upon  a  failure 
of  the  title.  It  will  be  observed  that  the  con- 
tract, which  in  this  case  was  verbal,  precedes 
and  is  independent  of  the  deed.  It  stipulates 
for  indemnity  against  the  consequences  of  the 
taking  of  the  title  conveyed  by  the  deed.  If, 
notwithstanding  the  deed,  and  the  title  thereby 
sought  to  be  conveyed,  the  grantees  subsequently 
sustain  loss  by  reason  of  the  fact  that  they  ac- 
quired no  title  by  the  deed,  is  there  any  legal 
reason  why  they  cannot  recover  from  the  grantor 
the  money  which  he  bad  received  from  them, 
and  which  he  promised  he  would  refund  to  them 
in  case  the  title  failed  ?  This  is  a  question  which 
has  been  several  times  adjudged  by  this  Court. 

In  Drinker  v.  Byers  (2  P.  &  W.  528),  we 
held  that  a  guaranty  of  title  executed  and  de- 
livered by  a  vendor  to  a  vendee,  is  not  merged 
in  a  subsequent  deed  of  conveyance  which  con- 
tains only  a  special  warranty.  The  facts  there 
were  that  Henry  Drinker  having  sold  two  tracts 
of  land  to  Jacob  Byers,  before  the  deed  was  exe- 
cuted, signed  and  delivered  to  Byers  a  statement 
or  stipulation  in  these  words :  "  It  being  repre- 
sented to  me  by  John  Nisely  and  Jacob  Byers, 
who  have  purchased  two  •tracts  of  land  of  me 
situate  on  Bald  Eagle  Creek,  that  a  certain  Der- 
rick Gonsalus  makes  some  pretensions  to  part  of 
the  said  two  tracts,  although  I  am  well  persuaded 
he  has  no  just  claims  or  rights  to  any  part  of  the 
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said  land;  yet  for  the  satisfaction  of  the  said 
Nisely  and  Byers,  I  hereby  engage  that  I  will 
be  answerable  to  them  for  any  claim  or  demand 
of  the  said  Gonsalus;  that  if  it  should  appear 
hereafter  there  is  any  justice  in  his  claim,  I  will 
indemnify  and  save  harmless  the  said  Nisely  and 
Byers  on  that  account."  Byers  accepted  a  few 
days  later  an  executed  deed  for  the  premises  from 
Drinker,  and  gave  him  a  mortgage  for  part  of  the 
purchase-money,  and  upon  a  scire  facias  on  the 
mortgage  made  defence  that  Gonsalus  had  re- 
covered on  his  title  a  large  part  of  the  land  con- 
veyed  by  the  deed,  and  sought  to  defeat  the 
mortgage  on  the  ground  that  the  part  of  the  land 
that  was  lost  was  of  more  value  than  the  whole 
amount  of  the  mortgage.  Objection  was  made 
to  the  agreement  for  indemnity  that  it  was  merged 
in  the  deed  and  conferred  no  right  of  action,  but 
the  Court  below  and  this  Court  decided  other- 
wise, and  judgment  was  entered  for  the  defend- 
ant. Mr.  Justice  Kbnnkdt  in  delivering  the 
opinion  said :  "  In  the  next  place  it  has  been 
insisted  on  that  the  execution  and  acceptance  of 
the  deed  of  conveyance  was  a  consummation  of 
all  previous  agreements  between  the  parties  rela- 
ting to  the  purchase  of  the  lands.  That  this 
collateral  promise  of  indemnity  was  thereby 
waived,  and  that  the  vendor  was  discharged 
from  his  obligation  under  it.  It  is  certainly 
true  that  when  articles  of  agreement  for  the 
sale  of  land  are  carried  into  execution  by  a  con- 
veyance from  the  vendor  and  bonds  from  the 
vendee,  the  contract  in  general  is  considered  as 
closed,  unless  in  extreme  cases  showing  gross 
misapprehension  or  fraud  (citing  several  authori- 
ties). This  however  is  but  a  general  rule,  to 
which  there  are  exceptions  (see  Brown  v.  Moor- 
head,  8  S.  &  R.  569),  and  is  founded  merely  on 
presumption,  which  may,  as  I  apprehend,  be  re- 
butted by  circumstances  or  parol  evidence.  In 
the  case  of  Frederick  v.  Campbell  (13  Id.  136), 
parol  evidence  was  held  admissible  to  show  that 
at  the  time  the  deed  was  executed  the  vendor 
declared  to  the  vendee  that  he  had  a  good  title 
to  225  acres,  and  would  warrant  that  quantity 
of  land,  the  deed  containing  no  such  covenant 
or  warranty.  In  the  present  case,  although  the 
promise  of  indemnity  does  not  appear  to  have 
been  made  at  the  time  of  executing  the  deed  of 
conveyance,  yet  its  date  is  only  three  weeks  an- 
terior, and  would  appear  from  its  terms  to  have 
been  made  some  time  after  the  agreement  for 

the  sale  of  the  land   It  might  perhaps 

therefore  be  reasonably  inferred  that  the  vendee 
having  received  this  promise  of  indemnity  but 
a  few  days  before  the  deed  of  conveyance,  relied 
upon  both  as  his  security,  and  was  induced 
thereby  to  give  hia  bonds  and  mortgage  for  the 
payment  of  the  balance  of  the  purchase-money." 
In  the  case  of  Richardson  t\  Gosser  (26  Pa. 


835),  we  held  that  where  a  vendor  who  conveys 
to  his  vendee  by  deed  of  general  warranty, 
promises  to  indemnify  him  for  any  improve- 
ments he  may  make  upon  the  premises  in  the 
event  of  the  title  proving  worthless,  such  prom- 
ise is  not  nudum  pactum,  but  will  support  an 
action  of  assumpsit.  The  deed  did  not  alter  the 
situation  of  the  parties  in  this  respect,  being 
entirely  distinct  from  the  contract  sued  on. 
Black,  J.,  after  stating  the  facts  of  the  case 
said  :  "This  suit  is  brought  by  B.  (the  vendee) 
against  A.  (the  vendor)  for  the  expense  of  im- 
provements put  on  the  land  by  the  plaintiff,  both 
before  and  after  the  date  of  the  conveyance.  It 
was  proved  on  the  trial  that  A.  promised  to  pay 
B.  for  the  improvements  in  case  the  title  failed. 
This  promise  was  often  repeated  before  the  im- 
provements were  made,  at  the  time  they  were  in 
progress,  and  after  they  were  finished,  and  as  well 
previous  to  the  deed  as  subsequently.  The  plain- 
tiff knew  the  title  to  be  doubtful,  and  it  is  ap- 
parent that  he  would  not  have  expended  his 
labor  and  money  as  he  did,  except  on  the  faith 
of  the  defendant's  promise  to  keep  him  harmless. 
It  is  hard  to  see  how  we  could  deny  the  plain- 
tiff's right  to  recover,  and  at  the  same  time  satisfy 
the  demands  of  common  justice.  The  transaction 
between  these  parties  was  a  plain  contract  on  a 
subject-matter  which  no  law  forbade  them  to  bar- 
gain about  in  any  way  they  pleased.  We  can 
scarcely  conceive  of  another  case  in  which  more 
palpable  wrong  would  be  wrought  or  a  worse  ex- 
ample set,  by  suffering  an  agreement  to  be  broken 
with  impunity.  The  defendant's  promise  was 
not  nudum  pactum.  The  consideration  was 
sufficient.  It  is  true  that  as  things  turned  out 
neither  of  the  parties  received  any  benefit  from 
the  improvements ;  but  that  was  not  the  plain- 
tiff's fault   Here  was  a  person  making 

a  purchase  of  land.  He  had  so  little  faith  in  the 
title  that  be  would  neither  pay  the  purchase- 
money  nor  make  improvements  which  were 
necessary  to  its  proBtable  use  without  some  guar- 
anty against  the  ultimate  loss  of  his  whole  out- 
lay. But  he  had  confidence  in  his  vendor  and 
was  willing  to  accept  his  personal  warranty  in 
place  of  a  good  title.  The  vendor  gave  him 
that  by  his  covenant  in  the  deed  and  by  his 
parol  promise  that  he  should  not  lose  a  dollar. 
When  the  title  failed,  the  vendee  had  a  right  to 
fall  back  on  the  retreat  which  both  had  agreed 

to  provide  for  him   The  deed  did  not 

alter  the  situation  of  the  parties  or  make  any 
change  in  the  title,  for  the  grantor  had  no  title 
to  convey.  At  all  events  it  was  a  totally  dis- 
tinct thing  from  the  bargain  on  which  this  suit 
is  founded   It  is  urged  that  this  con- 

tract about  improvements  was  merged  in  the 
deed   But  to  us  it  appears  that  the  con- 

tract on  which  this  suit  is  founded  has  no  such 
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relation  to  the  deed  referred  to.  It  does  not 
concern  the  sale  or  the  transfer  of  the  title.  It 
is  a  promise  to  do  another  thing." 

The  foregoing  cases  have  been  extensively 
quoted  because  they  fully  illustrate  everything 
necessary  to  be  considered  in  disposing  of  the 
present  case.  In  both  of  them  the  contract,  as 
in  this,  was  for  indemnity  against  a  defective 
title.  In  the  last  there  was  a  special,  verbal 
agreement  to  compensate  for  the  cost  of  improve- 
ments in  case  the  title  failed,  and  although  there 
was  a  general  warranty  of  title  that  covenant 
would  not  carry  a  right  of  recovery  for  the  cost 
of  improvements.  Hence  there  could  be  no  action 
for  that  particular  loss  founded  on  that  covenant, 
and  this  Court  upheld  an  action  of  assumpsit  on 
the  verbal  agreement,  holding  that  it  was  not 
merged  in  the  subsequent  deed.  In  the  case  of 
Drinker  v.  Byers  (tupra)  there  was  a  special 
warranty  only,  and  as  there  could  be  no  recovery 
upon  that  covenant,  we  upheld  the  prior  agree- 
ment for  indemnity  which  was  the  equivalent  of 
a  general  warranty. 

In  Cox's  Adm'rs  v.  Henry  (32  Pa.  18)  Lewis, 
C.  J.,  said  in  delivering  the  opinion :  "  Two 
repugnant  measures  of  damages  cannot  exist  in 
the  same  action  between  the  same  parties  rela- 
tive to  the  same  subject-matter.  (Seitzinger  v. 
Weaver,  1  Rawle,  385.)  It  follows  that  where 
there  is  a  covenant  of  warranty  entered  into 
at  the  time  of  the  contract  for  the  sale  of  land, 
and  a  similar  covenant  is  embodied  in  the  deed 
afterwards  accepted,  the  first  covenant  is  merged 
in  the  last,  so  far  as  regards  the  measure  of  dam- 
ages. (Drinker  v.  Byers,  2  Penn.  Rep.  528.) 
But  where,  at  the  time  of  the  contract  of  sale, 
a  special  covenant  is  entered  into,  with  security, 
to  indemnify  the  vendee  'against  all  costs, 
charges,  and  damages,  on  account  of  any  and 
every  lawsuit  that  may  be  brought  against  him 
to  recover  the  land,  by  any  and  every  claimant,' 
and  this  instrument  is  retained  in  the  possession 
of  the  vendee  after  receiving  the  conveyance  (in 
which  there  is  no  covenant  relative  to  the  same 
matter),  the  deed  is  not  an  extinguishment  or  a 
merger  of  the  covenant  for  such  indemnity." 

In  this  case  there  was  a  sufficient  covenant  of 
warranty  in  the  deed  to  relieve  against  a  failure 
of  title,  but  not  sufficient  to  justify  a  recovery  for 
"  all  the  costs,  charges,  and  damages"  caused  by 
the  suit  which  produced  the  eviction,  and  hence 
it  was  decided  that  an  action  might  be  main- 
tained on  the  special  agreement  for  indemnity  on 
that  account.  That  agreement  was  held  not  to 
be  merged  in  the  deed. 

In  Anderson's  Adm'rs  v.  Washabaugh  (43  Pa. 
115)  the  deed  for  the  premises  was  executed  and 
delivered  in  March,  1854,  and  contained  a  clause 
of  general  warranty.  Subsequently,  in  Decem- 
ber, 1855,  some  doubts  about  the  title  having 


arisen  the  grantor  gave  a  bond  of  indemnity  to 
the  grantee  to  keep  him  "  clear  and  indemnified," 
and  "  to  make  him  secure  and  safe  in  the  title" 
to  the  land.  Afterwards  there  was  an  ejectment 
against  the  grantee,  in  which  about  five-sixths  of 
the  land  was  recovered  from  him,  and  then  an 
action  on  the  bond  and  a  recovery,  not  only  of 
the  proportionate  part  of  the  value  of  the  land, 
but  also  of  counsel  fees  and  costs  incurred  in  de- 
fending the  title,  and  that  judgment  was  sus- 
tained by  this  Court.  Strong,  J.,  said :  "  The 
plaintiffs  in  error  mistake  in  treating  this  case  as 
if  it  were  an  action  to  recover  damages  for  a 
breach  of  some  one  of  the  five  ordinary  « cove- 
nants for  title.'  The  extent  of  the  liability  of 
Anderson's  estate  is  to  be  measured  by  the  con- 
ditions of  bis  bond.  They  imposed  upon  him 
greater  obligations  than  he  would  have  assumed 
had  he  merely  covenanted  for  the  quiet  enjoy- 
ment of  the  land  conveyed." 

In  this  case  the  agreement  contained  in  the 
bond  of  indemnity  was  not  made  until  nearly 
two  years  after  the  deed  for  the  land  was  deliv- 
ered, and  the  deed  itself  contained  a  covenant  of 
general  warranty.  Notwithstanding  this  a  re- 
covery was  sustained  on  the  bond,  and  included 
all  counsel  fees,  costs,  and  charges  incurred  in  de- 
fending the  title.  It  thus  appears  from  the  cases 
now  cited  that  whether  the  agreement  for  in- 
demnity was  made  before  or  at  the  time  of  the 
sale,  or  afterwards,  the  right  to  recover  indem- 
nity in  an  action  on  the  special  agreement  is  sus- 
tained, and  that  whether  the  agreement  was  by 
writing  or  in  spoken  words  is  a  matter  of  indif- 
ference. Such  an  agreement  is  not  merged  in 
the  deed  if  made  before  or  at  the  time  of  the 
deed,  and  is  not  destroyed  by  a  covenant  of  gen- 
eral warranty  in  the  deed  if  made  thereafter. 

The  same  doctrine  was  applied  in  the  case  of 
Robinson  r.  Bakewell  (25  Pa.  424)  in  an  action 
upon  a  similar  bond  given  one  day  after  the  deed, 
and  although  the  deed  contained  a  covenant  of 
general  warranty,  and  a  recovery  was  had  for  all 
costs,  charges,  and  expenses  including  counsel 
fees  incurred  in  defending  the  title. 

We  again  enforced  the  same  doctrine  in  the 
case  of  Walker  v.  France  (112  Pa.  208),  where 
the  warranty  set  up  was  entirely  in  parol,  and. 
preceded  the  execution  of  the  written  agreement 
for  the  sale  of  the  land,  from  which  this  part  of 
the  contract  was  omitted.  We  held  the  proof 
sufficiently  clear  to  be  submitted  to  the  jury,  and 
sustained  a  recovery  for  the  breach  of  the  verbal 
stipulation.  Gordon,  J.,  said  :  "  That  a  written 
agreement  may  be  modified,  explained,  reformed, 
or  altogether  set  aside  by  parol  evidence  of  an 
oral  promise  or  undertaking  material  to  the  sub- 
ject-matter of  the  contract,  made  by  one  of  the 
parties  at  the  time  of  the  execution  of  the  writing, 
and  which  induced  the  other  party  to  put  his 
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name  to  it,  must  now  be  regarded  as  a  principle 
of  law  so  well  settled  as  to  preclnde  discussion." 

It  is  not  at  all  necessary  to  invoke  the  support 
of  this  principle  to  sustain  the  present  proceed- 
ing. There  is  no  question  here  of  altering  the 
deed  for  the  lots  in  question  by  inserting  a  clause 
left  out  of  it  by  mistake,  fraud,  or  accident.  The 
case  is  only  cited  to  show  that  where  the  parol 
stipulation  is  the  inducing  cause  to  the  execution 
of  the  written  instrument,  the  law  is  sufficiently 
flexible  to  give  relief  in  this  manner  if  the  evi- 
dence is  of  a  perfectly  clear  and  satisfactory 
character.  But  tho  case  is  of  authority  on  the 
point  that  a  contract  in  the  nature  of  a  guaranty 
as  to  the  quality  of  the  land  conveyed  is  not 
merged  in  the  conveyance  and  may  be  enforced 
independently  of  it. 

In  the  present  case  Zell,  the  grantor  in  the 
deed,  was  dead  at  the  trial,  and  the  plaintiffs 
could  not  testify.  But  the  proof  was  very  clear 
that  the  sale  had  been  made  to  Close  and  Kersh- 
ner  upon  the  express  condition  that  Zell  would 
refund  them  the  money  if  the  title  failed.  Judge 
Bruckman  testified  as  to  what  was  said  by  Zell 
to  Close  in  a  conversation,  some  time  after  the 
deed  was  delivered,  as  follows  :  44  He  said  in  the 
presence  of  Mr.  Close  and  myself  that  if  they — 
meaning  Close  and  Kershner— should  fail  in  hold- 
ing on  to  this  property  at  Thirteenth  and  Cotton, 
which  they  had  bought  from  him,  that  be  would 
refund  to  them  the  money  that  they  had  paid  for 
it,  that  they  should  lose  nothing.  I  think  that 
Mr.  Zell  drew  my  attention  to  what  he  was 
saying,  at  least  he  looked  at  me  when  he  said 
to  Mr.  Close  that  he  should  lose  nothing.  I  was 
sitting  by,  and  the  conversation  was  more  par- 
ticularly carried  on  between  Mr.  Close  and  Mr. 
Zell." 

George  E.  Smith  to  whom  Zell  had  offered  the 
property  for  $800,  but  was  refused,  said  he  saw  a 
good  deal  of  the  parties,  and  knew  about  the  ne- 
gotiations going  on  between  Zell  and  Close  and 
Kershner,  for  the  sale  of  the  property  both  be- 
fore and  just  after  the  sale.  He  was  asked : 
Q.  Did  you  have  any  conversation  with  Mr. 
Zell  afterwards  ?  A.  Yes,  sir.  Q.  In  which  he 
said  to  you  that  he  had  entered  into  this  agree- 
ment ?  A.  Yes ;  after  this  sale  was  consum- 
mated, after  they  had  ■bought,  Mr.  Zell  said  he 
had  sold  ;  he  twitted  me,  and  said  I  had  missed 
a  bargain  in  not  buying,  and  I  told  him  that  I 
did  not  want  to  buy  a  lawsuit.  He  said  there 
would  be.  no  trouble  about  that.  He  said  we 
•  offered  to  give  you  back  your  money,  and 
make  yon  whole  in  every  respect ;  we  gave  it  to 
these  people  in  the  same  way ;  I  promised  the 
same,  and  I  will  do  it.  He  said  you  see  what 
makes  it  necessary  is,  it  is  better  for  them  to 
fight  if  there  is  to  be  a  fight  about  it,  it  is  better 
for  me ;  they  stand  in  a  better  light.    Mr.  Bland 


said  that  to  me  too.  They  were  trying  to  sell  it 
to  me.  He  also  said  this  conversation  took 
place  a  few  days  after  the  sale,  probably  not 
more  than  three.  He  was  also  asked :  Q.  What 
else  did  be  say  besides  what  you  have  said  ?  A. 
He  said  that  they  had  no  risk  to  run,  that  they 
would  make  it  whole,  that  he  would  stand  every- 
thing. Q.  Is  that  what  he  said — that  they  bad  no 
risk  to  run,  and  that  he  would  make  it  whole  ?  A. 
Yes,  sir;  that  they  had  it  the  same  as  he  offered 
it  to  me.  He  said  be  would  do  it.  Q.  That 
they  would  have  no  risk  to  run,  and  he  would 
make  them  whole  ?  A.  Yes,  sir.  Q.  Is  that  all 
that  he  said?  A.  It  was  probably  repeated  two 
or  three  times  for  all  I  know,  in  different  words ; 
I  do  not  know  that  they  were  the  exact  words, 
but  that  was  the  way  he  said  it.  He  said  that 
what  he  had  promised  me  he  had  promised  them, 
and  he  would  do  so. 

The  other  circumstances  in  the  case  were 
strongly  corroborative  of  the  foregoing  testimony, 
and  it  was  not  contradicted.  AH  of  the  testi- 
mony was  carefully  submitted  to  the  jury  by  the 
learned  Court  below,  with  instructions  as  to  the 
character  of  the  testimony  required  in  such  cases, 
that  it  should  be  clear,  satisfactory,  and  manifest. 
The  testimony  was  believed  by  the  jury,  who 
found  a  verdict  for  the  plaintiffs.  We  do  not  see 
how  they  could  have  done  otherwise.  The  as- 
signments of  error  are  all  dismissed,  as  we  find 
no  error  in  any  of  them.  The  principles  and 
authorities  relied  upon  on  behalf  of  the  defen- 
dants are  quite  inapplicable  to  a  case  and  a  ques- 
tion of  the  character  involved  here. 

Judgment  affirmed.  c.  R.  z. 


Common  JUIcas. 


C.  P.  No.  I.  April,  1891. 

Williams  v.  Delaware,  Lackawanna,  and 
Western  R.  R.  Co. 

Practice — Process — Service  of —  Corporations — 
Foreign  and  domestic — Act  of  April  8,  1851 
—  The  Act  of  April  8,  i8ji,  only  applies  to 
foreign  corporations — In  the  case  of  do- 
mestic corporations  set  vice  must  be  made 
either  on  a  director,  manager,  or  other  officer. 

Sur  rule  to  set  aside  sheriff's  return. 

This  was  an  action  of  trespass  against  the  Del- 
aware, Lackawanna  and  Western  R.  R.  Co.,  in 
which  the  sheriff's  return  set  forth  that  the  writ 
was  served  on  R.  W.  Smith,  treasurer  of  the 
Pennsylvania  R.  R.  Co.,  at  the  office  of  the 
company  on  Fourth  Street,  and  on  W.  R.  Tay- 
lor, secretary  of  the  Philadelphia  and  Reading 
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R.  R.  Co.,  the  said  Pennsylvania  and  Reading 
Railroad  companies  being  the  agents  of  the  de- 
fendants for  selling  tickets  and  issuing  bills  of 
lading  for  passengers  and  freight  to  be  carried 
on  its  road. 

The  depositions  in  support  of  the  rule  showed 
that  the  Delaware,  Lackawanna  and  Western  R. 
R.  Co.  was  a  domestic  corporation,  and  that 
neither  R.  W.  Smith  nor  VV.  R.  Taylor  was  an 
officer,  director,  or  manager  of  defendant  com- 
pany. 

/.  Bayard  Henry and  George  Wharton  Pepper, 
for  the  rule. 

The  Act  of  Assembly  in  relation  to  domestic 
corporations  which  have  their  principal  offices 
out  of  the  State,  is  plain  and  specific,  and  in 
order  to  obtain  service,  the  writ  in  such  cases 
must  be  served  upon  a  director,  manager,  or 
other  officer. 

Act  of  March  15,  1847,  P.  L.  361. 

George  H.  Earle  {Richard  P.  White  with 
him),  contra. 

The  Act  of  April  8,  185 1  (P.  L.  354),  au- 
thorizes the  service  of  process  as  to  any  corpora- 
tion, whether  foreign  or  domestic,  upon  its 
agent. 

April  11,  1 891.  Allison,  P.  J.  The  Act  of 
April  8,  1 85 1  (P.  L.  354),  refers  only  to  foreign 
corporations.  This  was  decided  by  Judge 
Sharswood  in  Cochran  v.  Library  Company 
(6  Phila.  492).  The  question  whether  a  railroad 
which  sells  tickets  and  receives  freight  for  a 
foreign  railroad  corporation  is  such  an  agent  as 
is  contemplated  by  the  Acts  of  March  21,  1849 
(P.  L.  216),  and  April  8,  1851  (P.  L.  354),  does 
not  arise  in  this  case. 

Rule  absolute. 

[See  Williams  v.  Del.,  Lack.  &  West.  R.  R.  Co.,  27 
Weekly  Notes,  511.] 

F.  F.  K. 


C.  P.  No.  4.  June,  1891. 

Marshall  et  al.  v.  Insurance  Company  of 
North  America. 

Fire  insurance —  Void  or  voidable  policy  — 
"Other  insurance." 

A  proTision  in  a  policy  that  if  the  insured  shall  insure 
the  property  in  another  company,  the  policy  shall  be  con- 
sidered sunk,  avoids  the  policy  the  instant  the  other  in- 
surance is  put  on  the  property.  Such  policy  does  not, 
therefore,  constitute  "  other  insurance"  within  the  mean- 
ing of  policies  which  provide  for  an  apportionment  of  loss 
amongst  all  the  companies  concerned  in  the  risk. 

Exceptions  to  report  of  Master. 

The  facts  appearing  were  as  follows : — 

The  plaintiffs,  on  October  13,  1885,  insured 


their  factory  in  the  Independent  Mutual  Fire 
Insurance  Company.  The  policy  contained 
this  clause : — 

"  Any  member  insuring  in  other  companies,  covered 
in  part  by  this  company,  his  or  her  policy  shall  be  con- 
sidered sunk,  provided  the  same  is  not  approved  by  this 
company,  and  indorsed  on  his,  her,  or  their  policy,  in 
which  case  the  company  shall  be  only  liable  to  the  pay- 
ment of  a  ratable  proportion  of  any  loss  or  damage 
which  may  be  sustained." 

On  October  10,  1886,  they  effected  additional 
insurance  in  nine  stock  companies,  defendants  in 
this  suit.  The  approval  by  the  Independent 
Mutual  Fire  Insurance  Company  of  the  addi- 
tional insurance  was  not  obtained,  and  notice 
of  it  was  not  given  to  that  company  until  after  a 
fire  occurred  on  the  insured  premises,  which 
happened  on  June  9,  1888. 

All  of  the  stock  companies'  policies  contained 
a  provision,  expressed  in  different  language,  but 
all  to  the  effect  that  the  company,  in  case  of  a 
loss,  if  there  was  other  insurance  on  the  property, 
should  be  liable  only  for  a  ratable  proportion 
of  the  loss,  without  regard  to  the  solvency  of  the 
other  insurance  companies,  and  some  contained 
a  provision  that  the  company  should  not  be  liable 
whether  the  other  insurance  was  valid  or  not, 
valid  or  invalid,  or  without  reference  to  the 
liability  of  the  other  insurers. 

The  policies  of  the  stock  companies  differed 
from  that  of  the  mutual  company,  as  they  per- 
mitted other  insurance  without  notice,  until  re- 
quired;  so  that  the  plaintiffs  were  not  bound  to 
keep  up  other  insurance. 

George  P.  Rich,  for  plaintiffs. 

Russell  T.  Boswell  and  George  Tucker 
Bispham,  for  defendants. 

June  20,1891.  Arnold,  J.  (Afterstating  the 
facts,  ut  supra.)  On  this  statement  of  facts  the 
question  is,  whether  the  insurance  in  the  mutual 
company  was  other  insurance,  and  argument 
was  made  to  show  that  there  is  a  difference  be- 
tween void  and  voidable,  valid  and  invalid  in- 
surance. If  the  insurance  in  the  mutual  com- 
pany was  merely  voidable  and  not  void,  it  is 
contended  that  it  should  be  taken  into  account 
in  adjusting  the  proportion  of  loss  which  the 
stock  companies  should  pay,  although  the  mutual 
company  stood  on  its  policy  and  refused  to  pay, 
as  it  had  the  right  to  do.  But  if  the  other  in- 
surance is  void,  it  is  treated  as  no  insurance,  and 
is  not  to  be  taken  into  consideration  in  apportion- 
ing the  loss.  We  consider  the  question  whether 
it  is  void  or  voidable,  settled  by  authority  in  this 
State  by  the  case  of  Stacey  v.  The  Franklin 
Fire  Insurance  Co.  (2  W.  &  S.  506),  in  which 
it  was  decided,  that  although  a  policy  is  actually 
issued,  yet  if  it  contains  a  clause  that  notice  of 
other  insurance  must  be  given,  and  such  notice 
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is  not  given,  the  policy  is  void.  In  that  case 
the  notice  was  withheld  when  effecting  a  second 
insurance,  and  the  Court  said  that  the  policy 
was  void  ab  initio;  and  added  that  the  condition 
applies  to  a  subsequent  as  well  as  to  a  prior  in- 
surance. Failure  to  give  notice  puts  an  end  to 
the  insurance  at  once,  or,  as  in  the  case  before 
us;  on  the  mutual  policy,  it  shall  be  considered 
sunk,  that  is,  ended  instantly.  Subsequent  ap- 
proval would  revive  it,  but  without  such  ap- 
proval it  came  to  an  end  the  moment  the  second 
insurance  was  placed,  without  any  action  what- 
ever by  the  first  company.  No  action  was  re- 
quired by  the  mutual  company  to  sink  the  policy, 
but  action  was  required  to  revive  it.  That  being 
wanted,  the  insurance  was  sunk,  and,  so  far  as 
that  policy  was  concerned,  there  was  no  other 
insurance. 

In  Mitchell  v.  The  Lycoming  Mutual  Ins. 
Co.  (51  Pa.  402),  the  difference  between  acts 
which  make  a  policy  void  or  voidable,  was  care- 
fully discussed,  and  it  was  held  that  when  a  for- 
bidden act  (as  over-insurance)  is  done,  it  is  a 
forfeiture  of  the  policy,  and  there  is  no  insur- 
ance. It  is  a  case  of  no  other  insurance.  Other 
insurance  valid  at  the  time  of  the  fire  may  be- 
come invalid  by  failure  to  give  notice  or  furnish 
proofs  of  loss,  but  neither  notice  after  the  fire 
nor  proofs  of  loss  can  revive  an  insurance  which 
was  void  or  sunk,  as  in  this  case,  before  the  fire. 
Hence  we  are  of  opinion  that  so  far  as  the 
policy  of  the  Independent  Mutual  Fire  Insurance 
Company  was  concerned,  the  plaintiffs  had  no 
other  insurance  within  the  meaning  of  the  policies 
of  the  stock  companies,  and  that  the  question 
whether  the  mutual  policy  was  valid  or  not  valid, 
has  nothing  to  do  with  the  case.  The  principle 
decided  in  Parks  p.  Hartford  Insurance  Co.  (100 
Missouri,  373),  that  "  those  words  (valid  or  in- 
valid, or  without  regard  to  liability  of  other  in- 
surers), refer  to  valid  insurance,  which,  though 
in  force  at  the  time  of  the  loss,  may  not  con- 
stitute legal  liability,  because  of  some  breach  of 
the  terms  of  the  policy  or  otherwise,"  applies 
with  equal  force  in  this  case. 

As  the  learned  Master  has  exempted  the  com- 
panies, the  policies  of  which  contain  the  words 
valid  or  not  valid,  or  without  regard  to  the 
liability  of  the  other  insurance  companies,  we  | 
think  in  that  respect  he  erred.  We  therefore 
sustain  the  exceptions  which  raise  this  question, 
and  refer  the  case  back  to  the  Master  to  ap- 
portion the  unpaid  lqss  among  all  the  stock  com- 
panies, according  to  the  amount  insured  by 
them. 

It  is  creditable  to  the  defendants  that  they  did 
not  object  to  the  bill  on  the  ground  of  multi- 
fariousness, but  joined  issue  and  settled  all 
questions  in  one  suit,  to  the  great  saving  of 
further  litigation,  delay,  and  costs. 

H.  B. 


©rpfjans'  ©ourt. 

July  6,  1 891. 

Kingston's  Estate. 

French  spoliation  claims — Not  subject  to  collate- 
ral inheritance  tax  when  paid  to  the  heirs  of  a 
claimant — Right  of  representation  does  not 
extend  beyond  brothers''  and  sisters'  grand- 
children—Acts of  April  8,  1833,  and  April 

The  Auditing  Judge  (Hanna,  P.  J.),  in  his  ad- 
judication filed  in  this  estate,  found  as  follows : — 

"  The  funds  in  the  hands  of  the  accountant 
arose  from  an  appropriation  by  Congress  to  pay 
what  is  called  a  French  spoliation  claim,  for  the 
loss  of  the  brig  George  Washington,  owned  by 
the  decedent. 

"  The  decedent  died  about  the  year  1836,  and 
his  heirs  and  next  of  kin  now  living  are  S. 
Kingston  McCay,  grandnephew;  Harriet  K. 
McCay,  grandniece;  Strickland  G.  McCay, 
grandnephew;  Rebecca  R.  Turner,  grand- 
niece  ;  and  two  great-grandnieces,  viz.  :  Vir- 
ginia B.  Calley  and  Mary  E.  Barton. 

"The  questions  submitted  to  the  Auditing 
Judge  are — 

"  First.  Whether  the  fund  is  subject  to  the 
collateral  tax,  and  second,  whether  the  fund 
should  be  awarded  to  the  grandnephews  and 
nieces  to  the  exclusion  of  the  great-grandnieces, 
or  whether  the  latter  should  participate  therein. 

"  As  to  the  first  question,  the  Auditing  Judge 
is  clearly  of  opinion  that  the  fund  is  not  subject 
to  the  tax,  for  the  reason  that  it  never  formed 
part  of  the  estate  of  decedent,  and  therefore 
does  not  pass  from  him  to  his  collateral  kindred. 
On  the  contrary,  it  is  a  gift  or  gratuity  from 
Congress  to  the  heirs  and  next  of  kin,  and  the 
administrator  is  only  the  conduit  or  agent 
through  whom  the  gift  passes  to  those  persons 
whom  Congress  intends  to  benefit.  Creditors 
have  no  claim  upon  the  fund,  it  is  clear,  nor 
has  an  assignee  in  bankruptcy.  This  appears 
from  the  Act  of  Congress.  Accordingly  no  col- 
lateral tax  is  awarded. 

"As  to  the  second  question,  the  Auditing 
Judge  is  of  opinion  that  the  grandnephews  and 
nieces  are  alone  entitled  as  next  of  kin.  The 
Act  of  April  8,  1833,  provides  that  there  shall 
be  no  representation  amongst  collaterals  after 
brothers'  and  sisters'  children — that  is,  nephews 
and  nieces  of  the  decedent,  and  it  required  the 
Act  of  April  27,  1855,  to  entitle  grandchildren 
of  brothers  and  sisters  of  the  decedent  to  inherit 
by  representation — that  is,  grandnephews  and 
grandnieces.  And  there  is  no  statute  providing 
that  great-grandncphews  and  nieces  shall  take 
by  representation." 

The  fund  was  therefore  awarded  to  the  grand- 
nephews  and  grandnieces,  share  and  share  alike. 

w.  c.  s. 
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Supreme  ©ourt. 


Jan.  '90,  264.  February  2,  1891. 

Guest  v.  Lower  Merion  Water  Co. 

Corporation*  —  Water  companies  —  Mechanics' 
liens  —  Liability  of  corporations  to  — Acts 
of  April  29,  1874,  and  April  7,  1870. 

A  water  company  incorporated  under  the  Act  of 
April  29,  1874  (P.  L.  93),  is  a  public  corporation,  and 
the  structures  necessary  to  the  operations  of  such  a 
company  are  not  subject  to  mechauios'  liens. 

The  above  rule  is  not  suspended  by  the  provisions 
of  the  Act  of  April  7,  1870  (P.  L.  58),  which  allows 
the  personal,  real,  and  mixed  property,  rights  and 
franchises  of  a  corporation  to  be  sold  on  a  writ  of  fieri 
facias. 

Appeal  of  George  Guest,  A.  G.  Grater,  and 
Samuel  Roberts,  trading  as  Guest,  Grater  &  Co., 
plaintiffs,  from  an  order  of  the  Common  Pleas  of 
Montgomery  County  striking  from  the  record  a 
mechanic's  Hen  filed  by  said  plaintiffs  against  the 
Lower  Merion  Water  Company,  owner,  and 
Comegys  &  Lewis,  contractors,  and  setting  aside 
a  judgment  entered  upon  a  scire  facias  sur  said 
mechanic's  lien. 

Plaintiffs  having  filed  their  lien,  issued  a  scire 
facias  thereon  on  September  14,  1889,  which 
writ  was  served  by  posting  a  copy  on  the  prem- 
ises and  return  made  of  nihil  habet  as  to  owner 
and  contractors.  On  October  2,  1889,  the  plain- 
tiffs filed  their  statement,  and  on  November  5, 
1889,  entered  judgment  for  want  of  an  appear- 
ance for  $285.18.  On  December  2,  1889,  the 
defendants  obtained  a  rule  to  show  cause  why  the 
lien  should  not  be  stricken  off,  and  all  proceed- 
ings thereunder  quashed.  After  argument,  this 
rule  was  made  absolute,  the  Court,  Weand,  J., 
tiling  the  following  opinion  : — 

"  The  lien  in  this  case  is  filed  against  a  two- 
story  brick  pumping-station  with  additions,  etc., 
owned  by  the  Lower  Merion  Water  Co.,  a  corpo- 
ration chartered  under  the  provisions  of  the  Act 
of  29th  April,  1874,  sec.  34  (P.  L.  93,  P.  D. 
*52). 

"A  motion  has  been  made  to  strike  off  the  lien 
because  the  defendant,  being  a  corporation  char- 
tered for  public  purposes,  its  building,  etc.,  ne- 1 
cessary  for  carrying  on  its  operations,  are  not 
subject  to  a  mechanic's  lien,  and  the  case  of  Pos- 
ter  &  Co.  v.  Fowler  &  Co.  (10  P.  F.  S.  27)  isi 


cited  as  directly  ruling  the  point.  On  the  part 
of  the  lien  creditors  it  is  urged,  however,  that  the 
reasoning  of  this  and  kindred  cases  is  no  longer 
applicable  since  the  passage  of  the  Act  of  7th 
April,  1870  (P.  L.  58),  which  gives  a  remedy  by 
fi.  fa.  instead  of  sequestration,  as  with  the  Act  of 
16th  June,  183G,  sec.  72  (P.  L.  774). 

14  It  is  undoubtedly  true  that  the  franchises  and 
corporate  property  of  a  corporation,  not  being  a 
county,  township,  or  other  public  corporate  body, 
can  now  be  sold  under  a  fi.  fa.,  and  that  a  cred- 
itor need  no  longer  apply  for  a  sequestration  ;  but 
the  difficulty  in  the  plaintiff's  way  in  this  case  is 
that  there  is  no  execution  process  to  which  he 
can  resort  under  either  of  the  above-cited  Acts, 
and  hence  his  lien  is  of  no  avail. 

44  Prior  to  the  Act  of  1836,  a  creditor  had  no 
remedy  to  enforce  his  claim  against  the  franchises 
or  property  of  a  corporation,  in  its  nature  public, 
and  necessary  to  its  corporate  existence,  as  was 
shown  by  C.  J.  Tilohman  in  Ammant  v.  Turn- 
pike Co.  (13  S.  &  R.  210),  in  which  case  he  ex- 
pressed his  regret  that  such  was  the  law,  and 
recommended  some  mode  of  sequestration.  No 
doubt  his  remarks  led  to  the  passage  of  the  Act 
of  1836,  by  which  a  proper  remedy  was  provided. 
Under  that  Act,  when  an  execution  against  a 
corporation  has  been  returned  unsatisfied,  in  part 
or  in  the  whole,  the  plaintiff  in  the  judgment 
could  petition  for  a  writ  to  sequestrate  the  goods, 
etc.,  of  a  corporation. 

44  By  the  Act  of  1870,  sec.  1  (P.  L.  58),  it  was 
provided  that  in  addition  to  the  provisions  of  the 
72d  section  of  the  Act  of  16th  June,  1836,  and 
in  lieu  of  the  provisions  or  proceedings  by  se- 
questration under  said  Act,  the  plaintiff  might 
have  execution  by  fieri  facias,  etc.,  by  which  the 
property,  franchises,  rights,  etc.,  of  a  corporation 
could  be  sold. 

44  It  has,  however,  been  held  by  Judge  Mc- 
Candless,  of  the  United  States  Circuit  Court, 
in  Fox  v.  The  Hempfield  R.  R.  Co.  (8  Phila. 
639);  by  Judge  Mitchell,  in  Flagg  p.  Farns- 
worth  et  al.  (12  Weekly  Notes,  500),  and  by 
Judge  McDermitt,  in  Rank  t*.  Gibbs  &  Ster- 
rett  Mfg.  Co.  (13  Id.  174),  that  the  provisions 
of  the  Act  of  1870  are  only  in  addition  to  the 
provisions  of  the  72d  section  of  the  Act  of 
1836,  and  that  therefore  there  can  be  no  writ  to 
sell  the  franchises  or  corporate  property  until 
after  a  return  under  the  first  fi.  fa.  This  view 
of  the  case  seems  also  to  have  been  adopted  by 
C.  J.  Thompson,  in  Phila.  and  Bait.  C.  R.  R. 
Co.'s  Appeal  (20  P.  F.  S.  855),  and  by  Judge 
Simonton,  in  Com.  v.  Susq.  and  Del.  River  R. 
R.  Co.  (7  Crumrine,  306).  As  opposed  to  this 
view  we  have  the  decision  of  Judge  Whitk,  in 
Williams  v.  Lawrenceville  Ry.  Co.  (21  Pitts. 
L.  J.  187),  and  in  Lusk's  Appeal  (108  Pa. 
152,  156),  Judge  Paxson  said  4  the  sale  was 
made  upon  an  ordinary  writ  of  fieri  facias. 
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There  appears  to  have  been  no  attempt  to 
comply  with  the  provisions  of  the  Act  of  April 
7th,  1870,'  and  then  adds  *  we  need  not  discuss 
the  question  whether  a  return  of*  nulla  bona 
should  have  preceded  the  levy  and  sale  upon  the 
tieri  facias.  If  necessary,  which  we  do  not 
assert,  it  was  but  an  irregularity,*  etc. 

"  After  a  careful  reading  of  these  apparently 
conflicting  decisions,  we  agree  with  Judge  Mc- 
Dkkmitt,  that  'as  this  ti.  la.  is  in  lieu  of  seques- 
tration, it  is  but  reasonable  to  presume  that  the 
Legislature  intended  its  aid  should  be  called  into 
action  by  the  same  precedent  return  of  nulla  bona, 
which  was  absolutely  necessary  before  a  writ  of 
sequestration  could  be  obtained  by  any  creditor 
under  the  Act  of  1836.'  If  this  position  is  cor- 
rect then  this  lien  cannot  be  sustained,  fur,  as 
was  said  by  Judge  Lowhie,  in  Williams  r.  The 
Controllers,  etc.  (6  H.  277):  4  Where  there  can 
be  no  execution  there  can  be  no  action,  and  as  a 
levari  facias  is  the  only  execution  proper  on  a 
judgment  on  a  mechanic's  lien,'  there  cannot 
be  a  return  of  nulla  bona  on  a  fi.  fa.,  and, 
therefore,  nothing  upon  which  to  base  the  fi.  fa. 
allowed  by  the  Act  of  1870.  The  principle  laid 
down  in  Foster  &  Co.  v.  Fowler  &  Co.,  supra,  was 
recognized  in  Girard  Point  Storage  Co.  r.  South- 
ward Foundry  (In  Weekly  Notes,  25),  and  is 
still  therefore  the. law  governing  this  case.  As 
before  the  passage  of  the  Act  of  1870,  this  lien 
would  not  have  been  good,  and  as  it  is  not  helped 
by  that  Act,  the  plaintiffs  must  resort  to  some 
other  remedy  to  enforce  their  claim. 

"And  now,  January  6th,  1890,  the  mechanic's 
lien,  No.  22  June  T.,  1889,  is  stricken  from  the 
record,  and  the  judgment  thereon,  by  default  for 
want  of  an  appearance,  is  set  aside." 

Whereupon  the  plaintiffs  took  this  appeal,  as- 
signing as  error  the  action  of  the  Court  in 
striking  off  the  mechanic's  lien  and  setting  aside 
the  judgment. 

F.  G.  Hobson  (John  W.  Bickel  with  him),  for 
appellants. 

The  reason  for  the  exception  to  the  general 
rule  made  in  Foster  r.  Fowler  (60  Pa.  27)  hav- 
ing ceased  to  exist,  the  exception  should  cease. 

The  reasoning  and  spirit  of  the  Act  of  1870 
tend  to  show  that  this  Act  was  passed  to  make 
corporate  property  liable  for  its  debts  the  same  as 
any  other  property. 

There  was  a  final  judgment  in  this  case,  and 
the  property  was  already  ottered  for  sale.  The 
defendants  having  had  their  day  in  Court  and 
allowed  judgment  to  go  against  them,  should  not 
now  be  allowed  to  complain. 

Henry  C.  lioyer  (Charles  E.  Morgan,  «/r.,and 
Francis  D.  Lewis  with  him),  for  appellees. 

May  27,  1891.  McColi.lm,  J.  The  Lower 
Merion  Water  Company  was  incorporated  under 


the  Act  of  29th  April,  1874  (P.  L.  93),  and  its 
powers,  privileges,  and  duties  are  defined  by  the 
34th  section  thereof.  It  is  clothed  with  the 
right  of  eminent  domain,  and  it  is  protected  from 
competition  until  it  "shall  have,  from  its  earn- 
ings, realized  and  divided  among  its  stockholders, 
during  five  years,  a  dividend  equal  to  eight  per 
centum  per  annum  upon  its  capital  stock."  It  is 
bound  to  furnish  a  sufficient  quantity  of  pure 
water  at  reasonable  rates,  and  the  Court  of  Com- 
mon Pleas  of  the  proper  county  may  on  the  peti- 
tion of  any  citizen  using  the  same,  make  such 
order  in  the  premises  as  may  seem  just  aud 
equitable,  and  enforce  its  decrees  by  the  usual 
process.  It  may  at  the  expiration  of  twenty 
years  from  its  introduction  of  the  water,  be  re- 
quired to  transfer  to  the  municipality  in  which 
it  is  located,  its  works  at  their  cost  with  ten  per 
cent,  thereon  less  the  dividends  it  has  received. 
This  partial  summary  of  its  powers  and  duties 
clearly  stamps  it  as  a  public  corporation.  It  was 
decided  in  Foster  v.  Fowler  (60  Pa.  27),  that  the 
structures  necessary  to  the  operations  of  such  a 
company  are  not  subject  to  a  mechanic's  lien,  and 
the  present  ease  is  ruled  by  it  if  the  Act  of  7th 
April,  1870  (P.  L.  «ri8),  which  allows  the  per- 
sonal, real,  and  mixed  property,  rights  and  fran- 
chises of  a  corporation  to  be  sold  on  a  writ  of 
fieri  facias,  does  not  supersede  it.  It  is  con- 
tended that  the  Act  referred  to  has  rendered  the 
reasoning  on  which  the  decision  in  Foster  v.  Fow- 
ler (supra),  rests,  and  which  is  undoubtedly 
sound,  inapplicable,  and  our  sole  inquiry  is 
whether  this  contention  is  well  founded.  It 
should  be  noted  at  the  outset  that  the  principle 
of  the  case  cited  was  distinctly  approved  in 
Girard  Point  Storage  Company  v.  South wark 
Foundry  Company  (105  Pa.  248;,  where  a  me- 
chanic's lien  was  sustained  on  the  ground  tliat 
the  public  was  not  directly  interested  in  the  busi- 
ness of  the  defendant  corporation.  In  that  case 
it  was  conceded  that  if  the  Girard  Point  Storage 
Company  was  in  the  nature  of  a  public  corpora- 
tion its  works  would  be  protected  f  rom  the  in- 
cumbrance of  a  mechanic's  lien.  The  case  was 
heard  in  1884,  and  this  concession  is  evidence  at 
least,  that  it  was  not  then  suggested  or  supposed 
that  the  Act  of  1870  could  have  any  part  in  the 
decision  of  it,  nor  can  we  now  see  how  that  Act 
affects  the  claim  of  the  appellants  to  a  lien  for 
their  work  and  materials.  The  only  execution 
process  allowed  for  the  enforcement  of  a  mechan- 
ic's lien  is  a  writ  of  levari  facias  to  sell  the  build- 
ing and  curtilage  bound  by  it,  and  the  form  of 
the  writ  is  prescribed  by  the  statute,  which  gives 
the  lien.  The  levy  and  sale  of  the  writ  of  fieri 
facias  allowed  by  the  Act  of  1870  may  embrace 
the  property,  franchises  and  rights  of  the  corpora- 
tion in  any  and  every  county  of  the  Common- 
wealth and  pass  the  title  thereto  as  effectually  as 
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if  "  wiid  property,  franchisee  and  rights  were 
located,  used,  levied  upon,  and  sold  in  the  countv 
wherein  said  writ  of  execution  was  issued."  It 
is  obvious  that  such  comprehensive  process  was 
not  designed  for  the  collection  of  a  judgment 
founded  on  a  mechanic's  lien.  This  lien  is  statu- 
tory and  in  the  procedure  for  its  enforcement  the 
judgment  and  execution  are  restricted  to  the 
property  bound  by  it.  It  is  the  policy  of  the 
law  to  keep  intact  the  property  belonging  to  and 
essential  to  the  operations  of  a  public  corporation, 
and  hence  its  creditors  will  not  be  permitted  to  di- 
vide such  property  and  sell  a  part  of  it.  It  would 
by  a  signal  abandonment  of  this  |>olicy,  and  it  would 
invite  a  division  of  the  property  to  allow  it  to  be 
sold  on  mechanic's  lien  process.  This  could  not 
be  done  prior  to  the  Act  of  1870,  and  we  discover 
nothing  in  that  which  authorizes  it.  The  fieri 
facias  allowed  by  that  Act  is  not  a  substitute  for 
the  ordinary  fi.  fa.  under  the  72d  section  of  the 
Act  of  16th  June,  1836,  but  it  is  in  lieu  of  seques- 
tration under  the  73d  section  of  it.  The  process 
and  procedure  provided  by  the  72d  section  remain, 
and  the  process  provided  by  the  73d  section  is 
superseded  by  the  special  fi.  fa.  given  by  the  Act 
of  1870.  The  condition  precedent  to  sequestra- 
tion was  an  ordinary  fi.  fa.  returned  unsatisfied 
in  whole  or  in  part,  and  this  must  precede  the 
writ  which  takes  its  place.  By  this  precedent 
return  on  the  ordinary  fi.  fa.  the  insolvency  of  the 
corporation  is  discovered,  and  the  necessity  of 
recourse  to  a  sale  for  the  benefit  of  its  creditors, 
of  its  franchises  and  properly  essential  to  its  ope- 
ration, is  demonstrated.  It  was  decided  in  Bay- 
ard's Ap|»eal  (72  Pa.  453),  that  a  sale  on  the  fi.  fa. 
given  in  lieu  of  sequestration  did  not  change  the 
rule  of  distribution,  but  that  its  proceeds  were 
for  the  benefit  of  all  its  creditors,  and  on  the 
footing  of  moneys  made  by  a  sequestrator  under 
the  Act  of  1836.  The  proceeds  of  a  sale  of  real 
and  personal  property  under  the  72d  section  of 
that  Act  were  applicable  to  the  liens  in  their 
order.  , 

The  view  that  we  have  taken  of  the  Act  of 
1870,  and  its  effect  upon  the  established  practice 
in  the  appropriation  of  the  property  of  a  corpora- 
tion to  the  payment  of  its  debts,  is  sustained  in  an 
opinion  by  our  brother  Mitchell  in  Flagg  r. 
Farnsworth  (12  Weeklt  Notes,  .100),  and 
adopted  by  Judge  McDbkmitt  in  Bank  v.  Mfg. 
Co.  (13  Id.  174;.  These  were  Common  Pleas 
decisions,  but  the  reasoning  which  sup|K>rts 
them  is  clear,  satisfactory,  and,  in  our  opinion, 
fully  vindicated  the  judgments.  While  the  pre- 
cise question  has  not  heretofore  arisen  in  this 
Court,  it  is  plain  that  this  was  the  view  enter- 
tained by  Chief  Justice  Thompson,  in  Railroad 
Co.'s  Appeal  (70  Pa.  3oo),  and  by  Justice  Wil- 
liams, in  Bayard's  Appeal  (supra).  As  the  pro- 
perty described  in  the  claim  in  this  case  is  essen-J 
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tial  to  the  operations,  and  is  part  of  the  works  of 
the  corporation,  Poster  r.  Fowler  (tupra)  sus- 
tains the  action  of  the  Court  in  striking  off  the 
lien. 

Judgment  affirmed.  c.  k.  z. 


Common  ftlcas. 


C.  P.  No.  I.  March  4,  1S91. 

Lanahan  v.  Collins. 

Corporation  —  Fi.  fa. —  Garnishee — Judgment 
creditor — Set  off — A  corporation  garnishee 
cannot  set  off  a  debt  due  from  a  stockholder  to 
the  corporation  against  a  judgment  creditor  of 
stockholder  who  has  issued  fi  fa.  to  sell  his 
stock. 

Rule  to  show  cause  why  judgment  should  not 
be  entered  against  garnishee  and  execution  issue. 

The  property  against  which  the  plaintiff  pro- 
ceeded by  fi.  fa.  was  certain  shares  of  stock  of  the 
Bellefonte  Furnace  Company,  which  company 
was  summoned  as  garnishee.  By  its  answer  to 
the  interrogatories  the  garnishee  admitted  that 
the  said  stock  stood  in  defendant's  name  on  the 
books  of  the  company.  The  garnishee,  how- 
ever, set  up  that  the  defendant  was  indebted  to 
it  in  a  certain  sum,  and  asked  that  the  plain- 
tiff's execution  should  extend  only  to  so  much 
of  the  stock  as  remained  after  the  garnishee  had 
taken  out  the  amount  of  its  claim  against  the 
defendant. 

Charles  Biddle,  for  the  rule. 

A  corporation  has  no  lien  on  stock  for  a  debt 
due  it  by  a  stockholder. 

Steamship  Co.  v.  Her>>n,  52  Pa.  280. 
Merchants'  Bank  7'.  Sh.iuse,  102  Id.  492. 

Theodore  M.  Etting,  contra,  cited — 

Myers  v.  Baltzcll,  37  Pa.  491. 

April  8,  189K    Rule  absolute.     h.  w.,  jr. 


C.  P.  No.  1.  June  9,  1891- 

Estcrly  Machine  Co.  v.  Spencer. 

Landlord  and  tenant — Rent  in  arrear — Distress 
—  Goods  in  possession  of  tenant  for  sale  on 
commission  are  not  liable  to  distress — Tret- 
pass — Lien  for  goods  unlawfully  distrained — 
Damages — The  value  of  the  goodt  and  not  the 
price  they  sell  for  is  the  measure  of  damages 
for  unlawful  distraint. 

Sur  exceptions  to  report  of  referee. 
Trespass  for  goods  unlawfully  distrained. 
The  referee  to  whom  the  case  was  referred, 
found  for  the  plaintiff  on  the  following  facts: — 
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The  defendant,  who  was  the  owner  of  the 
premises,  leased  to  one  Harbut,  and  the  rent 
being  in  arrear,  distrained  certain  goods  belong- 
ing to  the  plaintiff  and  in  the  tenant's  possession 
for  sale  on  commission.  Notice  of  plaintiff's 
ownership  was  given  to  defendant,  and  also  at 
the  sale.  Prior  to  the  sale  counsel  for  defendant 
requested  plaintiff  to  give  security  for  goods  and 
take  them  under  replevin,  which  was  declined. 
The  goods  were  valued  at  $1543.84,  and  were 
bought  for  $65  by  defendant.  An  agent  of 
plaintiff  bid  $50  at  the  sale  for  the  goods. 

Exceptions  were  filed  on  behalf  of  defendant 
to  the  report,  on  account  of  form  of  action,  and 
to  amount  of  damages. 

Joseph  M.  Pile,  for  exceptions. 

Plaintiff  cannot  recover  in  an  action  of  tres- 
pass, having  failed  to  bring  replevin  as  requested. 
Caldcleugh  v.  Hollbigsworth,  8  W.  &  S  302. 
Howe  Sewing  Machine  Co.  v.  Sloan,  87  Pa.  438. 
Sassman  v.  Brisbane,  7  I'hila.  159. 

Even  if  plaintiff  is  entitled  to  recover,  the 
judgment  should  be  for  565  only,  with  interest, 
that  being  the  amount  which  the  goods  brought 
at  the  constable's  sale,  which  was  a  fair  criterion 
of  their  market  value. 

Charles  A.  Chase  and  Charles  C.  Lister, 
contra. 

Trespass,  or  trover  and  replevin,  are  concur- 
rent or  cumulative  remedies  under  the  facts 
proven  in  this  case,  and  the  plaintiff  could 
select  any  of  them. 

Jackson  &  Gross  on  L  &  T.,  77,  354.  note. 

power  t>.  Howard,  22  Weekly  Notes,  475. 

Bonsall  v.  Coroly,  44  Fa.  442. 

Recs  v.  Ememk,  6  \  i  R.  286. 
As  to  measure  of  damages,  they  cited— 

Mclnroy  v.  Dyer,  47  Pa.  118. 

Brown  v.  Kiddle,  2  Weekly  Notes,  362. 

June  12,  1891.  Exceptions  dismissed,  and 
report  confirmed.  h.  w.,  jr. 


C.  P.  No.  1.  June  27,  1891. 

Park  v.  Holmes. 

Costs — Landlord  ami  tenant — Distress — Re- 
plevin— Act  of  March  21,  IJJ2 — Double  costs 
—  Costs  ivifl  not  be  allowed  where  the  verdict 
is  partly  in  favor  of  the  plaintiff  in  the  re- 
plevin— Double  costs  not  given  where  the  plain- 
tiff  is  not  the  tenant. 

This  was  an  appeal  from  the  taxation  of  costs 
by  the  prothonotary. 

The  action  was  replevin  for  goods  distrained 
on  the  leased  premises.    The  landlord  avowed  \ 
for  I561  rent  in  arrear.    The  plaintiff  replevied  j 
the  entire  distress,  and  pleaded  that  no  rent  was  j 
due  and  that  she  owned  the  goods  as  a  boarder. 

The  jury  found  "  that  the  defendant  was  enti- 
tled to  $561  rent  in  arrear,  that  the  value  of  the 


goods  liable  to  said  rent  was  $300;"  and  as  to 
the  rest  of  the  goods  they  found  for  plaintiff. 

The  landlord  filed  his  bill  of  costs  amounting 
to  $51.20,  and  asked  that  the  same  be  doubled 
under  the  Act  of  Assembly,  which  the  prothono- 
tary allowed,  and  the  plaintiff  excepted. 

E  Hunn,Jr.t  for  exceptant,  objected  to  all 
costs. 

Harry  S.  Hopper,  for  landlord. 
That  a  successful  defendant  in  replevin  is  enti- 
tled to  costs  is  decided  by — 

McLean  v.  McCaffrey,  16  Phila.  35. 
The  double  costs  were  allowed  under  authority 
of  the  Act  of  March  21,  1772. 

Where  a  defendant  obtains  a  verdict  for  the 
full  amount  of  rent  claimed  in  his  avowry  he  is 
entitled  to  double  costs. 

Prescott  v.  Otterstatter,  85  Pa.  535. 
The  object  of  the  Act  was  to  prevent  vexatious 
resistance  to  the  collection  of  rent,  and  when 
the  jury  find  in  favor  of  the  defendant  for  the 
full  amount  specified  in  the  avowry  he  is  enti- 
tled to  double  costs. 

In  this  case  the  verdict  was  against  the  plain- 
tiff end  in  favor  of  the  landlord  for  the  full 
amount  of  rent  claimed,  $561,  and  for  the  value 
of  the  goods  subject  to  the  distraint,  $300. 
These  two  findings  are  according  to  the  estab- 
lished practice.  The  concluding  clause  does  not 
indicate  whether  there  was  one  or  one  hundred 
dollars'  worth  of  goods  exempt  from  distress.  - 
The  clause  is  indefinite,  and  the  only  meaning 
it  can  have  is  that  the  rest  of  the  goods,  if  any, 
were  found  for  plaintiff. 

The  plaintiff  did  not  replevy  for  certain  goods 
alleged  to  belong  to  her  as  boarder,  but  for  all 
the  goods  distrained.  She  failed  in  her  case, 
and  judgment  has  been  given  against  her;  ac- 
cording to  the  statute  she  is  liable  to  the  penalty 
of  double  costs. 

If  double  costs  are  refused  in  this  case  the 
object  of  the  Act  will  be  avoided  by  making  any 
third  party  the  plaintiff,  behind  whom  the  tenant 
can  take  refuge  and  delay  the  cause  without  fear 
of  the  penally. 


The  Court.  The  exceptions  are  sustained, 
and  all  costs  are  disallowed.        w.  w.  w.,  jr. 


C.  P.  No.  4. 


Wodock  v.  Robinson. 


March,  1891. 


Landlord  and  tenant — Written  agreements  of 
lease —  Covenants  contained  therein — Parol  evi- 
dence to  contradict  is  not  atimissible  except 
under  an  allegation  of  fraud,  accident,  or  mis- 
take— Pleading. 

A  statement  which  alleges  a  promise  by  a  lessor  before 
the  execution  of  a  lease  to  jmt  the  demised  premises  in 
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repair,  but  does  not  allege  that  the  lease  contained  such 
promise  or  that  it  was  omitted  therefrom  by/rauJ  or  mis- 
lakt,  but  nevertheless  claims  to  recover  for  a  breach  of 
the  promise,  does  not  show  a  good  cause  of  action  and  is 
demurrable. 

Sur  demurrer  to  statement. 

The  statement  was  to  the  following  effect :  On 
or  about  January  16,  1889,  the  plaintiff's  hus- 
band, Charles  Wodock,  rented  certain  premises 
under  a  written  lease  from  the  defendant.  At 
the  time  the  lease  was  executed  the  defendant 
promised  to  put  the  premises  in  good,  safe, 
and  sound  condition  and  repair,  and  it  was  in 
consequence  of  this  promise  that  the  plaintiff's 
husband  was  induced  to  rent  the  premises.  On 
June  16,  1890,  the  plaintiff  was  injured  by  a  fall 
occasioned  by  the  rotten  condition  of  the 
kitchen-floor,  for  which  injury  suit  was  brought. 
A  copy  of  the  lease  was  attached  to  the  state- 
ment. 

To  this  statement  defendant  demurred,  be- 
cause, inter  alia,  as  appeared  by  the  copy  of  the 
lease,  there  was  no  covenant  therein  that  the 
landlord  should  make  any  repairs ;  but  a  cove- 
nant that  the  lessee  would  at  the  expiration  of 
the  term  "deliver  up  the  demised  premises  in 
like  good  order  and  condition  as  they  now  are," 
etc.,  and  therefore  the  lessee  was  bound  to  make 
all  repairs  under  the  lease. 

Samuel  C.  Perkins,  for  demurrer. 

The  relation  of  landlord  and  tenant  being 
created  by  the  written  contract,  the  law  attaches 
definite  obligations  to  the  relation  which  cannot 
be  chanped  by  a  previous  oral  agreement. 
Kabus  v.  Frost,  50  N.  Y.  Sup.  Ct.  72. 

The  lessee  of  a  building  who  sustains  personal 
injuries  occasioned  by  the  defective  condition  of 
the  building,  cannot  maintain  an  action  of  tort 
against  the  lessor  upon  an  alleged  promise  of  the 
lessor  to  repair  whereby  the  lessee  was  induced 
to  execute  the  lease.  Such  promise  could  not 
vary  or  add  to  the  terms  of  the  written  agree- 
ment but  is  merged  in  it. 

Tuttle  v.  Gilbert  Manf.  Co.,  145  Mass.  169. 
Stvambo.it  Co.  v.  Mayor,  78  N.  Y.  I. 

Joseph  A.  Abrams,  contra. 

Where  a  landlord  covenants  to  put  the  premises 
in  good  and  tenantable  repair,  and  the  lessee 
covenants  to  keep  them  in  such  repair,  the  per- 
formance of  the  former  covenant  is  a  condition 
precedent  to  requiring  performance  of  the  latter. 

Jack.son  &  Gross,  L.  &  T.  \  1053. 
And  the  landlord  is  in  default  after  a  sufficient 
time  has  been  afforded  him  for  the  purpose. 

Jackson  &  Gross,  L.  &  T.  \  1054. 
Walker  v.  Gilbert,  2  Robt.  (N.  Y.)  214. 
Lunn  v.  Gage,  37  III.  19. 

VVhere  the  landlord  has  by  an  express  agree- 
ment between  the  tenant  and  himself  agreed  to 
keep  the  premises  in  repair,  in  case  of  a  recovery 
against  the  tenant  by  a  stranger  for  injuries  oc- 


casioned by  a  defect  in  the  condition  of  the  pre- 
mises, he  would  have  his  remedy  over  against  the 
landlord,  and  in  such  cases  it  has  been  held  that 
to  prevent  circuity  of  action  the  party  injured 
by  the  defect  and  want  of  repair  might  have  his 
action  in  the  first  instance  against  the  landlord. 

Gridlcy  v.  City,  68  III.  51. 

City  f.  Spauhling,  4  Cush.  277. 

Fishery.  Thirkell,  21  Mich.  1. 

Nelson  v.  Brewery  Co.,  L.  R.  2  C.  P.  Div.  311. 
The  case  of  I^ehman  v.  Foelker  (Sep.  T.,  1889, 
No.  559),  recently  tried  in  this  Court,  and  a 
verdict  for  plaintiff  recovered,  was  a  similar 
case  to  the  one  at  bar. 

April  4,  1891.  Thayer,  P.  J.  The  defen- 
dant, in  accordance  with  the  reformed  principles 
of  pleading  introduced  into  this  State  by  the 
Procedure  Act  of  1887,  was  sued  in  an  action 
of  trespass  in  which  the  plaintiff  seeks  to  recover 
consequential  damages  for  a  bodily  injury  result- 
ing from  the  breach  of  an  alleged  contract. 
The  plaintiff,  Mary  Wodock,  is  the  wife  of 
Charles  Wodock,  who  on  the  1 6th  of  January, 
1889,  rented  from  the  defendant,  Sarah  Robin- 
son, a  farm  situate  in  Abington  Township,  in 
Montgomery  County.  By  the  express  terms  of 
the  lease,  which  is  under  seal,  and  which  the 
plaintiff  has  properly  made  a  part  of  her  case  by 
annexing  the  same  to  her  statement  filed,  the 
lessee,  the  plaintiff's  husband,  expressly  cove- 
nanted to  keep  the  premises  in  good  order  and 
condition  during  the  term,  ordinary  wear  and 
tear  and  casualties  by  fire  excepted,  and  to  de- 
liver up  the  premises  in  like  good  order  and  con- 
dition at  the  expiration  of  the  term.  It  was 
also  stipulated  that  if  the  lessee  should  hold  over 
it  should  be  deemed  a  renewal  of  the  lease  and 
of  all  its  covenants,  terms,  and  conditions. 
This  lease  was  formally  sealed  and  witnessed. 
It  so  happened  that  on  the  16th  of  June,  1890, 
the  plaintiff,  while  engaged  in  her  household 
duties  in  the  kitchen  of  the  farm-house,  was  pre 
cipitated  through  the  floor,  in  consequence  of 
the  floor  and  joists  giving  way  by  reason  of  their 
rotten  and  decayed  condition,  by  which  she 
alleges  she  was  hurt  and  underwent  much  pain 
and  suffering,  for  which  she  claims  in  this  suit  to 
recover  five  thousand  dollars  damages.  By  the 
terms  of  the  demise  it  is  plain  enough  that  the 
defendant  was  under  no  obligation  whatever  to 
keep  the  premises  in  repair,  but  that,  on  the 
contrary,  it  was  expressly  covenanted  by  the 
lessee  that  he  would  keep  the  premises  in  repair 
himself.  In  the  face,  however,  of  this  express 
agreement  under  the  seals  of  the  respective 
parties,  it  is  averred  by  the  plaintiff  in  her  state- 
ment, that  before,  at  the  time,  and  after  the 
execution  of  said  lease,  the  said  defendant  by 
her  authorized  agent  did  faithfully  promise  and 
agree  to  and  with  the  said  Charles  Wodock  that  she 
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would  put  said  premises,  particularly  the  dwelling  J 
or  farm-house,  in  a  good,  safe,  and  sound  condi- 
tion and  repair,  and  upon  said  promise  and 
agreement  the  said  Charles  Wodock  was  induced 
to  rent  said  premises  and  execute  said  lease. 
That  at  the  time  of  the  execution  of  said  lease, 
and  before  and  afterwards,  the  condition  of 
said  dwelling  or  farm-house  was  called  to  the 
notice  of  said  defendant,  and  she,  through  her 
agent,  then  and  there  agreed  to  repair  said  house 
and  put  it  and  maintain  it  in  a  good  and  safe 
condition,  and  which  agreement  was  part  and 
portion  of  said  lease.  That  defendant's  attention 
and  notice  was  frequently  called  to  the  unsafe 
and  dangerous  condition  of  said  premises,  and 
she  was  requested  to  repair  and  remedy  the  same, 
which  she  at  all  times  refused  to  do  after  the  said 
Charles  Wodock  and  plaintiff  entered  into  the 
possession  of  said  premises. 

It  is  nowhere  alleged  in  the  statement  that  the 
lessee  was  induced  to  sign  the  lease  by  any  fraud, 
or  that  there  was  any  accident  or  mistake  in  the 
drawing  up  of  the  instrument,  or  in  the  insertion 
of  the  covenant  by  which  the  lessee  bound  him- 
self for  the  repairs  necessary  to  keep  the  premises 
in  good  order  and  condition.  There  is  only  the 
bald  statement  that  the  defendant,  when  the 
lease  was  executed,  promised,  through  her  agent, 
that  she  would  repair.  The  alleged  promise  is 
therefore  in  flat  contradiction  of  the  terms  of  the 
instrument  signed  and  sealed  by  the  parties,  and 
in  the  absence  of  a  distinct  averment  in  the 
plaintiff's  statement,  of  fraud,  accident,  or  mis- 
take, could  not  be  proved  at  the  trial,  for  it  is  as 
true  now  as  it  ever  was,  and  is  a  rule  too  firmly 
rooted  in  justice  and  honesty  to  be  easily  eradi- 
cated from  any  system  of  wise  laws,  that  all 
negotiations,  all  conversations,  all  oral  promises, 
all  verbal  agreements,  are  forever  merged  in, 
superseded,  and  extinguished  by  the  sealed 
instrument  which  is  the  final  outcome  and  result 
of  the  bargaining  of  the  parties.  Unless  you 
aver  fraud  or  mistake,  you  can  no  more  incor- 
porate in  it  what  does  not  there  appear  than  you 
can  make  and  seal  a  new  bond  for  the  parties 
without  their  consent.  You  can  no  more  blot 
out  a  word  which  it  contains  than  you  can  tear 
off  the  signatures  and  seals  of  the  parties. 
Manent  literat  scrip/a  is  still  the  rule.  The 
written  instrument  shall  stand  as  the  sole  expo- 
nent of  the  minds  of  the  parties.  If  it  were  not 
for  this  rule  no  man  would  be  able  to  protect 
himself  by  the  most  solemn  forms  and  attesta- 
tions against  falsehood,  misrepresentation,  and 
perjury.  In  this  matter  the  common  law  and 
the  civil  law  are  fully  agreed,  for  contra  scriptum 
testimonium  non  scriptum  testimonium  non  fettur, 
is  the  language  of  the  code  (Cod.  B.  iv,  tit.  20). 
The  cases  upon  this  subject  are  myriad.  Many 
of  them,  at  first  blush,  seemingly  inharmonious, 


contradictory,  and  irreconcilable  with  the  estab- 
lished rule  and  with  other  adjudications.  But 
often  the  contradiction  is  only  apparent  and  not 
real,  and  dependent  upon  special  circumstances 
which  clearly  bring  the  case  within  the  recognized 
exceptions  of  fraud,  accident,  or  mistake.  How- 
ever Judges  and  Courts  may  have  differed  in  the 
application  of  the  rule,  no  Judge  has  had  the 
hardihood  to  deny  it,  or  to  refuse  to  apply  it  in  a 
clear  case,  free  from  the  qualifying  circumstances 
which  bring  it  within  the  operation  of  the  excep- 
tions. It  would  be  a  day's  journey  to  travel 
through  the  Pennsylvania  cases  alone,  in  order 
to  substantiate  this.  I  shall  content  myself  at 
present  with  a  selection  of  three  cases  from  the 
more  recent  reports,  which  not  only  sufficiently 
justify  the  present  ruling,  but  are  conclusive  upon 
the  point  raised  by  the  demurrer. 

In  Hunter  v.  McHose  (100  Pa.  38)  it  was 
deliberately  determined  after  argument  by  able 
counsel  that  in  order  to  enable  a  party  to  prove, 
in  a  suit  upon  a  contract  under  seal,  a  parol  con- 
temporaneous agreement  as  a  part  of  the  contract 
he  must  aver  in  his  declaration  either  fraud  or 
mistake  in  omitting  such  agreement  from  the 
terms  of  the  written  contract.  "Parol  evi- 
dence," said  Sharswood,  C.  J.,  in  that  case, 
"  is  inadmissible  to  reform  a  written  contract 
unless  the  declaration  specially  sets  forth  the 
fraud  as  a  ground  for  such  reformation.  The 
same  rule  applies  of  course  to  the  case  of  mis- 
take." "  Had  the  declaration,"  he  further  said, 
"contained  the  same  averment  as  in  Gower  v. 
Sterner  (2  Wh.  75),  namely,  that  the  contempo- 
raneous parol  agreement  was  intended  by  the 
parties  to  have  been  inserted  in  the  covenant, 
but  was  omitted  therefrom  by  the  mistake  of  the 
scrivener,  there  would  have  been  ground  for 
holding  that  the  offer  should  have  been  ad- 
mitted. Such  an  averment  if  proved  would 
have  justified  a  reformation  of  the  instrument. 
The  plaintiffs  however  contented  themselves 
with  declaring  without  an  averment  either  of 
fraud  or  mistake.  This  did  not  meet  the  ex- 
igency of  the  rule  which  requires  that  the  de- 
fendant should  have  distinct  notice  of  the  ground 
upon  which  the  reformation  of  the  instrument 
is  asked,  that  he  may  come  prepared  to  meet  it. 
I  do  not  consider,  said  Rogers,  J.,  in  Clark  v. 
Partridge  (2  Barr,  15),  this  as  a  mere  technical 
objection.  It  is  a  matter  of  some  moment  to  the 
defendant  to  have  his  cause  tried  on  the  only  and 
true  issue." 

The  case  of  Jackson  v.  Payne  (114  Pa.  67), 
was  a  well-considered  case.  The  old  and  whole- 
some rule,  which  maintains  the  inviolability  of 
written  instruments  by  parol  proof,  was  there 
fully  applied  in  an  able  opinion  by  Green,  J., 
it  being  decided  that  parol  evidence  is  not  ad- 
missible to  contradict  or  vary  a  written  instru- 
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ment  where  there  is  no  allegation  of  fraud, 
accident  or  mistake,  nor  any  promise  then 
made  as  to  its  use  which  was  subsequently  vio- 
lated. There  an  attempt  was  made  to  reform  a 
mortgage  by  parol  evidence  showing  that  it  was 
given  for  an  amount  different  from  that  expressed 
on  its  face,  and  the  Court  below  was  reversed  for 
leaving  it  to  the  jury  when  it  should  have  given  a 
binding  instruction  that  both  the  defendant  and 
the  jury  were  concluded  by  the  sum  mentioned 
in  the  instrument.  "  There  was  neither  allega- 
tion nor  proof  of  any  fraud,  accident,  or  mis- 
take in  the  execution  of  the  mortgage,"  said 
the  learned  Judge,  "and  we  have  several  times 
held  that  in  these  circumstances  parol  evidence 
is  not  admissible  to  contradict  or  vary  written 
instruments."  And  he  then  proceeds  to  marshal 
a  goodly  array  of  cases  from  recent  decisions  of 
the  Court  which  fully  maintain  the  opinion. 

The  case  of  Eberle  v.  Bonafon's  Executors 
(17  Weekly  Notes,  335),  is  as  near  the  present 
case  as  possible.  It  is  indeed  squarely  on  all 
fours  with  it.  That  was  an  action  of  replevin 
for  rent.  The  lease  contained  the  following 
clause  :  *'  The  lessee  promises  the  lessor  to  pay 
the  rent  punctually,  and  during  the  term  to  keep 
and  at  the  end  thereof  peaceably  deliver  up  the 
premises  in  good  order  and  repair,  reasonable 
wear  and  tear  excepted."  The  plaintiff  offered 
to  show  that  at  the  time  the  lease  was  signed  it 
was  agreed  between  the  landlord  and  tenant  that 
the  roof  should  be  put  in  good  repair,  and  other 
repairs  made  by  the  landlord,  and  only  on  that 
condition  the  lease  was  signed,  and  that  it  would 
not  have  been  signed  except  for  that  agreement. 
The  offer  was  overruled,  and  there  was  judg- 
ment for  the  landlord,  which  was  affirmed  by 
the  Supreme  Court,  the  Chief  Justice  saying  : 
"There  was  no  error  in  rejecting  this  evidence. 
It  does  not  tend  to  establish  fraud,  accident,  or 
mistake.  Its  purpose  is  to  establish  a  contempo- 
raneous parol  agreement  to  change  the  effect  of 
the  written  contract." 

In  the  case  now  before  us,  as  it  is  presented  in 
the  statement  filed,  the  effort  is,  as  it  was  in  Eberle 
v.  Bonafon's  Executors,  not  only  to  strike  out  by 
parol  a  solemn  covenant  in  a  written  and  sealed 
instrument,  but  to  write  in  its  place  another 
agreement  flatly  contradictory  of  it.  No  Court 
should  lend  its  aid  to  such  an  experiment.  The 
three  cases  which  I  have  referred  to  should  stand 
forever  as  perpetual  landmarks  and  towers  of 
defence  in  this  State  against  all  such  attempts  to 
overthrow  the  solemn  agreements  in  writing  of 
the  parties,  by  substituting  for  them  the  uncer- 
tain and  perishable  recollection  of  parties' or  by- 
standers, or,  what  is  perhaps  more  frequently  the 
case,  their  prevaricating,  dishonest,  and  fraudu- 
lent statements. 

By  the  express  words  of  the  demise  in  the 


present  case  the  lessee,  who  was  the  plaintiff's 
husband,  took  upon  himself  the  obligation  of 
making  all  necessary  repairs,  to  keep  the  pre- 
mises in  good  order  and  condition.  If  in  con- 
sequence of  the  neglect  of  that  obligation  the 
plaintiff  has  suffered  an  injury,  she  must  look 
nearer  home  for  that  redress  which  she  wrong- 
fully claims  from  the  defendant. 

As  the  point  now  decided  goes  to  the  root  of 
the  plaintiff's  case,  it  is  not  considered  necessary 
to  discuss  the  other  causes  of  demurrer  assigned 
by  the  defendant. 

Demurrer  sustained.  s.  h.  t. 


Orphans'  ffiourt 


June, 1891. 

Cardwell's  Estate. 

Escheat— Laches — Testamentary  capacity. 

A  contest  to  set  aside  a  will  should  not  only  bo  sup- 
|>oned  by  sufficient  evidence,  but  also  prosecuted  with 
diligence,  especially  where  the  contestant  is  the  Common- 
wealth, claiming  the  estate  by  virtue  of  an  escheat. 

In  order  to  establish  testamentary  capaci:y,  it  is  no 
necessary  that  the  intellect  sh»ul<l  be  in  a  perfect  state  of 
integrity ;  atl  the  law  requires  is  a  full  and  intelligent 
knowledge  by  the  testator  of  the  act  he  is  engaged  in,  the 
pro|>erty  he  possesses,  the  disposition  he  desires  to  make 
of  it,  and  the  persons  or  objects  who  are  to  be  the  recipi- 
ents of  his  bounty. 

Appeal  by  the  Commonwealth  of  Pennsylva- 
nia from  the  decision  of  the  register  of  wills,  ad- 
mitting to  probate  the  will  of  Emma  H.  Card- 
well,  deceased. 

The  facts  are  fully  stated  in  the  opinion,  infra. 

D.  Webster  Dougherty  and  S.  Edwin  Me- 
gargee,  for  appellants. 

Andrew  Zane  and  George /unkin,  contra. 

June  27,  1891.  Ferguson,  J.  The  Com- 
monwealth of  Pennsylvania  appeals  from  the 
decision  of  the  register  of  wills,  admitting  the 
will  of  the  said  testatrix  to  probate,  upon  the 
ground  that  at  the  time  of  the  making  thereof 
she  was  not  of  sound  and  disposing  mind,  and 
was  also  unduly  influenced.  It  is  therefore 
claimed  that  her  will  is  invalid,  and  as  she  died 
without  kindred,  her  estate  escheated  to  the 
Commonwealth. 

A  contest  to  set  aside  a  will  should  not  only 
be  supported  by  sufficient  evidence,  but  also 
prosecuted  with  diligence,  especially  where  the 
contestant  is  the  Commonwealth,  claiming  the 
estate  by  virtue  of  an  escheat.  What  are  the 
facts  of  this  particular  case  ?  The  testatrix  made 
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her  will  on  April  nth,  i88i,and  died  on  May ',  can  be  entitled,  all  it  amounts  to  is  this:  that 
31st  following.    On  November  19th,  1881,  this  j  the  testatrix  was  advanced  in  years  and  was 


appeal  was  taken,  of  which  the  executor  received 
notice  on  the  following  day.  Having  had  no 
notice  of  any  contest,  he  had  in  the  meantime 
been  performing  his  duties  as  executor.  He  had 
paid  the  debts,  the  collateral  inheritance  tax,  and 
almost  all  the  legacies;  so  that  when  he  received 
notice  of  this  appeal,  the  estate  was  substantially 
distributed.  While  the  executor  may  have  be^n 
premature  in  thus  distributing  the  estate  before 
the  expiration  of  a  year  from  the  time  of  the 
death  of  the  testatrix,  yet  the  fact  remains  that 
he  did  so,  and,  so  far  as  anything  appears,  in 
good  faith.  If  he  was  too  prompt  in  performing 
his  duty,  on  the  other  hand,  the  record  shows 
corresponding  dereliction  of  duty  upon  the  part 
of  the  Commonwealth  in  prosecuting  this  ap- 
peal. As  before  stated,  this  appeal  was  taken  in 
November,  1881.  An  examiner  was  appointed 
July  1,  1882,  and  it  took  him  until  March,  1887, 
nearly  five  years,  to  take  the  testimony  of  ten 
witnesses,  and  their  evidence  is  very  short  for  a 
case  of  this  kind.  After  this,  so  little  interest 
was  manifested  in  the  proceedings  by  the  Com- 
monwealth, or  any  one  else,  that  the  examiner's 
report  was  not  filed  until  December  3,  1890, 
nearly  four  years  after  the  last  meeting  be  tore 
him,  and  the  case  first  appeared  upon  the  Argu- 
ment List  in  this  Court  in  May,  1891,  just  ten 
years  after  the  death  of  the  testatrix  ami  the  dis- 
tribution of  her  estate.  It  must  be  conceded 
that  this  appeal  has  not  been  prosecuted  with 
much  diligence,  and  from  the  laches  shown  it 
might  well  be  inferred  that  those  intrusted  with 
it  did  not  have  a  great  deal  of  confidence  in  the 
final  result. 

The  will  of  the  testatrix  was  written  by  an  old 
friend,  whom  she  appointed  the  executor  thereof. 
He  was  not  a  legatee,  but  some  of  his  relatives 
were.  The  testatrix  went  to  the  office  of  a 
respectable  member  of  this  bar  to  execute  it, 
and  the  execution  was  witnessed  by  him  and 
another  member  of  the  bar  equally  respectable. 
Both  of  these  witnesses,  as  well  as  a  third  one 
who  was  present,  testify  that  the  testatrix  was  of 
sound  and  disposing  mind  and  memory,  and 
that  there  was  nothing  took  place  at  the  signing 
of  the  will  to  indicate  the  contrary,  or  that  there 
was  any  undue  influence  being  exercised  over 
the  testatrix. 

On  the  part  of  the  contestants,  there  is  the 
testimony  of  several  witnesses  that,  in  their 
opinion,  the  testatrix  was  not  of  sound  mind  ; 
but  when  we  come  to  examine  their  testi- 
mony, we  find  that  the  witnesses  are  persons 
who  are  not  competent  to  express  an  opinion 
upon  such  a  subject,  or,  that  their  evidence  is 
biassed  by  their  interest  in  the  result  of  this  liti- 
gation.   Giving  it  all  the  credibility  to  which  it 


suffering  from  the  infirmities  incident  to  old  age, 
which,  in  her  case,  were  aggravated  by  the  fact 
that  "  she  was  as  deaf  as  a  post,"  and  had  just 
recovered  from  a  severe  spell  of  sickness.  After 
this  attack,  according  to  the  witnesses,  "she  was 
weak  in  mind  and  body."  "Her  questions  and 
answers  seemed  to  be  at  random."  "She  had 
a  vacant,  meaningless  expression."  "She  did 
not  seem  to  realize  the  death  of  her  husband." 
"  There  was  a  vacancy  in  her  eyes."  "  Would 
kick  the  covers  off  her  bed  and  bellow  out  the 
window,"  etc.  etc.  This  is  the  substance  of  the 
testimony,  and  there  is  certainly  nothing  very 
remarkable  in  the  fact  that  a  very  deaf  old  lady, 
after  a  severe  spell  of  sickness,  followed  by  the 
death  of  her  husband,  to  whom  she  had  long 
been  married,  should  manifest  some  of  the 
symptoms  detailed  by  the  witnesses,  and  while 
all  that  they  said  may  be  true,  it  does  not  follow 
that  she  was  thereby  rendered  incompetent  to 
make  a  will.  One  of  these  witnesses  testified, 
that  the  husband  of  the  testatrix  had  told  him, 
that  "if  it  was  not  for  her  age,  he  would  be 


better  satisfied  to  have  her  in  an  institution  for 
the  insane."  The  answer  to  this  is,  that  the 
husband  had  appointed  his  wife  sole  executrix  of 
his  will,  and  that  he  never  changed  this  apppoint- 
ment,  a  circumstance  entirely  inconsistent  with 
the  thought  that  he  considered  her  a  proper  sub- 
ject for  a  lunatic  asylum. 

The  proponents  of  this  will  called  but  one 
witness,  Dr.  Atlee,  the  physician  who  attended 
testatrix  for  four  months  preceding  her  death 
and  during  the  time  when  this  will  was  made. 
He  visited  her  twenty-five  times,»and  said  "  that 
her  mind  was  clear ;  she  was  perfectly  rational, 
and  that  he  never  saw  anything  to  indicate  that 
she  was  not  of  sound  mind."  On  account  of 
this  witness's  competency  to  give  an  opinion 
upon  a  question  of  this  kind,  his  evidence  is  en- 
titled to  more  weight  than  all  the  others  put  to- 
gether, covering  as  it  does  the  time  when  the 
will  was  made.  But  why  pursue  the  subject 
further?  It  has  been  decided  over  and  over 
again  that  to  establish  testamentary  capacity,  it 
is  not  necessary  that  the  intellect  should  be  in  a 
perfect  state  of  integrity,  and  possess  all  its 
original  force  and  vigor ;  all  the  law  requires  is 
a  full  and  intelligent  knowledge  by  the  testatrix 
of  the  acts  she  is  engaged  in,  of  the  property 
she  possesses,  and  the  disposition  she  desires  to 
make  of  it,  and  the  persons  or  objects  who  are 
to  be  the  recipients  of  her  bounty.  Neither  age, 
nor  sickness,  nor  extreme  distress,  nor  debility 
of  body,  will  affect  the  capacity  to  make  a  will 
if  sufficient  intelligence  remains. 

The  appeal  in  this  case  is  dismissed. 

w,  m.  s* f  jr» 
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Supreme  ©ourt. 


Jan.  '91,  190.  April  27,  1891. 

Eshclman's  Estate. 

Deeds — Receipts  in  deeds — Presumption  of  pay- 
ment arising  from — Rebuttal  of — Evidence — 
Admissions  and  declarations — Competency  of 
witnesses —  Widow — Election — Feigned  issue 
— Right  of  party  talking  under  will  to  impeach 
it — Appeals  —  Supersedeas — Auditors  in  the 
Orphans'  Court — Demand  of  issue — Refusal 
by  Court — Remittitur. 

The  presumption  of  actual  payment  arising  from  the 
receipt  contained  in  a  dowl,  and  from  releases  executed 
by  the  grantor,  ia  not  a  conclusive  presumption,  and 
may  be  rebutted  by  parol  proof. 

Before  the  Auditor  making  distribution  of  a  dece- 
dent's estate,  sisters  of  the  decedent  claimed  to  be 
creditors  of  the  estate  in  an  amount  in  excess  of  the 
amount  of  the  estate.  The  indebtedness  was  denied 
by  the  decedent's  widow.  The  claimants  relied  upon 
recitals  of  indebtedness  to  them  contained  in  the  de- 
cedent's ill,  and  accompanied  by  directions  to  his 
executor  to  pay  the  same,  and  bonds  executed  by  the 
decedent,  the  day  before  he  made  his  will,  to  each  sister 
in  amounts  corresponding  to  the  recitals  in  the  will. 
They  claimed  that  the  indebtedness  was  occasioned  by 
an  amicable  partition  of  their  father's  real  estate, 
made  many  years  prior  to  the  execution  of  the  bonds  ; 
and,  further,  produced  the  parol  evidence  of  a  number 
of  disinterested  witnesses  of  admissions  by  decedent  of 
indebtedness  to  them.  The  widow,  in  reply,  relied 
upon  a  receipt  for  a  part  of  the  purchase-money  in  the 
deed  of  partition,  and  a  release  for  the  balance  ;  and 
the  parol  testimony  of  the  scrivener  who  drew  the 
will,  that  decedeut  had  declared  he  was  not  indebted 
to  claimants,  but  wished  to  limit  the  amount  his  wife 
would  receive  from  his  estate.  The  claim  having 
been  allowed  to  the  full  amount  of  the  bonds,  on 
appeal : 

Held,  (1)  That  the  presumption  of  payment  arising 
from  the  receipt  and  release  could  be  rebutted. 

(2)  That  the  evidence  produced  by  claimants  was 
sufficient  to  rebut  the  presumption  ;  and — 

(3)  That  as  there  are  no  precise  data  on  the  record 
from  which  a  close  calculation  as  to  the  exact  amount 
due  npou  the  bonds  could  be  made,  and  as  it  appeared 
that  the  decedent  had  a  large  amount  in  his  hands 
upon  the  settlement  of  his  administration  account,  to 
which  his  sisters  were  equally  entitled  with  himself, 
and  as  the  sisters  who  could  have  told  what  they  had 
received  were  objected  to  by  the  appellant,  and  as  the 
mere  accumulations  of  interest  would  constitute  a 
large  sum,  no  inference  could  be  made  that  the  whole 
aiuoant  of  the  bonds  was  not  owing. 

In  the  above  case  the  claimants  were  permitted  to 
testify  as  to  the  facta  of  the  partition  and  the  indebted- 
ness of  decedent  to  them  : 


Held,  that  the  competency  of  these  witnesses  so  to 
testify  is  at  least  doubtful ;  but  as  there  was  other 
I  testimony  by  disinterested  witnesses  sufficient  to  sup- 
'  port  the 'findings  of  the  Auditor,  the  question  was  not 
decided. 

I'er  Stbwakt,  P.  J.  A  widow  who  is  a  legatee  under 
her  husband's  will,  which  will  contains  recitals  of 
certain  indebtedness  by  the  testator  to  his  sisters,  can- 
j  not  demand  an  issue  to  determine  the  existence  of 
said  indebtedness  without  having  first  made  her  elec- 
tion to  take  against  her  husband's  will,  and  the  re- 
quest for  an  issue  will  not  be  accepted  as  equivalent 
to  an  election  to  take  against  the  will. 

In  the  present  case  an  appeal  from  the  decision  of  a 
J  register  admitting  a  will  to  probate,  taken  more  than 
three  years  after  the  will  had  been  proved,  and  also  a 
j  subsequent  appeal  from  the  decision  of  the  Court  re- 
fusing a  feigned  issue,  as  set  forth  in  the  preceding 
I  paragraph,  were  held  not  a  supersedeas  by  the  Auditor 
appointed  prior  to  the  taking  of  either  appeal,  to 
make  distribution  of  the  balance  in  the  hands  of  the 
executor.    The  estate  having  been  rendered  insolveut 
by  the  distribution  made  by  the  Auditor,  and  that 
distribution  having  been  confirmed  by  the  Supreme 
Court,  this  question  was  not  decided. 

Appeal  of  Annie  E.  Eshelman,  now  Annie  E. 
Keiver,  from  the  decree  of  the  Orphans'  Court  of 
Cumberland  County  confirming  the  report  of  an 
Auditor  making  distribution  of  the  estate  of  John 
Eshelman,  deceased. 

The  facts  were  as  follows :  John  Eshelman 
died,  without  issue,  October  6,  1885,  leaving  a 
widow,  Annie  E.  Eshelman,  and  six  sisters,  viz., 
Susan  R.  Eshelman,  Fanny  Lantz,  Ann  R. 
Eshelman,  Mary  Eichelberger,  Elizabeth  R. 
May,  and  Catharine  Wolf.  By  his  will,  dated 
June  20,  1885,  and  duly  proved  after  his  decease, 
he  directed,  inter  alia,  as  follows : — 

Item.  I  give  and  bequeath  to  my  wife,  Annie  R. 
Eshelman,  the  sum  of  two  thousand  five  hundred 
dollars,  to  be  paid  to  her  by  my  executor  hereinafter 
named  within  two  years  after  my  death. 

I  owe  my  sister,  Ann  R.  Eshelman,  the  sum  of  four 
thousand  six  hundred  dollars. 

I  owe  my  sister  Mary  Eichelberger  two  thousand 
dollars.  I  owe  my  sister  Fanny  Lantz  two  thousand 
dollars.  I  owe  my  sister  Elisabeth  May  two  thousand 
dollars.  I  owe  Catharine  Wolf  two  thousand  dollars. 
I  owe  Susan  R.  Eshelman  two  thousand  dollars.  My 
execntor  hereinafter  named  is  directed  to  pay  the  seve- 
ral sums  mentioned  to  my  sisters  within  two  years 
after  my  death. 

The  decedent's  executor  having  filed  his  ac- 
count, the  same  was  referred  to  A.  B.  Sharpe, 
Esq.,  to  make  distribution  of  the  balance  in  his 
hands.  Before  the  Auditor,  it  appeared  that  on 
June  19,  1885,  the  decedent  had  execuled  bonds 
to  each  of  his  sisters,  each  for  $2000,  and  these 
bonds  were  relied  upon  as  further  evidence  of 
indebtedness  by  the  decedent  to  them,  as  set  forth 
in  his  will.  The  existence  of  this  indebtedness 
was  denied  by  the  widow,  who  claimed  that  the 
indebtedness  never  existed,  and  was  alleged  with 
intent  to  defraud  her.  The  sisters  claimed  the 
indebtedness  existed,  and  arose  out  of  a  certain 


Digitized  by  Google 


294 


WEEKLY  NOTES  OF  CASES. 


transaction  between  the  decedent  and  his  sisters,  I  sires  a  benefit — and  until  she  makes  her  election 


by  which  the  farm  which  descended  to  them  how  are  we  to  know  what  her  purpose  in  this 
from  their  father  had  been  conveyed  in  fee  to  regard  is?    She  cannot  accept  the  legacy  of 


the  decedent.  Upon  this  controversy  the  Audi- }  $2500  and  then  contest  the  validity  of  the  will 
tor  reported  as  follows  : —  i  with  regard  to  the  bonds.    It  is  only  by  putting 

"  Jn  relation  to  the  positions  assumed  by  the  herself  in  opposition  to  the  entire  will  so  far  as 
counsel  for  Mrs.  Eshelman  : —  her  own  interests  are  concerned  that  she  can  have 

"  1st.  *  That  he  had  tiled  an  appeal  to  the  any  standing  to  contest  any  part  of  it.    If  she 


Supreme  Court  from  the  decision  of  the  Court 
declining  to  recognize  her  request  for  an  issue 


takes  under  the  will,  she  takes  whatever  benefit 
it  confers,  along  with  all  the  disadvantages  which 


upon  the  proceedings  before  the  Auditor,  filed  I  may  result.    If,  on  the  other  hand,  she  takes 
by  her  on  the  2d  of  February,  1889 ;  and  that  against  the  will,  in  such  case  she  is  not  excluded 
meetings  held  since  the  decision  of  the  Court !  by  any  of  its  terms.    But  until  she  does,  she  is 


by 
the 


not  in  position  to  ask  for  an  issue  respecting  the 
validity  of  any  of  the  provisions  of  the  will.' 

'"It  might  be  that  under  ordinary  circum- 
stances the  Court  would  be  warranted  in  accept- 
ing the  request  for  an  issue  as  an  election  to  take 
against  the  will ;  but  the  evidence  submitted 


non  jttdice,  and  that  the  proceedings  before  tl 
Auditor  up  to  the  2d  of  February,  1889,  filed 
in  Court  on  the  21st  of  March,  1889,  are  in  a 
legal  sense  there  yet,  and  beyond  the  control  of 
the  Auditor,  until  returned  to  him  by  a  proper 
application  to  the  Court.' 

"  Both  these  positions  the  Auditor  thinks  not 
well  taken.  In  the  opinion  of  Judge  Stewart, 
filed  the  1st  day  of  May,  1889,  he  says  :  *  The 
application  for  the  issue  is  made  on  behalf  of 
the  widow,  who  alleges  that  the  several  bonds 


were  with  a  view  to  a  compromise  and  settle- 
ment of  the  case  without  further  proceedings, 
until  it  was  found  at  the  last  meeting,  on  Mon- 
day, the  26th  inst.,  that  the  parties  could  not 
come  to  terms.' 

'•2d.  'That  there  was  no  remittitur  of  the 
record  by  the  Court  to  the  Auditor  in  their  I  shows  an  agreement  between  the  parties  that  the 
opinion  dated  the  18th  of  April,  and  filed  the  |  exercise  of  her  privilege  of  election  is  to  be  con- 
lst  of  May,  1889,  and  that  all  the  proceedings  I  tinued  or  postponed  until  a  final  settlement,  and 
before  the  Auditor  since  that  date  were  coram  |  that  her  acts  meanwhile  are  not  to  prejudice  her 

rights  in  this  regard.  This  agreement  leaves  the 
matter  open  and  undetermined.  Under  existing 
circumstances  the  issue  ought  not  to  be  awarded. 
But  the  rule  must  be  discliarged  without  preju- 
dice to  the  right  of  the  petitioner  to  renew  the 
application  upon  her  filing  her  election  to  take 
under  the  intestate  laws  of  the  Commonwealth.' 

"  Subsequent  to  the  filing  of  this  opinion  the 
matter  was  called  to  the  attention  of  the  Auditor, 
and  he  fixed  the  18th  of  May,  1889,  to  meet  the 
parties  at  his  office,  and  of  this  the  counsel  for 


specifically  set  out  in  her  motion  and  which  were  j  the  executor  and  creditors,  and  for  Mrs.  Eshel- 
executed  by  the  testator,  were  not  delivered  to  man,  all  accepted  notice  and  attended  on  that  day 
the  obligees  in  the  testator's  lifetime ;  that  they 
were  without  any  consideration  to  support  them, 
and  that  they  were  executed  by  the  testator  with 
directions  for  their  delivery  after  his  death  for 


and  at  the  subsequent  meetings  on  the  18th,  23d, 
and  81st  of  May,  and  on  the  2 2d,  26th,  and  29th 
of  August,  28th  of  November,  and  16th  of  De- 
cember, 1889,  as  also  on  the  24th  of  January, 


the  purpose  of  injuriously  affecting  the  interests .  1890,  when  the  audit  closed. 


of  the  widow  in  his  estate.    The  testator  by  his 
k~es  to  his  widow  the  sum  of  $2500,  and 


\V1 


II 


"  Now  the  first  question  that  arises  is  whether 
the  Auditor  should  regard  his  duties  at  an  end 
by  his  will  he  recognizes  the  bonds  referred  to  until  the  appeal  taken  on  the  2d  of  February, 
as  his  proper  debt,  and  directs  their  payment.,  1889,  by  Mrs.  Eshelman  from  the  decree  of  the 


We  have  .not  been  furnished  with  a  copy  of  the 
will,  but  these  facts  appear  from  the  evidence 
submitted,  as  well  also  the  further  fact,  which 
we  regard  as  entirely  controlling,  viz :  that  the 


register,  is  determined  by  the  Supreme  Court. 

"In  the  absence  of  any  authorities  cited  by 
the  counsel  in  this  case  on  this  point,  the  Auditor 
has  failed  to  find  any,  assuring  him  that  this  ap- 


widow  has  not  as  yet  made  her  election  in  regard  j  peal  is  a  supersedeas.  So 


lur  a* 


his  duties  are 


to  testator's  will.' 

" 4  It  may  be  that  the  testator  had  no  other 
purpose  in  executing  these  bonds  and  in  directing 


'  concerned,  his  commission  is  as  follows : — 
j     '"In  re  estate  of  John  Eshelman,  deceased  ; 
and  now,  September  20,  1887,  it  being  repre- 


their  payment  in  his  will  than  to  reduce  the  sentcd  by  counsel  for  the  executor  that  questions 
share  of  his  estate  which  otherwise  the  widow  will  arise  in  the  distribution  of  the  balance  in  his 
would  be  entitled  to  receive.  But,  however  this  !  hands  requiring  the  appointment  of  an  Auditor, 
was,  the  same  will  which  directs  the  payment  of  i  A.  B.  Sharpe,  Esq.,  is  hereby  appointed  Auditor 
these  bonds  gives  to  the  widow  a  legacy  of  j  to  award  distribution  of  the  balance  in  the  hands 
$2500.  If  she  accepts  the  provision  made  for  of  David  G.  Beidleman,  executor  of  John  Eshel- 
her,  she  cannot  be  heard  to  assert  a  claim  repug-  |  man,  deceased,  as  shown  by  his  account  confirmed 
nunt  to  the  terms  of  the  will  from  which  she  de-  August  16,  1887.' 
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"  After  proceeding  to  take  the  evidence  which 
appears  anterior  to  the  2d  of  February,  1889,  in 
the  record  of  these  proceeding?,  the  counsel  for 
Mm.  Eshelman  asked  for  the  issue  set  forth  on 
pages  58,  59,  and  60  of  evidence,  whereupon 
tbe  proceedings  were  returned  to  the  Court,  and, 
after  argument  by  counsel,  the  opinion  of  the 
Court  (here  before  referred  to)  was  delivered; 
from  which  it  is  perfectly  manifest  that  the  Court 
thought  that  the  issue  should  not  be  granted. 

"  Mrs.  Esbelman  had  not  then,  nor  has  she 
since,  determined  whether  she  will  take  under 
the  will  or  against  it,  and  until  she  does,  can 
she  indefinitely  postpone  the  distribution  of  this 
estate  ?  Her  appeal  is  not  only  from  the  refusal 
to  grant  the  issue  asked  for  in  the  proceeding 
before  the  Auditor,  but  also  from  the  decree  of 
the  register  in  admitting  to  probate  the  will  of 
her  husband,  John  Eshelman,  deceased.  That 
appeal  states  that  his  will  was  submitted  to  pro- 
bate  on  the  12tb  day  of  October,  1885,  which  is 
conceded  to  be  correct,  but  her  appeal  is  not 
taken  and  filed  until  the  2d  of  February,  1889, 
three  years  and  over  three  months  after  probate. 
The  Act  of  the  15th  of  March,  1832,  sec.  31 
(Purd.  1476,  pi.  18),  called  to  the  attention  of 
the  Auditor  by  counsel  for  creditors,  provides  as 
follows  :  4  From  all  the  judicial  acts  and  decisions 
of  the  several  registers,  appeals  may  be  taken  to 
a  register's  (Orphans')  Court  of  the  respective 
county,  to  be  appointed  and  called  by  the  re- 
spective register,  in  the  manner  prescribed  by 
this  Act :  Provided,  That  such  appeals  be  made 
within  three  years.' 

"  If  cognizance  of  this  Act  of  Assembly  is 
taken,  it  is  manifest  that  the  appeal  taken  from 
the  decree  of  the  register  is  too  late,  and  would 
be  so  regarded  when  called  to  the  attention  of  the 
Court,  as  would  also  the  appeal  taken  from  the 
decree  of  the  Court  refusing  her  the  issue  de- 
manded of  the  Auditor  on  the  2d  of  February, 
1889. 

44  Now  with  regard  to  the  latter,  was  it  a 
definite  decree  from  which  the  widow  of  testator 
had  a  right  to  appeal,  and  then  stop  the  proceed- 
ings before  the  Auditor,  or  was  the  granting  or 
refusal  of  it  a  matter  in  the  discretion  of  the 
Court  below,  and  that  Court  having  refused  it, 
does  the  matter  end  there  ? 

44  The  counsel  for  Mrs.  Eshelman  has  called, 
tbe  attention  of  the  Auditor  to  the  59th  sec.  of  the 
Act  of  29th  of  March,  1832  (Purd.  128G,  pi.  62), 
and  tbe  55th  sec.  of  same  Act  (p.  1285);  and  | 
the  2d  sec.  of  the  Act  of  20th  of  April,  1846 
(Purd.  1285,  pi.  58). 

44  A  reference  to  tbe  last  Act  cited  shows  that 
the  right  to  an  appeal  or  writ  of  error  is  expressly 
given  in  the  distribution  of  money  accruing  from 
sales  under  execution  or  Orphans'  Court  sales, 
where  the  applicant  for  the  issue  makes  affidavit 


that  there  are  material  facts  in  dispute.  And  so 
under  the  59th  sec.  of  the  Act  of  29th  of  March, 
1832  (Purd.  1286,  pi.  62),  any  person  aggrieved 
by  a  definitive  decree  of  the  Orphans'  Court  may 
appeal  from  the  same  to  the  Supreme  Court;  but 
under  the  55th  sec.  of  same  Act  (Purd.  1285,  pi. 
57),  the  provision  is  as  follows  :  *  The  Orphans' 
Court  shall  have  power  to  send  an  issue  to  the 
Common  Pleas,  for  the  trial  of  facts  by  a  jury, 
whenever  they  deem  it  expedient  so  to  do;'  but 
there  is  no  appeal  or  writ  of  error  to  the  Supreme 
Court  provided  for ;  and  without  this  provision  no 
such  power  can  be  presumed.  Besides,  it  has  been 
expressly  decided  that  the  granting  or  refusal  of 
an  issue  is  entirely  within  the  discretion  of  the 
Court.  See  Baker's  Appeal  (9  Sm.  317,  318); 
and  Thompson's  Appeal  (7  Out.  603),  where  it 
is  held  that  4  The  Act  of  March  29,  1832  (P.  L. 
190),  confers  on  the  Orphans'  Court  the  power  to 
direct  an  issue  to  the  Common  Pleas,  but  the 
exercise  of  this  power  is  left  to  the  discretion  of 
the  Court.' 

44  An  appeal  from  the  action  of  the  Orphans' 
Court  on  the  refusal  of  the  motion  for  an  issue 
cannot  be  maintained. 

*•  Assuming  that  the  appeals  taken,  as  they 
stand,  do  not  interfere  with  the  distribution 
ordered  by  the  Court,  it  must  be  noticed  that  the 
Court  in  their  refusal  of  the  issue  also  said,  4  the 
rule  must  be  discharged  without  prejudice  to  the 
right  of  the  petitioner  to  renew  the  application 
upon  her  filing  her  election  to  take  under  the 
intestate  laws  of  the  Commonwealth  ;'  and  in  the 
agreement  between  Mrs.  Eshelman  and  her  coun- 
sel of  the  one  part,  and  the  executor  of  decedent 
and  his  counsel  of  the  2d  of  October,  1887,  it  is 
stipulated  4  that  the  right  of  the  widow  to  elect 
to  take  under  the  will  or  the  intestate  law  shall 
be  postponed  until  such  time  as  the  exact  amount 
of  the  estate  could  be  determined.'  To  hold 
that  this  intimation  of  the  Court  and  agreement 
of  counsel  would  prevent  his  proceeding  further, 
would  leave  the  whole  purpose  of  his  appointment 
unfulfilled.  He  might  proceed  to  suggest  two 
modes  of  distribution,  one  including  the  contested 
bonds  of  the  sisters  of  deceased,  which  would  (as 
will  hereafter  ap|>ear)  make  his  estate  insolvent, 
paying  a  pro  ratio  of  .6528  cents,  and  the  other 
excluding  them,  leaving  but  $6094.52  of  debts, 
and  taking  it  from  the  estate  for  distribution, 
$12,556.87,  would  leave  $6462.35  in  the  hands  of 
accountant,  from  which  the  widow  might  elect 
either  to  take  under  or  against  the  will ;  but  this 
would  accomplish  nothing. 

44  He  feels  it  to  be  his  duty  to  pass  upon  all  the 
questions  raised  in  the  record  and  make  distribu- 
tion, and  if  he  is  in  error,  it  can  easily  lie 
corrected ;  whilst  to  do  less,  would  leave  the 
work  of  two  years  and  four  months  of  no  present 
avail  to  either  party. 
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44  ( 1 )  If  the  Auditor  were  to  assume  that  because  ] 
the  will  of  testator  is  proven,  and  there  is  no 
pretence  of  mental  imbecility,  nor  of  undue  in- 
fluence,  and  the  widow  has  not  yet  elected  to 
take  against  it,  that,  therefore,  all  the  claims 
presented  were  valid,  because  those  objected  to 
by  the  widow  were  recognized  by  the  will,  there 
would  be  no  trouble;  but  (2)  as  she  has  reserved 
the  right  to  take  under  it  or  the  intestate  laws, 
may  she  not  under  the  facts  proved  by  the  ex- 
ecutor and  H.  N.  Bowman  ask  the  Auditor  to 
find  that  the  will  was  a  fraud  upon  her  marital 
rights,  made  for  the  purpose  of  compelling  her  to 
accept  what  he  chose  to  give  her  under  its  terms; 
and  if  the  bonds  to  his  sisters  executed  con- 
temporaneous with  the  will  were  made  to  carry 
out  this  purpose,  that  they  shall  be  rejected,  and 
the  estate  distributed  regardless  of  them. 

44  There  has  been  no  lack  of*  diligence  to  find 
a  case  like  this  one  in  its  leading  facts ;  but  the 
leading  feature  of  this  case  as  thus  suggested 
does  not  appear  in  any  case  that  I  can  find  in 
this  State  or  elsewhere;  but  I  see  no  reason  why 
she  should  not,  in  case  she  declines  to  take  under 
the  will,  show  that  what  the  testator  calls  debts 
are  not  debts,  but  trumped-up  claims  put  into 
the  shape  of  judgment-bonds  to  deprive  her  of 
her  rights. 

44  It  will  be  assumed,  therefore,  that  she  can 
do  this  and  make  her  contest  here,  and  now  let 
us  see  what  the  facts  are. 

44  The  counsel  for  the  executor  and  claimants, 
after  offering  the  will  of*  testator  dated  June  20, 
1885,  and  proven  October  12,  1885,  offered  the 
following  bonds  executed  by  testator  on  the  19th 
June,  1885,  and  witnessed  by  David  G.  Beidle- 
man  (the  executor)  and  H.  N.  Bowman:  They 
are  as  follows : — 

44  No.  1.  Bond  of  testator  to  Susan  R.  Eshel- 
man  dated  June  19,  1885,  payable  April  1,  1888, 
with  interest  at  two  per  cent.,  for  the  sum  of  two 
thousand  ($2000.00)  dollars. 

44  No.  2.  Bond  of  same  to  Fanny  Lantz  for 
same  amount  and  payable  as  the  above. 

44  No.  8.  Bond  to  Ann  R.  Eshelman,  exactly 
like  the  preceding. 

44 No.  4.  Bond  of  same  to  Mary  Eichelberger, 
exactly  like  the  preceding. 

44  No.  5.  Bond  of  same  to  Elizabeth  May,  ex- 
actly like  the  preceding. 

44  No.  6.  Bond  of  same  to  Catharine  Wolf, 
like  the  preceding,  except  that  no  interest  is  pay- 
able before  April  1,  1888. 

44  The  counsel  for  Mrs.  Eshetman  presents  in 
answer  to  these,  or  rather,  in  avoidance  of  them 
relies  upon  the  evidence  of  II.  N.  Bowman,  the 
scrivener,  and  that  there  may  be  no  mistake 
about  its  purport,  it  is  fully  expressed  here." 

[The  Auditor  then  refers  at  length  to  the 
parol  and  documentary  evidence  in  the  case,  set 


forth  in  the  opinion  of  the  Supreme  Court,  infra, 
and  then  concludes  : — ] 

44  The  above  is  all  the  evidence  of  any  moment 
on  the  record  that  relates  to  the  question  pre- 
sented, viz :  whether  the  bonds  claimed  by  the 
sisters  should  enter  into  the  distribution,  in  this 
singular,  mixed  case,  in  which  there  is  this  one 
fact,  certainly,  to  wit,  that  the  testator  paltered 
with  truth,  and  must  have  spoken  falsely  either  to 
Beidlemanand  Bowman,  or  to  the  other  witnesses 
in  the  case,  and  penned  a  falsehood  when  he 
wrote  the  will  and  the  bonds.  The  veracity  of 
all  the  witnesses  called  is  above  impeachment. 
They  all,  no  doubt,  tell  what  the  testator  told 
them.  Now,  to  whom  did  he  tell  the  truth  ?  On 
the  subject 4  of  the  grounds  of  belief  (Greenleaf, 
vol.  1,  sec.  7),  tt  is  said  in  a  note  taken  from  Dr. 
Reid's  Inquiry  into  the  Human  Mind,  4  The  wise 
and  beneficient  Author  of  Nature  ....  has  im- 
planted in  our  natures  two  principles  that  tally 
with  each  other.  The  first  of  these  is  a  propen- 
sity to  speak  the  truth  and  to  use  the  signs  of 
language  so  as  to  convey  our  real  sentiments. 
This  principle  has  a  powerful  operation,  even  in 
the  greatest  liars;  for  where  they  lie  once  they 
speak  the  truth  a  hundred  times.  Truth  is  always 
uppermost,  and  is  the  natural  issue  of  the  mind. 
It  requires  no  art  or  training,  no  inducement 
or  temptation,  but  only  that  we  yield  to  a  natural 
impulse.'  If  this  principle  can  be  invoked,  is  it 
not  more  probable  that  testator  told  the  truth  in 
his  conversations  with  ten  persons  running  over 
a  series  of  years,  than  that  he  did,  in  the  single 
instance  mentioned  by  Messrs.  Beidleman  and 
Bowman,  at  which  time  by  his  will  and  by  the 
bonds  he  contradicted  his  story  to  them,  and  con- 
firmed the  utterances  of  years? 

44  The  objections  to  the  competency  of  the 
sisters  of  testator  and  John  Lantz  as  witnesses 
'  under  the  Act  of  Assembly — Act  of  1 887* — taken 
by  the  counsel  for  Mrs.  Eshelman  (see  page  16 
of  notes)  is  overruled.  This  point  was  raised  in 
a  similar  case,  In  re  estate  of  Henry  Kenega, 
deceased,  and  after  argument  before  the  Auditor, 
and  in  Court  upon  exceptions,  was  overruled. 
We  know  no  case  in  which  it  has  been  ruled 
otherwise  in  the  Supreme  Court,  and  therefore 
abide  by  it.  Unless  the  four  sisters  and  the 
brother-in-law  called  are  all  telling  gross  false- 
hoods, the  testator  owed  each  of  his  sisters  $1000 
from  the  day  he  agreed  to  purchase  their  interest 
in  their  father's  farm,  over  and  above  what  he 
paid  them,  which  payment  was  not  made  until 
after  the  death  of  their  mother,  some  years  sub- 
sequent, and  4  the  other  $1000,  that  was  to  stand 
in  the  farm  stays  there  yet,'  in  the  language  of 
Susan  Eshelman ;  and  he  repeated  his  promise 
to  pay  it  up  to  within  two  months  of  his  death, 
and  said  they  should  have  each  their  $1000  with 
interest  at  that  late  day.    To  another,  Annie  R. 
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Eshelman,  he  repeated  the  same  acknowledgment 
of  indebtedness,  and  that  witness  in  her  cross- 
examination  on  page  24  of  report  says  :  1  It  was 
a  couple  of  months  before  he  died  that  he  told 
me  he  put  the  bonds  in  the  hands  of  Bowman 
or  Beidleman.  He  told  Kate  and  me  both,  and 
he  told  me  alone  that  now  we  were  all  right,  that 
he  had  made  them  bonds.  It  was  about  two 
months  before  he  died  that  he  told  Kate  and  me 
together.'  The  evidence  of  this  witness  showed 
that  the  testator  talked  with  her  and  her  sister  Kate 
after  the  execution  of  the  will  and  bonds,  and 
the  same  is  said  by  another  of  them,  thus  showing 
that  he  had  communicated  to  them  the  fact  that 
he  had  recognized  his  indebtedness  to  them. 
Besides  this  five  other  witnesses,  strangers  to  the 
blood  of  the  Eshelmans,  all  testify  to  John's 
acknowledgment  of  his  indebtedness  to  his  sisters, 
commencing  with  his  declarations  the  year  that 
his  father  died,  and  continuing  on  up  to  1883  or 
later.  The  preponderance  is  so  great  in  acknowl- 
edgment of  the  debt  claimed  by  the  sisters  over 
that  against  its  existence,  after  taking  into  con- 
sideration not  only  the  testimony  of  Messrs. 
Beidleman  and  Bowman,  but  also  the  clauses  in 


Martin  C.  Herman  (  W.  J.  Shearer  with  him), 
for  appellees. 

May  27,  1891.  Gkeex,  J.  If  the  bonds 
given  by  the  decedent  to  his  sisters  were  founded 
upon  an  actual,  bona  fide  indebtedness  previously 
due  by  him  to  them,  the  estate  of  the  decedent 
was  insufficient  for  the  payment  of  his  debts,  and 
all  other  questions  raised  upon  the  record  become 
unimportant.  . 

The  Auditor  has  found  in  an  elaborate  and  ex- 
haustive opinion  that  the  bonds  are  all  legitimate 
debts  of  the  testator  and  entitled  to  come  in  on 
the  fund  for  distribution.  In  this  finding  the 
learned  Court  below  has  concurred  and  con- 
firmed the  Auditor's  report.  It  is  true  that  the 
Auditor  admitted  the  evidence  of  the  holders  of 
the  bonds,  and  was  of  the  opinion  that  it  was 
competent  testimony.  We  have  much  doubt  as 
to  the  correctness  of  that  ruling,  but  as  in  our 
opinion  the  other  and  perfectly  legitimate  testi- 
mony fully  supports  and  sustains  the  finding  of 
the  Auditor  without  the  testimony  of  the  obligees, 
it  is  not  necessary  for  us  to  decide  upon  its  ad- 
missibility, and  our  decision  will  be  based  upon 


the  deed,  the  release  offered  and  the  suggestions  a  consideration  of  the  other  evidence  only, 
in  the  account  of  John  Kshelman,  administrator      The  transaction  in  which  the  indebtedness  of 

of  his  father,  Jacob,  that  the  Auditor  has  con  the  decedent  to  his  sisters  arose  was  the  convey - 

eluded  to  distribute  the  fund  on  hand  admitting  ance  of  the  farm  owned  by  the  father  of  the  de 


the  bonds  into  the  distribution." 

To  this  report,  Annie  E.  Eshelman,  the  widow, 
filed,  inter  alia,  the  following  exceptions  :  That 
the  Auditor  erred  : — 

(1)  In  finding  that  the  bonds  were  legitimate 
debts. 

(2)  In  holding  that  the  appeal  was  not  a  super- 
sedeas. 

(S)  In  holding  that  he  had  authority  to  pro- 
ceed notwithstanding  the  appeal. 

(4)  In  holding  that  attendance  on  the  meetings 
after  the  decision  of  the  Court  upon  the  contest 
over  the  will,  was  an  acquiescence  in  any  manner 
in  such  decision. 

(5)  In  overruling  an  objection  to  the  com- 
petency of  the  claimants  as  witnesses. 

(6)  In  not  finding  that  the  bonds  were  executed 
in  fraud  of  t  he  widow's  rights. 

(7)  In  not  ruling  that  the  parol  evidence  was 
insufficient  to  rebut  the  receipt  and  covenant  of 
release  contained  in  the  deed. 

(8)  In  not  allowing  the  widow  to  take  the 
$2500  devised  to  her  with  interest,  or  her  share 
under  the  intestate  laws. 

These  exceptions  were  dismissed  by  the  Au- 
ditor, and  being  renewed  in  Court  were  again 
dismissed,  Stewart,  P.  J.,  of  the  Thirty-ninth 
district,  specially  presiding.  Whereupon  the 
said  widow  took  this  appeal,  assigning  as  error 
the  dismissal  of  the  exceptions  as  above  set  forth. 

John  hat/t  (R.  M.  Henderson  with  him),  for 
appellant. 


cedent  and  his  sisters,  and  which  descended  to 
them  all  equally  at  their  father's  death.  In  1861 
the  mother  and  sisters  of  the  decedent,  by  a  deed 
dated  March  20,  1861,  formally  conveyed  to  him 
the  fee-simple  title  of  all  of  them  to  this  farm 
containing  113  acres  or  thereabouts.  This  deed 
was  given  in  evidence  by  the  appellant,  and  it 
recited  an  agreement  between  the  widow  and 
heirs  of  Jacob  Eshelman,  deceased,  that  John 
Eshelman,  one  of  them,  should  take  the  farm  at 
$12,000,  deducting  therefrom  two  sums  of  $705.- 
61  and  $2884.70 1,  respectively,  charged  on  the 
land  in  favor  of  the  widows  of  John  Moltz  and 
Jacob  Moltz ;  one-third  of  the  balance  of  said 
valuation-money  was  to  be  charged  on  the  land 
for  the  use  of  the  widow  of  Jacob  Eshelman 
during  her  life,  and  the  principal  to  be  paid  at 
her  death.  The  deed  further  recited  that  in 
consideration  of  the  payment  of  $700^^  to  each 
of  his  sisters,  and  of  the  further  sum  of  $2803.20 
at  the  death  of  their  mother,  the  land  was  con- 
veyed to  John  Eshelman.  The  deed  contained 
the  usual  acknowledgment  of  the  receipt  of 
$799.58  paid  to  each  of  the  sisters,  and  a  release 
of  all  claims  by  the  widow  and  sisters  to  the 
land.  A  release  was  also  given  in  evidence, 
dated  June  16,  1866,  after  the  death  of  the 
widow,  of  all  claims  to  the  sum  of  $400.46,  be- 
ing the  share  of  each  in  the  dower  charge  of  the 
widow,  who  had  then  died.  There  was  no  proof 
of  the  nctual  payment  of  any  money  at  the  time 
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the  deed  and  releases  were  given,  and  outside  the 
testimony  of  the  interested  witness  which  is  re- 
jected from  the  present  consideration  there  is  no 
proof  of  the  actual  payment  of  any  of  the  money 
due  the  sisters  at  any  time.  There  is  no  ques- 
tion of  the  Statute  of  Limitations  or  the  pre- 
sumption of  a  payment  arising  in  the  cause,  be- 
cause the  decedent,  in  the  most  solemn  and 
absolute  manner  possible,  not  only  admitted  and 
acknowledged  his  indebtedness  to  his  sisters,  but 
he  expressly  declared  in  his  will  the  fact  of  his 
indebtedness  to  each  of  them,  stated  the  amount 
due  to  each,  and  positively  directed  his  executor 
to  pay  the  several  amounts  mentioned  to  each  of 
them  within  two  years  after  his  death.  And  in 
addition  to  this  he  formally  executed  bonds  to 
each  of  his  sisters  for  the  amounts  due  to  them 
respectively,  payable  on  April  1,  1888,  with  two 
per  cent,  annual  interest,  and  directed  his  ex- 
ecutor to  deliver  the  bonds  after  his  death. 

The  presumption  of  actual  payment  arising 
from  the  receipt  contained  in  the  deed  and  from 
the  releases,  is  not  a  conclusive  presumption,  and 
may  be  rebutted  by  parol  proof.  (Byers  r. 
Mullen,  9  W.  266 ;  Watson  v.  Blaine,  1 2  S.  & 
R.  131 ;  Hamsher  v.  Kline,  57  Pa.  397  ;  Horton's 
Appeal,  38  Id.  294;  Megargel  v.  Megargel,  105 
Id.  475.)  In  the  last  case  a  mortgagee  had 
given  to  the  mortgagor  a  receipt  for  $500  44  in 
full  satisfaction  of  the  mortgage."  We  said 
(Stekkktt,  J.),  44  That  was,  of  course,  evidence 
of  payment,  but  it  was  not  conclusive  of  the  fact. 
It  was  susceptible  of  explanation  or  direct  con- 
tradiction (Foster  v.  Beals,  21  N.  Y.  247-9); 
and,  in  point  of  fact,  it  was  clearly  and  satisfac- 
torily shown  by  the  testimony  of  several  compe- 
tent witnesses  that  no  part  of  the  mortgage  debt 
had  ever  been  paid.  Admissions  of  the  mort- 
gagor to  that  effect,  made  at  different  times  after 
the  date  of  the  receipt,  down  almost  to  the  time 
of  his  death,  were  clearly  proven.  The  receipt, 
which  was  the  sole  evidence  of  payment,  was  thus 
successfully  rebutted,  and  hence  the  referee  was 
fully  justified  in  finding  the  fact  of  non-payment, 
as  above  stated." 

In  the  present  case  there  was  an  abundance  of 
this  kind  of  testimony  from  disinterested  and  per- 
fectly credible  witnesses.  William  Wolf  said, 
44  John  Eshelman  came  to  me  the  same  year  his 

father  died  lie  said  he  was  going  to  move 

back  on  the  big  farm,  his  father's  farm.  I  said 
I  guess  not.  Then  he  said  I  have  easy  terms  to 
buy  it.  He  said  the  agreement  between  him  and 
his  sisters  was  that  they  were  to  leave  their 
shares  in  the  farm.  He  told  me  they  were  get- 
ting equal  shares.    That  he  was  to  pay  them 

what  he  got.    That  was  all  at  that  time  

He  told  me  once  or  twice  while  1  lived  on  the 
little  farm  when  we  settled  that  he  was  getting 
in  his  money  to  pay  off  his  sisters'  interest,  and 


he  told  me  once  or  twice  afterward  when  he  got 
money  from  me  that  he  wanted  it  for  that  pur* 
pose.  This  last  conversation  waa  four  or  five 
years  after  I  had  gone  off  the  little  farm." 

Jacob  C.  Wolf,  a  brother  of  John  Eshelman's 
first  wife,  said,  44  Several  times  I  had  conversa- 
tions with  John  Eshelman  about  owing  his 
sisters,  in  1881  and  1882,  and  thereabouts.  He 
had  my  money,  borrowed  money  from  me,  and 
at  first  I  was  not  particular  about  a  judgment 
note  or  anything  of  that  kind,  and  after  it  got  up 
a  little  way  I  told  him  I  would  like  to  have  a 
judgment  note.  He  said  he  would  not  give  a 
judgment  note  to  any  person.  He  said  he  had 
money  from  other  people,  and  he  said  he  had  his 
sisters'  money  and  they  had  no  notes,  and  he 
said  if  his  word  was  no  good,  paper  was  no  good. 
The  last  time  he  spoke  to  me  about  this  was  in 

1883  He  said  he  owed  his  sisters 

and  had  their  money  without  notes." 

Mrs.  Catharine  Bixler  said,  44 1  had  a  conver- 
sation with  John  and  his  wife.  She  said  when 
she  wanted  to  have  anything  fixed  up  in  the 
house  he  said  wait  until  he  has  the  sisters  paid 

out,  then  he  will  live  too  like  others  

The  conversation  was  about  ten  years  ago 
(1878)." 

Jacob  Stouffer  said,  44  In  March,  1883,  John 
Eshelman  and  I  were  going  to  the  bank  at 
Harrisburg.  I  endorsed  for  John.  Coming 
home  he  got  telling  me  in  regard  to  his  confi- 
dence in  regard  with  his  sisters.  He  also  told 
me  that  when  he  settled  up  his  pappy 's  estate 
that  his  sisters  gave  a  release  without  any  papers, 
and  he'  told  me  that  he  wanted  to  use  a  part  of 
this  money  for  some  of  the  sisters ;  ....  he  told 
me  he  would  sell  the  large  farm  and  pay  off  his 
sisters."  As  John  Eshelman  died  in  October, 
1885,  this  conversation  occurred  about  two  years 
before  his  death. 

David  Eichelherger  said, 44  When  we  butchered 
at  Lantz's  I  talked  to  him  about  fixing  up  his 
farm.  I  was  there,  Mr.  Lantz  and  John  Eshel- 
man. He  (John)  came  there  during  the  day.  I 
asked  why  he  did  not  fix  up  his  buildings,  thai 
they  would  sell  better.  He  said  he  owed  bis 
sinters  too  much  money,  he  couldn't  fix  it." 

It  must  be  remembered  that  these  declarations 
were  not  offered  for  the  purpose  of  creating  a 
debt,  or  for  the  purpose  of  taking  the  case  out  of 
the  Statute  of  Limitations.  They  were  offered 
to  rebut  the  presumption  of  payment  arising  from 
the  receipt  in  the  deed  and  from  the  releases,  and 
hence  their  admissibility  did  not  depend  upon 
their  being  made  directly  to  the  creditor  or  to 
his  authorized  agent.  They  could  be  proved  by 
the  testimony  of  any  one  who  heard  them. 

We  are  of  opinion  that  the  Auditor  was  fully 
justified  in  finding  the  fact  that  John  Eshelman 
was  indebted  to  his  sisters  upon  the  original  con- 
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veyance  of  the  farm  ;  that  be  had  never  discharged 
that  indebtedness,  and  that  there  was,  therefore, 
good  and  valuable  consideration  for  the  bonds  in 
question.  It  was  very  evident  that  he  was  in 
the  habit  of  borrowing  money,  and  had  use  for  it 
constantly.  He  owed  a  number  of  notes  for 
quite  considerable  amounts  at  the  time  of  his 
death,  and  the  presumption  of  payment  of  his 
debts  to  his  sisters  is  thereby  much  weakened. 
Against  the  manifest  weight  of  the  testimony  on 
this  subject  bis  declarations  to  the  scrivener  that 
he  did  not  owe  his  sisters  is  of  but  little  conse- 
quence. He  might  not  have  desired  to  admit 
the  fact  of  so  much  indebtedness  to  one  who  is 
not  shown  to  have  been  upon  any  particular 
terms  of  intimacy  with  him.  But  whatever  his 
motive  may  have  been,  he  could  not  talk  his 
sisters  out  of  their  rights,  as  creditors,  in  their 
absence  by  such  a  declaration  to  a  stranger.  It 
is  impossible  to  go  into  a  close  calculation  of  the 
exact  amount  due  when  the  bonds  were  given, 
because  there  are  no  precise  data  on  the  record 
from  which  it  could  be  made,  but  as  he  had  a 
large  amount  in  his  hands  upon  the  settlement  of 
his  administration  account  to  which  his  sisters 
were  equally  entitled  with  himself,  in  addition  to 
the  valuation-money  of  the  land,  and  as  the 
sisters  who  could  have  told  what  they  had  re- 
ceived were  objected  to  by  the  appellant,  and  as 
the  mere  accumulations  of  interest  would  consti- 
tute a  large  sum,  we  cannot  make  any  inference 
against  so  solemn  an  instrument  as  a  bond  that 
the  whole  amount  was  not  owing.  The  Auditor 
has  found  that  the  bonds  were  given  for  full  con- 
sideration, and  no  error  in  that  finding  has  been 
clearly  shown.  In  view  of  the  conclusion  we 
have  reached  the  other  questions  raUed  upon  the 
record  are  of  no  consequence  and  require  no  dis- 
cussion. 

The  decree  of  the  Court  below  is  affirmed,  and 
appeal  dismissed  at  the  cost  of  the  appellant. 

O*  z* 


C.  P.  No.  I.  June  16,  1891. 

Long  et  al.  v.  Gird  wood,  Defendant,  and 
M c Call um,  Crease  &  Sloan,  Garnishees. 

Foreign  attachment — Foreign  and  domestic  cred- 
itors— Bankruptcy  proceedings  in  a  foreign 
country  will  pass  the  title  to  property  in 
United  States —  W hether  creditors  are  foreign 
or  domestic  depends  on  their  domicile  and  not  on 
citizenship— Citizens  of  United  States  residing 


in  Canoila  for  business  purposes  are  foreign 
creditors  so  far  as  regards  an  attachment  in 
this  country  against  a  native  of  Scotlatul. 

Surrule  for  a  new  trial. 
This  was  a  foreign  attachment.  At  the  trial 
the  following  facts  were  given  in  evidence: 
The  plaintiffs,  who  were  citizens  of  the  States  of 
Missouri  and  New  York,  but  resided  in  Hamil- 
ton, Canada,  for  the  purposes  of  business,  were 
creditors  of  Girdwood  &  Forrest,  of  Scotland, 
in  the  following  manner :  The  latter,  who  were 
in  the  habit  of  exchanging  wool  with  the  plaintiffs, 
shipped  a  cargo,  and  attached  a  draft  to  the  bill  of 
lading,  at  the  same  time  sending  them  a  check  on 
a  Glasgow  bank  for  wool  received  from  the  plain- 
tiffs. The  draft  was  paid  on  the  representation 
of  defendants'  agents  that  there  was  wool  enough 
in  New  York  to  protect  them.  The  check  was 
sent  to  Scotland,  and  dishonored,  the  defend- 
ants having  failed,  and  a  sequestrator  of  their 
estate  having  been  appointed  by  the  Sheriff's 
Court  of  Glasgow  on  October  27,  1884.  The 
plaintiffs  thereupon  issued  the  present  foreign 
attachment  on  December  12,  1884.  Allison, 
P.  J.,  directed  the  jury  to  find  for  defendants. 
Henry  C.  Terry,  for  rule. 
The  bankrupt  law  of  a  foreign  country  cannot 
operate  as  a  legal  transfer  of  property  in  the 
United  States. 

Harrison  v.  Sterry,  5  Cranch,  289. 
The  assignee  or  bankrupt  sequestrator  of  a 
foreign  debtor  has  no  right  to  withdraw  the 
debtor's  effects  from  this  country  until  our  citi- 
zens are  satisfied. 

Milne  v.  More  ton,  6  Binney,  353. 

Warner's  Appeal,  13  WKF.KLY  Notes,  S05. 
If  an  assignment  is  not  recorded  as  provided 
by  the  Act  of  May  3,  1855,  a  foreign  attach- 
ment will  bind  the  property. 

Philson  v.  Barnes,  14  Wright,  230. 
Harry  B.  Gill,  contra. 
As  a  general  rule  the  transfer  of  property  in 
invitum  is  inoperative  per  se  beyond  the  territo- 
rial limits  of  the  government  under  whose  laws 
the  transfer  is  made. 

Milne  v.  Moreton,  6  Binney,  353. 

Speed  v.  May,  17  Pa.  91. 

Harrison  v.  Sterry,  5  Cranch,  289. 
Nevertheless  upon  principles  of  international 
comity  the  Courts  will  recognize  such  transfer, 
and  give  effect  thereto  where  no  rights  of  cred- 
itors are  concerned. 

Hibernia  Bank  v.  Lacorobc,  21  Hun,  175. 

Holmes  v.  Renuen,  20  Johnson,  229,  259. 

Willitts  v.  Waite,  25  N.  Y.  584. 

Story  on  Conflict  of  Laws,  {  420. 

Milne  v.  Moreton,  6  Binney,  353. 

Upton  v.  Hubbard,  28  Conn.  274. 
And  even  where  there  are  creditors,  and  the 
rights  of  domestic  creditors  are  not  concerned, 
and  they  are  not  citizens  of  the  State  whose 
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process  is  invoked,  the  Courts  will  sustain  the ! 
previously  acquired  title  of  a  receiver,  trustee, ' 
or  assignee,  obtaining  title  under  the  laws  of 
another  State. 

Merrick's  Estate.  5  W.  &  S.  9. 
I.owry  i>.  Hall,  2  Id.  131. 
Smith's  Appeal,  104  Pa.  381. 
Bentley  v.  Whittemore,  4  C.  E.  Greene,  462. 
Moore  v.  Bonnell,  2  Vroom.  90. 
Sanderson  v.  Bradford,  to  N.  H.  26s. 
Bagby  v.  Railroad  Co.,  86  Pa.  291. 
Perkins  v.  Paper  Co.,  42  L.  I.  297. 
Bacon  v.  Home,  23  Weekly  Notes,  65. 

By  the  law  of  England  such  a  creditor,  even 
if  given  such  priority,  would  be  treated  as  a , 
trustee  for  the  sequestrator  to  the  extent  that  he 
has  collected  his  claim  out  of  property  in  a 
foreign  jurisdiction. 

Hunter  v.  Potts,  4  T.  R.  182. 

Sill  v.  Worswick,  1  H.  Bl.  665. 

Phillips  v.  Hunter,  2  Id.  402. 

Plaintiffs  are  not  United  States  creditors. 
Citizenship  does  not  determine  their  status.  It 
is  their  domicile.  The  national  character  of  per- 
sons for  purposes  of  trade  depends  not  on  the 
country  of  their  citizenship,  but  on  that  of  their 
domicile. 

Wildes  v.  Parker,  3  Sumner,  593. 
It  depends  on  residence  and  trade. 

Livingston  v.  Ins.  Co.,  7  Cranch,  506. 

The  Venus,  8  Id.  253. 


Frank  P.  Prichard  and  John  Sparhawk,  Jr. , 
for  the  garnishees. 

December  6,  1890.  Thayer,  P.  J.  This 
application  is  well  founded,  being  clearly  within 
the  rule  and  the  decisions  upon  this  subject. 

Rule  absolute.  o.  l. 


©.     ©trctttt  Court— 
Eastern  District. 


June  27,  1 89 1.    Rule  discharged. 


h.  w.,  jr. 


C.  P.  No.  4.  December  3,  1890. 

Baker  v.  Baker. 

Attachment— Sale  of  chargeable  and  perishable 
goods. 

Rule  to  show  cause  why  property  attached  in 
the  hands  of  the  sheriff  should  not  be  sold  as 
chargeable  and  perishable. 

The  motion,  on  which  the  rule  was  granted, 
was  supported  by  an  affidavit  of  R.  D.  Baker, 
"that  the  debt  and  demand  of  the  plaintiffs  is 
just"  (as  provided  in  rule  of  Court  21,  §  90) ; 
and  "  that  a  true  and  accurate  inventory  thereof 
is  exhibited  herewith  ;  that  the  said  property  is 
chargeable  and  perishable,  consisting  of  a  large 
amount  of  household  effects  ....  and  live 
stock." 

George  Tucker  Bispham  and  John  G.  Johnson , 
for  the  plaintiffs. 

As  to  sale  of  property  under  attachment  before 
judgment,  counsel  cited — 

Act  of  March  17,  1869,  \  4,  P.  D.  69. 

Rule  of  Court  21,  {90. 

Tr.  &  Haly's  Pr.,  g  2275. 

Martin  v.  Malseed,  1  Weekly  Notes,  82. 


Harvey  v.  Seegar. 


May  18,  1891. 


Practice — Service  of  subpoena  ad  respondendum 
— Acts  of  Congress  of  March  J,  1887,  and 
August  IJ,  1888. 

A  service  of  a  subpoena  in  a  suit  in  equity  for  the  in- 
fringement of  letters  patent  will  be  set  aside  when  ma<le 
upon  a  defendant  domiciled  in  another  district  while  he 
is  temporarily  within  the  district  of  which  the  com- 
plainant is  an  inhabitant,  and  in  which  the  bill  is  filed. 

Motion  to  set  aside  service  of  subpoena. 

Bill  in  equity  by  Charles  T.  Harvey,  an  in- 
habitant of  the  Eastern  District  of  Pennsylvania, 
to  restrain  the  infringement  of  letters  patent  by 
James  H.  Seegar  and  Chas.  Seegar.  The  service 
was  made  upon  James  H.  Seegar,  whose  domi- 
cile was  set  forth  in  the  bill  as  being  in  Roches- 
ter, in  the  Northern  District  of  New  York,  while 
temporarily  in  Philadelphia. 

Josiah  R.  Adams,  for  complainant. 

The  case  can  be  said  to  arise  out  of  the  diverse 
citizenship  of  the  parties,  and  hence  the  service 
was  correct. 

Harvard  L.  Osgood,  Sydney  G.  Fisher,  and 
Francis  Rawle,  for  respondent. 

The  cause  does  not  arise  only  out  of  the  fact 
of  diverse  citizenship,  and  the  service  should  be 
set  aside. 

Act  of  March  3,  1887,  24  Stats,  at  Large,  552. 
Act  of  August  13,  188S,  25  Id.  433. 
Keinstadtlcr  v.  Reeves,  33  Fed.  Rep.  308. 
Miller  Magee  Co.  v.  Carpenter,  34  Id.  433. 
Mfg.  Co.  v.  Mfg.  Co.,  Id.  819. 
Connor  v.  Ry,  Co.  36  Id  273. 
Riddle  v  R.  R.  Co.,  39  Id.  290. 
Register  Co.  f.  Register  Co.,  42  Id.  81. 
Typographic  Co.  v.  Typographic  Co.,  44  Id.  711. 
McCormick  Co.  v.  Walthcrs,  134  U.  S.  41 

Butler,  J.  The  service  was  improper,  and 
must  be  set  aside.  m.  w.  c. 
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Vol.  XXVIII.]  FR1DA  V,  SEPT.  jS,jS9i.  [No.  22. 


Supreme  Court* 


Jan.  '91,  82.  February  26,  1891. 

Clark  v.  Morss. 

Replevin  bond  with  warrant  to  confess  judgment 
—Act  of  March  21,  1772. 

A  warrant  of  attorney  to  confess  judgment  contained 
in  a  replevin  bond  does  not  invalidate  the  bond. 

The  Act  of  March  21,  1772  (Hard.  Dig.  1489),  is 
limited  to  the  replevin  of  a  distress  for  rent,  and  is  not 
applicable  to  a  case  in  which  the  title  to  the  property 
replevied  is  the  subject  under  investigation. 

The  provisions  of  this  Act  in  relation  to  the  assign- 
ment of  the  bond  and  the  maintenance  of  an  action 
thereon  iu  the  name  of  the  avowant  or  person  making 
conusance,  affect  only  such  bonds  as  are  taken  in  re- 
plevin of  a  distress  for  rent.  In  all  other  cases  the 
snit  on  a  replevin  bond  is  properly  brought  in  the 
name  of  tbe  sheriff,  obligee,  to  the  use  of  the  party 
beneficially  interested. 

While  a  sheriff  may  not  exact  a  bond  with  a  war- 
rant  of  attorney  to  confess  judgment,  yet  he  is  not 
prohibited  from  taking  such  a  bond  if  voluntarily 

The  warrant  of  attorney  to  confess  judgment  in  such 
a  bond  affects  the  remedy  only,  and  the  judgment 
entered  thereon  is  cautionary  only  until  the  replevin 
*uit  is  determined. 

Appeal  of  L.  W.  Morss  and  J.  M.  Fanning, 
defendants,  from  the  judgment  of  the  Common 
Pleas  of  Wayne  County,  in  a  feigned  issue  framed 
upon  the  opening  of  a  judgment  entered  against 
them  by  virtue  of  a  warrant  of  attorney  contained 
in  a  replevin  bond  given  by  them  to  Eben  H. 
Clark,  sheriff,  the  said  judgment  being  entered 
to  the  use  of  B.  K.  Bortree  and  Matilda  Bortree, 
his  wife,  in  right  of  the  wife,  F.  E.  Bortree  and 
Henry  Bortree. 

TI.e  judgment,  to  determine  the  validity  of 
which  tbe  issue  in  this  case  was  framed,  was 
entered  on  March  15,  1887,  by  virtue  of  the  war- 
rant of  attorney  contained  in  the  following  bond  : 

Know  all  men  by  these  presents  that  we,  L.  W. 
Moras  and  J.  M.  Fanning,  of  Salem  Township,  are  held 
and  firmly  bound  unto  Eben  H.  Clark,  Esq.,  high 
«h«riff  of  the  county  of  Wayne,  in  the  sum  or  twelve 
hundred  dollars,  to  be  paid  to  the  said  sheriff  or  his 
certain  attorneys,  executors,  administrators,  or  as- 
tigns,  to  which  payment,  well  and  truly  to  be  made, 
we  do  bind  ourselves  and  each  of  us,  for  and  in  the 
whole,  oar  and  each  of  our  heirs,  executors,  and  ad- 
ministrators jointly  and  severally  by  tUese  presents. 


Sealed  with  our  seals  and  dated  the  tenth  day  of  Sep- 
tember, A.  D.  1883.  The  coudition  of  this  obligation 
is  such  that  if  the  said  bounden  L.  W.  Morss  shall  be 
and  appear  before  the  Judges  of  the  Court  of  Common 
Pleas,  to  be  held  in  and  for  the  county  aforesaid,  the 
first  Monday  of  October  next,  then  and  there  to  prose- 
cute his  suit  with  effect,  aud  without  delay,  against 
B.  K.  Bortree,  Henry  Bortree,  F.  E.  Bortree,  and 
Amanda  Bortree,  wife  of  B.  K.  Bortree,  for  taking  and 
unjustly  detaining  his  goods  and  chattels,  to  wit :  six 
cows,  two  three-year-old  steers,  set  light  bobs,  set 
heavy  bobs,  lumber  wagon,  horse  rake,  set  double 
harness  and  trace  chains,  fanning  mill  and  scoop 
shovel,  one  gray  mare,  hay  rope,  and  also  make  return 
of  the  goods  and  chattels,  if  return  thereof  shall  be  ad- 
judged by  law,  and  also  save  and  keep  harmless  the 
said  sheriff  touching  the  replevying  the  goods  and 
chattels  aforesaid,  then  the  above  obligation  to  be  void 
and  of  none  effect,  or  else  to  be  aud  remain  in  full  force 
and  virtue.  And  we  do  hereby  confess  judgment  for 
the  above  sum,  in  favor  of  the  said  Eben  H.  Clark, 
sheriff,  waiving  inquisition  and  exemption  and  release 
of  all  errors. 

L.  W.  Morss,  [L.  S.] 
J.  M.  Faxsiso,  [L.  S.] 

The  facts  of  the  case  are  set  forth  in  the  fol- 
lowing portion  of  the  charge  to  the  jury  by 
Dreher,  P.  J.,  of  the  43d  judicial  district  : — 

"On  the  10th  day  of  September,  1883,  Mr. 
Mores  sued  out  a  writ  of  replevin  from  this  Court 
against  the  Bortrees  who  now  appear  in  the  pres- 
ent suit  as  plaintiffs.  That  action  of  replevin  was 
brought  by  Mr.  Morss  to  recover  the  possession  of 
five  cows,  two  three-year-old  steers,  set  of  light 
bobs,  set  of  heavy  bobs,  a  lumber  wagon,  a  horse 
rake,  a  set  of  double  harness,  trace  chains,  fanning 
mill,  scoop  shovel,  one  gray  mare  and  a  hay  rake. 
The  replevin  embraced  other  property,  which, 
however,  was  not  replevied.  That  is,  it  was  not 
taken  by  the  sheriff  and  delivered  to  Mr.  Morss. 
But  by  virtue  of  the  replevin  the  sheriff  did  de- 
liver to  Mr.  Morss  the  property,  a  list  of  which 
I  have  just  read  in  your  hearing.  Instead  of  five 
cows,  however,  which  were  mentioned  iu  the  re- 
plevin, he  delivered  to  Mr.  Morss  six  cows.  A 
replevin  is  a  writ  sued  out  by  one  party  claim- 
ing to  have  the  right  of  possession  of  prop- 
erty in  the  possession  of  the  defendant  named 
in  the  writ.  In  such  action  of  replevin  there  may 
be  involved  simply  the  right  to  the  immediate 
possession  of  the  property,  and  there  may  also 
be  involved  the  right  of  ownership.  While 
the  plaintiff  in  an  action  of  replevin  may  have 
the  title  to  the  property,  and  be  tbe  real  owner  of 
it,  yet  the  defendant  may  have  the  right,  under 
some  arrangement  between  himself  and  the  plain- 
tiff, to  the  possession.  Therefore  it  sometimes 
occurs  that  when  the  owner  of  property  issues  his 
replevin  to  recover  the  possession,  he  may  be  de 
feated  in  his  suit  by  the  defendant  showing, 
though  admitting  the  ownership  of  the  plaintiff, 
that  he,  the  defendant,  by  contract  or  arrange- 
ment with  the  plaintiff,  is  entitled  to  retain  the 
possession. 
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u  When  a  plaintiff*  sues  out  his  replevin  the 
sheriff  is  not  hound  to  execute  it  until  the  plain- 
tiff gives  him  security  in  the  form  of  a  bond  signed 
by  the  plaintiff'  in  the  writ,  and  usually  the  sher- 
iff requires  of  him  some  other  person  as  security. 
Mr.  Morss  did  execute  a  bound  to  the  sheriff*  with 
Mr.  Fanning  as  security.  That  bond  was  for  the 
purpose  of  indemnifying  and  saving  harmless  the 
sheriff*  from  any  damages  which  might  accrue  to 
him  for  taking  this  property  from  the  possession 
of  Mrs.  Bortree  and  her  sons,  and  delivering  it 
to  Mr.  Morss.  The  condition  of  the  bond  is  in 
these  words.  [Reciting  above  condition.]  That 
case  did  not  come  on  for  trial  at  October  term 
1883,  but  it  came  on  for  trial  at  May  term,  1884, 
and  on  the  16th  day  of  May,  1884,  Judge  Mc- 
Collum,  before  whom  that  case  was  tried,  direc- 
ted the  jury  to  render  a  verdict  in  favor  of  the 
defendants  in  that  suit,  who  were  the  Bortrees. 
The  record  of  that  suit  has  been  given  in  evidence, 
and  the  charge  of  Judge  McCollum,  in  which 
he  distinctly  stated  to  that  jury  that  under  the 
plaintiff's  own  statement  he  had  prematurely  sued 
out  his  writ  of  replevin,  because  the  plaintiff  then, 
as  he  now  says,  left  the  property  in  the  possession 
of  Mrs.  Bortree.  She,  therefore,  was  in  the  law- 
ful, possession  of  it,  and  if  Mr.  Moras  was  the 
owner,  having  left  it  in  her  possession,  before  he 
could  sue  out  his  writ  of  replevin  successfully, 
he  should  have  demanded  the  possession  of  the 
property,  and  not  having  done  that,  Judge  Mc- 
Collum held  that  the  only  verdict  that  could  be 
rendered  in  that  suit,  and  on  that  trial,  must  be 
in  favor  of  the  defendants,  the  Bortrees.  But  he 
distinctly  said,  which  of  course  was  the  law  in 
the  case,  that  that  verdict  did  not  settle  the  ques- 
tion of  the  ownership  of  this  property.  But  Mr. 
Mores  had  failed  to  prosecute  his  suit  with  effect, 
and  therefore  there  was  a  technical  forfeiture  of 
this  replevin  bond,  whether  he  was  the  owner 
of  the  property,  or  whether  he  was  not. 

"  The  sheriff,  or  the  counsel  for  the  Bortrees, 
had  a  judgment  entered  on  this  bond  for  the  pen- 
alty named  in  the  bond.  That  judgment  was 
subsequently  opened  by  this  Court,  so  as  to  allow 
Mr.  Morss  an  opportunity  to  be  heard,  and  it  is 
now  a  question  for  you  to  determine  under  the 
evidence  in  the  present  case  whether  Mr.  Morss 
was  the  owner  of  that  property  in  September,  1883, 
when  he  sued  out  his  replevin. 

"In  1880  Mr.  Morss  held  one  judgment  in  his 
own  name  against  B.  K.  Bortree,  and  was  inter- 
ested in  a  second  judgment  against  him,  in  this 
Court,  and  in  June  of  that  year  he  caused  an  exe- 
cution to  be  issued  on  those  judgments,  as  he  had 
a  right  to  do,  and  levied  upon  certain  personal 
property  of  B.  K.  Bortree,  the  husband  of  Ma- 
tilda Bortree,  and  who  is  named  as  one  of  the 
plaintiffs  in  the  present  case,  though  his  name  as 
it  stands  upon  the  record  is  simply  a  matter  of 


form,  because  the  suit  is  brought  in  the  right  of 
bis  wife,  Matilda  Bortree.  Upon  these  executions, 
as  you  have  learned  from  the  evideuce,  the  sher- 
iff* levied  upon  considerable  property  on  the  farm 
where  the  Bortree  family  then  resided.  At  that 
sale  Mr.  Morss  became  the  purchaser  of  consid- 
erably more  personal  property  than  is  now  in 
dispute  in  this  suit.  There  was  some  of  the  prop- 
erty which  he  bought  at  that  sheriff's  sale  in  the 
shape  of  grain  in  the  ground,  which  has  since 
been  used  up  by  somebody,  so  that  he  could  not 
recover  that  specific  or  identical  grain  in  the 
ground  in  his  action  of  replevin  brought  in  1883. 
He  became  thus  the  rightful  and  legal  owner  of 
all  the  property  which  he  purchased  at  that  sher- 
iff's sale.  Mrs.  Bortree  alleges  that  after  the 
sheriff's  sale  there  was  a  contract  or  bargain 
between  herself  and  Mr.  Morss,  by  which  he  sold 
to  her  this  same  property.  Mr.  Morss  says  that 
he  did  not  sell  her  the  property,  but  that  he  left 
it  there  on  the  premises  by  an  understanding 
between  himself  and  Mrs.  Bortree,  she  thinking 
that  she  would  be  able  to  pay  Mr.  Morss  the 
money  that  was  due  him,  or  the  advances  which 
he  had  made.  Now,  the  question  for  you  to  de- 
termine is  whether  that  was  a  sale,  an  absolute 
sale  made  by  Mr.  Mores  to  Mrs.  Bortree  on  that 
occasion.  In  order  to  make  a  sale  of  personal 
property  there  must  be  a  coming  together  of  the 
two  minds  of  the  seller  and  the  buyer,  the  seller 
agreeing  to  transfer  the  ownership  of  the  property 
to  the  buyer,  either  receiving  for  it  money  or 
other  valuable  consideration  at  the  time  of  the 
sale,  or  a  promise  on  the  part  of  the  buyer  to  pay 
for  it  at  some  future  time.  Those  are  the  elements 
that  enter  into  an  absolute  sale  of  personal  prop- 
erty. There  may  be,  and  frequently  is,  what  is 
called  a  conditional  sale,  where  the  seller  delivers 
over  to  the  purchaser  the  possession  of  the  prop- 
erty with  the  understanding  that  the  seller  is  to 
remain  the  owner  of  the  property  until  it  is  paid 
for.  Under  such  a  contract  the  seller  would  have 
the  right  to  take  the  possession  of  that  property, 
if  the  other  party  does  not  pay  for  it.  So  there 
may  be  what  in  law  is  called  a  bailment  of  per- 
sonal property,  a  mere  loaning  of  the  property  for 
some  consideration  for  its  use,  and  that  may  be 
merely  nominal.  The  owner  of  property  may 
permit  it  to  remain  in  the  possession  of  another 
for  a  certain  or  an  indefinite  period  of  time,  he 
having  the  right,  unless  he  has  entered  into  a 
contract  that  it  shall  remain  for  some  definite 
time,  to  go  and  take  possession  at  any  time  he 
pleases." 

Plaintiffs  offered  in  evidence  theforegoing  bond. 
This  was  objected  to  by  defendants  because  it  did 
not  sufficiently  identify  the  replevin  suit;  it  was 
a  bond  with  warrant  of  attorney  to  confess  judg- 
ment ;  it  had  never  been  assigned  to  plaintiffs,  and 
no  scire  facias  had  been  issued  upon  it  to  ascertain 
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tbe  damages.  Objections  overruled ;  bond  ad- 
milted.    (First  assignment  of  error.) 

Plaintiffs  also  made  the  following  offer  :  "  We 
offer  in  evidence  the  record  in  the  continuance 
docket,  No.  377,  May  term,  1883,  L.  W.  Moras, 
plaintiff,  v.  B.  K.  Bortree,  Henry  Bortree,  Dr. 
F.  E.  Bortree,  and  Amanda  E.  Bortree,  they 
being  the  same  parties  who  are  the  plaintiffs  in 
this  suit.  Summons  in  replevin  for  five  cows, 
etc.,  issued  September  10,  1883.    October  19, 

1883,  sheriff  returned  replevied  six  cows,  etc., 
property  delivered  to  plaintiff.  May  15,  1884, 
jury  called  and  find  for  the  defendants  May  16, 

1884.  July  14,  1884,  retorno  habendo  issued. 
Returned  4  eloigned.'  April  24,  1889,  judgment 
i*  entered  against  tbe  plaintiff  and  in  favor  of  the 
defendants." 

Obj  ected  to  because  it  does  not  show  that  any 
judgment  was  entered  in  the  replevin  suit  at  the 
time  of  the  entry  of  judgment  on  the  bond ;  be- 
cause the  record  shows  that  the  judgment  was 
entered  against  the  defendants  in  the  replevin 
suit  and  in  favor  of  the  plaintiff,  and  because  if 
such  entry  of  judgment  was  a  clerical  error  it 
does  not  appear  what  judgment  should  have  been 
entered. 

The  plaintiffs  in  the  present  case  then  asked 
leave  to  have  the  record  so  amended  that  the 
judgment  6hould  conform  to  the  verdict,  which 
amendment  was  allowed.  Objections  overruled  ; 
record  admitted.    (Second  assignment  of  error.) 

The  defendants  submitted,  inter  alia,  the  fol- 
lowing point : — 

(1)  The  evidence  fails  to  prove  a  contract 
between  Morss  and  Mrs.  Bortree  of  such  char- 
acter as  to  vest  in  her  the  title  to  the  property 
purchased  by  him  at  sheriff's  sale.  Antwer. 
That  {joint  I  refuse,  because  the  facts  are  for  the 
jury.  You  must  determine,  under  the  evidence, 
whether  there  was  a  contract,  and  I  have  stated 
to  you  what  constitutes  a  good  sale  of  personal 
property.    (Third  assignment  of  error.) 

Verdict  for  plaintiffs  for  $627.72,  and  judgment 
thereon.  Whereupon  defendants  took  this  ap- 
peal, assigning  for  error  the  action  of  the  Court 
in  admitting  the  above  offers  of  evidence,  and  the 
answer  to  the  foregoing  point. 

//.  Wihon  {A.  T.  Searle  with  him),  for  ap- 
pellants. 

George  S.  Purdy  (F.  P.  Kimble  with  him), 
for  appellees. 

May  11,  1891.  McCollum,  J.  The  appel- 
lants attack  the  original  judgment  in  this  case 
on  two  grounds.  They  contend,  first,  that  the 
bond  was  invalid  because  it  contained  a  warrant 
of  attorney  to  confess  judgment,  and  second,  that 
it  was  not  forfeited  at  the  time  judgment  was 
entered  upon  it.  In  support  of  their  claim  they 
refer  to  tbe  record  of  the  suit  in  which  the  bond 
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was  given,  and  to  the  11th  section  of  the  Act  of 
March  21,  1772  (Purd.  Dig.,  11th  ed.,  p.  1489). 
The  record  to  which  reference  is  made  shows  a 
verdict  in  favor  of  the  defendants,  on  the  16th  of 
May,  1884,  and  a  judgment  on  the  verdict  on 
the  24th  of  April,  1889.    Tbe  judgment  on  the 
bond  was  entered  on  the  15th  of  March,  1887, 
by  virtue  of  the  warrant  of  attorney  contained 
therein.    The  theory  of  the  appellants  is  that  any 
proceeding  on  the  bond  prior  to  final  judgment 
in  the  action  of  replevin  was  premature;  that  the 
bond  in  replevin  is  prescribed  by  law,  and  that 
the  warrant  of  attorney  to  confess  judgment  was 
in  excess  of  the  statutory  requirement  and  ren- 
dered the  whole  instrument  void.    But  it  is  clear 
that  the  Act  of  1772  is  limited  to  a  replevin  of  a 
distress  for  rent,  and  is  not  applicable  to  a  case 
in  which  the  title  to  the  property  replevied  is  the 
subject  under  investigation.    It  is  now  settled 
that  the  provisions  of  the  Act  in  relation  to  the 
assignment  of  the  bond  and  the  maintenance  of 
an  action  thereon  in  the  name  of  the  avowant  or 
person  making  conusance,  affect  only  such  bonds 
as  are  taken  in  replevin  of  a  distress  for  rent.  In 
all  other  cases  the  suit  on  a  replevin  bond  is 
properly  brought  in  the  name  of  the  sheriff, 
obligee,  to  the  use  of  the  party  beneficially 
interested  (Morris  on  Replevin,  268-9  ;  Tibbal  »\ 
Cahoon,  10  Watts,  232;  Balsley  v.  Hoffman,  13 
Pa.  603).    The  bond  in  suit  is  not  condemned 
by  the  Act  of  1772,  and  there  is  no  decision  of 
this  Court  that  the  warrant  to  confess  judgment 
invalidates  it.    Replevin  bonds  with  like  war- 
rants are  not  uncommon  in  Pennsylvania.  In 
the  appendix  to  Morris  on  Replevin,  the  forms  of 
bonds  in  use  in  Philadelphia,  in  1849  and  in 
1869,  are  given,  and  these  contain  a  warrant  to 
confess  judgment.    It  is  stated  by  the  counsel 
for  the  appellees,  in  their  paper-book,  that  in 
their  district  these  bonds  are  in  common  use,  and 
we  learn  from  reported  decisions  of  the  Courts  ot 
Common  Pleas  that  they  are  taken  in  other'  parts 
of  the  State  (Diller  v.  Weitzler,  10  L.  Bar,  5; 
Shippey  v.  Evans,  3  Kulp,  438).    In  Neville  v. 
Williams  (7  Watts,  421),  the  plaintiff  in  a  re- 
plevin confessed  a  judgment  to  the  sheriff  for  his 
protection  in  executing  the  writ,  and  it  was  held 
that  the  sheriff  was  not  restrained  by  any  law 
from  taking  such  security,  and  that  process  might 
be  issued  upon  it  for  the  use  of  the  party  benefi- 
cially interested.    Morris,  in  his  work  already 
referred  to,  says,  44  it  seems  that  a  warrant  to 
confess  judgment  would  be  binding,  though  the 
sheriff  might  not  be  justified  in  insisting  on  such 
a  provision."   In  Shippey  v.  Evans,  supra.  Judge 
Elwell,  in  a  well-considered  and  satisfactory 
opinion,  sustained  a  judgment  entered  on  a 
replevin  bond  by  virtue  of  the  warrant  of  attorney 
contained  in  it.    There  is  no  statute  or  rule  of 
public  policy  which  prohibits  a  sheriff  from  ac- 
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cepting  such  a  bond  if  it  is  voluntarily  tendered 
to  hira  by  the  plaintiff*  in  the  replevin.  The 
warrant  to  confess  judgment  affects  the  remedy 
on  the  bond,  but  the  liability  of  the  obligors  is 
measured  by  its  lawful  conditions.  In  the  present 
case  the  judgment  entered  on  the  replevin  bond 
was  opened  to  allow  the  appellants  to  take  defence 
on  the  merits.  The  affidavit  on  which  their 
motion  to  open  the  judgment  was  founded  con- 
tained no  suggestion  that  the  bond  was  invalid, 
or  that  it  was  obtained  from  them  by  artifice  or 
coercion,  and  there  was  no  attempt  on  the  trial 
to  show  that  it  was  not  their  voluntary  obligation. 
This  bond  was  not  taken  under  the  statute  to  se- 
cure the  return  of  a  distress  for  rent,  but  in  a  case 
relating  to  property  in  chattels,  and  it  depends 
on  usage  for  its  validity  (Balsley  v.  Hoffman. 
supra).  The  question  is  not  whether  the  sheriff 
may  lawfully  exact  such  a  bond,  but  whether  it 
may,  when  voluntarily  given,  be  enforced.  No 
presumption  of  fraud  or  coercion  arises  from  the 
presence  of  the  warrant  to  confess  judgment.  It 
does  not  enlarge  the  obligation  of  it.  The  real 
purpose  of  the  bond  is  indemnity  to  the  sheriff,  and 
whatever  form  of  security  is  intelligently  and  freely 
agreed  upon  by  the  parties  is  binding  upon  them. 

We  hold,  therefore,  that  the  bond  in  this  case 
and  the  judgment  entered  upon  it  were  valid.  The 
latter  was  not  premature.  It  was  authorized  by 
the  terms  of  the  bond  and  warrant,  and  was  cau- 
tionary only.  But  aside  from  this,  it  was  entered 
nearly  three  years  after  the  verdict  in  the  replevin 
and  the  bond  was  forfeit  by  the  failure  of  the 
principal  obligor  to  prosecute  his  suit  with  effect 
(Gibbs  v.  Bartlett,  2  W.  &  S.  29 ;  Bank  v.  Hall, 
107  Pa.  583). 

The  amendment  to  correct  a  clerical  error  in  the 
entry  of  judgment  on  the  verdict  in  the  action  of 
replevin  was  properly  allowed.  The  question  of 
the  ownership  of  the  property  replevied  was  for 
the  jury  upon  the  evidence,  and  it  was  submitted 
with  instructions  which  carefully  guarded  the 
rights  of  the  appellants.  Their  claim  respecting 
the  title  to  this  property  has  been  denied  by  two 
juries  after  full  and  fair  hearings  have  been  al- 
lowed them,  and  they  have  no  just  cause  to  com- 
plain of  theacti  on  of  the  Court. 

The  specifications  of  error  are  dismissed  and 
the  judgment  is  affirmed.  h.  s.  p.  n. 


Jan.  '91,  343.  March  18,  1891. 

Summerson  v.  Hicks. 

Replevin — Costs —  Tender. 

Where  the  plaintiff  in  an  action  of  replevin,  who 
en  teavors  to  retain  possession  of  horses  without  either 
payment  or  a  proper  tender  of  the  balance  due  for  the 


saraf ,  between  the  first  and  second  trials  of  the  issue 
pays  the  money  into  Court  after  leave  granted,  and  it  is 
takeu  out  of  Court  upon  like  leave,  he  is  liable  for  costs. 

While  the  defendant  may  have  done  wrong  in  not 
accepting  the  sum  due  her  before  the  suit  was  begun, 
she  did  not  thereby  forfeit  her  right  under  her  con- 
tract to  hold  title  and  possession  until  actual  pay- 
ment. 

The  penalty  for  refusing  the  price  of  goods  sold 
when  offered,  is  not  the  loss  of  the  goods  and  the 
price,  both  or  either,  but  the  payment  of  the  costs 
when  the  purchaser's  demand  is  properly  made. 

Bringing  money  into  Court  after  action  begun  is 
analogous  to  a  plea  of  tender,  and  by  the  settled  rale 
carries  with  it  the  liability  for  costs  up  to  that  time. 

An  agreement  to  submit  the  case  to  a  Judge  without 
a  jury  does  not  take  the  case  ont  of  the  usual  rule. 

The  plaintiff  to  maintain  his  tender  should  also 
have  paid  costs  up  to  that  point,  and  then  would  have 
been  eu titled  to  judgment.  Failing  in  this  the  judg- 
ment must  have  been  for  defendant,  with  a  rctorno 
htibendo,  to  be  satisfied  on  payment  of  the  balance  of 
price  due,  and  costs. 

Appeal  of  William  Hicks  and  Mary  Hicks  his 
wife,  defendants,  from  the  judgment  of  the  Court 
of  Common  Pleas  of  Clinton  County,  in  an  action 
of  replevin  for  two  horses  and  two  sets  of  harness 
brought  against  them  by  John  Summerson. 

The  facts  of  the  case  are  fully  set  forth  in  the 
report  of  a  former  appeal  in  this  cause,  in  134 
Pa.  566,  and  26  Wkeklt  Notes,  332,  and  in 
the  opinion  of  the  Supreme  Court,  infra. 

The  case  was  submitted  to  the  Court,  Mater, 
P.  J.,  without  a  jury,  under  the  Act  of  1 874,  who, 
after  referring  to  the  former  trial,  found  as  fol- 
lows : — 

44  The  Court  instructed  the  jury  to  find  a  ver- 
dict for  the  plaintiff,  which  was  done.  Judgment 
was  then  entered  upon  the  verdict,  and  the  de- 
fendants took  an  appeal  to  the  Supreme  Court. 
The  judgment  of  the  Court  of  Common  Pleas 
was  reversed  by  the  Supreme  Court  on  the  ground 
that  the  tender  was  not  maintained  by  the  plain- 
tiff by  bringing  the  money  into  Court.  The 
Supreme  Court  also  construed  the  written  paper 
as  a  contract  of  sale  and  that  by  the  terms  of  the 
written  agreement  time  was  not  of  its  essence. 
In  their  opinion  they  also  say  that  the  defendants 
were  wrong  in  refusing  the  money  when  tendered 
on  the  1st  of  April.  [This  question  of  tender 
was  not  made  in  the  Court  below  on  the  trial  of 
the  case,  but  it  was  reversed  by  the  Supreme 
Court,  which  was  not  in  accordance  with  the 
rules  laid  down  in  some  of  the  cases.  (See  Rail- 
road t\  Getz,  113  Pa.  214  ;  Ritter  v.  Sieger,  105 
Id.  400  ;  Fox  v.  Fox,  90  Id.  60.)] 

44  The  question  of  tender  was  not  made  in  the 
Court  below,  and  if  it  had  been  we  would  no 
doubt  have  required  the  money  to  be  paid  into 
Court.  Since  the  reversal  of  the  judgment  the 
plaintiff  has  paid  into  Court  the  amount  of  the 
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money  tendered,  with  interest  upon  it  to  the  date 
of  payment. 

["  The  defendants  have  come  into  Court  and 
asked  to  take  this  money  out  of  Court,  which  re- 
quest was  granted,  and  the  defendants  have  re- 
ceived the  money  tendered  with  interest],  from 
the  date  of  the  tender  until  it  was  paid  into 
Court. 

"  CONCLUSIONS  OF  LAW. 

["  As  the  defendants  <  were  wrong  in  not  ac- 
cepting the  tender,'  and  as  they  have  now  accepted 
it  with  interest,  which  is  maintaining  it,  we  are 
of  the  opinion  that  the  plaintiff  is  entitled  to  re- 
cover, and  judgment  should  be  entered  in  his 
favor  within  thirty  days  by  the  prothonotary  of 
the  Court,  unless  exceptions  are  filed  by  the  de- 
fendants."] 

Whereupon  the  defendants  took  this  appeal, 
assigning  for  error  the  portions  of  the  opinion  in- 
cluded between  brackets,  and  that  the  Court 
erred  in  overruling  the  exceptions  filed. 

Seymour  D.  Ball,  for  appellants. 

Jesse  Merrill,  for  appellee. 

May  18,  1891.  Mitchell,  J.  This  case  is 
governed  by  the  decision  already  made  when  it 
was  here  before,  134  Pa.  566.  It  was  then  held 
that  the  contract  was  one  of  sale,  and  that  the 
title  and  the  right  of  possession  were  in  the  ven- 
dor from  April  1,  1886,  until  payment  in  full  of 
the  purchase- money, or,  of  course,  its  equivalent,  a 
tender  duly  maintained.  The  action  was  replevin, 
and  as  it  stood  when  it  was  first  tried  in  the  Court 
below,  the  plaintiff  was  endeavoring  to  retain  the 
possession  without  either  payment  or  a  proper 
tender.  This  Court  decided  that  under  the  con- 
tract and  the  circumstances  the  right  of  possession 
was  still  in  the  vendor,  and  directed  a  venire  de 
novo.  If  the  case  had  proceeded  to  a  new  triul 
in  the  ordinary  course,  the  plaintiff  not  being 
able  to  prove  either  payment  or  tender  main- 
tained so  as  to  be  effectual,  must  have  failed  in 
the  action.  As  the  facts  were  apparently  undis- 
puted he  brought  the  money  into  Court  upon 
petition  and  leave  granted ;  the  defendant  took 
the  money  out  of  Court  upon  like  leave,  and  the 
case  was  submitted  to  the  Judge  without  a  jury 
by  agreement,  under  the  Act  of  1874.  The 
plaintiff  thus  completed  his  title  to  the  horses, 
the  defendant  received  the  stipulated  price,  and 
the  whole  controversy  was  at  an  end,  except  as 
to  the  question  of  coBts.  The  learned  Judge  im- 
posed these  on  the  defendant  because  she  had 
been  in  the  wrong  in  not  accepting  the  money 
when  it  was  offered  to  her  on  the  day  appointed. 
But  while  this  was  an  error  on  her  part,  she  did 
not  thereby  forfeit  her  right  under  the  contract 
to  hold  the  title  and  possession  until  actual  pay- 


goods  sold  when  offered,  is  not  the  loss  of  the 
goods  and  the  price,  both  or  either,  but  the  pay- 
ment of  the  costs  when  the  purchaser's  demand 
is  properly  made.  If  plaintiff  had  brought  the 
money  into  Court  with  his  writ  he  would  have 
been  entitled  to  judgment.  But  in  seeking  to 
recover  possession  without  payment  he  put  him- 
self as  much  in  the  wrong  on  the  merits  as  the 
defendant  already  was,  and,  what  is  more  im- 
portant, he  put  himself  in  the  wrong  legally. 
From  the  time  his  writ  issued  until  he  brought 
the  money  into  Court  he  never  was  in  position 
to  maintain  his  action,  and  was  therefore  always 
liable  for  the  costs.  Bringing  the  money  into 
Court  after  action  begun,  was  analogous  to  a 
plea  of  tender,  and  by  the  settled  rule  carried 
with  it  the  liability  for  costs  up  to  that  time 
(Harvey  v.  Hackley,  6  Watts,  264).  We  see 
nothing  in  the  agreement  of  submission  to  the 
Judge  without  a  jury  to  take  the  case  out  of  the 
usual  rule.  The  plaintiff  to  maintain  his  tender 
should  also  have  paid  costs  up  to  that  point,  and 
then  would  have  been  entitled  to  judgment. 
Failing  in  this  the  judgment  must  have  been  for 
defendant,  with  a  retomo  habcndo,  to  be  satisfied 
on  payment  of  the  balance  of  the  price  due  and 
costs  (Morris  on  Replevin,  215,  3d  ed).  This 
was  the  position  of  the  present  case  up  to  the 
time  of  defendant's  taking  the  money  out  of 
Court,  and  her  action  in  so  doing  did  not  forfeit 
her  right  to  the  costs  which  were  then  due  her. 

The  learned  Judge  in  his  opinion  adverts  to 
ithe  fact  that  the  question  of  tender  was  not  made 
at  the  first  trial  in  the  Court  below,  and  suggests 
that  the  action  of  this  Court  in  reversing  upon  it 
was  at  variance  with  the  rule  laid  down  in  R.  R. 
Co.  v.  Getz,  113  Pa.  214,  and  other  cases.  It 
was  not  so  intended.  The  question  was  argued 
here  by  both  parties  as  if  it  were  properly  before 
us  (see  the  reported  arguments  in  134  Pa.  568- 
9),  and  was  made  the  basis  of  the  decision  upon 
that  view  with  no  intention  of  departing  from 
the  usual  practice. 

Judgment  reversed,  and  judgment  for  defend- 
ant for  costs  only.  h.  s.  p.  n. 


©ommott  peas. 


C.  P.  No.  1.  June  27,  1891. 

Lloyd  v.  Krause,  Owner,  and  Thompson, 
Contractor. 

Mechanics  and  material  men — Lien —  Waiver  of 


— Contractor  and  sub  contractor — In  order  to 
The  penalty  for  refusing  the  price  of     deprive  a  mechanic  or  material  man  of  his 
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right  to  file  a  /ten,  the  waiver  of  a  contractor 
must  be  clear y  positive,  and  precise. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

This  was  a  scire  .facias  sur  mechanic's  lien. 
The  lien  was  filed  by  a  sub-contractor  for  ma- 
terials furnished  in  the  erection  of  the  building. 

The  affidavit  of  defence  filed  by  the  owners  | 
set  forth  that  the  building  against  which  the  lien 
was  filed  had  been  erected  under  a  written  con- 
tract,  made  between  the  contractor,  Thompson ,  of 
the  first  part,  and  the  affiants  as  owners,  of  the 
second  part,  in  which  it  was  provided,  inter 
alia,  "That  there  should  be  no  legal  or  lawful 
claims  against  the  said  party  of  the  first  part 
[meaning  in  fact  the  defendants,  owners]  in 
any  manner,  from  any  source  whatever  for  work 
or  materials  furnished  on  said  work." 

William  Draper  Lewis  and  Charles  E.  Mor- 
gan, Jr.,  for  the  rule. 

The  right  of  a  sub-contractor  to  file  a  lien 
under  the  Act  of  1836  can  only  be  taken  away 
by  an  express  agreement  between  the  owner  and 
contractor  that  no  liens  shall  be  filed. 
Schrocder  v.  Galland,  134  Pa.  277. 
Benedict  v.  Hood,  Id.  289. 
There  is  no  provision  in  this  contract  that 
mechanics'  liens  shall  not  be  filed. 

The  contract  being  perfectly  clear  as  it  is 
written,  the  meaning  cannot  be  altered  by  parol 
evidence. 

Patterson  v.  Fony,  2  Pa.  456. 
Kennedy  v.  Plank  Road  Co.,  25  Id.  224. 
Druckenmiller  v.  Young,  27  Id.  97. 
Albert  v.  Ziegler,  29  Id.  $0. 
Whitman  v.  Lippincotl,  3  Weekly  Notes,  94. 
Forrest  v.  Nelson,  108  Pa.  481. 
Matthew  Dittman  and  Charles  Davis,  contra. 
It  is  evident  that  the  word  "first"  used  in 
the  foregoing  section  of  the  contract,  is  a  typo- 
graphical error,  and  the  clause  should  read, 
"party  of  the  second  part." 

The  stipulation  against  liens  is  undoubtedly 
obligatory  upon  the  principal  contractor,  and  he 
could  file  no  lien. 

Long  v.  Giffrey,  93  Pa.  526. 
Schcid  v.  Rapp,  121  Id.  593. 
Although  a  contractor  has  power  to  bind  a 
building  for  work  and  materials,  he  cannot  confer 
that  right  upon  a  sub-contractor,  when  by  the 
terms  of  the  contract  he  does  not  possess  the 
right  himself.  . 

Schrocder  v.  Galland,j«/ra. 
Brown  v.  Cowan,  1 10  Pa.  588. 


Eo  die.    Rule  absolute. 


h.  u  c. 


C.  P.  No.  4.  June,  1891. 

City  of  Philadelphia  v.  Laughlin. 

Practice— Nuisance—  City  claim— Notice — 
Registered  owner— Amendments. 

Notice  to  remove  a  nuisance  in  order  to  sustain  a  city 
claim,  must  be  given  to  the  registered  owner,  and  not  to 
the  reputed  owner  of  the  property. 

An  amendment  of  a  municipal  claim  will  not  be  per- 
mitted, when  its  allowance  would  deprive  the  defendant 
of  a  defence. 

An  amendment  of  a  municipal  claim  should  be  fortified 
by  affidavit. 

Rule  to  strike  off  claim  and  judgment,  quash 
sci.  fa.,  and  set  aside  return. 

Claims  for  removing  a  nuisance  were  filed 
against  two  adjoining  properties  in  the  name  of 
 Laughlin,  owner  or  reputed  owner,  or  who- 
ever may  be  owner,  on  November  17,  1881.  On 
November  11,  1886,  an  affidavit  was  filed  stating 
that  Ellen  Laughlin  is  the  registered  owner,  that 
search  had  been  made  for  her,  and  that  she  could 
not  be  found  in  said  city  (meaning  Philadelphia, 
perhaps),  and  she  has  no  known  residence  therein. 
The  same  day  a  writ  of  scire  facias  was  issued, 
which  was  returned  as  "  made  known  by  posting 
and  advertising,  and  nihil  habet  as  to  laughlin, 
owner,  and  Ellen  Laughlin,  actual  and  present 
owner."  On  that  return  judgment  was  entered 
on  January  20,  1887,  for  want  of  an  affidavit  of 
defence.  No  further  proceedings  were  had  until 
June  4,  189 1,  when  this  rule  was  taken. 

Alexander  Simpson,  Jr.,  for  the  rule. 

E.  Spencer  Miller,  assistant  city  solicitor, 
contra.  C.  A.  V. 

June  20,  1891.  Arnold,  J.  (After  stating 
the  facts  ut  supra.)  The  case  is,  therefore,  like 
Philadelphia  v.  Dungan  (124  Pa.  52),  and  Phila- 
delphia v.  Richards  (same  book  on  page  303),  in 
which  it  was  decided  that  notice  to  remove  a 
nuisance  must  be  given  to  the  registered  owner, 
and  not  the  reputed  owner.  In  this  case,  the 
claim  filed  contains  an  averment  of  notice  to 
Laughlin,  owner  or  reputed  owner.  What 
laughlin,  male  or  female,  was  notified,  is  not 
averred.  Nor  is  it  averred  that  he  or  she  was 
the  registered  owner,  as  the  law  requires.  As 
the  affidavit  filed  in  1886  shows  that  Ellen 
Laughlin  was  the  registered  owner,  it  is  not  a 
strained  presumption — the  family  name  being 
the  same — that  she  was  the  registered  owner  in 
1881. 

If  proper  effort  were  made  to  find  and  notify 
the  registered  owner  before  the  contract  to  do 
the  work  is  given  out,  in  these  nuisance  cases, 
the  owners  would,  in  most  cases,  do  the  work  at 
their  own  expense,  and  thus  save  the  municipal- 
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ity  the  necessity  of  doing  it  for  nothing,  as  in 
this  case. 

The  city 'solicitor  has  moved  to  amend  the 
claim  as  hied,  by  adding  the  name  Ellen  before 
Laughlin,  and  the  words  registered  owner  after 
the  said  name,  wherever  it  occurs.  That  such 
amendments  maybe  made  if  applied  for  in  time, 
was  decided  in  Allentown  v.  Hower  (93  Pa. 


Foreign  Countries.  In  consequence  of  the  Act 
of  April  26,  1855,  §  5,  prohibiting  corporations 
not  incorporated  under  the  laws  of  this  State, 
from  acquiring  and  holding  any  real  estate 
within  this  Commonwealth,  directly  or  by  any 
trustee,  unless  authorized  to  hold  such  property 
by  the  laws  of  this  Commonwealth,  an  applica- 
tion was  made  to  this  Court  for  the  appointment 


336),  and  Philadelphia  v.  Richards  {supra),  but  of  a  trustee  to  hold  the  moiety  of  said  ground- 
they  are  never  allowed  if  they  prejudice  existing  rents,  with  authority  to  extinguish  the  same, 
rights,  or  deprive  the  party  of  his  defences,  as  This  application  was  made  by  the  attorney- 


by  the  Statute  of  Limitations.  (First  National 
Bank  v.  Shoemaker,  117  Pa.  94.)  Here  there 
has  been  a  delay  of  nearly  ten  years.  The  de- 
fendant has  acquired  rights,  which  we  ought  not 
to  deprive  her  of  by  amendment  which  falsifies 
all  that  was  alleged  ten  years  ago.  When  amend- 
ments are  applied  for  they  should  be  fortified  by 
the  affidavit  of  some  person  knowing  the  truth 
that  they  are  true.  The  Court  should  have  some- 
thing to  amend  by.  An  amendment  of  that 
kind  gives  no  advantage  to  the  city,  unless  proof 
is  given  in  support  of  the  matters  proposed  to  be 
inserted  (Philadelphia  v.  Stevenson,  132  Pa.  103). 
Rule  absolute.  h.  b. 


C.  P.  No.  4.  June,  1891. 

Frazier,  Trustee,  v.  Rector  et  al.  of  St. 
Luke's  Church. 

Charitable  uses —  Corporation —  Trustee — Ap- 
pointment by  Court. 
. 

When  a  gift  is  made  to  a  charity  but  the  trustee  desig- 
nated is  a  corporation  forbidden  by  law  to  hold  the  sub- 
ject of  the  gift,  the  Court  will  appoint  a  capable  trustee, 
who  will  use  the  corporation  as  an  agent  to  distribute  the 
charity  in  accordance  with  the  will  of  the  donor  or  testator. 

Case  stated. 

This  was  an  action  to  recovei  arrears  of  ground- 
rent.  The  facts  appearing  by  the  case  stated 
for  the  opinion  of  the  Court  were  as  follows: — 

Catharine  M.  Moore,  by  her  will  dated  April 
9,  1863,  and  proved  and  filed  on  February  3, 
1864,  devised,  inter  alia,  an  undivided  moiety 
of  two  yearly  ground-rents  of"  $45  unto  The 
Domestic  and  Foreign  Missionary  Committee  of 
the  Protestant  Episcopal  Church  in  the  United 
States  of  America;  there  was  not,  and  is  not 
now,  any  such  committee ;  but  there  was  and  is 
a  corporation  called  The  Domestic  and  Foreign 
Missionary  Society  of  the  Protestant  Episcopal 
Church  in  the  United  States  of  America,  which 
was  chartered  by  the  State  of  New  York  on  May 
13,  1846,  the  object  or  work  of  which  is  the 
support  of  missionaries  or  religious  teachers  of 
the  Protestant  Episcopal  Church  in  the  United 
States  of  America,  within  the  United  States  and 


general,  and  on  it  a  decree  was  made,  appoint- 
ing the  plaintiff,  William  W.  Frazier,  trustee  of 
the  undivided  moiety  of  the  said  two  ground- 
rents,  in  trust  for  the  support  of  missionaries  or 
religious  teachers  of  the  Protestant  Episcopal 
Church  in  the  United  States  0/  America,  within 
the  United  States  and  Foreign  Countries,  the  in- 
come to  be  paid  to  and  disbursed  by  and  under 
the  direction  of  the  Foreign  and  Domestic  Mis- 
sionary Society  of  the  Protestant  Episcopal 
Church  in  the  United  States  of  America ;  and 
that  the  said  William  W.  Frazier,  trustee,  may, 
at  any  time,  extinguish  the  said  ground-rents  on 
receipt  of  the  principal  thereof,  and  on  such  ex- 
tinguishment he  shall  account  for  and  pay  the 
moneys  derived  therefrom  to  the  Domestic  and 
Foreign  Missionary  Society  aforesaid,  in  trust 
for  the  uses  aforesaid. 

The  owner  of  the  ground  out  of  which  one  of 
said  ground- rents  issues,  the  defendant  in  this 
action,  is  willing  to  pay  the  arrears  of  a  moiety 
of  said  ground-rent,  but  desires  the  opinion  of 
this  Court,  whether  the  said  plaintiff,  as  trustee, 
is  duly  authorized  to  receive  them ;  hence,  this 
case  stated  has  been  agreed  upon  and  submitted 
to  the  judgment  of  the  Court. 

Richard  C.  McMurtrie,  for  plaintiff. 
Morton  P.  Henry,  for  defendant. 

June  27,  1891.  Arnold,  J.  It  would  be  a 
mere  exhibition  of  industry,  an  affectation  of 
learning,  and  a  useless  repetition  of  decisions,  to 
go  over  the  subject  of  charitable  uses,  their 
vicissitudes  and  their  final  triumph.  When  St. 
Paul  said  that  charity  never  failed,  he  spoke  of 
the  creation  of  charity,  the  desire  to  do  good; 
while  judges  and  law-makers  have  been  astute  to 
preserve  it  from  failing,  by  searching  for  the  ob- 
ject of  the  charity  and  securing  its  proper  ad- 
ministration. Charitable  uses — the  most  com- 
prehensive term  known — have  been  at  times, 
and  for  sinister  purposes,  divided  into  pious  and 
superstitious  uses.  This  contrast  of  good  and 
bad  uses  was  an  invention  to  enable  the  king  to 
confiscate  the  estates  of  schismatics  and  dis- 
senters, as  they  were  contemptuously  called, 
and  brought  the  cy  pres  doctrine  into  con- 
tempt. Fortunately  that  day  has  gone  by,  a 
better  and  more  humane  spirit  prevails,  and 
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broad,  comprehensive  charity  has  become  the 
especial  object  of  the  care  of  the  Courts.  The 
rule  now  is  to  search  out  the  charity  and  then 
secure  and  enforce  it.  Failure  is  impossible. 
It  makes  no  difference  whether  the  founder  of 
the  charity  named  a  trustee  or  not,  nor  whether 
the  trustee  is  dead,  refuses  to  act,  or  is  incapable, 
or  under  the  ban  of  the  law  ;  for  the  Court  will 
appoint  a  trustee  who  can  and  will  act.  Mr. 
Binney's  definition  of  charity  as  "  whatever  is 
given  for  the  love  of  God,  or  for  the  love  of 
your  neighbor,  in  the  catholic  and  univeral  sense 
— given  from  these  motives  and  to  these  ends — 
free  from  the  stain  or  taint  of  every  considera- 
tion that  is  personal,  private,  or  selfish,"  is  the 
most  comprehensive  modern  definition  that  has 
been  given  to  it.  '  The  words  "  free  from  every 
consideration  that  is  personal,  private,  and 
selfish,"  are  as  essential  to  the  definition  of 
charity  as  the  love  of  God  and  your  neighbor ; 
for  if  there  be  any  personal  and  selfish  motives 
or  ends  to  be  served  in  the  enjoyment  of  the 
gift,  then  it  is  not  a  charity.  Other  tests  of 
charity  are  certainty  of  purpose  in  benefiting 
other  men  and  even  brute  creation,  or  inanimate 
property,  thereby  preventing  distress  of  its 
owner ;  and  uncertainty  as  to  the  persons  to  be 
benefited ;  for  if  the  gift  be  to  certain  persons 
for  immediate  distribution  between  them,  it  is 
not  a  charity,  but  a  present  bequest. 

His  Honor  here  stated  the  facts,  ui  supra.] 
f  a  decision  that  the  work  of  the  Domestic 
and  Foreign  Missionary  Society  aforesaid  is  a 
charity  is  wanted,  it  may  be  found  in  the  reports 
of  the  Supreme  Court  of  this  State,  in  a  case  in 
which  a  legacy  had  been  given  by  Elliott  Cresson 
to  the  missions  and  schools  of  the  Episcopal 
Church  about  to  be  established  at  or  near  Port 
Cresson,  Africa,  and  that  legacy  was  awarded  to 
the  said  society.  (The  Domestic  and  Foreign 
Missionary  Society's  Appeal,  30  Pa.  425.)  The 
bequest  in  that  case  was  held  to  be  a  charity,  and 
the  Court  vested  it  in  the  society  as  a  party 
capable  of  taking  it,  and  in  whose  care  it  was 
given,  but  it  was  made  prior  to  the  Act  of  1855. 
That  a  corporation  may  be  a  trustee  was  in  early 
times  doubted,  because  it  was  said  it  had  no 
conscience  to  be  affected  or  body  to  be  taken 
and  imprisoned.  Mr.  Cruise  says,  however, 
that  the  modern  doctrine  is,  that  a  corporation 
may  hold  in  trust  for  itself  or  a  third  person. 
(1  Cruise,  Title  12,  Chap.  1,  sec.  90.)  A  cor- 
poration is  now  considered  a  body  of  trustees 
when  seised  of  property  to  charitable  uses. 
Chief  Justice  Gibson,  in  deciding  that  a  church 
could  be  a  trustee,  said  the  simplicity  of  the  lives 
of  our  forefathers  enabled  them  to  do  without 
many  institutions  that  now  are  absolutely  indis- 
pensable. Incorporations  were  unknown,  yet 
bequests  were  made  to  pious  and  charitable  as- 


sociations. (Witman  p.  Lex,  17  S.  &  R.  88.) 
If  the  corporation  is  capable  of  taking,  but  not 
of  executing  the  trust,  it  will  be  deemed  a 
trustee  to  convey  to  some  person  who  can  exe- 
cute it ;  or  if  it  is  incapable  of  taking,  but 
capable  of  executing  the  trust,  a  trustee  will  be 
appointed  who  can  take  the  legal  title,  and  the 
corporation  will  be  used  as  the  agent  to  dis- 
tribute the  bounty  among  those  entitled  to  it. 
The  Statutes  of  Mortmain  do  not  make  void  a 
gift  or  grant  in  mortmain ;  they  merely  expose 
the  property  to  the  danger  of  an  escheat.  A 
corporation  may  take  without  license  or  authority, 
but  it  cannot  hold  indefeasibly.  (Leazure  v. 
Hillegas,  7  S.  &  R.  313.)  Such  statutes  do  not 
extend  to  charitable  uses,  and  lands  may  still  be 
given  for  the  maintenance  of  a  school,  hos- 
pital, or  other  purpose  of  that  nature.  (4 
Cruise,  Title  32,  Chap.  2,  sec.  43.)  A  gift  to  a 
minister  for  his  personal  benefit  is  not  a  charity, 
but  if  it  is  given  to  him  as  a  minister,  as  one 
holding  that  office,  and  is  not  totally  separated 
from  the  general  object  with  which  he  is  officially 
connected,  it  is  a  charity.  (Grieves  v.  Case,  1 
Vesey,  Jr.,  548;  Attorney-General  v.  Cock,  2 
Vesey,  Sr.,  273  ;  McGirr  v.  Aaron,  1  Penrose 
&  Watts,  49.)  Chief  Justice  Gibson  said,  that  a 
devise  can  and  will  be  prevented  from  failing  for 
want  of  a  trustee,  by  holding  that,  notwithstand- 
ing the  literal  meaning  of  the  words,  the  actual 
intent  was  for  the  maintenance  of  the  trustees 
as  one  of  a  class,  in  that  case  a  priest,  but  in 
ease  of  the  congregation.  In  the  case  of  the 
Attorney-General  v.  Tancred  (1  Eden,  10),  it 
was  said,  that  when  the  uses  are  charitable,  and 
the  person  (who  creates  them)  has  full  power  to 
convey,  the  Court  will  aid  a  defective  convey- 
ance. Thus,  though  devises  to  corporations 
were  void  under  the  Statute  of  Henry  VIII.  (of 
Wills),  yet  they  are  always  considered  good  in 
equity,  if  given  to  charitable  uses.  This  applies 
aptly  to  the  case  in  hand. 

Here  we  have  a  good  charitable  use,  but  a 
trustee  which  is  forbidden  to  take.  This  Court 
has  sustained  the  charitable  use,  raised  up  a 
trustee  to  support  it,  and  thus  the  will  of  the 
testatrix  has  been  carried  out.  This  is  done,  not 
in  violation  of  the  law,  but  in  obedience  to  it. 
The  trustee  will  collect  the  income,  and  use  the 
organization  of  the  Missionary  Society  to  dis- 
tribute it  to  the  persons  whom  the  testatrix  in- 
tended to  benefit.  When  the  rent  is  redeemed, 
the  money  will  be  applied  by  the  trustee  to  the 
same  uses  and  by  the  same  agency.  It  will  no 
longer  be  real  estate,  but  movable  personal 
property. 

Judgment  will  be  entered  for  the  plaintiff  in 
the  case  stated.  h.  b. 
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Supreme  ©ourt 


Jan. 


brought  by  L.  W.  Brown  and  \V.  L.  Ilendrick- 
son,  trading  as  Brown  &  Hendrickson,  to  re- 
cover a  balance  alleged  lo  be  due  under  a  written 
contract  for  certain  plastering  and  other  work. 

The  facts  as  I  hey  appeared  at  the  trial  are 
sufficiently  set  out  in  the  opinion  of  the  Supreme 
Court,  infra. 

The  defendant  requested  the  Court  to  charge 
the  jury,  inter  alia,  as  follows: — • 

(1)  It  is  admitted  in  this  case  that  there  is  a 
dispute  between  the  plaintiffs  and  defendant,  as 
to  the  character  of  plaintiffs'  work.  If  you  find 
that  this  dispute  was  substantial,  then  under  the 
terms  of  agreement  the  decision  of  the  archi- 
tects is  conclusive  of  this  dispute,  and  if  you  Hud 

tiie  architects  have  decided  that  plaintiff*'  work 
A.  contracted  to  erect  for  B.  a  certain  building  the  wafl  nQt  weU  d        th(jn  plaiM(ifrs  cannot  recover 
contract  containing  the  following  provision  :  *'  And   ■  .  1111.11  .1 

it  is  mutually  .greed  and  distinctly  understood  that  here-  iinswer'  I  »'»ve  a  ready  told  you  that 
the  decision  of  the  engineers  and  architects  shall  \*s  would  be  so  if  defects  did  not  arise  from  the 
final  and  conclusive  in  any  dispute  which  may  arise  defendant's  negligence.  (Second  assignment  of 
between  the  parties  to  this  agreenieut,  relative  to  or  error.) 

touching  the  same,  and  each  and  every  of  said  parties  !  (2j  jf  find  thftt  fhe  laintlffg  did  not  do 
do  hereby  waive  any  right  of  action,  suit,  or  suits,  or  v  '  ,  J  ,  ....  V  ,  ,  .  , 
other  remedy  in  law  or  otherwise,  by  virtue  of  said  t,,e  work  10  the  satisfaction  of  the  architect*,  but 
covenants,  so  that  the  decision  of  the  said  engineers  refused  or  neglected  to  do  this  plastering  work  in 
and  architects  shall  in  the  nature  of  an  award  be  final  i  accordance  with  the  instructions  of  the  architects 
and  conclusive  ou  the  rights  and   claims  of  said  ^  t|,ey  had  agreed,  then  your  verdict  should  be 

I  instruct  you  that 


'91,300.  April  8,  1891. 

Brown  &  Hendrickson  v.  Decker. 

Contract — Construction  of— Jurisdiction. 


part  i 


for  the  defendant. 


Answer. 

to  do  the  work  in  accord- 


In  the  specification  annexed  there  was  also  the  fol-  ... 
lowing:  "Also,  that  any  disagreement  or  difference  "  M,w  P'a'ntitts  refused  t 

between  the  owners  and  contractor,  upon  any  matter  ance  with  the  specifications,  that  would  be  so. 

(Third  assignment  of  error.) 

(4)  Under  all  the  evidence  your  verdict  should 
be  for  the  defendant.    Answer.    I  decline  that. 


or  thing  arising  from  these  specifications  or  the  draw- 
ings to  which  they  refer,  or  the  kind  or  quality  of  the 
work  r»-quired  thereby,  shall  be  decided  by  the  engi- 
neers and  architects,  whose  decision  and  interpretation 
of  the  same  shall  be  considered  final,  conclusive  and  (fourth  assignment  of  error.) 
binding  upon  both  parties."  The  Court  charged  the  jury,  inter  alia,  as 

A.  subsequently  entered  into  a  contract  with  C.  follows :  [While  it  is  true,  according  to  the 
whereby  the  latter  undertook  to  do  certain  of  the  contract,  disputes  about  the  work  must  be  re- 
plastering  and  other  work,  and  the  plans  ;m<l  sin-iinca-  1  «•  •  .  '  •  .  ,  •  •  -a-  11  u 
Sons,  tenns  and  conditions  of  the  contract  between  A.  1  ,«rJedJto  the  architects,  and  plaintiff*  would  be 
and  B.  were  expressly  made  parts  of  the  latter  contract  obliged  to  refer  disputes  to  them,  this  only  applies 
as  if  written  therein,  and  C.  was  to  do  everything  j  to  the  interpretation  of  the  contracts,  and  not  to 
in  and  about  and  concerning  "  the  work,"  as  is  pro- 1  defective  work  which  might  flow  from  defend- 
vided  in  the  contract  between  A .  and  B.  ;  C.  further  ,  HtU.H  ac|8  i  It  doeg  not  exempt  defendant  if 
was  to  supply  all  materials  and  do  all  the  work  accord- 1  ,.  J      e        .  .         ,.       r        .e  . 

ing  to  the  terms  of  the  original  contract :-  I  \Ue  8P°l8  cam«  <rom  h,a  negligence,  or  if  it  came 

Held,  1.  That  the  contract  between  A.  and  C.  was  'r°m  causes  over  which  plaintiffs  had  no  control, 
subject  to  all  the  provisions  of  the  principal  contract,  j  You  will  inquire  whether  the  defects  were  from 


2.  In  case  of  dispute  between  C.  and  A.,  C.  had  no 
right  of  action  at  law,  but  must  resort  to  the  tribunal 
appointed  in  the  original  agreement. 

3.  Even  although  the  dispute  included  an  alleged 
fault  of  A.  the  trial  of  that  question  was  not  taken  away 
from  the  selected  tribunal.  To  hold  otherwise  would 
make  the  question  of  jurisdiction  depend  not  upon  the 
agreement  of  the  parties  but  upon  the  finding  of  a  jury 
upon  one  of  the  disputed  facts. 

4.  The  fact  that  in  the  contract  between  A.  and  C, 
A.  reserved  the  right  to  sue  C.  for  the  recovery  of  any 
money  for  damages  lie  might  suffer  from  C.'a  defective 


bud  workmanship. 

Verdict  for  plaintiffs  for  $262.77,  and  judgment 
thereon.  Defendant  appealed,  assigning  for  error 
the  answers  to  the  points  and  the  portions  of  the 
charge  above  quoted  in  brackets. 

William  Henry  Peace,  for  appellant. 

S.  Morris  Wain,  for  appellees. 


May  27,  1891. 
being  a  contractor 


Greex,  J.  The  defendant 
for  the  erection  of  a  large 


performance  which  he  might  not  recover  out  of  the  building  at  Hoboken,  New  Jersey,  made  a  sub- 
money  payable  under  the  contract  did  not  avoid  the  ,  cmUract  wiU,  t,,e  ^j^ffi,  to  do  the  ,,|u8tering 
terms  of  the  original  contract  or  give  t.  the  right  to        .     4.  ,  '  .  8 

1  work  of  the  building.     I  he  contract  between  the 


I  parties,  which  was  in  writing  and  under  seal, 
Appeal  of  John  A.  Decker,  defendant,  from  !  contained  the  following  recital  and  condition,  lo- 
the  judgment  of  the  Common  Pleas  No.  3  of  I  wit:  "Whereas  the  said  party  of  the  first  part 
Philadelphia  County,  in  an  action  of  assumpsit  J  (defendant)  has  entered  into  articles  of  agree- 
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ment  with  the  trustees  of  the  Stevens  Institute 
of  Technology,  at  Hoboken,  N.  J.,  bearing  date 
June  7,  1887,  for  the  construction  ami  comple- 
tion of  certain  high  school  buildings  at  Hoboken  i 
according  to  certain  plans  and  specifications,  their  i 
terms  and  conditions  therein  referred  to,  which  | 
said  plans  and  specifications,  their  terms  and  con-  j 
ditions,  are  to  be  considered  as  if  hereto  attached, 
all  information  concerning  the  same  being  known 
to  the  said  parties  of  the  second  part." 

After  reciting  that  the  parties  had  agreed  upon 
a  sub-contract  for  part  of  the  work,  the  agree- 
ment proceeds,  "  and  whereas,  it  has  been  agreed 
that,  as  to  so  much  thereof  as  has  been  thus 
sub-contracted  for,  the  said  parties  of  the  second 
part  (plaintiffs),  for  the  consideration  hereinafter 
named,  are,  as  between  themselves  and  the  said 
party  of  the  first  part,  to  stand  in  the  place  of  the 
latter,  and  to  do  everything,  in,  about,  and  con- 
cerning the  same,  as  is  provided  in  said  party  of 
the  first  part's  contract  with  the  said  trustees  of 
the  Stevens  Institute  of  Technology,  subject  to 
all  its  terms  and  restrictions,  so  that  the  said 
party  of  the  first  shall  be  indemnified  nnd  saved 
harmless  f  rom  all  loss,  costs  and  charges  in  and 
about  said  portion  of  work  and  materials.  Now 
this  agreement  witnesseth,"  etc.  The  third  clause 
of  the  agreement  provides  that  the  plaintiffs  shall 
supply  all  materials  and  do  all  the  work  accord- 
ing to  the  requirements  of  the  original  contract 
between  the  defendant  and  the  Institute  so  that 
the  defendant  shall  be  enabled  to  complete  the 
buildings  in  the  time  stipulated  by  the  contract ; 
the  materials  and  workmanship  shall  be  of  the 
best  quality,  "and  shall  be  furnished  and  per- 
formed to  the  fullest  extent  that  the  said  party 
of  the  first  part  under  his  contract  with  the  said 
trustees  of  the  Stevens  Institute  of  Technology 
can  be  obliged  to  furnish  and  perform  the  same." 
Other  provisions  of  a  similar  character  are  con- 
tained in  the  agreement  fully  subordinating  it  to 
the  operation  and  effect  of  the  principal  contract 
between  the  defendant  and  the  trustees  of  the 
Institute. 

It  cannot  be  doubted,  therefore,  that  the  eon- 
tract  between  the  present  parties  was  completely 
subject  to  all  the  provisions  of  the  principal  con- 
tract, so  far  as  the  plastering  was  concerned,  with 
the  same  effect  as  if  they  had  been  literally 
incorporated  into  the  present  contract.  The 
language  is,  44  Their  terms  and  conditions  are 
to  be  considered  as  if  hereto  attached,"  and  the 
plaintiffs  "to  stand  in  the  place  of  the  latter" 
(defendant),  and  be  44  subject  to  all  its  terms  and 
restrictions." 

One  of  the  provisions  of  the  principal  contract 
is  in  these  words :  44  And  it  is  mutually  agreed 
and  distinctly  understood  that  the  decision  of  the 
engineers  and  architects  shall  be  final  and  con- 
clusive in  any  dispute  which  may  arise  between 
the  parties  to  this  agreement,  relative  to  or  touch- 


ing the  same,  and  each  and  every  of  said  parties 
do  hereby  waive  any  right  of  action,  suit  or  suits, 
or  other  remedy  in  law  or  otherwise,  by  virtue  of 
said  covenants,  so  that  the  decision  of  the  said 
engineers  and  architects  shall,  in  the  nature  of  an 
award,  be  final  and  conclusive  on  the  rights  and 
claims  of  said  parties."  In  that  part  of  the 
annexed  specifications  which  relates  to  the  form 
of  bid  the  following  clause  is  contained :  4*Alsd* 
that  any  disagreement  or  difference  between  the 
owners  and  contractor,  upon  any  matter  or  thing 
arising  from  these  specifications  or  the  drawings 
to  which  they  refer,  or  the  kind  or  quality  of  the 
work  required  thereby,  shall  be  decided  by  the 
engineers  and  architects,  whose  decision  and  in- 
terpretation of  the  same  shall  be  considered  final, 
conclusive  and  binding  upon  both  parties." 

We  are  clearly  of  opinion  that  both  of  the 
foregoing  provisions  of  the  priucipal  contract 
are  to  be  considered  as  of  the  same  legal  effect 
as  if  they  were  bodily  incorporated  into  the  con- 
tract between  the  present  parties,  and  it  only 
remains  to  consider  what  effect  they  have  in  de- 
termining the  present  contention. 

In  the  case  of  Reynolds  v.  Caldwell  (51  Pa. 
298),  in  which  the  subject  of  contention  arose 
out  of  a  contract  between  a  princi[>al  contractor 
for  work  on  a  railroad  and  a  sub-contractor 
under  him,  the  final  clause  of  the  contract  was 
in  the  exact  words  of  the  final  clause  of  the 
principal  contract  in  the  present  case.  A  dis- 
pute having  arisen  between  the  sub-contractor 
and  the  principal  contractor,  the  former  brought 
an  action  of  covenant  on  the  contract  between 
them,  and  sought  to  recover  damages  for  its 
breach.  A  recovery  having  been  obtained,  the 
cause  was  removed  to  this  Court,  where  the 
judgment  was  reversed  in  an  exhaustive  opin- 
ion by  Mr.  Justice  Strong,  who  held  that  no 
action  at  law  could  be  maintained  upon  the  con- 
tract, but  that  the  parties  must  resort  to  the 
tribunal  appointed  by  the  agreement.  He  fur- 
ther held  that  even  if  the  final  estimate  was 
erroneous  and  the  contractor's  covenants  were 
broken,  and  although  recourse  to  the  tribunal 
selected  was  not  reasonably  possible,  and  al- 
though the  engineer  refused  to  act,  and  although 
there  were  such  gross  and  palpable  mistakes  in 
the  estimates  as  amounted  to  fraud  in  the  engi- 
neer, the  agreement  of  submission  was  binding, 
and  the  remedy  was  only  by  action  against  the 
engineer,  and  not  by  an  action  on  the  contract. 
In  the  course  of  the  opinion  Strong,  J.,  said  : 
44  Provisions  similar  to  this  are  often  introduced 
into  such  contracts,  and  they  have  been  more 
than  once  under  consideration  in  this  Court. 
|  Even  when  much  less  stringent  than  the  pres- 
j  ent  they  have  been  held  effective  to  preclude  any 
]  resort  to  an  action  at  law." 

In  O'Reilly  tr.  Kerns  (52  Pa.  214),  Tiiomp 
son,  J.,  said :    44  It  is  not  necessary  to  cite 
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authorities  for  what  is  so  well  settled  as  that 
where  a  railroad  or  canal  company  and  its  con- 
tractors, or  in  a  contract  between  original  and 
sub-con tractors,  it  is  agreed  that  to  prevent  dis- 
putes the  engineer  of  the  work  shall  in  all  cases 
determine  the  amount  or  quality  of  the  several 
kinds  of  work  which  are  to  he  paid  for  under 
the  contract,  and  decide  every  question  which 
qpu  or  may  arise  relative  to  the  execution  of  the 
contract  on  the  part  of  the  contractor,  that  his 
decision  has  been  uniformly  held  to  be  final  and 
conclusive*." 

The  same  doctrine  was  applied  and  enforced 
in  Hartupee  v.  The  City  of  Pittsburgh  (97  Ta. 
107),  in  which  we  held  that  the  right  of  action 
was  waived  under  the  stipulation  to  that  effect 
in  the  agreement. 

In  the  present  case  all  right  of  action  was 
waived  in  the  precise  terms  contained  in  the 
agreement  under  consideration  in  the  ease  of 
Reynolds  v.  Caldwell,  supra,  and  we  know  of 
no  reason  why  we  should  not  follow  that  ruling. 
The  learned  Judge  of  the  Court  below,  while 
recognizing  the  doctrine,  declined  to  apply  it  for 
l he  reason  that  the  stipulation  only  applied  to 
the  interpretation  of  the  contracts,  and  not  to 
defective  work  which  might  flow  from  defend- 
ant's acts.  We  are  unable  to  agree  to  that  view. 
There  is  no  such  restriction  contained  in  the  eon- 
tract. 

There  was  a  clear  and  well-defined  dispute 
between  the  defendant  and  the  plaintiffs  as  to 
the  character  and  quality  of  the  plastering  and 
blackboard  work  done  by  the  plaintiffs,  the  de- 
fendant alleging  that  it  was  defectively  done. 
There  seems  to  be  no  doubt  that  there  were 
serious  defects  in  the  work,  which  the  defendant 
was  obliged  to  correct  at  his  own  expense.  But 
the  plaintiffs  claimed  that  the  defendant  had 
failed  to  furnish  steam  heat  to  dry  the  rooms, 
and  that  this  caused  the  defects  in  question. 
The  defendant  replied  that  he  was  not  bound  to 
furnish  steam  heat,  and  that  the  plaintiffs  did 
not  ask  him  to  do  so,  and  he  also  testified  that 
the  work  was  badly  done.  Thus  the  parties 
were  at  issue  upon  the  question  of  the  character 
and  quality  of  the  work  done,  and  that  question 
was  one  which  was  not  only  within  the  proper 
function  of  the  architects,  but  was  exclusively 
within  their  jurisdiction  to  hear  and  determine. 
It  may  be  conceded  that  the  dispute  included  an 
alleged  fault  of  the  defendant,  but  the  trial  of 
that  question  was  not  taken  away  from  the 
selected  tribunal,  and  as  it  came  within  the 
category  of  "  any  dispute  which  may  arise  be- 
tween the  parties  to  this  agreement,"  it  was  just 
as  certainly  embraced  within  the  jurisdiction 
conferred  upon  the  arbitrators  as  any  other  ques- 
tion touching  the  character  of  the  work.  The 
case  of  Reynolds  e.  Caldwell  goes  very  much 


further  than  it  is  necessary  to  go  in  this  case, 
denying  the  right  of  any  action  on  the  agree- 
ment. To  hold  that  if  a  jury,  in  an  action  on 
the  contract,  should  determine  that  the  defects 
in  controversy  were  in  any  manner  traceable  to 
the  negligence  of  one  of  the  parties,  although 
such  alleged  negligence  was  denied  and  formed 
part  of  the  dispute,  therefore  the  reference  to  the 
engineer  or  architect  must  be  abrogated,  and  the 
wai  ver  of  all  right  of  action,  suit,  or  other  remedy 
stricken  out  of  the  contract,  would  make  the 
question  of  jurisdiction  depend  not  upon  the 
agreement  of  the  parties,  but  upon  the  finding 
of  the  jury  on  one  of  the  disputed  facts.  We 
cannot  agree  to  such  a  result.  The  appellees 
suggest  that  a  right  to  sue  was  reserved  in  the 
contract,  ami  therefore  the  reference  to  the  engi- 
neer is  avoided.  But  the  right  to  sue  is  given 
only  to  the  defendant,  and  it  is  limited  to  the 
recovery  of  any  money  which  he  could  not  re- 
cover by  withholding  out  of  the  money  payable 
under  the  contract  the  damages  he  might  suffer 
from  the  plaintiffs'  defective  performance.  We 
are  clearly  of  opinion  that  all  right  of  action  on 
the  contract  was  waived  except  to  recover  upon 
an  award  made  by  the  engineers  and  architects, 
and,  as  there  was  nothing  of  this  kind  in  the 
case,  the  judgment  must  be  reversed. 

Judgment  reversed.  w.  M.  s.,  JR. 


(Kommott  l^eas. 

C.  P.  No.  2.  April  17,  1891. 

Pierce  v.  Electric  Co. 

Practice  —  Foreign  attachment  —  Foreign  cor, 
poration  registered  in  this  State  under  the  Act 
of  April  22,  and  empowered  to  do 

business  here,  is  not  exempt  from  process  by 
foreign  attachment. 

Sur  rule  to  dissolve  foreign  attachment. 

A  writ  of  foreign  attachment  issued  August  13, 
1890,  against  the  McLaughlin  Electric  Company. 
On  March  18,  1891,  a  rule  was  entered  to  dis- 
solve the  attachment,  the  affidavit  in  support  of 
the  rule  alleging  that  the  McLaughlin  Electric 
Company  was  incorporated  under  the  laws  of  the 
State  of  New  Jersey,  in  October  of  1889,  and 
that  immediately  thereafter  they  established  an 
office  in  the  city  of  Philadelphia,  appointed  an 
agent  for  the  transaction  of  business  therein,  and 
filed  in  the  office  of  the  secretary  of  the  Common- 
wealth of  Pennsylvania,  a  statement  (under  seal 
of  said  company),  signed  by  its  president  and 
secretary,  showing  the  title  and  object  of  the 
corporation,  the  location  of  its  offices,  and  the 
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names  of  its  authorized  agents  therein,  and  the 
certificate  of  the  secretary  of  the  Commonwealth 
(under  the  seal  thereof)  of  the  filing  of  said  state- 
ment was  preserved  for  public  inspection  by  each 
of  said  agents  in  each  of  said  offices,  and  alleg- 
ing that  "  at  the  time  of  the  commencement  of 
the  above  action  the  company  defendant  was 
engaged  in  carrying  on  business  in  the  city  of 
Philadelphia,  and  had  full  right,  power,  and  au- 
thority under  the  laws  of  the  State  of  Pennsyl- 
vania so  to  do,  and  that  the  writ  of  foreign 
attachment  was  unlawfully  and  improperly  issued 
agamst  the  defendant." 

Depositions  were  taken  in  support  of  the  rule 
to  dissolve  the  attachment,  and  there  was  pro- 
duced a  certificate  of  the  secretary  of  the  Com- 
monwealth showing  that  on  March  26,  1890, 
the  McLaughlin  Electric  Company,  a  foreign 
corporation,  filed  in  the  office  of  the  secretary  of 
the  Commonwealth  a  certificate  under  the  seal 
of  said  corporation,  signed  by  the  president 
thereof,  stating  the  title  of  said  corporation  to 
be  "The  McLaughlin  Electric  Company;"  that 
its  office  in  the  Commonwealth  of  Pennsylvania 
is  located  at  281  Bullitt  Building,  Philadelphia; 
that  its  authorized  agent  in  charge  of  its  business 
in  said  Commonwealth  is  W.  J  Coile. 
William  IV.  Ker,  for  the  rule. 
John  Sparhcnvk,  Jr.,  contra. 
A  writ  of  attachment  in  the  form  aforesaid 
may  be  issued  against  any  foreign  corporation, 
aggregate  or  sole,  and  the  proceedings  aforesaid 
may  be  had  thereon,  as  far  as  the  case  will  permit. 

Act  of  June  13.  1836,  Turd.  Dig.  823. 
By  this  is  meant  a  corporation  chartered  by 
another  State. 

Harley  v.  Charleston  Co.,  2  Mile*,  249. 

Bushel  v.  Ins.  Co.,  15  S.  &  K.  173. 

In  Chase  v.  Ninth  National  Bank  (56  Pa.  355), 
the  defendants  had  an  agent  or  clerk  and  a  place 
of  business  in  Pennsylvania,  upon  whom  process 
could  be  served,  yet  the  Court  decided  that  it 
did  not  exempt  the  corporation  from  process  by 
foreign  attachment. 

A  corporation  is  a  creature  of  the  sovereign 
will,  and  when  created  by  one  sovereignty  it  can 
operate  within  another's  limits  only  by  the  latter's 
express  permission,  or  by  permission  implied 
from  principles  of  comity,  but  such  permission 
does  not  make  it  any  the  less  a  foreign  corpora- 
tion. 

Slaie  Treas.  v.  Aud.-Gcn.,  46  Mich.  224;  13  Am. 
and  Eng.  R.  R.  Cases,  296. 

A  corporation  has  its  domicile  in  the  State 
whose  Legislature  has  created  it. 

8  Amer.  and  Eng.  Ency.  of  Law,  330,  and  cases 

cited  therein. 
Barr  v.  King,  96  Pa.  488. 
Darlington  v.  Rogers,  36  Legal  Int.  115. 

April  17,  1891.  The  Court.  Rule  dis- 
charged, w.  m.  s.,  jr. 


©rpljans'  ©ourt. 

June  15.  1891. 

Bockius's  Estate. 

Trustees — Award  to  trustees — Accounts  of  trus- 
tees— Form  of—Trustees  must  charge  them- 
selves with  the  amount  awarded  them  by  a  de- 
cree of  Court,  and  claim  credit  for  any  portion 
thereof  not  received— All  matters  of  discharge 
must  be  so  set  up  as  to  permit  of  objection  by  the 
cestuis  que  trustent. 

Sur  exceptions  to  adjudication. 

The  facts  were  as  follows :  E.  Fanny  Bockius 
died  October  3, 1884,  leaving  a  will  duly  proved 
October  8,  1884,  wherein,  after  making  certain 
bequests,  she  gave  all  the  residue  of  her  estate 
to  her  executors  in  trust  to  invest  and  to  pay  the 
income  thereof  to  her  three  daughters,  Annie, 
Fanny,  and  Bessie  in  equal  shares  for  life.  She 
appointed  as  her  executors,  George  Bockius,  P. 
Logan  Bockius,  and  Richard  E.  Cochran.  The 
executors  filed  their  account  May  6,  1886.  The 
account  was  adjudicated,  and  on  June  7,  1886, 
the  sum  of  $22,420.57,  awarded  to  the  account- 
ants as  trustees  under  the  will.  On  March  17, 
1888,  Richard  E.  Cochran  was  discharged  as  a 
trustee.  On  October  11,  1890,  the  remaining 
trustees  filed  an  account  of  their  administration 
of  the  trust,  in  which  they  charged  themselves 
with  receiving  only  the  sum  of  $  17,655.45  as  the 
principal  of  said  trust  estate. 

Before  the  Auditing  Judge,  Hanna,  P.  J., 
Fanny  May  Bockius,  an  adult  cestui  que  trust, 
and  the  Guarantee  Trust  and  Safe  Deposit  Com- 
pany, guardian  of  Bessie  G.  Bockius,  a  minor 
cestui  que  trust,  sought  to  surcharge  the  ac- 
countants with  the  sum  of  $4766.12,  being  the 
difference  between  the  amount  with  which  the 
accountants  charged  themselves  as  trustees,  and 
the  amount  awarded  to  them  upon  the  adjudica- 
tion of  their  account  as  executors,  with  interest 
from  the  date  of  that  adjudication,  and  with 
interest  on  the  whole  principal  from  the  date  of 
the  adjudication  of  their  account  as  executors, 
viz.,  June  7,  1886,  to  the  date  of  the  beginning 
of  their  income  account,  as  filed,  viz.,  August  3, 
1888. 

Upon  these  claims  for  surcharge  the  Auditing 
Judge  found  as  follows: — 

The  testatrix  wasexecutpix  of  her  husband's 
will,  and  after  her  death  it  was  discovered  she 
had  commingled  the  assets  and  moneys  of  his 
estate  with  her  own  moneys,  so  that  it  was  almost 
impossible  to  distinguish  the  two  estates.  She  had 
not  settled  her  account  as  executrix,  and  Mr. 
Pile  took  out  letters  d.  b.  n.  upon  the  estate  of 
her  deceased  husband.    The  executors  of  testa- 
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trix  filed  their  account  on  May  6,  1886.    It  was  Judge  copies  the  list  from  the  scheme  of  distri- 


called  for  audit  on  June  7,  1886,  but  the  adju 
dication  was  delayed  until  March  7,  1887. 

"  The  cause  of  the  delay  seems  to  have  been 
an  endeavor  to  settle  in  one  settlement  the  estate 
of  both  testatrix  and  her  deceased  husband, 
which,  as  stated,  were  so  commingled.  If  this 
had  not  been  done  all  the  subsequent  trouble 
would  have  been  avoided.  But  the  parties  in- 
terested, with  their  counsel  and  the  guardian  of 
the  minors,  consented  to,  and  took  part  in,  such 


bution,  June  20,  1888,  which  was  put  in  evidence 
at  the  audit). 

On  the  income  account  the  claim  to  sur- 
charge accountants  with  interest  from  June  7, 
1886,  until  the  present  time  on  $4766. 12,  i^e 
alleged  difference  between  the  amount  awarded 
to  them  as  trustees  and  the  amount  with  which 
they  charge  themselves  in  the  account  filed,  was 
refused,  because,  according  to  the  adjudication, 
"  the  Auditing  Jud^e  is  satisfied  the  accountants 


a  settlement.  In  the  adjudication  of  that  account  should  not  be  charged  with  the  corpus  of  the 
an  award  was  made  to  Mr.  Pile  as  administrator  estate  except  as  in  the  restated  account." 
c.  t.  a.  of  George  Bockius,  the  deceased  husband  ■    The  Auditing  Judge  also  refused  to  surcharge 
of  the  testatrix,  of  the  debt  due  by  accountants  with  income  between  the  date  of 

her,  viz  $9,429. 37  '  adjudication  of  their  account  as  executors  and 

And  interest  from  October  3,  1884,  the  date  of  beginning  of  income  account  on  their 

to  March  3,  1886      .       .       .      1,139.38  j  trustees*  account,  as  filed  (August  3,  1888},  be- 

 i  cause  "  It  was  shortly  before  August,  1888,  that 

$10,568.75  the  securities  of  the  estate  as  a  trust  came  into 
This  was  paid  to  Mr.  Pile,  and  left  a  balance  of  I  their  hands,  and  it  very  satisfactorily  appeared 
$22,420.57  awarded  to  the  accountants  as  trustees  that,  the  income  on  the  securities  prior  to  the 
under  the  will  of  testatrix.  This  was  in  March,  family  settlement  of  June,  1888,  was  collected 
1887.  land  expended  by  the  trustees  or  their  counsel 

4 «  But  this  balance  it  seems  was  not  considered  ■  for  the  support  of  the  cestui  que  trust.  The 
by  the  parties  as  truly  representing  the  residuary  :  share  of  the  minors  was  paid  to  their  guardian, 
estate  of  testatrix,  and  they  sought  to  correct  it  who  never  alleged  any  deficiency  or  error  in 
in  an  amicable  but  irregular  manner,  instead  of  June,  1888.  when  the  division  of  the  combined 
correcting  the  adjudication  by  a  bill  of  review,  estates  took  place.  At  this  date  it  is  to  be  pre- 
and  thus  definitely  ascertaining  and  fixing  the  sumed  that  a  proper  settlement  and  distribution 
precise  balance  of  the  residuary  estate.  By  of  all  income  had  been  made.  The  Auditing 
agreement  of  the  parties  they  treated  the  unsold  Judge  therefore  cannot  see  the  propriety  or  justice 
securities  in  their  hands,  together  with  $  10,000  in  surcharging  accountants  with  interest  on  a 
of  city  loan,  admittedly  a  part  of  the  estate  of'  sum  prior  to  a  time  when  the  same  was  actually 
George  Bockius,  deceased,  as  a  fund  composed  j  received  by  them." 

of  the  assets  of  both  estates,  and  then  made  a  To  this  adjudication  Fanny  May  Bockius  and 
distribution  as  of  both  estates.  This  was  on  June  the  Guarantee  Trust  and  Safe  Deposit  Company, 
20,  1888.  Those  interested  under  the  will  of  as  guardian  of  Bessie  G.  Bockius,  filed  excep- 
the  father,  George  Bockius,  were  paid,  and  the ,  tions,  averring,  inter  alia,  that  the  Court  erred 
minor,  Bessie  Bockius,  received  $2500  as  a  in  refusing  to  surcharge  the  trustees  with  said 
legacy  to  her  of  that  amount.  And  then  the  j  sum  of  $4766.12  in  the  principal  account,  and 
balance  was  set  apart  to  the  trustees  for  those  '  with  interest  thereon,  and  interest  on  the  whole 
interested  under  the  will  of  Mrs.  Bockius,  and  of  the  principal  of  the  trust  from  June  7,  1886, 
constituted  the  actual  residuary  estate  of  Mrs. 
Bockius  which  came  into  the  hands  of  the  trus- 
tees. The  above  balance  was  not  received  by 
the  trustees  until,  say,  June,  1888.  In  the  mean- 
time a  settlement  of  the  estate  of  both  testatrix 


to  August  3,  1888. 

George  Gluyas  Mercer,  for  exceptants. 
Joseph  Af.  Pile,  contra. 


July  3,  1891.  Penrose,  J.  The  first  duty  of 
and  her  deceased  husband  had  been  made.  To  !  persons  holding  offices  of  trust,  it  is  said,  is  to 
do  this  some  securities  were  sold,  a  reappraise-  be  constantly  ready'with  their  accounts  ;  and  all 
ment  of  those  unsold  made,  and  out  of  the  bal- !  doubts  and  obscurities  are  to  be  taken  adversely 
a  nee  of  cash  and  securities  unsold,  distribution  to  them.  Loss  arising  from  default  in  this  re* 
was  made  amongst  the  parties  interested  in  both  spect  must  be  borne  by  the  trustees ;  it  cannot 
the  estate  of  George  Bockius,  deceased,  and  in  be  cast  upon  their  cestui  que  trusts,  in  the  ab- 
the  estate  of  the  testatrix.  sence  of  the  clearest  and  most  convincing  evi- 

"  From  the  testimony  the  Auditing  Judge  is  '  dence  of  absolute  knowledge  and  complete  ac- 
satisfied  that  in  June,  1888,  all  the  parties  in- 1  quiescence  on  the  part  of  the  latter.  These 
terested  in  the  estate  agreed,  and  were  satisfied  principles  are  elementary,  and  require  no  cita- 


that  all  the  trustees  were  to  receive  as  the  resid 
uary  estate  of  Mrs.  Bockius  were  the  securities 
and  investments,  as  follows"  (here  the  Auditing 


tion  of  authority. 

In  the  present  case,  the  accountants,  as  exec- 
utors of  the  testatrix,  filed  their  account  in  May, 
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1886,  charging  themselves  with  cash  and  securi- 
ties, there  specified,  amounting  to  $37,808.94, 
and  showing  a  balance,  after  crediting  payment 
of  debts,  counsel  fees,  etc.  etc.,  of  $33,029.32. 
Of  this,  the  adjudication,  filed  in  March,  1887, 
awarded  $10,569.75  to  the  administrator  d.  b.  n. 
c.  t.  a.  of  the  estate  of  the  husband  of  the  testa- 
trix, of  which  she  had  been  executrix,  and  after 
the  deduction  of  clerk's  fees,  etc.,  the  balance, 
$22,420.75,  composed  as  there  indicated,  to  the 
accountants  as  trustees  under  the  will,  for  the 
daughters  of  the  testatrix,  two  of  whom  were 
then  minors. 

In  the  account  now  filed  by  them  as  such 
trustees,  the  accountants  have  debited  themselves, 
not  with  the  sum  thus  awarded,  but  with  only 
$17,655.45,  including  moneys  since  received; 
and  the  explanation  of  the  deficiency  is  supposed 
to  be  found  in  the  testimony  annexed  to  the  ad- 
judication, and  in  a  family  settlement,  alleged  to 
have  been  made  in  June,  1888.  The  account 
was  filed  October  11,  1890. 

As  already  stated,  two  of  the  three  cestui  que 
trusts  were,  at  the  time  of  the  settlement  of  the 
executors'  account,  and  one  of  them  still  is 
under  age ;  but  apart  from  that  fact,  and  from 
the  further  fact  that  they  both  deny  ever  having 
entered  into  such  family  adjustment  of  accounts 
(see  Wistar's  Appeal,  30  Sm.  484),  the  state- 
ment or  schedule  upon  which  it  is  said  to  have 
been  based  is  so  intricate  and  confused — blend 
ing,  as  it  does,  principal  with  income,  real  and 
personal,  administration  with  distribution,  etc., 
that  even  the  most  accomplished  accountant 
would,  without  careful  examination  and  analysis, 
find  trouble  in  understanding  it.  But  if  the  set- 
tlement were  established  it  would  not  relieve  the 
accountants  of  their  duty  of  exhibiting  an  ac- 
count showing,  specifically  and  in  detail,  pre- 
cisely how,  as  the  result  of  it,  the  fund  in  their 
hands  as  executors  in  March,  1887,  and  then 
awarded  to  them  as  trustees,  was  reduced  to  any 
smaller  sura.  If  errors  are  alleged  in  the  decree 
then  made,  they  must  be  pointed  out  with  all  the 
exactness  that  would  be  required  in  a  proceed- 
ing for  review — if,  indeed,  the  correctness  of 
the  decree  can  be  impeached  collaterally  or  in 
any  other  manner  than  by  review.  If  the 
reduction  has  been  caused  by  subsequent  pay- 
ments, shrinkages,  losses,  or  charges,  they  must 
be  claimed  as  credits  in  the  account,  so  that 
their  propriety  as  matters  of  discharge  may  be 
considered  by  the  Court  upan  objection  by  the 
parties  sought  to  be  affected  ;  and  if,  as  already 
stated,  the  accountants,  through  failure  to  keep 
proper  accounts,  are  unable  to  give  the  items, 
they,  being  the  only  persons  in  default,  will  be 
charged  with  all  that  they  fail  to  discharge 
themselves  of,  with  such  interest  as,  under  the 
circumstances,  may  be  equitable  and  just.  An 
account  must  be  duly  vouched,  and  general 


statements,  even  under  oath  that  '*  every  dollar 
has  been  accounted  for,  or  properly  expended," 
cannot  be  accepted  for'  this  purpose.  The 
remarks  of  Judge  Woodward,  in  Romig's 
Appeal  (3  Norris,  236),  and  of  Judge  Rogers, 
in  Mylin's  Estate  (7  Watts,  64),  will  be  found 
directly  in  point.  As  to  matters  of  account, 
the  maxims  de  non  apparentibus  et  non  existen- 
tibus  eadem  est  ratio,  and  quod  non  apparet  non 
est,  are  especially  applicable. 

In  the  cases  which  have  been  referred  to,  the 
accounts  were  stated  with  sufficient  detail,  and 
there  was  only  the  absence  of  vouchers  as  to 
numerous  small  items;  while  here  not  only 
the  vouchers  but  the  items  themselves  are  want- 
ing. As  was  said  in  Keen's  Estate  (16  Phila. 
208),  "It  is  a  manifest  misapplication  of  the 
term  to  style  that  an  account  which  does  not 
exhibit  all  the  transactions  with  regard  to  the 
fund;  and  a  decree  of  confirmation,  as  it  is 
conclusive  only  as  to  matters  which  appear,  can 
in  such  case  be  of  little  practical  utility."  Ob- 
viously where,  as  here,  the  trust  is  for  the  pro- 
tection of  future  interests  as  well  as  existing  life 
estates,  and  the  account  is  filed  for  the  purpose 
of  obtaining  a  discharge  by  the  trustees,  the 
fullest  detail  is  essential. 

See  further  on  the  subject  of  accounts,  Hard- 
wicke  v.  Vernon  ( 14  Ves.  Jr.  504) ;  Tew  v.  Earl 
of  Winterton  ( 1  Id.  45 1 ,  Sumner's  note) ;  Perry 
on  Trusts,  section  821  ;  Bower's  Appeal  (2 
Barr,  432) ;  Equity  Rule  LXVI ;  Daniell's  Ch. 
Pr.,  *i222,  n.  1. 

That  confusion  was  occasioned  by  the  fact  that 
the  testatrix  had  blended  her  own  estate  with 
that  of  her  husband,  in  which  she  had  but  a  life 
interest,  would  afford  no  reason  for  imperfection 
in  the  method  of  stating  the  present  account, 
even  if  the  confusion  so  caused  had  continued. 
But  did  it  continue  ?  Her  account  as  executrix, 
stated  by  the  accountants  as  her  executors  was 
filed  in  January,  1885,  and  after  an  examination 
by  a  very  competent  Auditor,  extending  over  a 
period  of  more  than  six  months,  the  amount 
due  by  her  was  ascertained,  and  the  securities 
held  by  her  as  executrix,  with  the  sum  so  due, 
awarded  to  the  administrator  d.  b.  n.  c.  t.  a.  of 
the  husband's  estate.  The  Auditor's  report  was 
filed  in  January,  1886,  and  in  May  following, 
the  accountants  filed  their  own  account  as  ex- 
ecutors, by  the  adjudication  of  which  filed  March 
7,  1887,  the  amount  found  due  the  husband's 
estate  by  the  Auditor's  report  was  awarded  to 
the  administrator  d.  b.  n.  c.  t.  a.,  and  the  bal- 
ance, as  already  stated,  to  the  accountants  for  the 
purposes  of  the  present  trust.  After  this,  viz., 
April  15,  1S87,  the  account  of  the  administra- 
tor of  the  husband's  estate  was  filed,  debiting 
the  accountant  with  the  amount  of  the  wife's  in- 
debtedness so  awarded,  and  with  the  securities 
of  the  husband's  estate  awarded  by  the  Auditor 
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in  January,  1886;  and  this  account  was  called 
for  audit  in  October,  1887.  The  adjudication 
filed  in  December,  1887,  awarded  distribution 
of  the  balance  $36,061.00  so  made  up  between 
the  three  daughters  and  one  of  the  sons — 
$9015.25  to  each. 

After  all  this,  confusion  could  scarcely  be 
excusable;  and  with  any  proper  system  of  keep- 
ing accounts  it  could  not  possibly  exist. 

It  is  not  alleged  that  there  was  any  want  of 
good  faith;  and  the  Auditing  Judge,  believing 
in  the  integrity  of  the  accountants,  has,  after 
hearing  the  testimony,  reached  the  conclusion 
that  they  should  not  be  surcharged.  It  is  quite 
likely  that  ultimately  we  shall  be  of  the  same 
opinion  ;  but  the  cestui  que  trusts  have  the 
right  to  insist  that  the  matters  set  up  by  way  of 
discharge  shall  be  in  a  shape  to  permit  objection 
by  them,  and  specific  consideration  by  the  Court. 
As  the  case  now  stands  they  are  deprived  of  this 
right. 

The  exceptions  are  sustained  pro  forma,  and 
the  account  referred  back  to  the  Auditing  Judge 
for  further  proceeding:  the  accountants  being 
ordered  to  present  for  that  purpose  a  restated 
account,  debiting  them  with  the  balance  awarded 
to  them  by  the  adjudication  of  their  account  as 
executors,  and  taking  credit  for  all  items  set  up 
by  way  of  discharge — with  the  further  duty  on 
their  part  of  sustaining  the  credits  so  claimed  by 
proper  proof  or  vouchers.  c.  x.  z. 


May  19,  1891. 
Bourguignon's  Estate. 

Widow's  exemption — Delay  in  chiming —  When 
hot  an  estoppel — When  notice  and  attvertise- 
ment  not  necessary — Tenant  for  life  who  is 
also  executrix  not  required  to  enter  security  to 
protect  interests  of  remaindermen — Family  set- 
tlements—  Counsel fees. 

Sur  exceptions  to  adjudication. 

The  following  are  the  material  portions  of  the 
adjudication  upon  the  account  of  the  executrix 
of  Charles  L.  Bourguignon,  deceased. 

"The  testator  died  September  22,  1875, 
having  made  his  will,  dated  May  30,  1871 , 
whereby  he  gave  all  his  property  to  his  wife, 
Kate,  for  life,  and  after  her  death  to  his  children. 
The  testator  left  two  children,  Charles  L.  Bour- 
guignon and  Mary  Bourguignon. 

"The  account  was  admitted  to  be  correct, 
excepting  two  items:  January  28,  1891,  widow's 
exemption  under  Act  April  14,  1851,  $300; 
January  28,  1891,  M.  H.  Stutzbach,  Esq.,  pro- 
fessional services,  $100. 

"  It  will  be  noticed  that  both  of  these  items 
are  charged  in  the  account  under  date  of  January 
28,  1 89 1,  when  he,  the  testator,  died  on  Sep- 
tember 22,  1875. 
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"  With  regard  to  the  widow's  claim,  it  ap- 
peared that  no  petition  for  its  allowance  was 
ever  filed,  and  that,  therefore,  it  was  not  paid 
under  any  order  of  this  Court,  as  required  by 
the  Act  of  Assembly  and  rules  of  Court  in  such 
cases. 

"  The  widow  on  the  day  thisaccount  was  pre- 
pared simply  took  credit  therein  for  the  amount 
of  the  exemption.  While  it  has  been  held  that 
the  widow  may  claim  her  exemption  at  the  audit 
of  the  account  when  the  interests  of  others  have 
not  been  affected  by  the  delay  (Kirkpatrick's 
Estate,  5  Phila.  98),  in  this  case  the  delay  has 
been  unusual — more  than  fifteen  years,  and  the 
rights  of  others  have  intervened. 

"  In  view  of  the  recent  decision  of  the 
Supreme  Court  in  Kerns's  Appeal  (1 20  Pa.  530), 
where  the  delay  of  one  year  was  held  to  be  too 
long,  this  credit  cannot  be  allowed. 

"  With  regard  to  the  claim  of  $100  fee  paid 
Mr.  Stutzbach,  it  appeared  that  immediately 
after  the  death  of  the  testator  he  represented  the 
widow  and  executrix  in  the  settlement  of  the 
estate  of  the  testator,  and  there  can  be  no  doubt 
that  $100  was  a  very  reasonable  charge  for  the 
services  rendered  by  him,  but  according  to  Mr. 
Stutzbach's  own  statement,  out  of  regard  for  the 
testator,  who  had  been  his  friend  and  with  whom 
he  had  maintained  very  intimate  business  re- 
lations, he  made  no  charge  for  his  services,  but 
gave  them  as  a  present  to  the  widow.  Under 
these  circumstances  the  Auditing  Judge  does  not 
think  that  she  is  entitled  to  claim  credit  in  her 
account  for  the  same,  as  if  it  was  a  cash  item 
paid  out  by  her.    This  credit  is  not  allowed. 

"  Mr.  Klinges  presented  the  claim  of  Henry 
F.  Miller,  an  attaching  creditor  of  Charles  L. 
Bourguignon,  a  son  of  testator,  in  a  suit  in  which 
the  accountant  has  been  summoned  as  garnishee, 
C.  P.  No.  3,  etc.,  for  $1250,  and  Mr.  Sellers, 
for  the  accountant,  presented  her  claim  on  a 
similar  attachment  for  $1200.  He  also  claimed 
this  sum  out  of  Charles  L.  Bourguignon's  share 
of  his  father's  estate,  on  the  ground  that  it  was 
money  borrowed  by  him  from  the  estate. 

"  The  Auditing  Judge  does  not  think  it 
necessary  at  this  time  to  do  anything  more  than 
to  note  the  fact  that  these  claims  have  been  pre- 
sented, as  Charles  L.  Bourguignon  has  no  present 
distributable  interest. 

"  The  whole  balance  must  be  awarded  to  the 
widow  for  life,  under  the  terms  of  the  will  of 
the  testator,  ....  upon  giving  security  to  pro- 
tect those  who  are  interested  in  the  remainder, 
as  required  by  the  Act  of  Assembly  in  such 
cases." 

Exceptions  were  filed,  by  all  parties  interested 
in  the  estate,  to  the  findings  of  the  Auditing 
Judge. 

James  C.  Sellers,  for  accountant. 
I    J.  /.  Knn%es,  contra. 
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May  29,  1 89 1.  Penrose,  J.  The  evidence 
is  uncontradicted  that  the  £300  to  which  the 
widow  of  the  decedent  was  entitled  by  way  of 
exemption  were  used  by  her  for  the  support  ot 
herself  and  two  children,  both  of  whom  were 
minors.  She  was  the  executrix,  and  formal 
notice  of  a  claim  of  exemption  was,  of  course, 
unnecessary;  advertisement  was  equally  so,  since 
the  estate  was  solvent  and  creditors  were  not 
affected.  Moreover,  the  entire  estate  was  given 
to  her  for  life,  and  no  one  could  possibly  be 
injured,  therefore,  even  if  the  right  to  exemption 
had  not  been  asserted  until  now.  The  statute 
gives  the  right  to  retain  property  to  the  specified 
amount  and  is  silent  as  to  the  time  within  which 
it  must  be  done.  Delay  can  only  act  as  an 
estoppel  where  there  are  persons  having  interests, 
as  creditors  or  distributees  with  a  present  right 
of  participation  in  the  estate,  who  are  or  may 
have  been  induced  by  the  widow's  inaction  to 
believe  that  her  claim  was  waived.  Here  there 
are  no  such  persons;  the  distributees  in  remainder 
shared  with  the  widow  and  tenant  for  life  the 
moneys  which  she  retained,  and  for  nearly  six- 
teen years  after  the  death  of  the  decedent  acqui- 
esced in  all  that  she  has  done.  Under  these 
circumstances  the  lack  of  the  ordinary  formali- 
ties as  to  presentation  and  allowance  of  the  claim, 
or  the  failure  as  executrix  to  take  credit  for  the 
exemption  until  the  account  was  filed,  cannot  be 
regarded  as  important,  as  against  the  persons 
entitled  in  remainder  or  those  claiming  under 
them.  Upon  this  subject  the  cases  of  Roberts 
v.  Messinger  (19  Crumr.  298),  and  Hess  v. 
Frankenfield  (10  Outerb.  441),  are  directly  in 
point. 

What  has  been  thus  said  applies  also  to  the 
credit  for  counsel  fees,  which,  as  the  evidence 
shows,  were  given  to  the  widow  at  the  time  the 
services  for  which-  they  were  charged  were 
rendered.  The  gift  was  to  her  individually,  not 
to  the  estate;  and  it  is  not  material  that  she  did 
not  go  through  the  form  of  paying  the  amount 
and  receiving  it  back  again.  After  the  claim 
was  given  to  her,  she  became  the  owner,  with 
the  right  at  any  time  to  pay  it  to  herself  as 
assignee.  Delay  in  payment  hurt  no  one  but 
herself,  and  the  Statute  of  Limitations  could,  in 
such  case,  have  no  operation. 

Whether  under  any  circumstances  the  account- 
ant could  be  called  upon  to  enter  security  as 
tenant  for  life  for  the  protection  of  the  interests 
in  remainder  is  far  from  clear.  We  have  not 
been  furnished  with  a  copy  of  the  will,  but  the 
very  purpose  of  appointing  her  executrix  may 
have  been  to  save  the  necessity  on  her  part  of 
giving  security.  In  Keene's  Estate  (31  Smith, 
133),  and  Lindsay's  Estate  (10  Weekly  Notes, 
36),  the  Court  refused  to  compel  the  entry  of 
security  by  a  tenant  for  life  who  was  also  execu- 


trix. But  apart  from  her  right  as  executrix,  it 
seems  clear  that  security  ought  not  now  to  be 
exacted.  Before  the  Act  of  1834,  a  legatee  for 
life  was  entitled  to  possession  (Westcott  v.  Cady 
5  John.  Ch.  Rep.  349),  and  the  object  of  the 
Act  was  merely  to  protect  the  interests  in  re- 
mainder. Nothing  is  clearer  than  that  this  right 
of  protection  may  be  waived  by  those  for  whom 
it  was  intended  ;  quilibet  potest  renunciare  juri 
pro  se  introducto  ;  and  the  waiver  may  be  proved 
by  implication  quite  as  well  as  by  express  agree- 
ment. The  decedent  in  this  case  died  in  1875. 
There  were  no  creditors,  and  the  son  and  daughter, 
who  were  the  only  persons  having  the  right  to 
demand  security,  have  for  more  than  fifteen 
years  assented  to  the  possession  of  the  property 
by  the  mother,  without  security.  Her  liability 
to  them  has  thus  become  merely  that  of  debtor 
(Reiff's  Estate  9  Crumr.  145),  and  after  this  lapse 
of  time,  and  after  she  has  acted  upon  the  change 
of  relation,  to  treat  her  as  still  occupying  the 
position  of  fiduciary,  with  all  the- liabilities  as 
such,  would  be  most  inequitable  and  unjust. 
(Vandever's  Appeal,  6  Wright,  74;  Mackey's 
Appeal,  21  Weekly  Notes,  293.)  Family 
settlements,  as  has  often  been  said,  "are  favorites 
of  the  law,  and  when  fairly  made  are  never 
allowed  to  be  disturbed  by  the  parties  or  any 
other  for  them."  "The  parties  to  such  an 
arrangement  executed  would  be  forever  estopped 
from  disturbing  it  as  amongst  themselves,  upon 
the  most  familar  principles  of  justice.  And  why 
should  the  arrangement  be  broken  up  by  a  mere 
intermeddler?"  (Walworth  v.  Abel,  2  Smith, 
370  ;  Weaver  v.  Roth,  9  Outerb.  408.) 

Moreover,  the  son,  in  this  case,  whose  attach- 
ing creditor  asks  for  the  entry  of  security  by  the 
mother,  having  thus  dealt  with  her,  afterwards 
borrowed  from  her,  individually,  moneys  which 
had  belonged  to  the  estate,  in  excess  of  his  share 
of  what  will  be  coming  to  him  at  her  death 
(even  with  the  disallowance  of  the  credits  for 
exemption  and  counsel  fees),  giving  her  a  bond 
which  is  still  unpaid,  the  amount  of  which,  with 
interest,  will  be  available  in  final  settlement  as  a 
set-off  against  any  claim  he  may  have  against 
her  or  her  estate.  Having  thus  received  part  of 
the  moneys  for  which  she  was  originally  account- 
able to  him  as  executrix,  it  is  very  plain  that  he 
cannot  compel  its  payment  a  second  time.  He 
is  estopped  from  asserting  that  she  still  holds  as 
executrix  moneys  which,  in  that  capacity,  she 
had  no  right  to  lend  upon  a  security  given  to 
her  individually. 

It  is  needless  to  say  that  the  rights  of  the  son 
are  the  measure  of  those  of  his  attaching  creditor. 
If  security  cannot  be  demanded  by  him,  neither 
can  it  be  by  his  creditor. 

The  exceptions  are  sustained.         w.  c.  s. 
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Supreme  Court, 


Jan.  '91,  81.  February  4,  1891. 

Chain  v.  Hart. 

Suits  for  attorney's  fees — Affidavit  of  defence— 
What  it  must  contain. 

Id  an  action  to  recover  attorney's  fees,  an  affidavit 
of  defence  setting  forth  that  the  suits  i  n  which  the 
services  were  rendered  were  managed  unskilfully,  but 
not  stating  in  what  the  unskilfulness  consisted,  is  not 
sufficient. 

If  the  facts  upon  which  rest  defendant's  conclusions 
of  unskilfulness  are  not  specifically  stated  as  required 
by  rule  of  Court,  it  cannot  be  determined  by  the  Court, 
whose  exclusive  province  it  is,  whether  the  plaintitf 
was  or  was  not  chargeable  with  either  professional 
unskilfulness  or  mismanagement. 

Appeal  of  John  D.  Hart,  defendant,  from  the 
judgment  of  the  Common  Pleas  of  Montgomery 
County,  in  an  action  of  assumpsit,  brought  by  B. 
E.  Chain,  Esq.,  to  recover  fees  for  professional 
services  rendered. 

The  suit  was  begun  before  a  justice  of  the 
peace,  and  judgment  recovered  for  $298.23,  from 
which  judgment  an  appeal  was  taken  by  the  de- 
fendant to  the  Common  Pleas. 

The  rule  of  Court  of  the  Common  Pleas  of 
Montgomery  County,  regulating  the  procedure  in 
cases  of  an  appeal  from  a  justice,  adopted  June  7, 
1890,  is  as  follows: — 

1.  (A)  In  all  appeals  by  defendants  from  the  judg- 
ments of  justices  of  the  peace  in  actions  founded  on 
contracts,  express  or  implied,  the  plaintiff  having  first 
(a)  filed  a  concise  statement  of  his  demand,  together 
with  copies  of  all  notes,  contracts,  book  entries  or 
other  instruments  of  writing  or  particular  reference  to 
records  upon  which  the  plaintiff's  demand  is  founded, 
if  any.  or  a  statement  of  his  contract  if  the  same  is  not 
in  writing,  on  or  before  the  second  Monday  of  the  term 
U>  which  the  appeal  is  entered,  and  (6)  made  due  proof 
of  tli*  service  of  at  least  fifteen  days'  notice  of  such 
filing  on  the  attorney  of  record  of  such  defendant,  if 
there  be  any,  shall  be  entitled  to  judgment  for  the 
whole  of  plaintiff's  demand,  together  with  interest 
and  costs,  any  time  afler  fifteen  days  subsequent  to 
tbe  filing  of  plaintiff's  statement  and  service  of  notice 
as  aforesaid,  unless  the  defendant,  or  some  one  for 
him,  knowing  the  facts,  shall  have  filed  a  sufficient 
affidavit  setting  forth  that  the  defendant  verily  be- 
lieves he  has  a  juBt  defeuce  to  the  whole  or  a  part  of 
plaintiff's  demand,  as  the  case  may  be,  and  specific- 
ally stating  the  nature  and  character  of  the  same ; 


and  if  to  a  part  only,  staling  to  what  part,  and  speci- 
fying how  much  he  admits  to  be  due  to  the  plaintiff, 
and  judgment  may  then  be  entered  against  the  defen- 
dant for  the  sum  so  admitted  to  be  due,  and  the  trial 
may  proceed  for  the  residue  of  plaintiff's  demand: 
Prodded,  howerer,  where  no  appearance  has  been  en- 
tered of  record  for  the  defendant,  and  Judgment  has 
been  entered  against  him,  such  judgment  may  be 
taken  off  by  the  prothonotary  at  any  time  within  ten 
days  after  the  entry  thereof  on  application  of  any 
attorney  of  this  Court,  accompanied  by  his  affidavit 
that  he  had  been  retained  in  the  suit  or  appeal  prior 
to  the  filing  of  the  plaintiff's  statement  and  neglected 
to  enter  his  appearance,  but  such  judgment  shall  be 
re-entered  by  the  prothonotary  unless  a  sufficient 
affidavit  of  defence  be  filed  within  five  days  after  the 
taking  off  of  such  judgment. 

When  no  affidavit  of  defence  is  filed  judgment  shall 
be  entered  by  the  prothonotary  on  application  of 
plaintiff's  attorney  of  record. 

When  an  affidavit  of  defence  is  filed,  but  deemed  in- 
sufficient, plaintiff's  attorney  may  enter,  as  of  course, 
a  rule  on  the  defendant  to  show  cause  why  Judgment 
should  not  be  entered  for  want  of  a  sufficient  affidavit 
of  defence,  and  the  prothonotary  shall  forthwith  place 
the  rule  upon  the  judgmeut  list. 

(B)  If  the  plaintiff  shall  neglect  to  file  a  statement 
and  copies,  as  provided  in  paragraph  "A,"  on  or  be- 
fore the  second  Monday  of  the  term  to  which  the  appeal 
may  have  been  entered,  he  may  file  the  same  at  any 
time  thereafter,  and,  unless  the  defendant  shall  file 
a  sufficient  affidavit  of  defence  within  fifteen  days  after 
service  of  the  notice  ou  the  defendant,  or  his  attorney 
of  record,  of  the  filing  of  such  statement  and  copies  as 
aforesaid,  the  prothonotary  shall,  ou  application  of 
plaintiff's  attorney  of  record,  enter  judgment  for  want 
thereof. 

2.  In  all  appeals  by  plaintiffs  from  the  judgments 
of  justices  of  the  peace,  the  plaintiff  shall  not  be  en- 
titled to  judgment  for  want  of  an  affidavit  of  defence 
until  fifteen  days  after  he  shall  have  served  a  copy  of 
his  statement  and  accompanying  copies,  as  aforesaid, 
upon  the  defendant  or  his  attorney  of  record. 

3.  Where  affidavits  of  defence  shall  have  lieen  filed, 
the  proceedings  to  obtain  judgment  for  want  of  a  suffi- 
cient affidavit  of  defence  shall  be  the  same  in  appeals 
by  plaintiffs  and  defendants. 

4.  Paragraph  "B"  shall  apply  only  to  all  appeals 
entered  subsequent  to  the  1st  day  of  January,  lfeUO. 

Under  this  rule  of  Court  plaintiff  filed  a  state- 
ment  of  claim,  setting  forth  that  lie  had  been 
employed  as  attorney  by  defendant  to  prosecute 
a  certain  suit  against  William  C.  Hamilton  &  Son, 
and  that  he  had  contracted  to  pay  him  such  sums 
of  money  as  his  services  were  worth,  and  that 
plaintiff  accepted  such  employment,  and  con- 
ducted  said  proceedings  until  discharged  by  de- 
fendant. To  his  claim  plaintiff  added  an  itemized 
statement  of  his  fees  and  costs. 

To  this  statement  of  claim  defendant  filed  an 
affidavit  of  defence,  setting  forth,  inter  alia,  as 
follows : — 

"  The  defendant  never  retained  the  said  plain- 
tiff, in  and  about  the  several  suits  mentioned  in 
plaintiffs  statement.  The  said  plaintiff  never 
was  his  counsel  in  the  matters  therein  mentioned. 
That  the  said  defendant  did  have,  and  still  bus,  a 
claim  of  ten  thousand  dollars  against  William  C. 
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Hamilton  &  Son,  and  that  Mr.  Charles  Hunsicker' 
was  his  duly  authenticated  counsel  in  said  matter, 
in  the  (defendant's)  effort  to  collect  the  said  claims 
against  the  said  Hamiltons. 

"  That  the  defendant  put  into  the  hands  of  Mr. 
Hunsicker,  his  then  counsel,  all  the  necessary 
papers  and  facts  concerning  his  claim  against  the 
said  Hamiltons,  when  it  became  the  duty  of  the 
said  counsel,  Mr.  Hunsicker,  as  well  as  the  duty 
of  this  plaintiff,  in  assuming  to  act  as  counsel  for 
the  said  defendant,  to  exercise  his  skill  profes- 
sionally, as  well  as  his  judgment  in  instituting 
the  proper  and  legal  proceedings  against  the  said 
Hamiltons  to  collect  his  said  claim,  $10,000 
against  the  said  Hamiltons.  That  the  said  plain- 
tiff, in  assuming  to  act  as  his  counsel,  managed 
said  prosecution  of  the  said  suits  unskilfully  and 
never  did  collect  the  said  claim  of  $10,000,  but 
by  reason  of  said  mismanagement  this  defendant 
was  put  to  great  loss  and  damage,  to  wit,  $10,000 ; 
that  the  said  suits  were  improperly  brought  by 
the  said  plaintiff,  and  greatly  hindered  and  de- 
layed the  said  defendant  in  collecting  his  said 
claim  now  amounting  lo  over  $10,000.  Five 
years  and  more  were  fruitlessly  consumed  in  the 
abortive  attempts  of  this  plaintiff  in  collecting 
said  claim,  by  reason  of  the  unskilfulness  of  this 
plaintiff.  That  said  claim  against  the  Hamiltons 
is  still  uncollected  and  is  outstanding ;  that  the 
services  claimed  for  in  the  plaintiff's  statement 
were  worthless  ;  the  entire  litigation  was  useless 
because  said  plaintiff  and  his  colleague  had  not 
used  skilfulness,  as  attorneys,  in  performing  the 
duties  the  said  plaintiff  had  thus  assumed. 

44  That  the  costs  alleged  to  have  been  paid  by 
the  said  plaintiff  were  by  reason  of  said  unskilful- 
ness in  bringing  said  suits,  and  this  defendant 
is  not  liable  for. 

"The  defendant  further  avers  and  says  that 
the  services  in  statement  claimed  for  were  worth- 
less, and  said  plaintiff  failed  entirely  in  collecting 
said  claim.  That  the  costs  alleged  to  have  been 
paid  were  paid  voluntarily  and  without  any  re- 
quest of  the  said  defendant  and  that  said  defen- 
dant is  not  liable  for  the  same. 

"  That  this  affidavit  of  defence  is  not  required 
to  be  tiled  under  the  rules  of  this  Court  ;  that  the 
rule  of  Court  was  adopted  subsequent  to  the  time 
of  filing  the  appeal  in  this  case ;  that  for  the  other 
purposes  of  this  defence  this  defendant  makes  as 
part  thereof  the  affidavit  filed  in  the  case  of 
Hunsicker  v.  Hart,  of  19,  Dec.  T.  1889,  as  all 
the  facts  set  forth  therein  are  applicable  to  his 
cause  in  this  case." 

A  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence  was  then  taken  by  plaintiff, 
which  was  afterward  made  absolute  by  the  Court, 
"NY  band,  J.,  filing  the  following  opinion 

44  The  claim  in  this  case  is  for  services  as  at- 
torney rendered  by  plaintiff  to  defendant  in  certain 


legal  proceedings  pending  in  this  Court.  It  is 
not  denied  by  the  affidavit  of  defence  that  plain- 
tiff performed  the  services,  but  it  is  contended 
that  he  is  not  entitled  to  judgment,  1st,  because 
he  was  never  employed ;  2d,  because  he  acted 
unskilfully  ;  3d,  because  his  services  were  worth- 
less. An  affidavit  of  defence  to  prevail  must 
deny  the  equity  of  plaintiff's  demand,  nnd  must 
not  be  argumentative  or  evasive.  Even  if  de- 
fendant did  not  employ  plaintiff,  yet  if  he  recog- 
nized him  as  his  attorney  and  accepted  his  services 
he  will  be  held  to  have  admitted  his  employment 
and  be  liable  therefor.  It  is  not  averred  that  the 
other  counsel  was  alone  to  be  paid,  or  that  he  had 
no  authority  to  call  in  other  counsel,  and  if  plain- 
tiff's services  continued  for  several  years,  as  de- 
fendant alleges,  the  law  will  assume  that  he  was 
entitled  to  pay,  unless  defendant,  during  that 
time,  gave  him  notice  to  the  contrary. 

"  The  affidavit  alleges  that  plaintiff  managed 
the  proceedings  unskilfully  ;  that  by  reason  of  said 
mismanagement  the  defendant  was  put  to  loss, 
and  that  the  suits  were  improperly  brought,  and 
that  plaintiff  did  not  recover  the  amount  sued  for. 
We  are  not  informed  in  what  the  unskilfulness 
consisted,  or  how  the  case  was  mismanaged,  nor 
why  the  money  was  not  recovered.  A  mere 
argument  of*  these  facts  is  not  sufficient  without 
something  to  indicate  in  what  they  consisted,  so 
that  the  Court  may  judge  whether  the  acts  com- 
plained of  are  a  defence  in  law.  It  may  be  that 
this  is  only  the  defendant's  idea  without  anything 
to  base  it  upon,  or  merely  his  inference  from  his 
own  construction  of  the  law.  The  failure  to  re- 
cover may  have  been  for  good  cause  over  which 
counsel  had  no  control. 

"  An  attorney  is  not  liable,  if  he  acts  honestly 
and  to  the  best  of  his  ability.  (Lynch  v.  Com.  to 
use,  etc.,  16  S.  &  R.  3G8.)  •  Unless  the  affidavit 
avers  facts  from  which  the  Court  can  infer  that 
the  facts,  if  proven,  would  prevent  a  recovery, 
we  cannot  infer  that  in  this  case  the  plaintiff  did 
not  do  his  whole  duty. 

44  It  is  not  stated  why  the  services  rendered 
were  worthless,  except  that  4  plaintiff  failed  in  col- 
lecting said  claim.'  As  plaintiff's  claim  is  not  for  a 
contingent  fee  the  failure  to  recover  is  not  a  de- 
fence. That  an  attorney  may  recover  on  a  quan- 
tum meruit  for  professional  services  can  no  longer 
be  disputed  (Thompson  v.  Boyle,  85  Pa.  477  ; 
Gray  v.  Brackenridge,  2  P.  &  W.  75),  and  as 
the  action  therefor  is  the  ordinary  one  of  as- 
sumpsit, it  is  governed  by  the  affidavit  of  defence 
rules  and  the  Civil  Procedure  Act  of  1887. 

44  The  rules  of  Court  apply  to  this  case,  although 
the  appeal  was  filed  before  their  adoption.  It 
was  a  suit  pending,  and  the  Court  could  adopt 
such  rules  as  might  be  necessary  to  a  speedy 
settlement  of  the  case,  not  infringing  upon  de- 
fendant's rights.    To  require  him  to  file  an  alfi- 
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davit  of  defence  was  not  depriving  him  ot'  the 
right  to  a  trial  by  jury,  if  he  had  a  defence  good 
in  law. 

"  And  now,  October  6,  1890,  judgment  is 
directed  to  be  entered  in  favor  of  plaintiff  and 


cause  of  action  culling  upon  the  defendant  for  a 
specific  affidavit  of  defence,  such  as  is  required  by 
the  rule  of  Court.  After  setting  forth  with  suffi- 
cient fulness  and  precision  the  circumstances 
under  which  the  services  were  rendered,  etc.,  the 


against  defendant  for  the  amount  ot  plaintiff's  plaintiff  avers  that  defendant  contracted  to  pay 


claim." 

Judgment  was  accordingly  entered  in  favor  of 
plaintiff*  for  $329. <»6  ;  whereupon  defendant  took 
this  appeal,  assigning  for  error  this  action  of  the 
Court. 

//.  U.  Brunner,  for  appellant. 

The  rule  of  Court  is  inapplicable  ;  if  is  ex  pott 
facto  us  to  this  case.  The  appellant's  ri«ht  of 
appeal  and  to  a  trial  had  attached  before  its 
adoption. 

Suits  for  the  recovery  of  counsel  fees  are  not 
within  the  affidavit  of  defence  law. 

Atwood  r.  Caverley,  I  Wkbkly  Notrs,  82. 
Rogers  «.'.  Scullina,  2  Id.  535. 
Meany  r.  Kleine,  3  Id.  474. 
Halo's  Kx'rs  r.  Ard's  Kxrs,  48  Pa.  22,  24. 
Post  r.  Wallace,  110  Id.  121. 
Eudlich  Aff.  of  Def.  p.  198. 
Hut  if  an  affidavit  of  defence  is  required,  the 
one  filed  is  sufficient. 

Henry  freedley,  for  appellee. 
The  cases  cited  by  the  appellant  decide  only 
that  an  attorney's  services  are  not  the  subject  of 
a  hook  entry,  and  therefore  not  within  an  affi- 
davit of  defence  rule  which  applies  only  to  book 
accounts,  bonds,  obligations,  and  instruments  in 


writing. 


Hut  the  rule  of  Court  applicable  to  this  case 
covers  all  contracts,  express  or  implied,  and 
copies  are  only  to  be  tiled  '*  if  any."  The  word- 
ing of  this  rule  is  the  same  as  that  of  the  Proce- 
dure Act  of  May  2">,  1887,  and  the  claim  is 
within  its  provisions. 

The  affidavit  filed  is  palpably  insufficient.  It  is 
in  the  alternative,  denying  the  employment,  ami 
then  admitting  it.  It  is  argument  only,  travers- 
ing none  of  the  material  facts  of  the  statement  ; 
alleges  no  facta,  but  leaves  all  to  inference. 

March  2,  1891.  Stkrrett,  J.  In  his  "  his- 
tory of  the  case,"  the  defendant  has  furnished  us 
with  what  purports  to  be  a  history  of  the  rule  of 
Court  under  which  the  judgment  was  entered. 
This  was  not  only  unnecessary,  but  wholly  irrele- 
vant to  the  single  inquiry  presented  by  the  rec- 
ord, viz:  Whether  defendant's  affidavit  discloses 
a  sufficient  defence  to  the  plaintiffs  claim.  It  is 
quite  sufficient  for  us  to  know  that  a  Court,  hav- 
ing full  authority  in  the  premises,  adopted  the 
rule,  and  that  it  was  in  force  when  the  statement 
of  claim  and  affidavit  of  defence  were  filed. 

The  suit  was  brought  to  recover  for  profes- 
sional services  rendered  and  money  paid  by  the 
plaintiff  for  defendant.  The  statement  of  claim 
U  in  due  form  and  sufficiently  seta  forth  a  good 


him  such  sum  or  sums  of  money  as  they  were 
worth,  and  appends  thereto  an  itemized  statement 
of  the  services  and  their  value,  together  with  the 
items  of  costs  and  expenses  paid  by  him  for  the 
defendant. 

In  his  affidavit  of  defence,  the  defendant,  after 
evasively  averring  that  plaintiff  never  was  his 
counsel  in  the  suits  s|>ecified  in  the  statement  of 
claim,  and  asserting  that  he  had  and  still  has  a 
claim  of  $1U,000  airainst  William  C.  Hamilton  <& 
Son,  in  which  Mr.  Charles  Hunsicker  was  his 
duly  authorized  counsel,"  admits  that  plaintiff 
was  associated  with  Mr.  Hunsicker  in  endeavor- 
ing to  collect  said  claim.  He  then  avers  that 
plaintiff,  in  assuming  to  act  ns  his  counsel, 
managed  the  suits  unskilfully,  and  never  collected 
said  claim ;  that  said  suits  were  improperly 
brought  by  plaintiff,  and  by  reason  of  said  mis- 
management and  unskilfulneas  defendant  suffered 

These  allegations  mav  be 


image,  etc. 


well  enough  as  far  as  they  go,  but  they  fall  far 
short  of  what  is  required  by  the  rule  of  Court. 
The  affidavit  is  silent  as  to  wherein  there  was  any 
mismanagement,  or  in  what  the  alleged  unskil- 
fulness  consisted,  or  why  the  claim  was  not  col- 
lected. The  defendant  contented  himself  with 
drawing  his  own  conclusions  from  fncts  withheld 
from  the  Court,  and  therein  consists  the  fatal 
defect  of  his  affidavit.  If  the  facts,  from  which 
he  drew  his  conclusions,  had  been  stated  specifi- 
cally, as  the  rule  requires,  the  Court  might  and 
probably  would  have  reached  a  very  different 
conclusion.  He  that  as  it  may,  however,  it  was 
the  exclusive  province  of  the  Court  to  determine, 
from  fsicts  properly  averred  in  the  affidavit  of 
defence,  whether  the  pluintiff  was  or  was  not 
chargeable  with  either  professional  unskilfulness 
or  mismanagement. 

The  action  of  the  Court,  in  entering  judgment 
for  the  plaintiff,  is  so  fully  vindicated  in  the 
opinion  sent  up  with  the  record,  that  further 
elaboration  is  unnecessary.  The  first  and  second 
specifications  are  not  sustained.  The  third  speci- 
fication is  dismissed,  for  the  reason  that,  in  no 
event,  would  it  have  been  proj>er  for  the  Court 
to  have  entered  judgment  for  the  defendant. 

Judgment  affirmed. 

[See  uext  case.] 


II.  S.  P.  N. 
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Jau.  '91,  208.  April  3,  1891. 

Class  v.  Kingslcy. 

Affidavit  of  defence — What  it  mutt  contain. 

An  affidavit  of  defence  must  contain  all  the  facts 
necessary  to  make  a  legal  answer  to  the  claim,  and 
their  omission  cannot  bo  supplied  by  possible  in- 
ferences. 

Appeal  of  J.  E.  Kingsley  &  Co.,  defendants, 
from  the  judgment  of  the  Common  Pleas  No.  1, 
of  Philadelphia  County,  in  an  action  of  assump- 
sit brought  by  Charles  Class,  trading  as  the 
Arctic  Hygeia  Ice  Manufacturing  Company. 

Plaintiff's  statement  claimed  $323.22,  with 
interest,  for  ice  sold  and  delivered  to  defendants, 
and  to  it  was  annexed  a  copy  of  the  book  of 
original  entries,  showing  the  dates  and  amouiits 
delivered,  and  the  charge  at  $7  per  ton. 

Defendants  filed  the  following  affidavit  of  de- 
fence : — 

"  Edward  F.  Kingsley,  being  duly  affirmed 
according  to  law,  deposes  and  says  that  he  is  one 
of  the  above-named  defendants,  and  has  a  just, 
true,  and  legal  defence  to  a  part  of  the  claim 
upon  which  the  above  suit  was  brought  of  the 
following  character:  The  plaintiffs  statement 
filed  alleges  the  claim  for  92,33.')  pounds  of  ice 
(46.167  tons)  at  seven  dollars  per  ton.  This  de- 
ponent says,  to  wit:  That  one  Harry  B.  Crowell, 
in  the  early  part  of  the  present  year,  to  wit,  the 
month  of  March,  was  engaged  in  business  with 
the  said  plaintiff,  under  the  firm-name  of  Cro- 
well &  Class,  and  at  said  last-named  time  said 
Crowell  made  a  specific  contract  with  defendants 
to  deliver  to  them  ice  at  the  Continental  Hotel 
until  the  return  of  the  said  J.  E.  Kingsley  to 
Philadelphia  from  California,  at  the  price  of  four 
dollars  per  ton  ;  that  on  or  about  May  5,  18'JO, 
the  plaintiff  notified  defendants,  that  unless  they 
contracted  with  him  for  ice  for  the  season  at 
seven  dollars  per  ton,  that  he,  the  said  plaintiff, 
would  discontinue  Berving  ice  to  said  defendants 
from  that  date.  And  to  this  deponent  says,  that 
at  the  said  last-named  time  he  notified  plaintiff 
that  four  dollars  per  ton  was  the  price  agreed 
ii|K»n  between  them  ;  that  four  dollars  per  ton  was 
all  that  he  would  pay,  and  that  he  need  not  serve 
them  with  any  more  ice  except  at  four  dollars  per 
ton ;  that  the  said  defendants  are  ready  and 
willing  to  pay  the  sum  of  four  dollars  per  ton  for 
the  ice  delivered,  being  the  full  contract  price 
agreed  upon  between  them.  All  of  which  this 
deponent  expects  to  be  able  to  prove  upon  the 
trial  of  the  above  case." 

Subsequently  defendants  filed  a  supplemental 
affidavit  as  follows  : — 

44  Edward  F.  Kingsley,  being  duly  affirmed  ac- 
cording to  law,  deposes  and  says  that  he  is  one  of 


the  above-named  defendants,  and  has  a  just,  true, 
and  legal  defence  to  a  part  of  the  claim  upon 
which  the  above  suit  was  brought  of  the  follow- 
ing character,  viz  :  The  plaintiff's  statement  filed 
alleges  the  claim  for  92,335  pounds  of  ice  (46.167 
tons)  sold  and  delivered  at  seven  dollars  per  ton. 
This  deponent  denies  that  defendants  agreed  to 
pay  plaintiff  the  sum  of  seven  dollars  per  ton  for 
the  said  ice  ;  on  the  contrary,  this  deponent  says 
that  one  Harry  B.  Crowell,  on  or  about  the  fif- 
teenth day  of  March,  1890,  was  engaged  in  busi- 
ness with  the  said  plaintiff  under  the  firm-name 
of  Crowell  &  Class,  and  at  said  last-named  time 
the  said  Crowell  called  at  the  Continental  Hotel, 
the  then  and  now  place  of  business  of  the  said  de- 
fendants, and  then  and  there  endeavored  to  secure 
from  defendants  a  contract  to  purchase  ice  for  a 
term  of  years  at  a  reduced  price  ;  the  defendants 
declined  then  to  enter  into  any  contract  for  the 
delivery  to  them  of  ice  for  a  term  of  years ;  and 
the  said  Crowell  was  then  informed  that  J.  E. 
Kingsley,  one  of  said  defendants,  was  going  to 
California,  to  be  absent  about  two  months,  and 
would  make  no  long  contracts  before  his  return 
to  Philadelphia ;  the  said  Crowell  then  made  a 
verbal  agreement  as  follows  :  He  said  that  they, 
the  plain  tills,  would  deliver  to  defendants  ice  at 
the  Continental  Hotel,  until  the  return  of  the 
said  J.  E.  Kingsley  to  Philadelphia  from  Cali- 
fornia, at  four  dollars  ($4)  per  ton.  The  said 
J.  E.  Kingsley  returned,  as  aforesaid,  to  Phila- 
delphia on  or  about  the  tenth  day  of  May,  1890. 

14  That  on  or  about  the  fifth  day  of  May,  1890, 
the  plaintiff  sent  to  defendants  a  letter,  a  copy 
of  which  is  as  follows  : — 

Philadelphia,  May  5,  1890. 
Messrs.  J.  E.  Kixoblky  k  Son,  Philadelphia  : 

Gkntlkmk.n  :  Unless  you  agree  to  contract  with  us 
for  the  season  at  seven  dollars  ($7)  per  ton,  we  have 
concluded  to  discontinue  serving  you  with  ice  from 
this  date.  Please  give  bearer  answer.  If  not  in  vheu 
he  calls,  please  send  word  by  telephone  before  six 
o'clock. 

Yours  truly, 
Arctic  Htoria  Ick  Manupactcbiho  Compakt, 

Chas.  Class. 

"And  this  deponent  says  that,  in  reply  to  said 
letter,  that  he  notified  plaintiff  over  the  telephone 
that  four  dollars  ($4)  per  ton  was  the  price 
agreed  upon  between  them  ;  that  four  dollars  per 
ton  was  all  that  they  would  pay,  and  that  he, 
plaintiff,  need  not  serve  litem  with  any  more  ice, 
except  at  four  dollars  per  ton. 

44 And  this  deponent  says  that  plaintiff  did  not 
deliver  to  defendants  any  ice  after  the  said  fifth 
day  of  May,  1890. 

44  That  the  said  defendants  are  ready  and  will- 
ing to  pay  to  plaintiff  the  sum  of  four  dollars  per 
ton  for  the  ice  delivered,  the  said  sum  being  the 
full  contract  price  agreed  upon  between  them. 
All  of  which  this  deponent  believes,  and  expects 
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to  be  able  to  prove  upon  the  trial  of  the  above 
case." 

The  Court,  on  December  20, 1890,  made  ab- 
solute a  rule  for  judgment  for  want  of  sufficient 
affidavits  of  defence. 

Defendants  then  appealed  and  assigned  as  error 
this  action  of  the  Court. 

Henry  C.  Brown  (George  Frederick  Keene 
with  him),  for  appellants. 

Amos  If.  Evans,  for  appellee. 

The  original  affidavit  of  defence  is  not  specific. 
It  is  vague,  evasive,  and  uncertain,  and  leaves 
facts  necessary  to  a  just  and  legal  defence  to 
conjecture  and  mere  inferences. 
Peck  r.  Joues,  70  Pa.  83. 

The  affidavit  alleges  a  specific  contract,  but 
does  not  state  whether  said  contract  was  verbal 
or  written.  If  written,  no  copy  is  attached  to 
the  affidavit.  If  verbal,  its  terms  are  not  set 
forth  with  such  particularity  as  to  enable  the 
Court  to  determine  whether  the  construction 
placed  upon  it  by  the  defendants  is  warranted  or 
not. 

Willard  v.  Reed,  132  Pa.  5. 

Erie  City  v.  Butler,  120  Id.  382. 
The  supplemental  affidavit  of  defence  is  not 
only  equally  vague  and  evasive,  but  does  not  set 
out  any  contract  of  any  kind  by  any  one  with 
defendants. 

An  affidavit  of  defence  that  sets  up  an  agree- 
ment should  show  with  whom  it  was  made. 
Oriel  v.  Buokios,  114  Pa.  187. 

May  27,  1891.  McCollum,  J.  Charles 
ClaxH,  trading  as  the  Arctic  Hygeia  Ice  Manu- 
facturing Company,  appellee,  claims  by  his  state- 
ment filed  in  this  case  that  in  the  months  of 
April  and  May,  1890,  he  sold  and  delivered  to 
J.  E.  Kingsley  &  Co.,  appellants,  forty-six  tons 
and  one  hundred  and  sixty-seven  pounds  of  ice 
at  seven  dollars  per  ton.  It  is  not  denied  that 
the  ice  was  delivered  as  stated  in  the  claim,  and 
it  is  not  alleged  that  the  sum  charged  for  it  is 
exorbitant  or  above  the  market  price.  The  sole 
defence  made  to  the  claim  is,  therefore,  that  on 
or  about  the  15th  of  March,  1890,  one  Henry  B. 
Crowell,  who  was  then  engaged  in  business  with 
the  appellee  under  the  firm  name  of  Crowell  & 
Class,  agreed  with  the  appellants  to  deliver  to 
them  ice  at  four  dollars  per  ton  until  the  return 
of  J.  £.  Kingsley  from  California,  which  was 
expected  within  two  months.  To  develop  this 
defence  two  affidavits  were  required,  and  it  is 
fair  to  assume  that  these  contain  all  the  facta 
which  constitute  the  appellants'  answer  to  the 
claim.  It  is  not  stated  in  what  business  Crowell 
&  Class  were  engaged  on  the  loth  of  March, 
that  Crowell  had  authority  from  the  appellee  to 
make  contracts  for  the  sale  of  ice,  or  that  the  ice 
was  delivered  in  pursuance  of  the  contract.  All 
the  facts  alleged  in  the  affidavits  may  exist  with- 


out impairing  the  validity  or  justice  of  the  ap- 
pellee's demand.  To  hold  these  affidavits  suffi- 
cient we  must  infer  that  Crowell  &  Class  were 
engaged  in  the  ice  business,  and  that  the  appellee 
is  their  successor  and  delivered  the  ice  under 
their  contract,  or  that  he  authorized  Crowell  as 
his  agent  to  enter  into  the  agreement  which  is 
set  up  as  a  partial  defence  to  the  action.  If  the 
authority  of  Crowell  to  bind  the  appellee  by  the 
agreement  sufficiently  appeared  in  the  affidavits 
they  would  constitute  a  valid  defence  to  three- 
sevenths  of  the  claim.  But  this  essential  element 
of  the  defence  is  left  wholly  to  inference,  when, 
if  it  existed,  it  could  and  presumably  would  have 
been  stated  as  a  fact.  It  is  too  well  settled  to 
need  citation  of  authorities  that  the  affidavit 
must  contain  all  the  facts  necessary  to  make  a 
legal  answer  to  the  claim,  and  that  their  omission 
cannot  be  supplied  by  possible  inferences.  In 
this  case  it  is  not  even  averred  that  the  appellants 
believe  and  expect  to  be  able  to  prove  that  Cruwell 
had  authority  from  the  appellee  to  make  the 
contract,  or  that  the  ice  was  delivered  in  pur- 
suance of  it,  and  it  is  not  a  necessary  inference 
from  the  facts  /stated  in  the  affidavits  that  the 
contract  was  authorized  or  adopted  by  him.  It 
is  a  reasonable  and  statutory  rule  which  requires 
that  the  facts  relied  on  as  a  defence  shall  be 
plainly  stated  in  the  affidavit  that  the  Court  may 
judge  of  their  legal  effect  as  an  answer  to  the 
claim.  While  technical  precision  in  the  state- 
ment of  the  facts  is  not  demanded,  a  plain  and 
intelligible  averment  of  them  is  necessary.  Ap- 
plying to  this  case  the  well-settled  rules  which 
govern  the  statement  of  a  defence,  we  are  con- 
strained to  hold  with  the  Court  below  that  the 
affidavits  are  insufficient. 

The  judgment  is  affirmed. 

(See  preceding  case.] 

w.  m.  s.,  Jr. 


Common  Peas. 

C.  P.  No.  3.  September  21,  1891. 

Benevolent  Order  of  Active  Workers  to 
use  of  Binns,  Assignee  for  Benefit  of 
Creditors,  v.  Sanders. 

Corpora/ion  —  foreign  corporation  —  Fraud — 
Assignments — Conflict  of  laws — A  charter  of 
a  corporation  cannot  be  attacked  in  a  collateral 
proceeding  even  for  fraud  in  the  obtaining  of 
the  charter — A  foreign  corporation  may  assign 
its  property  in  Pennsylvania  for  the  benefit  of 
its  creditors,  although  an  Act  of  the  State  of 
its  incorporation  forbid  such  assignment  in 
said  State — Short-term  orders — An  agent  of  a 
"  short- term  order"  who  with  notice  that  the 
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order  has  made  an  assignment  has  paid  back  \ 
money  received  for  dues,  may  be  compelled  \ 
to  pay  the  same  amount  to  the  assignee  for 
creditors. 

Rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

The  statement  in  this  case  set  forth  that  the 
defendant  was  on  and  prior  to  the  28th  of  April, 
1891,  an  officer  and  employ^  of  the  Benevolent 
Order  of  Active  Workers,  being  secretary  of 
branch  No.  49  of  said  order ;  that  as  such  secre- 
tary it  was  his  duty  to  collect  from  the  members 
of  ihe  said  order,  connected  with  said  branch, 
the  dues  payable  by  them,  and  to  pay  over  the 
same  to  the  treasurer  of  the  said  order;  that,  on 
April  28,  1891,  the  corporation  made  an  assign- 
ment for  the  benefit  of  its  creditors  to  Burton 
Binns,  Esq.;  that  at  the  time  of  the  assignment 
the  defendant  had  in  his  hands  the  sum  of  $211 
derived  from  dues  collected  from  members  of 
branch  49,  which  sum  the  defendant  refused  to 
pay  over  to  the  assignee. 

The  affidavit  of  defence  set  up:  "That  the 
officers  and  organizers  of  the  said  order  did 
fraudulently  obtain  from  the  Slate  of  New  Jersey 
on  April  7,  1891,  a  charter  therefor,  ostensibly 
as  a  beneficial  association,  but  in  fact  to  carry 
on  the  same  as  a  short-term  order  for  their  indi- 
vidual gain.  The  said  officers  and  organizers 
then  framed  the  by-laws  of  said  order,  and 
represented  that  upon  the  payment  in  all  of  533, 
at  the  end  of  ten  weeks,  or  sooner,  under  certain 
conditions,  each  member  would  be  paid  $100, 
which  said  contract  and  mode  of  business  was 
in  excess  of  said  order's  charter  powers,  in  vio- 
lation of  the  laws  of  New  Jersey,  and  impossible 
of  performance  in  point  of  fact.  That  this  de- 
ponent, as  secretary  of  branch  No.  49  of  said 
order,  received  from  the  members  of  said  branch 
as  dues,  on  April  27  and  28,  the  sum  of  $96. 
On  account  of  the  inability  of  the  said  order  to 
carry  out  the  aforesaid  representations  upon  the 
faith  of  which  said  dues  were  paid  as  aforesaid, 
and  of  the  illegal  character  of  the  business  of 
the  order,  it  executed  a  deed  of  assignment  for 
the  benefit  of  creditors  to  said  Burton  Binns,  on 
April  28,  1891,  whereupon  the  members  paying 
said  dues  claimed  the  same  from  this  deponent, 
as  having  been  paid  under  fraudulent  misrep- 
resentation, and  in  violation  of  law,  and  he 
refunded  the  same  to  them,  and  he  has  now  no  ! 
money  of  said  order  in  his  possession. 

«'  Article  X.  of  the  by-laws  of  the  order  pro- 1 
vided  that  all  the  expenses  of  the  order  should 
be  kept  within  the  expense  fund,  which  consisted 
of  the  sum  of  $5  paid  by  each  member  for  the 
expense  of  the  order,  including  the  salaries  and 
commissions  of  its  officers,  which  sum  in  the 
three  weeks  of  the  life  of  the  order  exceeded 
$5000. 


" The  debts  due  by  said  order  do  not  exceed 
$100,  and  no  certificates  had  matured  at  the  time 
of  said  assignment ;  and  the  assets  of  said  order 
now  in  the  hands  of  said  assignee  are  more  than 
sufficient  to  pay  the  creditors  of  said  order,  and 
the  expense  of  winding  up  the  same. 

"  That  by  reason  of  said  charter  having  been 
obtained  by  fraud,  and  the  business  carried  on 
being  illegal,  and  the  representations  made  being 
untrue  and  fraudulent,  this  deponent  has  been 
advised  that  the  members  of  said  branch  No.  49, 
who  paid  him  their  dues  as  aforesaid,  were  en- 
titled to  receive  the  same  back  from  him,  and  as 
he  has  refunded  the  same  he  is  not  indebted  to 
the  plaintiff.  All  of  which  he  believes  to  be 
true  and  expects  to  be  able  to  prove  on  the  trial 
of  the  cause. 

"  That  the  Act  under  which  said  order  was 
incorporated  is  dated  March  22,  1886,  and  is  as 
follows : — 

"  '  Sec.  2.  This,  the  fifth  section  of  the  Act  to  which  this 
is  a  supplement  (the  Act  of  April  9,  1875),  be  amended, 
so  that  the  same  shall  read  as  follows : — 

"  '  That  the  sole  and  exclusive  objects  of  incorporation 
under  the  Act  shall  be  to  relieve  or  support  such  of  the 
members  thereof,  or  such  other  persons  as  shall  by  sick- 
ness, casualty,  old  age,  or  other  cause,  be  rendered  inca- 
pable of  attending  to  their  usual  occupation  or  calling,  to 
discourage  intemperance  and  diffuse  the  principle  of 
benevolence  and  charity ;  to  promote  the  decent  inter- 
ment of  deceased  members  or  widows  of  deceased  mem- 
bers; to  give  and  extend  benevolent  and  charitable  relief 
and  assistance  to  persons  who  are  not  members  of  incor- 
porations ;  to  promote  religion,  morality,  or  industry  by 
local  missions  or  Sunday  schools,  or  schools  of  a  charit- 
able nature;  and  other  charitable  objects;  and  one  or 
more  of  the  above  objects  may  be  provided  for  in  the 
constitution  and  by-laws  of  such  corporation,  which  sha.il 
have  power  to  provide  for  such  necessary  expenses  as  shall 
accrue  by  carrying  into  effect  the  said-  object  or  objects  ; 
and  no  part  of  the  funds  of  such  corporations  shall  be 
used  for  banking  purposes  or  in  any  way  except  as  pro- 
vided in  this  Act.' 

"  Under  the  law  of  New  Jersey  a  corporation 
cannot  assign  its  property  to  an  assignee  for  the 
benefit  of  creditors,  but  a  receiver  must  be  ap- 
pointed ;  the  deed  of  assignment  in  the  present 
case  is  therefore  void.  (See  American  Ice  Ma- 
chine Co.  v.  Steam  Fire  Engine  and  Machine 
Co.,  7  C.  E.  Green,  72)." 

Henry  Budd,  for  the  rule. 

It  is  to  be  noted  that  the  affidavit  does  not 
attempt  to  account  for  the  entire  amount  with 
which  the  defendant  is  charged  by  the  statement. 
The  charge  is  that  he  had  in  his  hands,  at  the 
time  of  the  assignment,  the  sum  of  $211.  The 
affidavit  merely  says  that  on  certain  days,  viz., 
the  27th  and  28th  of  April,  1891,  the  defendant 
collected  $96.  It  does  not  say  that  this  sum 
was  all  that  he  had  then  in  his  hands ;  it  does 
not  deny  that  he  collected  the  balance  of  the 
£211,  or  say  that  he  paid  over  said  balance,  or 
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in  any  other  way  meet  the  positive  assertion  of 
the  statement. 

It  is  further  to  be  noted  that  the  affidavit  does 
not  say  when  the  defendant  paid  back  the  sum 
of  596,  but  it  does  admit  having  made  such  pay- 
ment with  full  knowledge  of  the  assignment.  It 
is  hardly  necessary  to  add  that  the  effect  of  such 
a  payment  is  to  destroy  that  equality  which  in  a 
case  of  this  kind  is  the  truest  equity;  for  the 
members  to  whom  the  defendant  has  refunded 
their  dues  will  receive  not  a  dividend  as  will 
their  fellows  but  the  whole  amount. 

The  charter  of  the  association  cannot  be  at- 
tacked collaterally,  even  where  the  ground  of 
attack  is  that  it  was  obtained  by  fraud. 
Cochran  v.  Arnold,  8  P.  F.  Smith,  399. 
Garrett  v.  Dillsburg,  etc  ,  R.  R. ,  28  I<1.  465. 
A  fortiori  it  cannot  be  attacked  by  an  officer 
of  the  association,  who,  for  aught  that  appears 
in  the  affidavit,  was  a  party  to  the  fraud,  and, 
most  especially,  in  a  proceeding  brought  to  re- 
cover money  for  the  purpose  of  equitable  dis- 
tribution. 

A  corporation  has  a  right  to  assign. 
Dana  v.  Bank  of  the  U.  S„  5  W.  &  S.  223. 
Ardesco  Oil  Co.  v.  N.  A.  Min.  and  Oil  Co.,  16 
P.  F.  Smith,  375. 
But  it  is  said  that  this  is  a  New  Jersey  corpo- 
ration and  that  a  New  Jersey  corporation  has  no 
right  to  assign.    To  support  this  position  a  case 
in  7  C.  E.  Gr.  72,  has  been  cited.    An  exami- 
nation of  this  case  will  show  that  it  does  not 
decide  that  a  New  Jersey  corporation  cannot 
assign,  but  that  in  New  Jersey  an  assignment 
made  under  certain  circumstances  is  not  valid 
when  made  by  a  corporation.    The  decision  is 
upon  a  local  statute,  which  of  course  can  have 
no  extra-territorial  force.    But  even  if  the  de- 
cision were  intended  to  have  a  broad  scope  the 
right  of  assignment  would  remain.    A  corpora- 
tion when  it  comes  into  a  State  may  and  must 
conduct  its  business  in  accordance  with  the  laws 
thereof.    It  is  true  that  it  cannot  by  enter- 
ing another  State  than  that  of  its  origin  acquire 
additional  corporate  powers  properly  so  called  ; 
e.g.,*  corporation  whose  charter  forbidsits  holding 
stock  in  another  company  cannot  acquire  such 
right  by  entering  another  State  whose  policy  is 
not  adverse  to  such  holding,  but  it  can  by  enter- 
ing the  said  State  obtain  the  right  to  carry  on  its 
business  therein  in  the  usual  way  in  which  busi- 
ness is  there  carried  on,  subject,  in  that  respect, 
only  to  such  restrictions  as  the  State  may  im- 
pose upon  it,  either  as  conditions  of  entrance 
into  the  State  or  in  common  with  other  corpora- 
tions, domestic  or  foreign. 
Ernest  H.  Davis,  contra. 
The  business  of  the  order  was  in  violation  of 
law  and  all  its  acts  ultra  vires,  and  besides  the 
order  was  a  scheme  to  enrich  its  promoters  at 
the  expense  of  its  members — a  fraud. 


[Finletter,  P.  J.  Were  not  the  members 
parties  to  the  fraud  ?] 

The  assignee's  rights  are  not  greater  than 
those  of  the  assignor. 

Kent,  Santee  &  Co.'s  Appeal,  87  Pa.  165,  167. 
Marks'*  Appeal,  85  Id.  231. 
Trickett  on  Assignments,  |  1 14. 
The  assignee  stands  in  a  position  of  a  suitor 
asking  the  aid  of  a  Court  to  enforce  a  contract, 
illegal  and  against  public  policy,  when  no  rights 
of  innocent  third  parties  intervened ;  the  affi- 
davit having  set  up  that  the  debts  of  the  order  are 
less  than  $100. 

The  test  whether  a  demand  connected  with  an 
illegal  transaction  is  capable  of  enforcement  at 
law,  is  whether  the  plaintiff  required  the  aid  of 
this  illegal  transaction  to  establish  his  case. 
Swan  v.  Scott,  11  S.  &  R.  164. 
Story  on  Contract*,  $  610. 
Then  the  right  to  the  dues  depends  upon  the 
provisions  of  the  charter  and  by-laws  which  are 
illegal. 

Neblack  on  Mut.  Ben.  Socs.,  $  144. 
State  v.  Standard  L.  Ass'n,  38  Ohio  St.  281. 
[Finletter,  P.  J.    How  can  the  defendant 
avoid  the  consequences  of  having  received  the 
money  as  agent  of  the  order?] 
He  did  not  receive  as  such  agent. 
A  foreign  corporation  lias  no  right  to  make 
an  assignment  in  this  State  for  the  benefit  of 
creditors.    The  Act  of  March  24,  1818,  Pur. 
Dig.  121,  applies  only  to  individuals. 

In  New  Jersey  assignments  for  benefit  of 
creditors  cannot  be  made  by  corporations.  Re- 
ceivers must  be  appointed. 

Rev.  St.  N.  J.,  p.  36,  \  I ;  p.  187  \  57;  p.  t8S, 

\\  69.  70. 

American  Ice  Machine  Co.  v.  Steam  Fire  Engine 
Co.,  7  C.  E.  Green,  72. 

Eo  die.    Rule  absolute. 


Orpljan*'  Court. 


Frank's  Estate. 

Collateral  inheritance  tax —  When  it  accrues — 
When  it  may  not  be  avoided. 

A  release  or  conveyance  by  a  devisee,  legatee,  or  dis- 
tributee who  is  a  collateral  heir  or  stranger  to  the  blood 
of  the  testator,  to  one  whose  right  of  succession  is  not 
subject  to  the  tax  after  the  devise,  legacy,  or  distributive 
share  has  once  vested,  will  not  deprive  the  Commonwealth 
of  the  collateral  inheritance  tax. 

A  decedent  died  intestate,  seised  of  real  estate,  and 
leaving  to  survive  him  a  widow  and  a  sister;  the  tatter 
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released  her  interest  in  the  real  estate  to  the  former  for  a  I  Under  none  of  the  statutes  is  there  any  per- 
nominal  consideration:  'sonal  liability  on  the  part  of  the  legatee  or  de- 

//M,  that  the  interest  of  the  sister  was  not  relieved  ^  such>  tQ  ^  thft  ^  un]ess  he  actual|y 

or  constructively  accepts  or  receives  the  legacy 
or  share.  But  it  will  be  a  justification  and  a  de- 
fence for  refusing  to  pay,  that  he  has  absolutely 
renounced  and  refused  to  accept  the  inheritance 
or  legacy. 

Dos  Passos  on  Collat.  Inherit.  Taxes,  p.  219,  and 
cases  cited  in  note. 

S.  Davis  Page,  Edward  P.  AUinson,  and 

Boies  Penrose,  contra. 

May  29,  1891.  Hanna,  P.  J.  The  release 
or  conveyance  by  a  devisee,  legatee,  or  distri- 
butee, after  the  devise,  legacy,  or  distributive 
share  has  once  vested,  will  not  deprive  the  Com- 
monwealth of  the  collateral  inheritance  tax. 
The  tax  accrues  immediately  upon  the  death  of 
the  testator  or  intestate.  And  payment  cannot 
be  evaded  by  a  conveyance  or  assignment  to  one 
whose  right  of  succession  is  not  subject  to  the 
tax.  A  devisee  or  legatee  may  waive  all  claim 
and  refuse  the  bounty  of  a  testator,  or  to  share 
as  a  distributee,  but  if  he  be  a  collateral  heir  or 
stranger  to  the  blood  of  testator,  the  tax  remains 
due  and  payable.  In  the  case  before  us,  de- 
cedent, the  owner  of  real  estate,  died  intestate, 
leaving  surviving  his  widow,  but  no  issue,  and 
one  sister,  as  his  only  heirs-at-law.  Consequently, 
under  the  intestate  law,  the  real  estate  became 
immediately  vested  in  the  sister  in  fee,  subject 
only  to  the  life  estate  of  the  widow  in  one-half. 
Decedent  died  in  August,  1889,  and  in  De- 
cember, 1890,  sixteen  months  afterwards,  his 
sister,  by  proper  deed,  released  and  conveyed  all 
her  right,  title,  and  interest  in  the  real  estate  to 
the  widow,  to  the  end  that  she  should  hold  the 
same  as  sole  owner,  in  fee. 

It  is  therefore  contended,  because  the  sister 
waived  and  relinquished  her  interest  in  the  real 
estate  for  a  nominal  consideration,  in  favor  of 
the  widow,  it  is  thereby  relieved  from  payment 
of  the  collateral  tax.  But  as  shown  this  is  a  mis- 
taken view  of  the  law.  The  sister  inherited  the 
real  estate  of  her  brother  immediately  upon  his 
nounced  in  favor  of  the  widow;  it  being  real  [death.  It  then  passed  to  her,  and  by  virtue  of 
estate,  this  had  to  be  done  by  way  of  deed  of 'the  Act  of  May  6,  1887  (Purdon,  2148,  pi.  1), 


of  the  sister  was  not  relieved 
from  the  payment  of  the  collateral  inheritance  tax. 

Sur  appeal  from  decision  of  the  register  of 
wills  assessing  a  collateral  inheritance  tax. 

The  facts  were  these :  Henry  S.  Frank  died 
August  8,  1889,  intestate,  leaving  to  survive  him 
no  issue,  but  a  widow,  Rose  Frank,  and  one 
sister,  Henrietta  F.  Loeb,  wife  of  Marx  B.  Loeb, 
as  his  only  heirs-at-law.  •  Deceased  in  his  life- 
time purchased  a  house  and  lot  No.  2224  Green 
Street,  Philadelphia,  as  a  residence  and  home 
for  himself  and  his  wife;  and  it  was  known  to 
the  said  Marx  B.  Loeb  and  Henrietta  F.  Loeb 
that  it  was  the  wish  of  the  decedent,  that  he  and 
his  wife,  or  whichever  of  them  might  survive  the 
other,  should  continue  to  hold,  possess,  and 
enjoy  the  said  premises  as  in  absolute  ownership. 
Frank  died  suddenly,  without  expressing,  in 
writing,  or  in  legal  form  of  testamentary  dis- 
position, his  wish  and  desire  in  regard  to  said 
premises.  Marx  B.  Loeb  and  Henrietta  F. 
Loeb,  his  wife,  never  entered  into  the  possession 
or  enjoyment  of  said  premises  and  estate,  but 
the  possession  thereof,  since  the  death  of  the 
said  Henry  S.  Frank,  has  continuously  been  and 
now  is  in  the  said  widow,  Rose  Frank.  Mr.  and 
Mrs.  Loeb,  by  deed,  dated  December  15,  1890, 
and  duly  recorded,  reciting  the  foregoing  facts, 
and  that  they  desired  to  release  and  disclaim 
unto  the  said  Rose  Frank  any  right  or  title  that 
they  might  have  in  the  said  premises,  and  for 
the  consideration  of  one  dollar,  released  and  for- 
ever quit  claimed  the  said  premises  unto  the 
said  Rose  Frank,  her  heirs,  and  assigns  forever. 

The  register  of  wills  appraised  the  said  prop- 
erty at  "531,500,  less  one-half  in  which  the 
widow  has  life  estate  $15,750=15,750."  On 
which  the  tax  at  five  per  cent,  is  $787. 50,  and 
twelve  percent,  penalty  563,  or  a  total  of  $850.- 
50.  From  this  appraisement  the  administrators 
appealed. 

Mayer  Sulzberger,  for  appellants. 
In  this  case  the  collateral  heir  upon  whom  the 
law  cast  the  estate,  refused  to  take,  and  re- 


release. 

"  As  the  right  to  take  by  succession  and  testa- 
ment is  derived  from  the  State,  it  must  necessarily 
be  enjoyed  subject  to  such  conditions  as  the  State 
may  impose.  And  if  a  condition  be  that  the 
kindred  or  legatees  shall  pay  a  bonus,  this  is  not 


at  once  became  liable  to  the  tax.  The  widow 
obtained  title  from  her  after  she  became  the 
owner  by  operation  of  law,  and  when  she  so 
conveyed,  it  was  subject  to  the  lien  of  the  tax, 
which  accrued  at  the  death  of  the  decedent. 
The  Commonwealth  would  easily  and  con- 


a  tax  or  burden  imposed  on  their  property,  or  stantly  be  deprived  of  her  revenue,  provided  for 
on  the  property  of  anybody  else.  It  is  simply ;  by  the  Act  of  1887,  if  payment  of  the  tax  could 
the  price  of  the  privilege  which  the  State  has  \  thus  be  avoided. 

conferred  upon  them.    If  they  do  not  choose  to     The  appeal  is  dismissed,  and  assessment  of  the 


avail  themselves  of  the  privilege  they  need  not 
pay  the  price,  and  are  no  worse  off  than  before." 
Strode  v.  Commonwealth,  52  1^.  183. 


tax  by  the  register  sustained. 


w.  c.  s. 


Digitized  by  Goo 


WEEKLY  NOTES  OF  CASES. 


325 


Weekly  Notes  of  Cases. 


Vol.  XXVIII.]    FRIDA  Y,  OCT.  o,  /801.    [No.  25. 


Supreme  ©ourt. 


May,  »91,  49.  Jane  3,  1891. 

Commonwealth  v.  Delaware,  Lacka- 
wanna and  Western  R.  R.  Co. 

« 

Taxation — Corporations,  foreign  and  domestic — 
Property  used  in  this  and  other  States  taxable 
proportionately — Property  of  a  domestic  rail- 
road company  exclusively  used  in  other  States 
not  taxable  in  Pennsylvania. 

The  capital  of  a  domestic;  railroad  corporation  in- 
vested in  equipment,  used  interchangeably  on  its 
main  line  in  this  State  and  its  leased  lines  in  other 
States,  is  taxable  only  in  the  proportion  which  the 
number  of  miles  operated  and  equipped  by  it  in  Penn- 
sylvania bears  to  the  whole  number  operated  and 
equipped  by  it. 

For  purposes  of  taxation  tangible  personal  property 
has  a  tituB  wherever  it  may  be  found.  The  property 
of  foreign  and  domestic  corporations,  whether  located 
permanently  or  used  temporarily  in  Pennsylvania,  is 
subject  to  taxation  by  the  State. 

Pullman's  Palace  Car  Co.  i\  Comm'th,  107  Pa.  156, 
and  Comm'th  v.  American  Dredging  Co.,  122  Id.  386, 
followed. 

A  domestic  railroad  corporation  is  not  liable  to  taxa- 
tion in  Pennsylvania  upon  its  interest  in  a  railroad 
operated  by  it  in  another  State,  and  subject  to  taxa- 
tion by  that  foreign  State. 

Appeal  of  the  Commonwealth  of  Pennsylvania, 
plaintiff,  from  the  judgment  of  the  Common 
Pleas  of  Dauphin  County,  entered  upon  an  ap- 
peal by  the  Delaware,  Lackawanna  and  Western 
Railroad  Company,  defendant,  from  the  settle- 
ment by  the  auditor-general  and  State  treasurer 
for  tax  upon  its  capital  stock. 

The  case  was  tried  without  a  jury,  under  the 
Act  of  April  22,  1874,  and  the  findings  of  the 
Court  (Simonton,  P.  J.)  were  as  follows: — 

44  (1)  This  is  an  appeal  from  a  settlement 
made  by  the  auditor-general  and  State  treasurer 
on  the  tenth  day  of  September,  1890,  against 
the  defendant  for  tax  on  capital  stock  for  the 
year  ending  the  first  Monday  of  November, 
1889,  based  upon  a  report  made  by  defendant's 
secretary  and  treasurer  as  required  by  law.  In 
paid  settlement  defendant  is  charged  with  tax 
upon  the  whole  amount  of  its  capital  stock  of 
$26,200,000,  amounting  to  $91,700.  Defendant 
ha*  paid  $76,700  of  said  tax  and  has  appealed 


from  the  remainder  of  said  tax  on  the  ground 
that  it  is  levied  upon  property  outside  of  the 
taxing  jurisdiction  of  the  State  of  Pennsylvania, 
and  that,  therefore,  the  State  has  no  right  to  tax 
said  property,  and  that  the  settlement  is  there- 
fore invalid  and  unconstitutional. 

"  (2)  We  find  the  facts  with  reference  to  the 
situation  and  location  of  the  property  of  defend- 
ant represented  by  its  capital  stock  to  be  as  fol- 
lows : — 

"  The  general  office  of  the  company  is  at  No. 
26  Exchange  Place,  in  the  city  and  State  of 
New  York.  Its  capital  stock  is  $26,200,000, 
and  during  the  year  ending  as  aforesaid,  there 
were  declared  and  paid  upon  said  capital  stock 
four  dividends  of  1  f  |>er  centum  each  upon  the 
twentieth  day  of  January,  July  and  April  and 
October,  respectively,  making  a  total  of  7  per 
centum  for  the  year. 

"  The  main  line  of  railroad  owned  by  saiu 
company  in  Pennsylvania  extends  from  the 
Pennsylvania  and  New  York  State  line  near 
Great  Bend  Village  to  the  centre  of  a  railroad 
bridge  across  the  Delaware  River  near  Delaware 
Station,  originally  constructed  jointly  by  the 
Delaware,  Lackawanna  and  Western  Railroad 
Company  and  the  Warren  Railroad  Company,  a 
corporation  of  New  Jersey.  The  said  main  line 
of  railroad  in  Pennsylvania  is  114.61  miles  in 
length.  In  addition  thereto  the  company  owns 
branch  railroads  in  Pennsylvania  as  follows : 
Lackawanna  and  Bloomsburg  branch  from  Scran- 
ton  to  Northumberland,  80  miles ;  Winton 
branch,  from  Nay  Aug  to  Winton,  7.50  miles ; 
Keyser  Valley  branch,  from  junction  with  main 
line  to  Keyser  Valley,  6.48  miles;  Storr's  branch, 
from  Storr's  Junction  to  Storr's  Mine,  2.80. 

44  The  defendant  also  operates  and  has  therein 
such  interest  as  was  conveyed  by  the  agreement, 
a  copy  of  which  is  hereunto  annexed  and  marked 
4  Exhibit  A,'  and  made  part  of  this  finding,  a 
railroad  known  as  the  Warren  Railroad,  extend- 
ing from  the  centre  of  the  railroad  bridge  across 
the  Delaware  River  hereinbefore  mentioned,  to  a 
point  known  as  the  4  Junction,'  in  the  State  of 
New  Jersey,  the  said  road  being  18.80  miles  in 
length,  all  in  the  State  of  New  Jersey.  The 
Warren  Railroad  Company,  from  which  the  said 
Warren  Railroad  was  acquired,  never  owned  any 
equipment,  but  the  said  road  has  been  at  all 
times,  and  still  is,  operated  with  equipment 
furnished  by  the  Delaware,  Lackawanna  and 
Western  Railroad  Comjwny.  It  is  operated  as 
a  part  of  the  main  line  of  the  Delaware,  Lacka- 
wanna and  Western  Railroad. 

44  In  addition  to  the  railroads  above  mentioned 
the  Delaware,  Lackawanna  and  Western  Railroad 
Company  docs  now,  and  did  in  1889,  operate 
under  lease  for  various  terms  of  years  the  follow- 
ing railroads : — 
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44  Valley  Railroad,  from  a  connection  with  the 
main  line  of  D.,  L.  &  W.  R.  R,  Co.,  at  the  New 
York  and  Pennsylvania  State  line  to  Bingham- 
ton,  N.  Y.,  11.64  no  ilea,  all  in  the  State  of  New 
York.  The  company  owning  this  road  possessed 
but  100  box  cars  and  no  passenger  equipment 
whatever.  Such  freight  cars  as  are  needed  in 
addition  to  the  said  box  cars,  all  locomotives,  and 
all  passenger  equipment  are  supplied  by  the  D.,  L. 
&  W.  R.  R.  Co. 

"  Cayuga  and  Susquehanna  Railroad,  from  the 
Susquehanna  River  near  Owego  to  Ithaca,  New 
York,  84  41  miles,  all  in  the  State  of  New  York. 
This  road  has  its  own  equipment. 

44  New  York,  Lackawanna  and  Western  Rail* 
road  Company  in  Pennsylvania,  6.41  miles, 
equipped  by  the  D.,  L.  &  W.  R.  R.  Co. 

"  New  York,  Lackawanna  and  Western  Rail- 
road Company  in  New  York,  207.79  miles,  all  in 
New  York.    This  road  has  its  own  equipment. 

"  Greene  Railroad,  from  Chenango  Forks  to 
Greene,  New  York,  8.10  miles,  all  in  New  York. 
The  entire  freight  equipment  of  this  road  is  fur* 
nished  by  the  D.,  L.  &  W.  R.  R.  Co. 

"  Utica,  Chenango  and  Susquehanna  Valley 
Railroad  Company,  from  Greene,  N.  Y.,  to  Utica, 
N.  Y.,  75.66  miles,  with  branch  to  Richfield 
Springs,  21.75  miles.  Total,  97.41  miles,  all 
in  New  York.  The  entire  freight  equipment  of 
this  road  is  furnished  by  the  D.,  L.  &  W.  R.  R. 
Co. 

"  Oswego  and  Syracuse  Railroad,  34.98  miles, 
all  in  New  York.  This  road  has  its  own  equip- 
ment. 

44  Morris  and  Essex  Railroad,  119.85  miles, 
all  in  New  Jersey.  This  road  has  its  own  equip- 
ment. 

"Morris  and  Essex  Extension,  1.91  miles,  all 
in  New  Jersey.    No  equipment  of  its  own. 

44  Passaic  and  Delaware  Railroad,  13.99  miles, 
all  in  New  Jersey.    No  equipment  of  its  own. 

44  Chester  Railroad,  10.02  miles,  all  in  New 
Jersey.    No  equipment  of  its  own. 

44  Newark  and  Bloomfield  Railroad,  4.24  miles, 
all  in  New  Jersey.    No  equipment  of  its  own. 

44  The  D.,  L.  &  W.  R.  R.  Co.  also,  by  reason  of 
the  ownership  of  a  majority  of  the  stock,  controls 
the  Syracuse,  Binghamton  and  New  York  Rail- 
road, 81  miles  iu  length,  all  in  New  York ; 
and  the  Sussex  Railroad,  29.52  miles,  in  New 
Jersey.  The  last  two  roads  have  their  own 
equipment. 

44  The  total  miles  of  railroad  owned,  leased,  or 
controlled  and  operated  by  the  Delaware,  Lacka- 
wanna and  Western  Railroad  Company  is  891.41, 
of  which  217.15  miles  are  in  Pennsylvania,  and 
673.66  in  New  York  and  New  Jersey.  The  total 
equipment  owned  by  the  Delaware,  Lackawanna 
and  Western  Railroad  Company  was  inventoried 
December  31, 1889,  at  $8,134,823.  This  equip- 


ment was  used  upon  the  entire  system  inter- 
changeably with  the  equipment  of  such  of  the 
leased  and  controlled  roads  mentioned  as  possessed 
their  own  equipments— that  is  to  say,  the  leased 
equipment  of  roads  in  other  States  was  used  in 
Pennsylvania,  and  that  owned  by  the  Delaware, 
Lackawanna  and  Western  Railroad  Company 
was  used  in  other  States.  It  is  difficult  to  deter- 
mine precisely  what  should  be  considered  the 
equipment  of  the  roads  in  Pennsylvania  and  what 
the  equipment  of  the  roads  outside  of  Pennsyl- 
vania. But  we  believe  it  would  be  fair  to  divide 
the  aforesaid  valuation  of  equipment  owned  by 
the  company  as  follows,  via. : — 

44  Value  of  equipment  for  operating  the  roads 
in  Pennsylvania,  $5,075,342. 

44  Valuation  of  equipment  owned  by  Delaware, 
Lackawanna  and  Western  Railroad  Company, 
for  use  of  its  roads  outside  of  Pennsylvania, 
$3,059,481. 

44  The  Delaware,  Lackawanna  and  Western 
Railroad  Company  owns  real  estate  outside  of 
Pennsylvania  located  and  valued  as  follows,  viz : 
Binghamton,  New  York,  $23,905.52 ;  Buffalo, 
New  York,  $304,790.28  ;  New  York  City,  $201,- 
418.48;  Rochester,  New  York,  $23,185.03; 
Chicago,  Illinois,  $51,740.60;  Staten  Island, 
New  York,  $1,609.35  ;  Utica,  New  York,  $50,- 
388.05;  ore  lands  in  New  Jersey,  $40,120.11  ; 
Syracuse,  New  York,  $20,083.86.  It  also  owns 
vessels,  barges,  and  tugs,  built,  registered,  and 
used  wholly  outside  of  Pennsylvania,  of  the  value 
of  $156,526.17. 

44  (3)  The  road  owned  by  the  Delaware,  Lacka- 
wanna and  Western  Railroad  Company  in  Penn- 
sylvania was  built  primarily  for  the  purpose  of 
transporting  to  markets  outside  of  the  State  the 
products  of  anthracite  coal  lands  in  said  State, 
and  the  principal  business  of  the  railroads  owned 
or  leased  and  operated  by  said  company  in  Penn- 
sylvania does  now,  and  did  in  the  year  1889, 
consist  chiefly  of  the  transportation  of  freight  and 
passengers  by  continuous  carriage  upon  a  single 
way-bill  or  ticket,  from  points  in  Pennsylvania 
to  points  in  other  States,  or  from  points  in  other 
States  to  points  in  Pennsylvania,  or  from  points 
in  another  State  passing  through  Pennsylvania  to 
points  in  other  States.  The  transportation  upon 
said  roads  in  Pennsylvania  of  freight  and  passen- 
gers local  to  Pennsylvania — that  is  to  say,  between 
points  both  of  which  are  within  said  State — did 
not,  in  the  year  1889,  exceed  say  19  per  centum 
of  the  entire  transportation  business  conducted 
upon  said  roads. 

44  The  ownership,  interest,  or  estate  of  the 
Delaware,  Lackawanna  and  Western  Railroad 
Company  in  the  Warren  Railroad  Company  is, 
and  was  in  the  year  1889,  of  a  fair  cash  value  of 
not  less  than  $1 ,000,000.  In  this  estimate  we  do 
not  include  the  equipment  of  the  Warren  Rail- 
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road,  which  is  owned  by  the  Delaware,  Lacka- 
wanna and  Western  Railroad  Company. 

"An  analysis  of  the  facts  shows  that  of  the 
total  miles  of  railroad,  owned,  leased,  or  con- 
trolled and  operated  by  defendant  in  the  States 
of  Pennsylvania,  New  Jersey,  and  New  York, 
amounting  to  891.41  miles,  there  are  in  Penn- 
sylvania 217.75  miles,  and  outside  of  Pennsyl- 
vania 673.66  miles ;  and  that  defendant  owns  the 
equipment  of  147.31  miles  of  the  roads  outside  of 
Pennsylvania,  the  remaining  526.35  miles  of  road 
being  equipped  by  the  several  corporations  from 
which  the  defendant  has  leased  said  roads,  or 
which  are  controlled  by  it  by  reason  of  its  owner- 
ship of  stock  therein. 

"  As  it  does  not  appear  from  the  evidence  or 
findings  of  facts  that  the  defendant  has  any  of  its 
property  represented  by  its  capital  stock  invested 
in  these  526.35  miles  of  road,  we  think  they  can- 
not be  included  in  any  computation  of  the  pro- 
portion of  the  capital  stock  not  taxable  by  the 
State  of  Pennsylvania.  After  excluding  these, 
we  have  a  proportion  of  217.75  miles  in  Pennsyl- 
vania and  147.31  miles  outside  of  Pennsylvania 
upon  which  the  equipment  is  owned  by  the  de- 
fendant and  is  used  interchangeably.  The  total 
value  of  equipment  owned  by  defendant  we  have 
found  to  be  $8,134,823,  and  therefore  the  portion 
of  defendant'scapital  stock  represented  by  this  sum 
is  taxable  only  in  the  proportion  thus  indicated. 
It  is  true  that  the  findings  of  fact  show  that  the 
equipment  owned  by  the  other  roads,  leased  or 
controlled  by  defendant,  is  used  interchangeably 
upon  the  roads  of  said  companies  and  defendant's 
own  road  in  Pennsylvania,  but  we  think  this 
furnishes  no  ground  for  including  the  mileage  of 
said  roads  in  the  apportionment,  for  if  this  were 
done  we  must  necessarily,  also,  have  the  value  of 
their  equipment  which  is  not  given ;  and  it  is 
fair  to  assume  that  if  their  equipment  was  not 
used  in  Pennsylvania  there  would  be  a  corres- 
pondingly larger  proportion  of  the  equipment 
owned  by  defendant  in  this  State. 

"  The  findings  of  fact  show  that  the  value  of 
the  leasehold  interest  held  by  defendant  in  the 
Warren  Railroad  is  one  million  dollars.  This 
excludes  the  idea  that  any  larger  proportion  of 
capital  stock  of  defendant  is  represented  by  said 
leasehold  interest  or  is  invested  in  said  road,  and 
therefore  the  only  exemption  which  can  be  con- 
ferred upon  defendant's  capital  stock  is  the  ex- 
emption of  one  million  dollars  of  its  capital  stock. 
In  arriving  at  these  proportions,  we  assume  the 
value  of  the  assets  to  be  the  same  as  the  par  of 
the  capital  stock,  the  tax  being  levied  on  the 
ba&is  of  the  amount  of  dividend  declared,  and 
not  upon  the  appraisement. 

"  The  legal  questions  here  involved  are  prac- 
tically the  same  as  some  of  those  which  were 
considered  in  the  case  of  the  Commonwealth  v. 


The  Pennsylvania  Company,  June  T.,  1889,  of 
Dauphin  County,  Common  Pleas  [pending  in 
Supreme  Court],  and  for  the  reasons  there  given, 
which  we  need  not  here  repeat,  we  think  that  the 
amount  of  the  capital  stock  of  defendant,  repre- 
sented by  the  value  of  its  equipment,  should  be 
apportioned  for  taxation  according  to  the  propor- 
tions, 217.75  miles  taxable  and  147.31  miles  not 
taxable,  and  that  the  amount  of  its  capital  which 
represents  the  value  of  its  interest  in  the  lease 
of  the  Warren  Railroad,  as  well  as  the  amount 
which  represents  its  investments  in  real  estate 
outside  of  the  State  of  Pennsylvania,  and  the 
amount  which  represents  its  investments  in  ves- 
sels, barges,  and  tugs,  built,  registered,  and  used 
wholly  outside  of  Pennsylvania,  are  exempt  from 
taxation  by  the  State  of  Pennsylvania. 
"  We  embody  these  results  in  the  following 

"  CONCLUSIONS  OF  LAW. 

"  (1)  Defendant  is  not  liable  to  taxation  by  the 
State  of  Pennsylvania  on  so  much  of  its  capital 
stock  as  is  represented  by  the  value  of  its  lease- 
hold interest  in  the  Warren  Railroad ;  and  the 
settlement  hereby  appealed  from,  so  far  as  it  taxes 
said  investment,  is  erroneous  and  illegal. 

"  (2)  Defendant  is  liable  to  taxation  by  the 
State  of  Pennsylvania  dnly  on  $f  parts  of 
the  whole  amounts  of  its  capital  stock  invested 
in  equipment,  this  being  the  proportion  which 
the  number  of  miles  operated  and  equipped  by 
it  in  Pennsylvania  bears  to  the  whole  number  of 
miles  operated  and  equipped  by  it,  and  the  settle- 
ment appealed  from,  so  far  as  it  taxes  any  greater 
amount  of  capital  so  invested,  is  erroneous  and 
illegal. 

«*  (3)  Defendant  is  not  liable  to  taxation  by  the 
State  of  Pennsylvania  on  so  much  of  its  capital 
stock  as  is  represented  by  the  value  of  the  real 
estate  owned  by  it  outside  of  Pennsylvania,  and 
the  settlement  appealed  from,  so  far  as  it  taxes 
said  amount,  is  erroneous  and  illegal. 

"  (4).  Defendant  is  not  liable  to  taxation  by  the 
State  of  Pennsylvania  on  so  much  of  its  capital 
slock  as  is  represented  by  the  value  of  the  ves- 
sels, barges,  and  tugs  owned  by  it,  which  were 
built  and  are  registered  and  used  wholly  outside 
of  the  State  of  Pennsylvania,  and  the  settlement 
appealed  from,  so  far  as  it  taxes  said  investments, 
is  erroneous  and  illegal. 

"  (5)  Defendant  having  paid  to  the  treasurer 
of  the  State  of  Pennsylvania  the  whole  amount 
of  tax  legally  due  on  the  settlement  appealed 
from,  judgment  is  directed  to  be  entered  in  favor 
of  the  defendant  if  exceptions  be  not  filed  within 
the  time  limited  by  law." 

Exceptions  were  filed  to  the  foregoing  findings 
by  both  parties.  The  only  one  sustained  which 
afreets  the  questions  raised  on  this  appeal  was  the 
following,  filed  by  the  Commonwealth:  "The 
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company  defendant  is  a  domestic  corporation, 
having  been  chartered  by  the  Act  of  March  11, 
1853  (P.  L.  16S),  which  Act,  together  with  the 
Acts  therein  referred  to,  and  the  supplements 
thereto,  is  made  a  part  of  this  finding  of  fact." 

Judgment  was  accordingly  entered  in  favor  of 
the  defendant ;  whereupon  the  Commonwealth 
appealed,  assigning  for  error  the  overruling  of 
several  exceptions  filed  by  it  to  the  findings  of 
the  Court. 

Jamet  J.  Stranahan,  deputy  attorney-general 
(  William  U.  Mensel,  attorney-general  with  him), 
for  the  appellant. 

This  appeal  raises  two  questions : — 

(1)  Whether  the  capital  of  a  domestic  corpo- 
ration invested  in  equipment  used  interchange- 
ably on  its  main  line  in  this  state,  and  its  leased 
lines  in  other  states,  is  exempt  from  taxation  by 
this  State  ;  and — 

(2)  Whether  a  domestic  company  is  entitled 
to  any  exemption  from  the  tax  on  its  capital 
stock  by  reason  of  leasehold  interests  in  foreign 
roads,  none  of  the  capital  of  the  company  being 
invested  in  said  leases,  but  the  company  having 
proved  that  the  lessee's  interest  was  worth  a  sum 
—in  this  case  $1,000,000. 

The  decision  of  the  lower  Court  allowing  the 
exemption  asked  for  in  each  case  is  opposed  in 
principle  to  the  case  of — 

Comm'th  v.  Standard  Oil  Co.,  101  Pa.  119. 

Prior  to  the  decision  in  that  case  (101  Pa.  119) 
the  Courts  had  never  been  asked  to  apportion  the 
capital  stock  tax,  except  in  cases  of  railroad  com- 
panies or  companies  of  like  nature  which  had 
been  chartered  by  two  States  and  whose  capital 
stock  was  invested  in  a  line  of  works  lying  in  the 
two  States.  As  these  companies  owed  their  exis- 
tence but  partially  to  this  State,  and  had  but 
part  of  their  capital  stock  invested  In  works  which 
the  grant  by  this  State  authorized  them  to  build, 
the  Courts,  from  comity  or  necessity,  held  that 
the  company  should  pay  tax  only  on  such  part  of 
its  capital  stock  as  had  been  invested  in  this 
State  under  the  authority  of  the  grant  from  this 
State,  and  where  no  objection  was  raised  by 
either  party,  it  was  assumed  that  the  mileage 
basis  furnished  a  fair  measure  of  the  capital  thus 
employed. 

Comm'th  v.  Bridge  Co.,  9  Am.  L.  Reg.  (0.  S.) 

Comm'th  r.  C.  P.  &  A.  R.  R.  Co.,  29  Pa.  370. 
Pitta.  Ft.  W.  &  C.  Ry.  Co.  v.  Comm'th,  66  Id.  73. 
Comm'th  v.  P.  &  C.  R.  R.  Co.,  2  Pearson,  389. 
No.  Cent.  Ry.  Co.  Case,  2  Leg.  Opin.,  No.  24. 

The  Standard  Oil  Company  was  a  foreign  cor- 
poration, and  the  first  case  which  allowed  any 
apportionment  of  the  capital  stock  tax  of  a  purely 
domestic  corporation  was — 

Comm'th  r.  Penna.  Coal  Co.,  41  Leg.  Int.  125 ; 
affirmed  by  Supreme  Court,  and  unreported. 

That  case  decided  that  when  any  part  of  the 


assets  of  a  domestic  corporation  was  invested  in 
real  estate  outside  the  State  or  in  government 
bonds,  the  capital  stock  of  such  company  was  ex- 
empt from  taxation  to  that  extent,  for  the  reason 
that  this  State  bad  no  power  to  tax  it.  This 
seemed  such  a  departure  from  the  previous  prac- 
tice that  the  Court  hedged  its  decision  about  with 
these  words:  *•  This  decision  is  expressly  re- 
stricted to  the  tax  on  capital  stock  and  to  capital 
stock  representing  tangible  property  situated 
without  the  State  and  there  employed  for  corpo- 
rate purposes.  Its  language  must  be  understood 
as  used  in  reference  to  the  question  decided." 

The  universal  understanding  of  the  principle 
on  which  the  cases  of  the  Standard  Oil  Co.  and 
the  Penna.  Coal  Co.  were  based,  has  been  that  in 
the  ca.se  of  a  foreign  corporation  only  so  much  of 
its  capital  was  taxable  as  can  be  shown  to  have 
been  brought  within  the  confines  of  this  State, 
while  in  the  case  of  a  domestic  corporation  only 
such  portion  of  its  capital  stock  is  exempt  as  is 
shown  to  be  beyond  the  taxing  power  of  the 
Slate.  In  other  words,  in  the  case  of  a  domestic 
company  the  burden  is  on  the  company  to  show 
that  the  State  cannot  tax  a  part  of  the  capital ;  in 
the  case  of  a  foreign  corporation  the  burden  is  on 
the  State  to  show  what  it  can  tax. 

The  question  of  exemption  in  the  case  of  a 
domestic  corporation  is  a  question  of  power,  not 
of  comity  or  equitable  adjustment.  The  intention 
of  the  State  is  to  tax  the  whole  capital  stock  of 
every  company  created  by  it,  and  exemption 
begins  only  where  power  to  tax  ceases. 

(1)  In  the  present  case,  as  all  the  equipment 
is  used  in  this  State  and  none  of  it  permanently 
located  elsewhere,  the  State  has  the*  power  to 
lax  it. 

The  situs  for  taxation  of  the  equipment  of  a 
railroad  company  is  the  domicile  of  the  company. 

B.  &  O.  R.  R.  Co.  v.  Allen,  17  A.  &  B.  R.  R.  Cas. 
464. 

Pacific  R.  R.  v.  Cass  Co.,  53  Mo.  17. 
Orange  k  A.  R.  R.  Co.  v.  Alexandria,  17Gratt. 
176. 

Hays  v.  Pacific  Mail  8.  S.  Co.,  17  How.  596. 
8t.  Louis  v.  Kerr j  Co.,  11  Wall.  423. 
Sangamon  &  Morgan  R.  R.  Co.  v.  Morgan  Co.,  14 
III.  163. 

Wilkey  v.  City  of  Pekin,  19  111.  160. 
Ontario  Bank  r.  Bunnell,  10  Wend.  187. 
Bnr roughs  on  Taxation,  186. 
Cooley  on  Taxation,  273. 

Comm'th  v.  Standard  Oil  Co.,  101  Pa.  119,  149. 
Comm'th  r.  Amer.  Dredging  Co.,  122  Id.  386. 

There  is  no  real  conflict  between  Pullman's 
Palace  Car  Co.  v.  Comm'th  (107  Pa.  156)  and 
the  decisions  quoted  above.  That  case  decided 
merely  that  where  there  is  no  other  basis  for  de- 
termining what  proportion  of  a  foreign  trans- 
portation company's  capital  stock  is  within  this 
State,  the  value  of  its  rolling  stock  habitually 
used  here  may  be  taken  as  the  basis. 


Digitized  by  Google 


WEEKLY  NOTES  OF  CASES. 


We  do  not  deny  that  a  State  can  tax  capital 
represented  by  rolling  stock  of  a  foreign  corpora- 
tion doing  business  within  the  Slate,  but  we  do 
claim  that  the  State  creating  a  corporation  is  not 
debarred  from  taxing  that  part  of  its  capital  in- 
vested in  rolling  stock  because  the  cars  and 
engines  run  in  and  out  of  the  State  continually  ; 
and  we  claim  that  under  the  decision  in  the 
American  Dredging  Company  Case  (1*22  Pa. 
88GJ  the  reason  for  levying  the  tax  is  all  the 
stronger  since  it  is  not  alleged  that  this  property 
is  taxed  in  any  other  jurisdiction. 

(2)  Leasehold  interests  in  real  estate  are  but 
chattels,  and  are  properly  taxable  at  the  domicile 
of  the  lessee. 

It  is  not  claimed  that  any  of  the  defendant's 
capital  $toei  was  ever  invested  in  the  Warren 
Railroad  Company.  In  fact  it  is  difficult  to  see 
bow  capital  stock  can  be  invested  in  a  lease,  un- 
less the  lease  had  been  purchased  from  some 
former  lessee  for  a  cash  consideration  and  the 
lease  then  assigned,  which  is  not  the  case  here. 
This  leasehold,  if  it  has  in  fact  the  value  put  upon 
it,  represents,  not  the  capital  stock  of  the  defend- 
ant, which  never  entered  into  it,  but  part  of  its  sur- 
plus account.  It  is  a  book  asset,  not  actual  tangible 
property,  and  it  will  be  noticed  in  this  case  that 
the  Court  in  ascertaining  what  proportion  this 
item  bore  to  the  capital  of  the  company  defend- 
ant, "  assumed"  that  the  par  of  the  capital  stock 
represented  the  total  capital  of  the  defendant, 
whereas  it  is  in  fact  only  slightly  over  one-half  of 
its  total  assets. 

No  authorities  have  been  found  directly  in 
point,  but  the  case  most  nearly  resembling  this 
Lb 

State  v.  Hoosatonio  R.  R.  Co.,  7  A.  &  K.  R.  R.  Css. 
238. 

See  also  Archer  r.  R.  R.  Co.,  Id.  249  ;  102  111.  493. 
M>  E.  Olmsted,  for  the  appellee. 
Where  rolling  stock  is  used  continuously  upon 
a  line  extending  into  two  or  more  States,  neither 
State  can  tax  to  the  full  extent,  but  each  is  en- 
titled to  a  fair  proportion. 

Pullman's  Palace  Car  Co.  v.  Comin'th,  107  Pa.  156 ; 

141  U.  S.  18. 
Pullman's  Palace  Car  Co.  v.  Twombly,  29  Fed. 
Rep.  658. 

By  the  terms  of  the  agreement  of  October  1, 
1857,  between  the  Warren  Railroad  Co.  and  the 
Delaware,  Lackawanna  and  Western  R.  R.  Co., 
which  is  made  part  of  the  findings  of  fact  by  the 
Court  below,  the  Warren  Company  conveyed  to 
defendant  all  of  its  property — 

To  hare  and  hold  the  said  railroad,  lands,  road-bed, 
•nperetraotures,  buildings,  and  fixtures,  with  all  and 
lingular,  the  hereditaments  and  appurtenance*  there- 
to, belonging,  or  in  anywise  appertaining,  unto  the 
•aid  parties  of  the  second  part,  their  successors  and 
SMigns,  with  all  the  rights,  privileges,  immunities, 
and  franchises,  for  the  full,  free,  and  uninterrupted 
Qm  and  enjoyment  of  the  same,  as  fully,  to  all  intents 
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and  purposes,  as  the  same  are  Tested  in,  or  might  be 
exercised  by  the  said  party  of  the  first,  for  and  during 
the  full  term  and  continnanoe  of  the  legal  existence  of 
the  said  the  Warren  Railroad  Company,  yielding  and 
paying  for  the  same  the  amount  and  in  the  manner 
hereinafter  stipulated. 

As  the  charter  of  the  Warren  Railroad  Com- 
pany is  perpetual,  this  conveyance  amounts  to  a 
fee  simple.  This  road,  which  lies  wholly  in  New 
Jersey,  is  actually  taxed  and  lawfully  so,  to  the 
full  extent  of  its  value,  by  the  State  of  New  Jer- 
sey. Our  tax  laws  do  not  contemplate  the  impo- 
sition of  a  tax  by  this  State  upon  property  which 
is  lawfully  taxable  in  other  States.  A  tax  on 
capital  stock  is  a  tax  on  property. 

Comm'th  v.  Standard  Oil  Co.,  101  Pa.  119. 

Comm'th  v.  Amer.  Dredging  Co.,  122  Id.  386. 

A  lease  which  is  perpetual  or  which  may  be 
made  perpetual  at  the  option  of  the  lessee,  con- 
veys an  estate  of  freehold,  practically  in  fee 
simple. 

Caldwell  v.  Fulton,  31  Pa.  475. 

Sanderson  v.  Scran  ton,  105  Id.  469. 

D.  L.  &  W.  R.  R.  Co.  r.  8anderson,  109  Id.  583. 

Cincinnati  College  v.  Yeatman,  30  Ohio  St.  276. 

June  12,  1891.  Per  Curiam.  We  are  un- 
able to  see  that  the  ruling  of  the  Court  below  is 
in  conflict  with  Com.  v.  Standard  Oil  Company 
(101  Pa.  119).  That  company  is  a  foreign  cor- 
poration, and  it  was  held  that  it  was  not  the  in- 
tention of  our  taxing  Acts  to  tax  the  whole  capi- 
tal stock  of  such  corporations  doing  business 
within  this  Commonwealth,  irrespective  of  the 
place  of  its  investment,  but  to  tax  the  property 
of  such  company,  that  is  to  say,  its  capital  stock, 
to  the  extent  that  it  brings  such  property  within 
the  State  in  the  transaction  of  its  business.  This 
is  the  only  equitable  rule  which  will  secure  to  the 
Commonwealth  its  fair  proportion  of  tax  and  yet 
enable  such  corporations  to  carry  on  their  legiti- 
mate business.  For  if  a  corporation  having  its 
situs  in  our  State  and  transacting  business  in 
every  other  State  of  this  country  can  be  taxed  in 
each  State  to  the  full  amount  of  its  capital  stock, 
the  result  is  confiscation. 

The  defendant  here  is  a  domestic  corporation, 
and  it  was  contended  that  its  capital  invested  in 
equipment  used  interchangeably  on  its  main  line 
in  this  State  and  its  leased  lines  in  other  States 
is  not  exempt  from  taxation  in  this  State.  The 
Court  below  held  otherwise,  and  from  this  deci- 
sion the  Commonwealth  has  appealed. 

It  is  true  that  the  situs  of  a  domestic  corpora- 
tion is  in  this  State,  and  that  for  many  purposes 
the  domicile  of  the  person,  whether  natural  or 
artificial,  draws  to  it  the  personal  property  be- 
longing to  such  owner.  That  this  is  so  as  to 
such  intangible  property  as  is  not  the  subject  of 
taxation  elsewhere,  such  as  money  at  interest, 
may  be  conceded.    But  for  the  purposes  of  taxa- 
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tion  tangible  personal  property  has  a  titut  where- 
ever  it  may  be  found.  Hence  it  was  held  in 
Pullman's  Palace  Car  Company  v.  The  Common- 
wealth (107  Pa.  166),  the  said  company  being  a 
foreign  corporation,  that  the  proportion  of  the 
capital  stock  of  the  company  invested  and  used 
in  Pennsylvania  is  taxable  here,  and  that  the 
amount  of  the  tax  may  be  properly  ascertained 
by  taking  as  a  basis  the  proportion  which  the 
number  of  miles  operated  by  the  company  in  this 
State  bean  to  the  whole  number  of  miles  oper- 
ated by  it,  without  regard  to  the  question  where 
any  particular  car  or  cars  were  used.  This 
Court  saying  in  its  opinion :  "  They  (the  cars) 
are  operated  within  this  State.  They  are  daily 
passing  from  one  State  to  the  other.  They  are 
used  in  performing  the  functions  for  which  the 
corporation  was  created.  The  fact  that  they 
were  also  used  and  operated  in  other  States  cannot 
wholly  exempt  them  from  taxation  here.1'  This 
case  has  recently  been  affirmed  by  the  Supreme 
Court  of  the  United  States,  although  the  report  of 
the  case  has  not  yet  reached  us.  [141  U.  S.  18.] 
On  the  other  hand,  we  held  in  Com.  v.  Ameri- 
can Dredging  Company  (122  Pa.  386)  that  the 
dredges,  which  were  the  subjects  of  the  contro- 
versy, were  taxable  at  the  situs  of  the  company, 
for  the  reason  that,  although  wholly  used  outside 
of  the  Commonwealth,  they  did  not  remain  in 
any  one  place  long  enough  to  render  them  liable 
to  taxation  there.  This  Court  saying  in  its  opin- 
ion :  "  From  the  nature  of  the  business  it  is  in 
one  place  to-day  and  in  another  to-morrow,  and 
hence  not  taxable  in  the  jurisdiction  where  tem- 
porarily employed.  It  follows  that  if  not  taxa- 
ble here  it  escapes  altogether." 

It  may  be  that  in  the  case  of  a  domestic  cor- 
poration the  Commonwealth  would  have  the 
power  to  tax  its  entire  capital  stock,  no  matter 
where  found,  nor  how  invested,  and  notwithstand- 
ing that  the  whole  or  the  greater  portion  of  its 
stock  was  invested  in  tangible  property  located 
and  used  in  other  States,  and  liable  to  taxation 
by  the  laws  of  those  States.  But  the  Common- 
wealth is  not  a  bandit  with  a  pistol  at  the  throat 
of  every  property  owner.  On  the  contrary,  she 
imposes  no  greater  burdens  than  the  necessities 
of  the  State  require,  and  she  endeavors,  at  least, 
to  impose  those  burdens  in  as  equitable  a  manner 
as  the  wisdom  of  the  Legislature  and  the  diffi- 
culties of  the  subject  admit. 

We  do  not  think  it  was  error  for  the  learned 
Court  below  to  hold  that  the  defendant  was  not 
liable  to  taxation  by  this  State  on  its  interest  in 
the  Warren  Railroad.  That  road  is  wholly  out- 
side of  the  State,  and  whatever  the  defendant's 
interest  therein  may  be  it  is  liable  to  taxation 
by  the  State  of  New  Jersey.  We  think  it  comes 
within  the  principles  above  indicated. 

Judgment  affirmed.  A.  B.  H. 


Jan.  '91,  210.  March  25,  1891. 

Gillmer  v.  Daix  et  al. 

Will — Construction  of — Fee  simple  title — Equity 
— Specific  performance — Attempted  restraint 
on  alienation  of  fee  simple  by  subsequent 
words  in  will  void. 

A  fee  is  not  to  be  taken  away  by  words  of  doubtful 
meaning. 

Testator  provided  as  follows :  I  give  and  bequeath  to 
my  son  G.  all  my  real  and  personal  estate.  Should  he 
die  without  leaving  to  any  person,  then  lo  my  brother  R. 
during  his  life,  after  his  death  to  all  the  children  and 
grandchildren  of  my  MSter-inlaw  L.  : 

Held,  that  a  fee  simple  was  given  G.  by  the  first 
sentence  of  the  will,  and  that  the  second  sentence  conld 
not  cut  down  the  estate  already  given  Viewed  as  an 
expression  of  the  testator's  desire  that  G.  shall  make  a  will 
and  leave  the  property  to  some  one,  the  second  sentence 
is  precatory;  and  regarded  as  a  condition  that  G.  shall 
make  a  will,  it  is  void  as  an  attempted  restraint  on  the 
alienation  of  a  fee. 

Appeal  of  Augustus  F.  Daix  and  Augustus  F. 
Daix,  Jr.,  copartners,  trading  as  A.  F.  Daix  & 
Son,  agents,  defendants,  from  the  decree  of  the 
Common  Pleas  No.  4,  of  Philadelphia  County, 
granting  the  relief  prayed  for  in  a  bill  in  equity 
filed  by  Mauricio  W.  Gillmer,  for  the  specific 
performance  of  a  contract  for  the  sale  of  land. 

The  bill  set  forth  the  following  facts :  ( 1 )  Mar- 
garet J.  Gillmer  in  her  lifetime  was  seised  in  fee, 
inter  alia,  of  all  that  certain  lot  (described). 
(2)  Being  so  seised  she  died  February  23,  1887, 
having  first  made  her  last  will  and  testament, 
dated  August  5,  1886,  duly  proved,  registered, 
etc.,  whereby  she  devised  said  premises  unto 
Mauricio  W.  Gillmer,  her  son,  the  said  plaintiff, 
in  fee.  (3)  The  language  of  the  will  is  as  fol- 
lows:— 

North  Walks,  August  5th,  1886. 

T,  Margaret  J.  Gillmer,  widow  of  the  late  John  Smith 
Gillmer,  of  Bahia,  Brazil,  being  of  sound  mind,  do  hereby 
declare  and  pronounce  this  to  be  my  last  will  and  testa- 
ment. 

Jtrm.  I  give  and  bequeath  to  my  son  Mauricio  Wao- 
derly  Gillmer,  all  my  real  and  personal  estate.  Should  he 
die  without  leaving  to  any  person,  then  to  my  brother 
William  T.  Kay,  during  his  life,  after  his  death  to  all  the 
children  and  grandchildren  of  my  sister-in-law,  Margaret 
Smith  Lock,  of  Tennessee.  The  paper  that  I  have  given 
to  my  brother  William  T.  Ray  I  want  to  remain  as  it  is. 

Margaret  Jam  Gillmer. 

(4)  The  paper  referred  to  in  said  will  is  as 
follows : — 

I  hereby  agree  that  any  sum  realized  from  the  sale  of 
my  property  at  Sixty-first  and  Vine  streets,  over  and 
above  $40,000,  after  paying  the  present  mortgage  on  the 
same  ot  $9500,  shall  be  the  property  of  my  brother  W.  T. 
Kay,  providing  the  net  sum  realized  does  not  exceed 
#55,000;  should  it  exceed  that  sum  then  any  additional 
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amount  received  shall  be  equally  divided  between  my 
brother  and  myself. 

Margaret  J.  Gillmrr. 
North  Wales,  October  28,  1877. 

(5)  William  T.  Ray,  mentioned  in  said  will, 
died  April  22,  1890,  unmarried  and  intestate. 

(6)  Being  advised  that  under  the  will  he  be- 
came seised  of  an  estate  in  fee  simple  in  said  j 
premises,  plaintiff  made  with  the  defendants  an  j 
agreement  of  sale,  of  which  the  following  is  a 
copy:— 

This  agreement  ....  witnesseth,  that  the  said  1 
Mauricio  W.  Gillmer,  for  the  consideration  hereinafter 
mentioned,  doih  hereby  for  himself  and  for  his  executors, 
etc.,  covenant  and  agree  with  the  said  Augustus  F.  Daix, 
etc.,  that  he, the  said  Gillmer,  will, on  or  before  the  first  day 
of  October,  1890,  at  the  cost  of  the  said  Daix,  etc.,  by  a 
good  and  sufficient  deed  of  conveyance,  grant  and  con- 
vey unto  Daix,  etc.,  all  that  certain  lot  of  ground  situate 
(lot  described).  And  the  said  Daix,  etc.,  hereby  cove- 
nant, promise,  and  agree  with  the  said  Gillmer,  etc.,  that 
they,  the  said  Daix,  etc.,  shall  and  will  pay  unto  the  said 
Gillmer,  etc.,  the  sum  of  forty  thousand  dollars  in  manner 
following,  viz.,  The  sum  of  ten  thousand  dollars  at  the 
time  of  the  execution  of  the  deed,  and  the  balance  of  said 
purchase- money,  viz.,  thirty  thousand  dollars  to  be  jecured 
by  a  first  or  purchase-money  mortgage,  together  with  a 
bond  and  warrant,  which  bond  and  warrant  will  bear  in- 
terest at  the  rate  of  five  and  three-tenths  per  cent,  per  an- 
num, and  to  be  payable  within  five  years  from  its  date. 

In  witness,  etc. 

(7)  Plaintiff,  in  fulfilment  of  said  agreement, 
has  executed  and  offered  to  deliver  to  said  Daix, 
etc.,  the  defendants,  and  has  offered  to  execute 
and  deliver  to  such  person  or  persons  as  they,  the 
said  defendants,  may  direct,  a  fee  simple  deed  in 
the  usual  form  for  the  said  premises,  but  the  de- 
fendants have  refused  to  receive  the  same  in 
execution  of  the  said  agreement,  alleging  that 
the  said  plaintiff  does  not,  under  the  said  will, 
show  a  good  title  in  fee  simple  in  himself  to  the 
said  premises. 

The  bill  prayed  a  decree  (1)  that  the  plaintiff 
does  take  a  fee  simple  estate  in  the  premises  de- 
scribed in  the  bill,  and  that  the  attempted  re- 
straint on  alienation  of  said  fee  simple  implied 
in  the  subsequent  words  in  said  will,  is  void  and 
of  no  effect.  (2)  That  the  defendants  be  ordered 
and  decreed  to  fulfil  their  contract  of  purchase 
set  forth  in  the  bill,  and  that  they  pay  all  costs 
in  this  case. 

The  answer  admitted  paragraphs  1  to  5  of  the 
bill,  and  admitted  the  agreement  and  tender, 
but  set  up  that  under  the  will  the  plaintiff  did 
not  become  seised  in  fee,  and  hence  could  not 
make  a  good  title  as  required  by  the  agreement ; 
and  further  alleged  willingness  on  the  part  of 
the  defendants  to  carry  out  the  agreement  upon 
a  good  title  in  fee  being  assured  to  them. 

The  cause  was  heard  on  bill  and  answer  on 
December  6,  1890,  and  on  December  13,  1890, 


the  Court  entered  the  following  decree  :  And 
now,  to  wit,  December  13,  1890,  this  case  came 
on  before  this  Court,  and  was  argued  by  counsel 
on  bill  and  answer,  whereupon  it  is  considered, 
ordered,  and  decreed  that  the  complainant, 
Mauricio  W.  Gillmer,  does  take  a  fee  simple 
estate  in  the  premises  described  in  the  said  bill 
under  the  will  of  his  deceased  mother,  and  that 
the  attempted  restraint  of  alienation  on  said  fee 
simple  by  the  subsequent  words  in  said  will  is 
void  and  of  no  effect,  and  that  the  defendants 
are  ordered  and  decreed  to  fulfil  their  contract 
of  purchase  set  forth  in  said  bill,  and  that  they 
pay  the  costs  in  this  case. 

Whereupon  the  defendants  took  this  appeal, 
assigning  for  error  the  decree  of  the  Court. 

/antes  W.  Laws,  for  appellants. 

Plaintiff  takes  but  a  life  estate  under  his 
mother's  will,  with  a  power  of  appointment  by 
will ;  upon  failure  to  exercise  this  power,  a  re- 
mainder for  life  and  then  in  fee  is  limited  to 
others.  There  is  an  entire  absence  of  any  inten- 
tion, express  or  implied,  that  the  plaintiff  should 
have  the  power  to  dispose  of  the  estate  or  con- 
sume it  in  his  lifetime.  This  construction  does 
violence  to  no  part  of  the  will,  but  gives  effect 
to  all  the  provisions.  If  possible,  every  will 
must  be  construed  so  as  to  give  effect  to  all  the 
clauses. 

France's  Estate,  75  Pa.  225. 

The  will  shows  upon  its  face  that  it  was  wrttten 
by  the  testatrix  without  the  advice  of  counsel,  so 
that  its  terms  are  to  be  given  a  popular  meaning 
rather  than  a  technical  one. 

The  words  "  should  he  die  without  leaving  to 
any  person,"  taken  alone,  would  indicate  the 
intention  of  the  testatrix  to  confer  upon  her  son, 
by  implication,  a  power  of  appointment  by  will. 
And  the  words  "die"  and  leaving"  would  in- 
dicate that  she  contemplated  and  intended  that 
her  son  should  enjoy  his  estate  until  his  death  ; 
but  there  is  an  entire  absence  of  any  intention, 
express  or  implied,  that  he  should  have  the 
power  to  dispose  of  or  consume  the  estate  in  his 
lifetime. 

Furthermore,  testatrix  provides  in  the  most 
unequivocal  terms  what  disposition  shall  be  made 
of  the  property  upon  the  failure  of  her  son  to 
dispose  of  it  in  the  one  manner  in  which  she  has, 
]  by  necessary  implication,  given  him  the  power, 
I  and  she  directs  that  her  estate  shall  go  to  her 
J  brother  for  life,  with  remainder  over  in  fee  to 
her  other  relatives. 

The  words  aj  the  will,  "  I  give  and  bequeath 
to  my  son  all.  my  real  and  personal  estate,"  do 
not  convey  a^'ee. 

Fox's  Appeal,  99  Pa.  38a. 

This  case^is  to  be  distinguished  from  one  in 
which  th»c  is  a  clear  intention  to  devise  a  fee 
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and  then  an  attempt  to  restrain  its  alienation. 
Here  there  is  no  express  gift  of  the  fee,  neither 
is  there  any  attempted  restraint  of  alienation. 

The  Act  of  April  8,  1833  (§  9,  P.  L.  249, 
Purd.  Dig.  171 1,  pi.  10),  provides  that — 

All  devises  of  real  estate  shall  pass  the  whole  estate 
of  the  testator  in  the  premises  devised,  although  there  be 
no  words  of  inheritance  or  of  perpetuity,  unless  it  appear 
by  a  devise  over,  or  by  words  of  limitation,  or  otherwise, 
in  the  will,  that  the  testator  intended  to  devise  a  less  estate. 

If  the  gift  to  the  appellee  without  words  of 
limitation  or  perpetuity  with  an  express  devise 
over  would  vest  in  him  a  life  estate,  a  power  of 
appointment  engrafted  on  it  will  not  enlarge  it 
to  a  fee. 

4  Kent's  Com.  319. 
Dodson  v.  Ball,  60  Pa.  492. 
Yarnall's  Appeal,  70  Id  342. 

Joseph  Mellors,  for  appellee. 

Under  the  Act  of  April  8,  1833,  §  9  (supra), 
the  first  sentence  of  the  devise  vested  in  the 
plaintiff  a  fee. 

Fox's  Appeal  (99  Pa.  382),  relied  upon  by 
the  appellants,  is  not  in  point,  the  words  of 
the  will  in  that  case — "  She  at  no  time  to  give 
or  bequeath  any  portion  of  said  estate  out  of  my 
family,  as  at  her  decease  I  wish  my  estate  which 
remains  to  go  to  my  nephews  and  nieces  which 
may  be  living  at  that  time" — clearly  showing  an 
intention  to  give  but  a  life  estate,  though  pre- 
ceded by  the  words,  "  I  do  give  and  bequeath 
to  my  beloved  wife  all  my  real  and  personal 
estate." 

The  second  sentence  of  the  will  in  question 
implies  a  wish  that  the  testatrix's  son  might  not 
die  intestate  should  he  not  part  with  the  prop- 
erty in  his  lifetime. 

The  words  "  Should  he  die  without  leaving 
to  any  person,"  do  not  indicate  at  all  the  inten- 
tion of  the  testatrix  to  confer  upon  her  son  a 
power  of  appointment  by  will ;  but,  on  the  con- 
trary, they  recognize  that  he  has  a  power  of  de- 
vise by  virtue  of  the  quantity  of  estate  he  takes; 
and  if  he  has  a  power  of  devise,  then,  of  course, 
he  has  a  fee. 

A  power  of  alienation  is  necessarily  insepa- 
rable from  an  estate  in  fee. 

Karker's  Appeal,  60  Pa.  141. 

4  Kent,  131  to  135. 

McWilliams  v.  Nisly,  2  S.  &  R.  513. 

Schermerhorn  v.  Negus,  1  Denio,  448. 

A  general  restraint  of  alienation  when  an- 


nexed to  an  absolute  estate  is  void,  upon  the 
familiar  principle  that  conditions  repugnant  to 
the  estate  to  which  they  are  annexed  bind  not. 
Jauretche  v.  Proctor,  48  Pa.  466, 472. 
A  devise  of  an  estate  generally  or  indefinitely 
with  a  power  of  disposition  over  it,  carries  a  fee. 
Church  v.  Disbrow,  52  Pa.  219. 
A  gift  over,  if  the  devisee  or  legatee  does  not 
dispose  of  his  interest  or  dies  intestate,  is  void 
both  as  regards  realty  and  personalty. 
Theobald  on  Wills,  2d  ed.,  p.  460,  citing — 
Holmes  v.  Godson,  2  Jur.,  N.  S.  383;  25  L.  J.  Ch. 
317. 

Barton  v.  Barton,  3  K.  &  J.  $12. 
Lightboume  v.  GUI,  3  B.  P.  C.  250. 
Re  Mortlock's  Trusts,  3  K.  &  J.  456. 
Re  Yalden,  iD.M.&G.  53. 
Watkins  v.  Williams,  3  Mac.  &  G.  622. 
Henderson  v.  Cross,  29  B.  216. 
Perry  v.  Merritt,  18  Eq  152. 
In  re  Wilcocks's  Settlement,  I  Ch.  D.  229. 

April  13,  1 89 1.  Per  Curiam.  We  agree1 
with  the  learned  Judge  below  that  Mauricio  VV. 
Gillmer  took  a  title  in  fee  simple  under  his 
mother's  will  to  the  real  estate  described  in  the 
bill.    The  language  of  the  will  is  as  follows : — 

"  Item.  I  give  and  bequeath  to  my  son 
Mauricio  Wanderly  Gillmer,  all  my  real  and. 
personal  estate.  Should  he  die  without  leaving 
to  any  person,  then  to  my  brother,  William  T. 
Ray,  during  his  life,  after  his  death  to  all  the 
children  and  grandchildren  of  my  sister-in-law, 
Margaret  Smith  Lock,  of  Tennessee.  The  paper 
that  I  have  given  to  by  brother,  William  T. 
Ray,  I  want  to  remain  as  it  is." 

The  first  sentence  above  quoted  gives  a  fee  to 
her  son.  So  much  is  clear.  The  second  is  not 
clear,  and  upon  this  ground  alone  we  might 
affirm  this  case,  as  a  fee  is  not  to  be  taken  away 
by  words  of  doubtful  meaning.  The  most  that 
the  writer  can  make  of  the  second  sentence  is 
that  it  is  an  expression  of  the  testator's  desire 
that  her  son  shall  make  a  will  and  leave  the 
property  to  some  one.  This,  if  so,  would  be 
precatory — the  mere  expression  of  a  wish.  If, 
however,  we  regard  it  as  a  condition  that  he 
shall  make  a  will,  the  condition  is  void  under 
all  the  authorities.  In  any  view  we  think  the 
decree  is  free  from  error. 

The  decree  is  affirmed,  and  the  appeal  dis- 
missed at  the  costs  of  the  appellants. 

A.  R.  H. 
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Supreme  Court 

Oct.  '91,  37.  January  12,  1891. 

Commonwealth  ex  rel.  Tate  v.  Bell. 

Habeas  corpus — Practice — Delegate  election — 
Nominating  convention — Bribery —  Contempt 
of  Court— Act  of  May  23,  1887— Art.  Hi., 
sec.  32,  of  Constitution. 

When  a  relator,  in  his  petition  for  a  writ  of  habeas 
corpus,  seta  out  that  lie  was  adjudged  guilty  of  con- 
tempt of  Court  on  refusing  to  testify  as  a  witness,  and 
sentenced  to  pay  a  fine  and  uudergo  imprisonment, 
this  Court  will  not  consider  an  objection  to  the  return 
of  the  sheriff  that  the  commitment  does  not  set  out  the 
contempt  or  the  facts  showing  the  jurisdiction  of  the 
Court. 

When  a  person  is  committed  for  contempt  of  Court 
for  refusing  to  testify  in  a  case  where  a  third  person 
has  been  indicted  for  bribery,  the  question  of  the  suffi- 
ciency of  the  indictment  against  such  third  person,  or 
whether  the  acts  charged  therein  constitute  an  indict- 
able otiencn,  will  not  be  examined  iuto  on  a  hearing  on 
the  writ  of  habeas  corpus. 

Delegate  elections  and  nominating  conventions  are 
a  necessary  part  of  our  representative  and  elective 
svstem,  and  as  such  they  are  recognized  and,  to  some 
/xtent,  guarded  and  regulated  by  law.  Bribery  or 
delegates  to  nominating  conventions  is  a  fraud  upon 
our  elective  system. 

Under  the  Act  of  May  23,  1887  (P.  L.  161),  which 
provides  that  any  competent  witness,  except  defen- 
dants actually  upon  trial  in  the  criminal  Court,  may 
be  compelled  to  testify  iu  any  proceeding,  civil  or 
criminal,  but  he  may  not  be  compelled  to  answer  any 
questions  which,  in  the  opinion  of  the  trial  Judge, 
would  tend  to  criminate  him,  the  trial  Judge  is  the 
proper  person  to  determine  whether  any  particular 
question  is  one  tending  to  criminate  the  witness. 

Art.  III.,  sec.  32,  of  the  Constitution  provides  as 
follows  : — 

"  Any  person  may  be  compelled  to  testify  in  any 
lawful  investigation  or  judicial  proceeding  against  any 
person  who  may  be  charged  with  having  committed  the 
offence  of  bribery  or  corrupt  solicitation,  ....  and 
shall  not  be  permitted  to  withhold  his  testimony  upon 
the  ground  that  it  may  criminate  himself,  ....  but 
4uch  testimony  shall  not  afterwards  be  used  against 
lum  in  any  judicial  proceeding  except  perjury,  .  .  .  . 
and  any  person  convicted  of  either  of  the  offences 
aforesaid,  shall  ....  be  disqualified,"  etc. 

litld  ( 1 )  In  construing  a  Constitution  its  words  should 
W  taken  in  their  popular,  uatural,  and  ordinary 
niwaniug  rather  than  in  any  technical  or  restricted 
**nse. 

(2)  That  the  captions  of  such  an  instrument  are 
merely  intended  to  indicate  the  general  character  of 
the  articles  to  which  they  are  prefixed. 


(3)  The  words  "offence  of  bribery"  etuptoyed  in 
this  section  mean  all  bribery,  whether  bribery  at  com- 
mon law,  or  under  the  Constitution  itself,  or  any  kind 
of  statutory  bribery. 

Habeas  corpus,  issued  from  the  Supreme  Court, 
wherein  John  R.  Tate  was  relator,  and  Samuel 
W.  Bell,  sheriff  and  keeper  of  the  common  jail 
of  Lawrence  County,  was  defendant. 

The  following  is  a  copy  0f  the  relator's  petition 
for  the  writ : — 

"The  petition  of  John  R.  Tate  respectfully 
represents  that  on  the  15th  day  of  December, 
1800,  at  No.  8  September  Session  of  the  Court  of 
Quarter  Sessions  of  Lawrence  County,  there  was 
pending  and  undetermined  an  indictment  against 
one  William  D.  Wallace,  wherein  it  was  charged  : 

"  First.  That  the  said  William  D.  Wallace  did 
on  the  3d  day  of  July,  1890,  unlawfully, 
and  corruptly  promise  and  agree  to  give  to  the 
I  said  John  R.  Tate  and  others,  electors  and  dele- 
I  gates  to  a  nominating  convention,  cunvened  for 
I  the  nomination  of  a  candidate  for  congress  in 
the  Twenty-fifth  Congressional  District,  certain 
gifts  or  rewards,  to  wit,  a  large  sum  of  money,  to 
wit,  $1200,  in  consideration  that  the  said  John 
R.  Tate  and  others,  electors  and  delegates  afore- 
said, would  give  and  cast  their  votes  in  said  con- 
vention for  the  nomination  of  Alexander  Mc- 
Dowell as  a  candidate  for  the  office  of  congress 
aforesaid  ;  the  said  Alexander  McDowell  being  a 
candidate  for  said  nomination. 

"  Second.  That  said  William  D.  Wallace  did 
on  the  same  day  unlawfully  and  corruptly  solicit, 
encourage  and  request  the  said  John  R.  Tale  and 
others  to  receive  and  accept  said  sum  of  money 
as  a  bribe  and  |iecuniary  reward  to  induce  and  in- 
fluence them  to  make  and  join  in  the  nomination 
of  said  Alexander  McDowell  as  a  candidate  lor 
said  office. 

"That  on  the  same  15th  day  of  December, 
1890,  at  No.  11  September  Session  of  said  Court, 
there  was  pending  and  undetermined  an  indict- 
ment charging  :  First.  That  your  petitioner,  John 
R.  Tate,  elector  and  delegate  in  the  convention 
aforesaid,  did  on  the  3d  day  of  July,  1890,  unlaw- 
fully, wickedly  and  corruptly  accept  and  receive 
from  said  William  D.  Wallace,  and  divers  other 
persons  unknown,  friends  of  Alexander  McDowell, 
a  candidate  as  aforesaid,  a  certain  gift  or  reward 
in  money,  to  wit,  the  sum  of  $G50,  under  an 
agreement  and  promise  that  he,  the  said  John  R. 
Tate,  elector  and  delegate  as  aforesaid,  iu  said 
convention,  would  give  his  vote  for  the  nomina- 
tion of  said  Alexander  McDowell  as  the  candi- 
date aforesaid.  And  that  John  R.  Tate  did  on 
the  same  day  unlawfully,  wickedly  and  corruptly 
accept  and  receive  the  promise  of  said  William 
D.  Wallace  and  other  persons  unknown,  friends 
of  said  Alexander  McDowell,  that  he,  the  said 
John  R.  Tate,  should  thereafter  receive  a  certain 
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gift  or  reward  in  money,  to  wit,  the  sum  of  $650,  J 
if  lie,  the  said  John  R.  Tate,  would  give  his  vote 
in  said  nominating  contention  for  the  nomination 
of  said  Alexander  McDowell. 

44  And,  second.  That  said  John  R.  Tate,  after- 
wards on  the  same  day  in  pursuance  of  said  un- 
lawful, wicked, and  corrupt  agreement  aud  promise 
did  give  his  vote  for  the  nomination  of  said 
Alexander  McDowell,  and  did  thereupon  unlaw- 
fully, wickedly,  and  corruptly  accept  and  receive 
from  said  William  D.  Wallace,  and  others  un- 
known, said  gift  or  reward  in  money,  to  wit,  the 
sum  of  $650. 

44  And,  third.  That  on  the  6ame  day  said  John 
R.  Tate  did  unlawfully,  wickedly  and  corruptly 
offer  and  agree  with  the  said  William  D.  Wallace 
and  others,  unknown  friends  of  said  Alexander 
McDowell,  to  give  his  vote  at  said  nominating 
convention  to  said  Alexander  McDowell,  in  con- 
sideration, that  for  his  said  vote  for  paid  Alexander 
McDowell,  he,  the  said  John  R.  Tate,  should  re- 
ceive a  gift  or  reward  in  money,  to  wit,  the  sum 
of  $050. 

"  And,  fourth.  That  on  the  same  day  said  John 
R.  Tate,  a  delegate  elected  from  Beaver  County, 
and  acting  as  a  delegate  in  said  convention,  un- 
lawfully, wickedly,  and  corruptly  did  solicit, 
accept  and  receive  from  said  William  D.  Wal- 
lace, and  others  unknown,  a  certain  bribe  in 
money,  to  wit,  the  sum  of  $650,  to  induce  and 
influence  him,  the  said  John  R.  Tate,  to  make 
and  join  in  the  nomination  for  said  office  of  said 
Alexander  McDowell. 

44  And,  fifth.  That  on  the  same  day  the  said 
John  R.  Tat«-,  acting  as  a  delegate  in  said  con- 
vention, did  unlawfully,  wickedly,  and  corruptly 
solicit,  accept,  and  receive  from  said  William  D. 
Wallace  and  others  unknown,  a  certain  bribe  in 
money,  to  wit,  the  sum  of  $050,  to  induce  and 
influence  him,  the  said  John  R.  Tate,  then  and 
there  to  make  and  join  in  the  nomination  for  said 
office  of  said  Alexander  McDowell. 

44  That  on  the  said  Deceml>er  15,  1890,  the  said 
William  D.  Wallace  being  on  trial  before  the 
Honorable  A.  L.  Hazkn,  President  Judge,  and 
his  associates  and  jury,  in  the  county  of  Law- 
rence aforesaid,  upon  the  indictment  first  above 
mentioned,  your  petitioner,  John  R.  Tate,  was 
called  as  a  witness  in  behalf  of  the  Common- 
wealth against  said  William  D.  Wallace,  and 
being  duly  sworn  was  inquired  of  by  the  acting 
district  attorney  as  follows  : — 

44  Q.  State,  Mr.  Tate,  whether  you  ever  heard 
the  defendant  in  this  case,  Mr.  Wallace,  talk 
about  drawing  a  check  at  any  time  during  the 
nominating  convention  held  in  this  city? 

44  Q.  State  whether  you  ever  heard  him  make 
any  offers  or  promises  of  money  to  Thomas  J. 
Downing  and  Edwin  Shaffer,  in  connection  with 
any  other  person,  in  case  they  would  vote  for 
Major  McDowell  ? 


J  44  Q.  Did  you  have  any  conversation  with  Wil- 
liam D.  Wallace  about  how  you  should  vote  that 
day  ? 

44  Q.  State  whether  Mr.  Wallace  had  any  pack- 
ages of  envelopes  there  that  day  with  money  in 
them  ? 

44  Q.  State  whether  Mr.  Wallace  offered  any 
money  to  Thomas  J.  Downing  and  Edwin  Shaffer, 
in  connection  with  any  other  parties  ? 

44  Q.  Was  he  soliciting  you  to  vole  for  Major 
McDowell  at  the  times  you  were  in  his  office  ? 

44  Q.  At  the  times  you  were  in  his  office,  on 
the  last  day  of  the  convention,  did  he  offer  you, 
Downing,  or  Shaffer,  any  money  as  an  induce- 
ment in  case  you  would  vote  for  Major  McDowell, 
and,  if  so,  how  much  ? 

44  Q.  Didn't  you,  when  you  were  asked  in  the 
grand  jury  at  the  last  term  of  Court,  whether 
Mr.  Wallace  had  offered  you  $1200,  yourself, 
Tate,  Shaffer,  and  Downing,  the  last  day  of  the 
convention,  and  didn't  you  answer  that  question 
and  say  he  had  ? 

44  Q.  Mr.  Tate,  state  whether  you  ever  beard 
Mr.  Wallace  talk  about  drawing  a  check  at  any 
time  during  the  last  nominating  convention  ? 

44  Q.  State  whether  you  know  or  heard  of  Mr. 
Wallace  offering  to  anybody  any  money  there  in 
his  office  that  day  ? 

44  Q.  State  whether  or  not  Mr.  Wallace  said 
anything  about  drawing  a  check  for  any  persons 
in  case  they  would  vote  for  Major  McDowell, 
and,  if  so,  how  much,  and  to  whom  ? 

44  Q.  Was  he  soliciting  you  to  vote  for  Major 
McDowell  at  the  times  you  were  in  there  in  his 
office  ? 

44  Q.  State,  Mr.  Tate,  whether  Mr.  Wallace, 
at  the  time  you  were  in  there  on  the  last  day  of 
the  convention,  offered  you,  Downing,  or  Shaffer 
any  money  in  case  you  would  vote  for  Major  Mc- 
Dowell, and,  if  so,  how  much,  as  an  inducement 
to  influence  you  to  vote  for  Major  McDowell  ? 

44  Q.  Going  back  to  the  time  that  you  and  Mr. 
Downing  and  Mr.  Shaffer  met  Mr.  Wallace 
coming  up  street,  state  whether  you  went  into  a 
side  street  together? 

44  Q.  You  have  stated  you  were  in  the  office 
of  Mr.  Wallace  the  final  day  of  the  convention  ; 
was  there  anything  said  to  you  by.  Mr.  Wallace 
that  day  as  to  your  vote  for  Major  McDowell  ? 

44  Q.  Did  Mr.  Wallace  say  anything  to  you 
about  voting  for  Major  McDowell  on  the  third 
bid  lot  that  afternoon  ? 

44  Q.  State,  Mr.  Tate,  whether  Mr.  Wallace 
offered  you,  Thomas  Downing  and  Edwin  Shaffer, 
$1200  in  case  you  would  vote  for  Major  Mc- 
Dowell that  afternoon  on  the  third  ballot  ? 

44  Q.  Did  he  say  anything  to  you  about  voting 
for  Major  McDowell  that  afternoon  ? 

44  To  which  several  questions  your  petitioner 
declined  to  make  answer,  elating  to  the  Court  as 
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the  reason  for  his  refusal  to  answer,  that  his 
anwers  would  tend  to  criminate  him  and  that  he 
had  been  so  advised  by  his  counsel.  Whereupon 
the  President  Judge  required  and  directed  said 
John  R.  Tate,  your  petitioner,  to  answe r  said  seve- 
ral questions,  stating  to  him  that  his  answer  could 
not  be  used  against  him  in  any  criminal  proceed- 
ing against  him.  But  your  petitioner  still  refusing 
to  answer,  for  the  same  reason  above  stated,  and 
also  under  the  advice  of  his  counsel,  the  Court, 
on  December  16,  1890,  adjudged  him  guilty  of 
contempt,  and  committed  him  to  the  common  jail 
in  custody  of  the  sheriff,  until  such  time  as  he 
would  purge  himself  of  the  contempt. 

"  Your  petitioner  was  imprisoned  in  the  common 
jail  in  the  custody  of  the  sheriff  until  December 
17,  1890,  when  he  was,  by  the  direction  of  the 
Court,  brought  into  Court,  and  being  inquired  c 


he  ought  to  answer  said  questions,  nnd  his 
answers  would  not  tend  to  criminate  him,  and  can- 
not hereafter  be  used  against  him,  that  he  would 
then  be  willing  to  answer  them.  The  Court  there- 
upon sentenced  your  petitioner  as  follows  : — 

44  And,  now,  December  17, 1890,  the  witnesses, 
Edwin  Shaffer,  alias  Edward  Shaffer,  Thomas 
J.  Downing,  nnd  John  R.  Tate,  are  each  sen- 
tenced to  pay  a  fine  of  two  hundred  dollars  to 
the  Commonwealth,  and  each  to  undergo  an 
imprisonment  in  the  common  jail  in  and  for  the 
county  of  Lawrence  until  the  10th  day  of  March 
next,  and  stand  committed  to  the  custody  of  the 
sheriff  for  the  purpose  of  carrying  this  sentence 
into  effect.  Ry  virtue  of  which  your  petitioner 
is  now  in  the  said  common  jail,  in  custody  of 
Samuel  W.  Hell,  sheriff. 

44  Your  petitioner  therefore  avers,  that  he  is 


by  the  President  Judge,  whether  he  still  persisted  unjustly  restrained  of  his  liberty  and  confined  in 
in  his  refusal  to  answer  the  several  questions  afore-  the  said  common  jail  of  the  said  county  of 


said,  answered  that  he  did,  for  the  same  reasons 
before  stated,  whereupon  he  was  remanded  to 
said  jail.  And  in  the  afternoon  of  the  same  day 
being  again  by  the  direction  of  the  Court  brought 
into  Court,  he,  through  his  counsel,  stated  to  the 
Court,  that  he  in  refusing  to  answer  the  questions 
asked  him  on  the  part  of  the  Commonwealth  in 
the  case  of  Commonwealth  versus  William  D. 
Wallace,  at  No.  8,  September  Sessions,  1890,  and 
for  which  refusal  he  has  been  convicted  of  con- 
tempt by  your  Honorable  Court,  had  in  such 
refusal  no  purpose  or  intention  of  contumacy  or 
of  interfering  with  or  preventing  the  course  of 
justice;  on  the  contrary,  he  said,  that  he  is 
indicted  in  the  same  Court,  at  No.  11,  Septem- 
ber Sessions.  1890,  for  the  alleged  offence  of 
receiving  bribes,  offering  to  accept  and  receive 
bribes  from  William  D.  Wallace  to  give  his  vote, 
while  a  delegate  to  the  same  nominating  conven- 
tion charged  in  the  indictment  against  Wallace, 
and  employed  counsel  to  conduct  his  defence  in 
said  case. 

*4  That  his  counsel  aforesaid  had  advised  and 
counseled  him  and  he  verily  believed  that  an 
answer  to  the  said  questions  would  tend  to  crimi- 
nate him  and  could  be  used  as  evidence  against 
him  on  the  trial  of  the  case  against  him.  And 
further,  he  was  so  advised  and  verily  believes 
that  the  course  pursued  by  him  as  aforesaid  was 
the  only  means  by  which  he  could  protect  his 
legal  rights  in  the  conduct  of  his  own  defence. 
He  further  shows  to  the  Court,  that  with  all  due 
respect  to  your  Honor's  judgment,  he  was  still 
advised  by  his  counsel,  that  in  their  opinion  the 
said  adjudication  is  erroneous,  and  that  he 
intends  to  remove  the  case  to  the  Supreme 
Court  in  order  that  the  said  judgment  may  be 
reviewed  therein.  And  further,  he  said,  that  if 
the  Supreme  Court  should  bold  and  decide  that 


Lawrence,  in  custody  of  the  said  Samuel  W. 
Bell,  Esq.,  high  sheriff  of  said  county,  as  appears 
by  the  warrant  of  commitment,  a  copy  of  which 
is  hereunto  attached. 

44  And  therefore  prays  your  Honor  to  grant  a 
writ  of  habeas  corpus  directed  to  Samuel  W. 
Bell,  sheriff,  to  bring  before  your  Honor  your 
petitioner's  body  to  do,  submit  to,  receive  and 
abide  by  whatsoever  your  Honor  shall  consider 
in  that  behalf." 

Justice  Clark  awarded  the  writ  as  prayed  for 
and,  upon  the  return  of  the  same,  made  the  fol- 
lowing order:  And  now,  December  23,  1890, 
this  writ  of  habeas  corpus  having  been  served 
and  return  thereto  made  by  the  sheriff  of 
Lawrence  County  in  due  form,  the  further  hear- 
ing is  continued  to  the  second  Monday  in  January 
next,  at  11  o'clock  A.  M.,  before  the  Court  in 
banc  in  the  Eastern  District,  the  proceeding*  to 
be  duly  certified  by  the  prothonotary  to  the 
Eastern  District,  to  that  end.  The  relator  upon 
his  first  entering  bail  with  approved  sureties  in 
the  sum  of  $2500,  conditioned  for  his  appearance 
in  the  Supreme  Court  of  Pennsylvania  on  the 
day  and  hour  aforesaid,  and  that  he  remain  and 
not  depart  without  leave,  but  will  abide  the  order 
of  the  Court  in  the  premises,  to  be  discharged 
from  custody,  otherwise  the  relator  to  be  re- 
manded to  "the  custody  of  said  sheriff.  Bail 
having  been  entered  with  sureties  as  required, 
the  relator  is  discharged  from  custody. 

The  matter  was  heard  before  the  Court  in  banc 
on  January  12,  1891. 

Winternitz  and  J.  Norman  Martin  (Mc- 
Conahy,  S.  W.  Dana,  and  Al.  McConnell  with 
them),  for  the  relator. 

James  A.  Gardner,  Special  District  Attorney 
(D.  H.  Kurtz,  J.  M.  Martin,  and  A.  P.  Mar- 
shall  with  him),  for  the  Commonwealth. 
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October  5,  1891.  Stkrrett,  J.  In  Decem- 
ber, 1890,  William  D.  Wallace  was  on  trial  in 
the  Court  of  Quarter  Sessions  of  Lawrence 
County,  on  an  indictment  charging  him,  in  the 
second  count,  with  offering  John  R.  Tate,  Edwin 
Shaffer,  and  Thomas  J.  Downing,  electors  and 
delegates  to  a  nominating  convention,  money  as 
a  bribe,  and,  in  the  third  count,  with  soliciting, 
encouraging,  and  requesting  said  John  R.  Tate, 
Edwin  Shaffer,  and  Thomas  J.  Downing,  delegates 
to  a  nominating  convention,  to  receive  and  accept 
money  as  a  bribe,  to  influence  them  to  make  and 
join  in  nominating  a  candidate  for  Congress. 

The  relator  being  called  and  sworn  as  a  witness 
on  behalf  of  the  Commonwealth  was  asked  certain 
questions  which  he  refut>ed  to  answer  on  the 
ground  that  his  answers  would  tend  to  criminate 
him.  Other  questions  were  repeatedly  pro- 
pounded to  the  witness,  and,  for  the  same  reason, 
he  refused  to  answer  either  of  them.  The  question 
of  privilege  claimed  by  him  was  then  discussed, 
and  after  due  consideration,  the  decision  of  the 
Court  was  announced  to  the  witness  as  follows: — 

**  The  question  has  been  argued  in  regard  to 
the  privilege  which  you  claim,  and  the  Court  has 
announced  its  decision  that  the  witness  must 
answer  the  questions  asked,  but  that  the  answers 
cannot  be  used  against  you  in  any  criminal 
proceeding." 

The  witness  having  still  declined  to  answer 
any  of  the  questions  propounded  to  him,  the 
president  of  the  Court,  addressing  him,  said  : 
"  Are  you  aware  of  the  fact,  Mr.  Tate,  that  your 
refusal  to  answer  is  contempt  of  Court,  for  which 
you  may  be  punished  by  imprisonment  ?"  To 
which  he  replied  in  the  affirmative.  Thereupon, 
the  Court,  after  referring  to  the  facts,  adjudged 
the  relator  guilty  of  contempt  and  committed  him 
"  until  such  time  as  he  will  purge  himself  of  said 
contempt."  On  the  following  day,  the  case  of 
the  Commonwealth  v.  Wallace  being  still  on 
trial,  the  relator  was  brought  into  Court,  and 
being  asked  if  he  was  then  willing  to  answer  the 
questions  which  had  been  propounded  to  him  the 
day  before,  replied,  "I  still  claim  my  privilege," 
and  refused  to  testify.  The  Court,  having  con- 
sidered the  premises,  thereupon  (December  17, 
18U0)  sentenced  him  "  to  pay  a  fine  of  $200  and 
undergo  an  imprisonment  in  the  common  jail  .... 
until  the  10th  day  of  March  next,  and  stand 
committed,"  etc. 

Afterwards,  on  December  23,  1890,  the  re- 
lator was  brought  before  our  brother  Clark  on 
this  writ  of  habeas  corpus  issued  by  him  at 
Chambers,  etc.,  and  by  his  order  the  hearing 
was  continued  to  Jan.  12,  1891,  before  the  Court 
in  banc,  and  an  order,  admitting  him  to  bail,  etc., 
was  made. 

As  ancillary  to  this  writ  of  habeas  corpus,  the 
record  of  the  criminal  case  in  which  the  relator 


refused  to  testify  was  brought  before  us  and  re- 
ferred to,  so  far  as  it  has  any  bearing  upon  the 
action  of  the  Court  of  Quarter  Sessions  in  ad- 
judging him  guilty  of  contempt  of  court,  etc. 

It  is  unnecessary  to  consider  any  technical 
objection  to  the  sufficiency  of  the  sheriff's  return 
to  the  writ  of  habeas  corpus,  because,  in  his  peti- 
tion for  the  writ,  the  relator  sets  forth,  inter  alia, 
the  fact  that  he  was  adjudged  guilty  of  contempt 
of  Court  in  refusing  to  testify  as  a  witness  in  the 
case  above  referred  to ;  that  for  said  offence  he 
was  sentenced  by  the  court  to  pay  a  fine  of  $200 
and  undergo  an  imprisonment  in  the  common  jail 
of  Lawrence  County  until  the  10th  day  of  March, 
1891,  "and  stand  committed  to  the  custody  of 
the  sheriff  for  the  purpose  of  carrying  this  sen- 
tence into  effect.  By  virtue  of  which  your  peti- 
tioner is  now  in  the  said  common  jail  in  custody 
of  Samuel  W.  Bell,  sheriff." 

Nor  is  it  necessary  for  us  to  consider  the  suffi- 
ciency of  the  indictment  which  Wallace  was 
called  upon  to  answer,  whether  it  was  properly 
framed  or  whether  the  acts  charged  therein  con- 
stitute an  indictable  offence  either  at  common 
law  or  by  statute.  These,  and  all  other  matters 
pertaining  to  it,  were  for  the  Court  before  whom 
the  cause  was  being  tried,  to  consider  and  deter- 
mine in  the  first  instance.  When  they  come 
properly  before  us  (if  they  ever  do),  after  that 
Court  has  finally  passed  upon  them,  it  will  be  time 
enough  for  us  to  consider  them  ;  but  we  may  re- 
mark, in  passing,  that  if  the  acts  therein  charged 
are  not  criminal,  no  time  should  be  lost  in  making 
such  acts  highly  penal.  Delegate  elections  and 
nominating  conventions  are  a  necessary  part  of 
our  representative  and  elective  system,  and  as 
such  they  are  recognized  and  to  some  extent 
guarded  and  regulated  by  law.  Bribery  and 
corruption  in  those  sources  of  political  and  civil 
power  are  calculated,  in  a  very  high  degree,  to 
debauch  and  demoralize  the  people  and  undermine 
our  institutions.  Delegates  to  nominating  con- 
ventions are  the  chosen  representatives  of  the 
political  party  to  which  they  profess  to  belong. 
In  representing  those  by  whom  they  are  chosen, 
such  delegates  are  called  upon  to  discharge  the 
most  important  duties  that  pertain  to  the  elective 
franchise — the  selection  of  proper  persons  as 
candidates  for  offices  to  be  filled  by  the  votes  of 
the  people.  In  many  cases,  a  nomination  is 
equivalent  to  an  election. 

Bribery  of  delegates  to  nominating  conventions 
is  a  contemptibly  mean  fraud  upon  our  elective 
system,  and,  as  was  well  said  by  the  present  Chief 
Justice,  in  Comm'th  v.  Walter  (88  Pa.  107), 41  a 
fraud  upon  the  ballot  is  a  crime  against  the 
nation." 

The  relator  appears  to  have  been  conscious 
that  there  was  something  criminal  in  the  acts 
laid  in  the  indictment,  which,  as  a  witness  for  the 
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Commonwealth,  he  was  called  to  sustain  ;  be- 
cause, in  refusing  to  answer  any  question  that 
could  have  had  even  a  remote  bearing  on  those 
acts,  and  many  that  had  none  whatever,  he 
assigned  as  his  only  reason  for  such  refusal  that 
'  his  answer  would  tend  to  criminate  himself. 
Assuming  that  he  honestly  believed  in  the  reason 
thus  assigned,  he  would  appear  to  be  more  sus- 
ceptible of  crimination  than  the  trial  Court  sup- 
posed he  was;  for,  certainly  fully  responsive 
answers  to  any  of  the  questions  that  were  put  to 
him,  by  the  attorney  for  the  Commonwealth, 
could  not  have  had  the  slightest  tendency  to 
criminate  him.  Whether  such  answers  might  tend 
to  criminate  the  defendant  on  trial,  was  a  matter 
that  concerned  only  the  parties  to  that  case.  In 
a  legal  point  of  view,  at  least,  it  could  not  con- 
cern the  relator. 

After  the  relator's  claim  of  privilege  had  been 
considered,  and  the  Court  had  informed  him  that 
he  must  answer  the  questions  asked,  but  that  his 
answers  could  not  be  used  against  him  in  any 
criminal  proceeding,  and  he  still,  for  the  same  rea- 
son as  before,  repeatedly  refused  to  answer,  what 
remained  to  be  done  ?  Was  his  determination,  in 
opposition  to  the  judgment  of  the  Court,  to  be 
accepted  as  a  finality,  and  was  the  Court  power- 
less to  enforce  its  order  in  the  premises  ?  We 
think  not.  If  it  was,  Courts  of  justice  would  be 
at  the  mercy  of  contumacious  witnesses.  It 
would  be  in  the  power  of  the  latter,  at  any  time, 
to  cause  a  miscarriage  of  justice.  The  relator 
was  not  the  final  arbiter  of  the  question,  whether 
his  answers  to  the  interrogatories  propounded 
would  tend  to  criminate  him.  It  was  the  plain 
duty  of  the  trial  Judge  to  decide  that  question. 
Men  who  are  as  conscious  of  extreme  suscepti- 
bility of  crimination  as  the  relator  appears  to 
have  been,  would  be  badly  qualified  to  decide 
such  questions,  especially  in  their  own  case.  The 
tenth  section  of  our  Act  of  May  23,  1887  (P.  L. 
161),  provides  that  "any  competent  witness, 
except  defendants  actually  upon  trial  in  the  crim- 
inal Court,  may  be  compelled  to  testify  in  any 
proceeding,  civil  or  criminal ;  but  he  may  not  be 
compelled  to  answer  any  questions  which,  in  the 
opinion  of  the  trial  Judge,  would  tend  to  criminate 
him."  The  trial  Judge,  and  not  the  witness,  is 
therefore  the  proper  person  to  decide  such  ques- 
tions ;  and  it  requires  no  argument  to  show  that 
if  it  is  his  exclusive  province  to  decide,  he  must 
necessarily  have  the  power  to  enforce  his  decision 
by  punishing  the  contumacious  witness  for  refus- 
ing to  obey.  It  is  quite  apparent  from  an  ex- 
amination of  the  questions  which  the  relator 
refused  to  answer  that  he  was  contumacious. 
The  following  are  some  of  the  questions  which 
the  relator  refused  to  answer : — 

State  whether  you  ever  heard  Mr.  Wallace 
talk  about  drawing  a  check  at  any  time  during 
the  convention. 
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State  whether  you  heard  him  (Mr.  Wallace) 
make  any  offers  or  promises  of  money  to  Thomas 
J.  Downing  or  Edwin  Shaffer  in  connection  with 
any  other  person,  in  case  they  would  vote  for 
Major  McDowell. 

Did  you  have  any  conversation  with  William 
D.  Wallace  about  how  you  should  vote  that  day  ? 

State  whether  Mr.  Wallace  had  any  envelopes 
there  that  day  with  packages  of  money  in  them. 

State  whether  Mr.  Wallace  at  the  time  you 
were  in  his  office  on  the  last  day  of  the  conven- 
tion offered  you,  Thomas  J.  Downing  and  Edwin 
Shaffer,  any  money  in  case  you  would  vote  for 
Major  McDowell,  and,  if  so,  how  much,  as  an  in- 
ducement to  influence  you  to  vote  for  Major 
McDowell  ? 

It  is  difficult  to  see  how  responsive  answers  to 
these  questions,  without  more,  could  have  tended 
to  criminate  the  relator.  Suppose,  in  answer  to 
the  last  question,  relator  had  said,  Yes,  he  did. 
At  the  time  and  place  mentioned  he  offered  each 
of  us  $500  in  case  we  would  vote  for  Major  Mc- 
Dowell, and  the  offer  was  made  as  an  inducement 
to  thus  vote.  That  answer  might  tend  to  crimi- 
nate the  defendant  then  on  trial,  but  certainly  it 
would  not  tend  to  criminate  the  witness  to  whom 
with  others  the  offer  was  made.  It  requires 
something  more  than  the  naked  fact  that  the  offer 
was  made  and  the  purpose  for  which  it  was  made. 
If  he  had  answered  the  question  affirmatively,  as 
above  supposed, and  had  then  been  asked  whether 
he  accepted  the  offer,  the  question  might  or  might 
not,  according  to  circumstances,  involve  a  self- 
criminating  answer.  Hut  the  question  that  was 
put  to  the  witness  did  not  necessarily  involve  a 
criminating  answer.  The  action  of  the  relator 
and  other  witnesses  in  refusing  to  answer  ques- 
tions which,  apparently  at  least,  did  not  involve 
self-criminating  answers,  has  more  the  appearance 
of  concerted  action,  on  their  pari,  wherein  tliey 
mutually  agreed  to  refuse  to  testify  to  anything 
that  would  tend  to  sustain  the  charges  laid  in  the 
indictment  against  the  defendant  on  trial.  These 
were  all  matters  for  the  consideration  of  the  trial 
Court;  and,  except  for  extraordinary  reasons, 
which  do  not  appear  in  this  case,  its  judgment 
must  be  regarded  as  final  and  conclusive.  But 
it  is  claimed  that,  in  adjudging  the  relator  guilty 
of  contempt  of  Court  and  sentencing  him  therefor, 
the  Court  below  proceed  upon  the  erroneous 
assumption  that  his  case  was  within  the  purview 
of  section  32,  Article  III.,  of  the  Constitution, 
which  ordains  as  follows  : — 

"  Any  person  may  be  compelled  to  testify  in 
any  lawful  investigation,  or  judicial  proceeding, 
against  any  person  who  may  be  charged  with 
having  committed  the  offence  of  bribery  or  cor- 
rupt solicitation,  and  shall  not  be  permitted  to 
withhold  his  testimony  upon  the  ground  that  it 
may  criminate  himself,  or  subject  him  to  public 
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infamy;  but  such  testimony  shall  not  be  after- 
wards used  against  him  in  any  judicial  proceed- 
in}!,  except  for  perjury  in  giving  such  testimony," 
etc. 

The  relator's  contention  is  that  this  provision 
relates  solely  to  the  crime  of  "  bribery"  and  the 
offence  of  "  corrupt  solicitation,"  etc.,  specified  in 
the  20th,  30th,  and  31st  sections  of  the  same  arti- 
cle and  is  necessarily  restricted  thereby. 

This  we  think  would  be  a  too  narrow  construc- 
tion of  our  organic  law.  In  construing  a  Con- 
stitution it  must  be  borne  in  mind  that  its  pro- 
visions are  necessarily  general,  and  couched  in 
the  language  of  the  people  by  whom  it  was 
ordained.  Its  words  should  therefore  be  taken 
in  their  popular,  natural,  and  ordinary  meaning, 
rather  than  in  any  technical  or  restricted  sense. 
The  object  of  construction,  a*  applied  to  such  an 
instrument,  is  to  give  full  effect  to  the  intent  of 
its  Cramers,  and  the  people  in  adopting  it.  That 
intent,  of  course,  is  to  be  sought  for  in  the  instru- 
ment itself.  If  the  words  convey  a  definite 
meaning,  involving  no  absurdity  or  conflict  with 
other  portions  of  the  instrument,  that  meaning 
which  is  apparent  on  its  face  must  be  adopted. 
(3  Am.  &  Eng.  Enc.  of  Law,  679,  and  cases  there 
cited.)  Little  if  any  nignificance  can  be  attached 
to  the  wording  of  the  captions  and  title  of  the 
several  articles  of  such  an  instrument.  At  most 
they  are  merely  intended  to  indicate  the  general 
character  of  the  articles  to  which  they  are  pre- 
fixed. That  they  were  intended  as  critical  and 
precise  definitions  of  the  subject-matter  of  the 
articles,  or  as  exercising  restraining  limitations 
upon  the  clear  expressions  therein  contained,  con- 
not  be  assumed.  (Houseman  r.  Comm'th,  100  Pa. 
222.)  This  will  be  apparent  by  reference  to 
several  articles  of  our  Constitution.  For  example, 
Arlicle  XII.,  "Public  officers,"  section  1,  of 
which  relates  to  election,  etc. ;  section  2,  to  incom- 
patihility  of  offices;  and  section  3,  to  duelling, 
etc.,  as  a  disqualification.  It  must  be  very  ap- 
parent that  the  many  different  subjects  to  which 
its  provisions  relate  are  much  more  numerous 
than  the  18  articles  and  schedule  which  consti- 
tute the  instrument.  "To  impose  a  limitation 
upon  words  of  comprehensive  import,  some  ex- 
press declaration  to  that  effect,  or  inevitable 
inference  would  he  requisite.  Especially  is  this 
so  in  construing  the  organic  law  of  the  State. 
Such  instruments  deal  with  larger  topics  and  are 
couched  in  broader  phrase  than  are  legislative 
Acts."    (Houseman  v.  Comm'th,  supra.") 

The  word  "  bribery"  appears  to  be  first  used  in 
section  7,  article  II.,  wherein  it  is  declared 
that  "  No  person  hereafter  convicted  of  embezzle- 
ment of  public  moneys,  bribery,  perjury  or  other 
infamous  crime  shall  be  eligible  to  the  General 
Assembly,  or  capable  of  holding  any  office  of  trust 
or  profit  in  this  Commonwealth."    These  words, 


bribery,  perjury,  etc.,  were  doubtless  used  in  their 
plain  and  ordinary  meaning  and  without  restric- 
tion, embracing  both  common  law  and  statutory 
offences  coming  within  the  same  designation.  In 
section  9,  article  VIII.,  the  word  "  bribery"  is 
again  used  without  restriction,  but  in  a  connec- 
tion which  shows  its  relation  to  our  election  laws. 
The  "  bribery"  therein  mentioned  is  complete  by 
offers,  promises,  etc.,  as  was  held  in  Leonard  v. 
Comm'th  (112  Pa.  007). 

The  word  "  bribery"  again  occurs  in  section 
29,  article  III.,  which,  after  defining  what  may  be 
termed  legislative  bribery,  declares  that  the  of- 
fender "  shall  be  held  guilty  of  bribery  within 
the  meaning  of  this  Constitution  and  shall  incur 
the  disabilities  thereby  provided  for  said  offence, 
and  such  additional  punishment  as  is  or  shall  be 
provided  by  law." 

Section  30,  of  the  same  article,  declares  that  any 
person  who  shall,  directly  or  indirectly,  do  cer- 
tuin  things  "shall  be  guilty  of  bribery,"  etc. 

By  these  sections,  29  and  30,  which  are  legis- 
lative in  their  character,  it  was  doubtless  intended 
that  the  kinds  of  bribery  therein  defined  should 
be  taken  out  of  the  hands  of  the  General  Assem- 
bly, so  that  they  could  not  be  changed  by  statu- 
tory enactment.  Having  thus  given  these  pro- 
visions the  force  of  organic  law,  the  S2d  section, 
now  under  consideration,  makes  provision  for 
securing  testimony,  "  in  any  lawful  investigation, 
or  judicial  proceeding  against  any  person  who 
may  be  charged  with  the  offence  of  bribery," 
etc.,  by  declaring  that  "any  person  may  be 
compelled  to  testify,"  etc. 

We  think  the  words  "  offence  of  bribery" 
employed  in  the  32d  section,  mean  all  bribery, 
whether  bribery  at  common  law,  or  under  the 
Constitution  itself,  or  any  kind  of  statutory  bribery. 
The  learned  Court  was  therefore  rizht  in  savins 
to  the  relator  that  he  must  testify,  and  that  his 
testimony  could  not  afterwards  be  used  against 
him  in  any  judicial  proceeding.  But,  whether 
the  Court  was  right  or  wrong  in  holding  tluit 
the  relator  was  thus  protected  by  the  section 
under  consideration,  the  decision  itself  would  have 
shielded  him.  No  Court  would  permit  the  tes- 
timony of  a  witness,  truthfully  given  under  such 
circumstances,  to  be  afterwards  used  against  him 
in  any  judicial  proceeding. 

As  already  intimated,  we  are  not  called  upon 
in  this  case,  at  the  instance  of  this  relator,  to 
decide  whether  the  indictment  against  Wallace 
sufficiently  charges  him  with  the  offence  of 
bribery  at  common  law  or  under  any  statute, 
or  whether  it  charges  any  indictable  offence. 
That  was  not  the  relator's  affair.  It  concerned 
the  defendant  in  that  indictment,  but  not  a  wit- 
ness called  by  the  Commonwealth,  to  sustain  the 
charge  laid  therein. 

It  follows,  from  what  has  been  said,  that  in  no 
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view  of  the  case  'was  the  relator  unjustly  re- 
strained of  his  liberty  ;  and  having  been  released 
on  bail  pending  the  hearing  and  consideration  of 
this  case,  without  having  fully  complied  with  the 
sentence  of  the  Court  below,  he  must  be  re- 
manded into  the  custody  of  the  respondent,  to 
the  end  that  said  sentence  may  be  fully  executed. 

It  is  accordingly  ordered  that  the  relator  do 
forthwith  surrender  himself  into  the  custody  of 
the  sheriff  of  Lawrence  County,  to  the  end  that 
the  sentence  of  the  Court  of  Quarter  Sessions  of 
said  county,  pronounced  against  him  on  Decem- 
ber 17,  1890,  for  contempt  of  said  Court,  may  be 
fully  executed ;  and  it  is  further  ordered  that  he 
pay  the  cost*  of  this  proceeding,    w.  M.  s.,  jr. 


Oct.  '91,  30.  January  12,  1891. 

Commonwealth  cx  rcl.  Downing  v.  Bell. 

Habeas  corpus.  The  petition  in  this  case  was 
similar  in  all  particulars  with  that  in  the  preced- 
ing ease  of  Commonwealth  ex  rel.  Tate  v.  Bell 
(p.  333),  and  was  argued  with  said  case  by  the 
same  counsel. 

October  5,  1891.  Sterrrtt,  J.  This  case 
was  argued  with  Commonwealth  ex  rel.  John  R. 
Tate  against  same  defendant,  No.  37,  October 
Term,  1891,  in  which  an  opinion  has  just  been 
filed.  The  relator  in  this  case  was  adjudged 
guilty  of  contempt  of  court  under  circumstances 
referred  to  in  that  opinion,  and  what  has  been 
there  eaid  applies  with  equal  force  to  him.  For 
reasons  there  given  a  similar  order  must  be 
made  in  this  case. 

It  is  accordingly  ordered  that  the  relator  do 
forthwith  surrender  himself  into  the  custody  of 
the  sheriff  of  Lawrence  County,  to  the  end  that 
the  sentence  of  the  Court  of  Quarter  Sessions  of 
said  county,  pronounced  against  him  on  Decem- 
ber 17,  1890,  for  contempt  of  said  Court,  may  be 
fully  executed;  and  it  is  further  ordered  that  he 
pay  the  costs  of  this  proceeding,    w.  M.  8.,  jr. 


Oct.  '91,  38.  January  12,  1891. 

Commonwealth  ex  rel.  Shaffer  v.  Bell. 

Habeas  corpus.  The  petition  in  this  case  was 
similar  in  all  particulars  with  those  in  the  pre- 
ceding cases  and  was  argued  with  them  by  the 
same  counsel. 

October  5,  1891.  Sterhett,  J.  This  case 
was  argued  with  Commonwealth  ex  rel.  John  It. 
Tate,  against  same  defendant,  No.  37,  October 
Term,  1891,  in  which  an  opinion  has  just  been 
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filed.  The  relator  in  this  case  was  adjudged  guilty 
of  contempt  of  Court  under  circumstances  re- 
ferred to  in  that  opinion,  lUid  what  has  been  there 
said  applies  with  equal  force  to  him.  For  reasons 
there  given  a  similar  order  must  be  made  in  this 
case. 

It  is  accordingly  ordered  that  the  relator  do 
forthwith  surrender  himself  into  the  custody  of  the 
sheriff  of  Lawrence  County,  to  the  end  that  the 
sentence  of  the  Court  of  Quarter  Sessions  of  said 
county,  pronounced  against  him  on  December  17, 
1890,  for  contempt  of  said  Court,  may  he  fully 
executed  ;  and  it  is  further  ordered  that  he  pay 
the  costs  of  this  proceeding.         w.  M.  8.,  Jr. 


Oct.  '£9,  191.  Oct.  10,  1S89  ;  Oct.  7,  1S90. 

Robb  v.  Carnegie  Bros.  &  Co.,  Limited. 

Injuries  to  surrounding  property  by  conduct  of 
lawful  business — Damages — Measure  of — In- 
juries capable  of  measurement  by  pecuniary 
standard  —  Evidence  —  Admission  of —  Trial 
judge — Duties  of,  where  verdict  arrived  at  by 
adoption  of  erroneous  measure  of  damages. 

The  injury  to  surrounding  property  resulting  from 
the  manufacture  of  coke  is  iu  no  sense  the  natural  and 
necessary  consequence  of  the  legal  right  of  the  owner 
to  develop  the  resources  of  his  property,  but  is  the 
consequent  of  his  election  to  devote  his  land  to  the 
establishment  of  a  particular  sort  of  manufacturing, 
having  no  natural  connection  with  the  soil  or  the  sub- 
jacent strata. 

The  interest  of  the  pnblic  is  higher  than  that  of  the 
individual,  and  wheu  these  interests  are  in  conflict, 
the  latter  must  give  way.  If  the  individual  is  thereby 
deprived  of  his  property  without  fault,  he  is  entitled 
to  compensation  ;  but  if  he  is  affected  only  in  his 
tastes,  his  personal  comfort  or  pleasure,  or  prefer- 
ences, these  he  must  surrender  for  the  comfort  and 
preferences  of  the  tnauy. 

The  production  of  iron,  or  steel,  or  glass,  or  coke, 
while  of  great  public  importance,  stauds  on  no  differ- 
ent ground  from  any  other  branch  of  manufacturing, 
or  from  the  cultivation  of  agricultural  products.  They 
are  needed  for  use  and  consumption  by  the  public,  but 
they  are  the  results  of  private  enterprise  conducted 
for  private  benefit  aud  under  the  absolute  control  of 
the  producer. 

The  fact  that  a  plaintiff  may  regard  his  own  prop- 
erty as  less  desirable  than  before  because  of  the  prox- 
imity of  an  undesirable  business,  or  of  undesirable 
neighbors,  or  the  further  fact  that  its  selling  value 
has  Insen  reduced  by  reason  of  such  proximity,  affords 
no  ground  for  a  recovery. 

If,  however,  such  business  is  so  conducted  as  to 
affect  the  use  of  adjoining  properly  or  the  health  of  its 
occupants,  these  tangible  and  substantial  injuries, 
capable  of  measurement  by  a  pecuniary  standard,  may 
suslaiu  an  action  for  damages. 

In  such  cases,  the  ordinary  rule  for  the  ascertain- 
ment of  damages  where  laud  has  been  entered  and 
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Penna.  Coal  Co.  r.  Sanderson  "(113  Pa.  126)  ;  Hock- 
enstine's  Appeal  (70  Id.  102)  ;  and  Railroad  Co.  v. 
Lippincott  (116  Id.  472),  distinguished. 

Appeal  of  Carnegie  Brothers  &  Co.,  Limited, 

defendants,  from  the  judgment  of  the  Common 

Pleas  of  Westmoreland  County,  in  an  action  of 

case  brought  by  Adam  Robb  against  defendants, 

to  recover  damages  alleged  to  be  sustained  by 

reason  of  the  operation  of  defendants'  coke  ovens, 

and  the  sulphurous,  offensive,  and  noisome  gases, 

fumes,  smoke,  and  dirt  emitted  therefrom  and 

poured  over  and  upon  his  premises. 

Upon  the  trial,  before  Hunter,  P.  J.,  it  ap. 

peared  that  plaintiff  is  the  owner  of  a  farm  in 

North   Huntingdon   Township,  Westmoreland 

County.    This  was  purchased  at  two.  different 

times.    He  bought  82  acres,  more  or  less,  on 

March  24,  1866,  for  $4000.    And  on  September 

22,  1877,  bought  22  acres,  the  balance,  for 

$2000.    The  cost  of  his  entire  farm,  therefore, 

was  $6000.    This  farm  is  situated  about  one-half 

mile  west  of  the   village  of  Larimer,  about 

twenty  miles  east  of  the  city  of  Pittsburgh,  and 

is  north  of  the  Pennsylvania  Railroad,  the  nearest 
private  owners  who  stand  on  equal  ground  as  engaged  proi)erty  ljne  being  RDOut  fifty  ro^8  fam  the 
iu  their  own  private  business. 


appropriated  under  the  right  of  eminent  domain,  does 
not  furnish  a  measure  of  the  plaintiff's  right  to  re- 
cover. The  nature  of  the  business  complained  of  is 
to  i>e  left  out  of  view.  The  sole  question  is,  What 
harm  has  been  done  the  plaintiff  by,  or  as  the  direct 
result  of,  the  prosecution  of  defendant's  business  at  a 
place  where  ha  had  a  legal  right  to  carry  it  on. 

Plaintiff  was  the  owner  of  a  farm  in  the  bituminous 
coal  region  of  Pennsylvania,  which  he  purchased  in 
1 866.  In  1677  he  bought  another  tract,  which  he  ope- 
rated as  a  coal  mine.  Defendants  purchased  a  tract 
of  Nnd  some  300  feet  below  plaintiff's  land,  and  in 
1871  built  coke  ovens  upon  it.  Additions  were  made 
until  there  were  300  ovens  upon  the  land,  in  which 
$200,000  were  invested  when  plaintiff  brought  his  suit. 
This  piece  of  ground  was  centrally  located  and  advan- 
tageous for  the  establishment  of  coke  works,  to  utilize 
coal  produced  from  mines  in  the  vicinity.  Plaintiff 
claimed,  and  offered  testimony  to  show,  that  his  land 
was  damaged  by  reason  of  the  operation  of  the  coke 
ovens  and  the  sulphurous,  offensive,  and  noisome 
gases,  fumes,  smoke,  and  dirt  emitted  therefrom  and 
poured  over  and  upon  his  premises,  whereby  his  tim- 
ber and  fruit  trees  and  crops  were  injured  and  de- 
stroyed, aud  a  black  crust  formed  upon  his  land, 
which  was  a  permanent  injury.  There  was  no  claim 
that  the  coke  ovens  were  improperly  operated  : 

Held,  the  interests  in  conflict  in  this  case  are  not 
those  of  the  public  and  an  individual,  but  those  of 

igaged 


Held  further,  (1)  The  shrinkage  in  quantity  or  value 
of  each  year's  crops,  so  far  as  it  was  showu  to  be  due 
to  smoke  or  gas,  should  lie  shown  in  bushels  or  tons, 
or  approximated  as  nearly  as  possible. 

(2)  Specimens  of  the  crust  and  sterilizing  substances 
alleged  to  be  deposited  upon  the  ground  should  be  pro- 
duced, and  the  effect  of  their  presence  ascertained  and 
explained  by  chemical  analysis  and  the  testimony  of 
witnesses  competent  to  speak  upou  the  subject. 

(3)  Evidence  as  to  where  defendants  obtained  the 
material  which  they  used  in  making  coke,  what  price 
they  paid  for  it,  or  what  the  miners  who  brought  it 
were  paid,  should  have  been  excluded. 

(4)  Evidence  as  to  what  purposes  the  plaintiff  might 
have  devoted  his  farm,  and  what  damages  he  would 
have  sustained  in  that  case,  is  inadmissible.  The  tes- 
timony should  have  been  confined  to  the  purposes  it 
had  been  devoted  to,  and  to  what  extent  they  had 
been  interfered  with  by  defendants'  busim 


The  Court  instructed  the  jury,  infer  alia,  (1)  that 
the  owners  of  coal  land  may  develop  and  operate  the 
same  even  to  the  injury  of  adjoining  land-owners, 
without  remedy  on  the  part  of  the  latter,  unless  malice 
or  negligence  be  shown  ;  (2)  that  a  Court  of  equity 
will  not  restrain  the  operation  of  works  of  an  injurious 
nature  where  the  best  possible  place  to  do  the  least 
injury  to  others  has  been  selected;  (3)  that  while 
equity  will  not  restrain,  law  will  give  a  remedy  where 
actual,  positive,  serious  injury  has  been  done  to  an- 
other by  being  upon  adjacent  lands,  and  manufactur- 
ing material  not  part  of  the  land,  whether  such  harm 
be  done  to  health  or  property  : 

JMI,  not  to  l»e  error,  except  that  the  concession  In 
the  third  clause  was  mistaken. 

A  trial  Judge  is,  in  an  important  sense,  the  thirteenth 
juror  ;  and  when  the  amount  of  a  verdict  shows  that  it 
must  have  been  arrived  at  by  the  adoption  of  an  erro- 
neous measure  of  damages,  or  a  mistake  in  computa- 
tion, he  should  not  hesitate  to  set  it  aside. 


railroad,  and  running  along  the  top  of  a  high 
bluff,  more  than  two  hundred  feet  above  the 
grade  of  the  railroad,  and  three  hundred  feet 
above  the  location  of  the  ovens.  From  this 
line  the  farm  extends  in  a  northerly  direction. 
Part  of  the  tract  last  purchased  by  Robb  is  under- 
laid with  coal.  Since  his  ownership  of  this  last 
tract  Robb  has  operated  a  coal  mine  thereon, 
and  by  the  sale  of  coal  to  the  operatives  of  de- 
fendants' works  and  others  who  have  moved  into 
the  neighborhood  since,  and  by  reason  of  the 
erection  of  the  works,  he  bus  derived  a  consider- 
able revenue.  The  soil,  according  to  defendants, 
has  been  termed  second  rate,  and  in  comparison 
with  the  agricultural  districts  of  Westmoreland 
County,  it  would  be  considered  far  below  the 
average.  According  to  plaintiff's  testimony,  it 
was  limestone  soil,  part  black  loam,  and  all  good. 

Lying  between  the  Pennsylvania  Railroad 
and  Robb's  land  is  a  low  piece  of  ground,  con- 
taining about  twenty  acres,  at  least  three  hundred 
feet  below  the  land  of  Robb  and  nine  hundred 
feet  below  the  brow  or  top  of  the  hill,  where 
Robb's  tillable  land  begins.  This  piece  of  ground 
was  low  and  marshy,  unfit  for  cultivation,  and 
termed  by  the  plaintiff  as  the  frog  pond,  a  swamp, 
bottom  ground,  never  cultivated,  grown  up  with 
under-brush,  willows  and  sycamore  trees.  With 
respect  to  coal  mining  operations  at  Irwin,  South 
Side,  Larimer,  Turtle  Creek,  and  other  points  in 
that  neighborhood,  this  low  piece  of  ground  is 
centrally  located,  and  peculiarly  advantageous 
for  the  establishment  of  coke  works,  to  utilize 
the  large  quantities  of  coal  from  the  several 
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mine*.  It  was  a  secluded  place,  isolated  from 
tbe  thickly-settled  country  about  the  mining 
districts ;  full  of  paptiw  bushes,  sycamore  trees, 
and  elms,  and  other  shrubbery  of  that.  kind. 
Brush  Creek  runs  through  this  land,  and  at  the 
east  end  a  small  run  empties  into  Brush  Creek. 

The  defendants  bought  this  low  piece  of  ground, 
and  in  1871  built  some  coke  ovens  on  it.  Ad- 
ditions were  made  to  the  plant  at  various  times, 
until  there  were  three  hundred  ovens  in  operation 
when  suit  was  brought.  These  coke  ovens,  to- 
gether with  the  washing  and  hoisting  apparatus 
and  all  the  machinery  and  appliances  that  belong 
to  a  coke  plant  or  works,  cost  the  defendants 
nearly  $200,000. 

No  notice  was  given  by  the  plaintiff  to  the  de- 
fendants not  to  erect  the  ovens,  but,  on  the  con- 
trary, the  plaintiff,  with  his  boys  and  teams,  at 
different  times,  assisted  in  building  them.  The 
defendants  bought  the  coal  from  the  several 
mines  in  the  neighborhood,  had  it  hauled  to  these 
ovens  over  the  Pennsylvania  Railroad,  there 
washed  it,  removing  all  the  sulphur  and  other 
impurities  possible,  and  prepared  it  for  coking  by 
the  use  of  the  most  improved  machinery,  and 
then  burned  it  into  coke  in  the  ovens.  They 
constantly  have  in  their  employ  from  one  hundred 
and  thirty  to  two  hundred  men,  who  either  live 
in  their  own  homes  or  the  houses  of  the  defend- 
ants built  about  these  works  since  they  were 
established. 

The  plaintiff  called  a  number  of  witnesses, 
whose  evidence  tended  to  show  that  there  was  a 
gradual  falling  off  in  crops  for  six  years  prior  to 
the  time  the  suit  was  brought.  There  was  evi- 
dence that  he  lost  some  timber  and  fruit  trees ; 
that  crops  put  in  grow  to  a  certain  height  and 
then  die  away;  that  the  stalks  and  blades  of 
grass  are  covered  with  a  black  crust  which  pre- 
vents maturing.  Fertilizers  and  manure  produce 
no  effect. 

Plaintiff's  son  testified  that  the  farm  would 
have  rented  for  $360  in  1881  ;  $300  in  1882, 
and  the  same  amount  per  year  down  to  1886  ; 
and  in  1887  for  $275.  Two  years  of  the  six 
before  suit  was  brought,  plaintiff  rented  the  farm 
and  received  the  rent.  Any  loss  to  the  crops 
was  suffered  by  the  tenant. 

Defendants  produced  about  fifteen  witnesses  of 
the  neighborhood  who  testified  that  plaintiff  did 
not  sustain  any  substantial  injury ;  that  he  got 
reasonably  fair  crops,  and  as  good  as  he  could 
expect  for  the  attention  he  gave  his  farm. 

Dr.  George  Hay,  a  chemist,  made  an  exhaus- 
tive analysis  of  the  soil,  and  testified  that  it  lacked 
many  of  the  essential  ingredients  to  make  it  fairly 
productive. 

William  Robb,  one  of  plaintiff's  witnesses,  was 
asked,  "  Up  till  what  time  did  this  land  produce 
good  crops  t"  (Objected  to  by  defendants'  counsel 
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for  the  reason  that  the  plaintiff  cannot  recover 
nor  give  in  evidence,  except  within  six  years 
prior  to  the  date  of  bringing  suit.  Objection 
overruled.  Exception. )  Q.  Up  till  what  time 
did  this  land  produce  good  crops?-  A.  Till  1871  - 
(1st  assignment  of  error.) 

Q.  State  to  the  Court  and  jury  what,  if  any, 
is  the  amount  of  damages  done  to  this  property 
by  reason  of  the^e  ovens,  being  built  as  they  are, 
and  the  smoke  from  them,  from  March  30th, 
1881,  to  March  30th,  1887? 

Objected  to  for  the  reason  that  the  question 
will  elicit  from  the  witness  the  injury  done  to  the 
property  without  distinguishing  or  specifying  how 
or  to  what  part  of  the  property.  It  therefore 
tends  to  obtain  a  lapping  over  or  doubling  up  of 
the  damages.  The  question  is  therefore  improper 
and  should  be  overruled  unless  the  plaintiff  dis- 
tinguishes to  what  part  of  the  property  and  in 
what  way  the  injury  is  done.  Objected  to  further 
because  the  charge  against  the  defendants  by  the 
plaintiff  is  not  for  the  taking  of  the  land,  but  for 
injury  done  to  plaintiff's  land  by  the  defendants ; 
the  ovens  being  on  defendants'  own  land,  the 
building  of  them  there  is  no  offence  whatever. 
Objection  overruled.  Exception. 

A.  Well,  I  would  place  it  at  $10,000.  (2d 
assignment  of  error.) 

Q.  If  that  farm  would  have  sold  for  $150  or 
$200  an  acre ;  whatever  it  may  have  b«*en  in 
1881,  what  would  it  have  sold  for  now,  as  affected 
by  these  ovens,  before  this  suit  was  brought  two 
years  ago?  What  would  it  bring  in  the  market 
affected  by  the  ovens  ? 

A.  Well,  to  the  best  of  my  knowledge,  it 
would  not  bring  more  than  $25  or  $30  an  acre. 
It  might  be  of  some  use  for  other  purposes,  but 
it  would  not  be  for  farming  purposes. 

Objected  to  as  improper.  Objection  overruled. 
Exception.    (Third  assignment  of  error.) 

On  redirect  examination  he  was  asked  : — 

Q.  In  your  estimate  of  damages  you  speak 
about  the  soil.  Now  slate  what  damage,  if  any, 
this  smoke  has  done  to  the  soil,  not  to  the  crops, 
but  to  the  soil  of  the  farm  ? 

Objected  to,  for  the  reason  that  it  is  part  of  the 
examination-in-chief  and  is  no  answer  to  the 
cross-examination.  Objection  overruled.  Ex- 
ception. 

A.  Well,  to  the  best  of  my  knowledge  and 
from  my  experience,  and  looking  at  it,  it  puts  a 
kind  of  black  crust  on  the  soil,  just  about  that 
thick,  that  you  can  just  break  it  off,  and  it  dries 
up  the  top  of  the  soil ;  it  dries  up  and  cracks  ;  you 
can  lift  the  cinders  on  top;  it  is  about  that  thick  ; 
just  about  half  an  inch.  (Fourth  assignment  of 
error. ) 

Charles  McCarthy,  one  of  plaintiff's  witnesses, 
was  asked : — 

Q.  The  counsel  asked  you  about  the  slack; 
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about  the  uses  it  had  been  brought  there  for ;  I 
want  to  know  where  they  get  this  slack  ;  I  do 
not  mean  the  mines,  but  where  does  it  come  from  ; 
in  what  part  of  the  mine  is  it  mined ;  is  it  slack 
that  would  be  thrown  away  ? 

Q.  I  want  to  ask  whether  the  men  who  mine 
the  slack  get  paid  for  it?  This  for  the  purpose 
of  showing  by  this  witness  that  this  is  simply 
refuse  stuff  that  nobody  wants,  that  they  gather 
up  about  the  mines  owned  by  other  companies, 
and  bring  it  there  and  manufacture  it  into  coke  ; 
for  the  purpose  of  answering  the  cross-examina- 
tion, as  to  the  public  benefit  that  is  derived  from 
this.  Objected  to  by  defendants  as  irrelevant, 
improper  and  impertinent  to  the  issue ;  that  the 
counsel  themselves  have  proven  that  the  slack 
was  refuse ;  and  now,  to  show  that  they  did  not 
pay  anything  for  the  digging  of  it  would  be 
utterly  outside  of  the  issue  and  no  answer  to  the 
cross-examination. 

Offer  admitted.  Exception. 

Q.  What  do  you  know  about  this  slack  being 
brought  there  and  from  what  mines ;  you  say 
from  Manor  and  Irwin  and  other  places?  A. 
Well,  1  cannot  tell  exactly,  but  I  know  it  comes 
to  their  coke  works  from  other  works,  and  I  seen 
the  cars  in  the  different  mines.  Q.  What  do 
you  know  about  the  kind  of  material  that  is,  with 
regard  to  the  mining  of  it ;  what  do  the  owners 
of  the  mines  do  with  that  material  ?  A.  Well, 
in  former  times  they  used  to  dump  it  out ;  now, 
they  sell  it.  Q.  What  do  you  know,  if  anything, 
about  what  they  pay  for  it  ?  A.  No,  sir ;  I  do 
not  know  anything  about  that.  Q.  What  do  you 
know,  if  anything,  about  what  the  miners  receive 
for  mining  that  stuff?  A.  They  get  nothing. 
(Seventh  assignment  of  error.) 

John  Nehrig,  Jr.,  was  asked  : — 

Q.  How  would  tli is  farm  be  for  producing 
fruit,  in  your  judgment,  leaving  the  smoke  out  of 
the  question  ?  For  the  purpose  of  showing  that 
the  soil  is  suitable  for  planting  and  maintaining 
an  orchard  and  growing  fruit- 
Objected  to  as  incompetent,  because  it  is  too 
general  and  vague,  and  not  calculated  to  prove 
any  damages  sustained  by  the  plaintiff,  the  fact 
being  that  an  orchard  is  planted  on  this  farm, 
and  testimony  admitted  already  as  to  the  condi- 
tion of  these  trees,  and  their  fruit-bearing  quali- 
ties. Objection  overruled.  Exception.  (Ninth 
assignment  of  error.) 

The  Court  charged  the  jury,  infer  alia,  as 
follows: — 

"It  is  true  that  they  may  have  selected  a  place 
where  the  least  possible  harm  would  be  done  to 
others,  so  that  a  Court  of  equity  would  not  inter- 
fere to  restrain  them  ;  but,  if  they  do  actual,  posi- 
tive harm  by  bringing  material  upon  the  land, 
and  manufacturing  it  adjacent  to  plaintiff's  land, 
to  the  injury  of  the  same,  are  they  not  respon- 


sible? We  say,  actual,  positive,  serious  injury. 
If  they  do  so,  we  are  of  opinion  that  they  are  re- 
sponsible, and  answerable  for  such  damages  done. 
After  much  thought  we  have  arrived  at  these 
conclusions : — 

44  First.  That  the  owners  of  coal  lands  may  de- 
velop and  operate  the  same,  even  to  the  injury  of 
adjoining  land-owners,  without  remedy  upon  the 
part  of  the  latter,  unless  malice  or  negligence  be 
shown. 

«*  Second.  That  a  Court  of  equity  will  not  re- 
strain the  operation  of  works  of  an  injurious 
nature,  where  the  best  possible  place  to  do  the 
least  injury  to  others  has  been  selected. 

»'  Third.  That  while  equity  will  not  restrain, 
law  will  give  a  remedy,  where  actual,  positive, 
serious  harm  has  been  done  to  another,  by  bring- 
ing upon  adjacent  land,  and  manufacturing,  mate- 
rial not  part  of  the  land,  whether  such  harm  be 
to  health  or  to  property."  (12th  assignment  of 
error.) 

Plaintiff  requested  the  Court  to  charge— 

(1)  If  the  jury  believe  from  the  evidence  that 
the  timber  trees  and  fruit  trees  growing  upon  the 
plaintiff's  land  have  been  injured  or  destroyed  by 
the  smoke  and  gases  from  the  defendants'  coke 
ovens,  the  plaintiff  will  be  entitled  to  your  verdict 
for  such  an  amount  as  will  compensate  him  for 
the  damages  sustained  by  him  during  six  years 
prior  to  the  time  suit  was  brought  in  this  case. 
Affirmed,    (loth  assignment  of  error.) 

(2)  If  the  jury  believe  from  the  evidence  that 
the  crops  growing  upon  the  lands  of  the  plaintiff 
have  been  injured  or  destroyed  by  reason  of  the 
smoke  and  gases  from  the  defendants'  coke  ovens, 
the  plaintiff  is  entitled  to  your  verdict  for  such 
damages  as  will  compensate  him  for  the  loss  of  or 
injury  to  his  crops  during  six  years  prior  to  the 
time  when  this  suit  was  brought.  Answer.  The 
plaintiff  will  be  entitled  to  compensation  for  in- 
jury to  crops  for  four  years  only,  if  an  injury  has 
been  done  them,  because  he  leased  the  farm  for  a 
money  rental  for  two  years  during  this  period  of 
six  years.    (16th  assignment  of  error.) 

(3)  If  the  jury  believe  from  the  evidence  that 
the  soil  of  the  plaintiff 's  farm  has  been  injured 
or  destroyed  by  reason  of  the  smoke  or  gases 
from  the  defendants'  coke  ovens,  the  plaintiff  is 
entitled  to  your  verdict  for  such  damages  aa 
would  compensate  him  for  the  injury  done  to  his 
soil  during  six  years  prior  to  the  time  this  suit 
was  brought.  Affirmed.  (17th  assignment  of 
error.) 

(4)  The  plaintiff  is  entitled  to  your  verdict  for 
such  an  amount  as  will  compensate  him  for  all 
the  damages  which  he  has  sustained  by  reason  of 
the  smoke  from  the  defendants'  coke  ovens  pass- 
ing over  his  farm  from  March  30, 1881,  to  March 
30,  1887.  Answer.  Whether  the  smoke  did 
actual,  positive  damage,  is  a  question  of  fact  for 


Digitized  by  Google 


WEEKLY  NOTES  OF  CASES. 


343 


you.  If  you  find  the  tact  so  to  be,  then  the  plain- 
tiff should  be  compensated  ad  staled  in  the  point. 
(18th  assignment  of  error.) 

(o)  In  making  up  your  verdict  you  will  disre- 
gard all  testimony  on  the  part  of  the  defendants 
going  to  show  that  the  making  of  coke  by  the 
defendants  is  useful  or  beneficial  to  the  com- 
munity or  that  the  construction  of  the  defendants' 
coke  works  has  increased  the  value  of  the  plain- 
tiff's property  or  other  property  in  that  vicinity, 
by  bringing  a  larger  number  of  workmen  into  the 
neighborhood.  Answer.  We  cannot  see  our  way 
clear  so  to  instruct  you.  The  harm  and  the  benefit 
may  be  considered  together.  If  special  benefit 
resulted  to  the  plaintiff  in  any  way  from  the  con- 
struction of  the  ovens,  there  is  no  reason  why  the 
same  may  not  be  considered.  The  general 
benefit,  however,  or  the  benefit  to  the  plainlitf, 
in  common  with  others,  may  not  be  considered. 
(19th  assignment  of  error.) 

Defendants  requested  the  Court  to  charge : — 

(3)  The  defendants  are  engaged  in  a  lawful 
business  and  if  you  believe  they  have  selected  a 
judicious  location  therefor,  the  plaintiff  cannot 
recover  in  this  action  unless  he  has  satisfactorily 
shown  that  the  defendants  have  operated  their 
works  with  negligence,  unskilfulness,  or  malice. 
Refused.    (20th  assignment  of  error.) 

(4)  The  manufacture  of  coke  from  coal  is  an 
independent  industry,  and  as  such  may  be  law- 
fully carried  on  in  a  different  location  from  that 
where  the  coal  is  mined.  If  you  believe  the 
defendants  have  chosen  a  secluded  place  for  the 
erection  of  their  ovens,  where  as  few  persons  may 
be  inconvenienced  as  possible,  then  we  instruct 
you  that  the  injuries  resulting  from  their  opera- 
tion are  damnum  absque  injuria  and  your  verdict 
must  be  for  the  defendants.  Answer.  The  first 
branch  of  this  proposition  is  affirmed  ;  the  second 
is  refused.    (21st  assignment  of  error.) 

(5)  Defendants  being  engaged  in  a  line  of  busi- 
ness of  great  public  interest,  and  employing  many 
men  in  the  prosecution  of  their  works ;  having 
selected  a  location  far  distant  from  a  densely 
populated  community,  and  one  best  adapted  for 
their  operations,  they  are  not  liable  for  the  inju- 
ries to  plaintiffs  land,  which  are  the  result  merely 
of  the  subsequent  prosecution  of  their  works  in  a 
lawful  manner,  without  negligence,  unskiliulness 
or  malice.  Answer.  We  decline  this  proposition. 
While,  in  equity,  the  defendants  would  not  be 
restrained  under  such  circumstances,  yet,  if  they 
establish  their  works  contiguous  to  the  lands  of 
their  neighbor,  and  bring  material  thereon,  and 
manufacture  it  to  the  serious,  positive  injury  of 
their  neighbor's  land,  we  cannot  say  that  they  are 
not  responsible  at  law.  This  is  not  a  case  of 
where  the  owners  of  coal  lands  are  developing 
the  same.    (22d  assignment  of  error.) 

Verdict  for  plaintiff  for  $4798.10.    A  motion 


for  a  new  trial  having  been  refused,  defendants 
appealed,  assigning  error,  inter  alia,  as  above, 
and  further:  (24)  The  charge  of  the  Court  was 
misleading  to  the  jury  in  the  general  doctrine  of 
the  charge.  (2o)  The  answers  to  the  points,  and 
especially  to  defendants'  second  point,  were  incon- 
sistent with  the  doctrine  of  the  charge.  (2G)  The 
Court  erred  in  laying  down  the  law  as  to  the 
damage  done  to  the  plaintiff,  if  any  damage. 

The  case  was  argued  in  the  Supreme  Court  on 
October  10,  1889.  On  January  6,  1890,  a  re- 
arguinent  was  ordered,  which  was  had  on  October 
7,  1890. 

Paul  H.  Gaither  and  John  F  Wentling  (J.  A. 
Marchand  and  D.  A.  Miller  with  them),  for  ap- 
pellants, cited — 

Huckenstine's  Appeal,  70  Pa.  106. 

Peuna.  Coal  Co.  v.  Sanderson,  113  Id.  144. 

Kkhards's  Appeal,  57  Id.  113. 

Peuua.  K.  R.  r.  Marehant,  119  Id.  560. 
George  Shiras,  Jr.,  for  the  Southwest  Coal  and 
Coke  Co.,  W.  F.  McCook;  for  H.  C.  Frick  Coke 
Co.,  and  P.  V.  Knox  and  James  H.  Reed,  for 
United  Coal  and  Coke  Co.,  filed  an  intervening 
argument  on  behalf  of  appellants,  in  which  they 
cited,  in  addition  to  the  above  cases — 

Railroad  Co.  r.  Yeiser,  8  Pa.  366. 

Shrunk  c.  Navigation  Co.,  14  S.  &  R.  70. 

Penua.  R.  R.  v.  Lippinoott,  116  Pa.  472. 

Edmundson  v.  R.  R.,  Ill  Id.  316. 

John  M.  Peoples  (D.  S.  Atkinson  with  him), 
for  appellee,  cited — 

Penna.  Lead  Co. 'a  Appeal,  96  Pa.  127. 
Brown  r.  Torrence,  b8  Id.  186. 
Railroad  Co.  r.  Walsh,  124  Id.  544. 
Price  v.  Grant*,  118  Id.  402. 
Fletcher  v.  Rylands,  1  Ex.  280. 
The  arguments  of  counsel  are  sufficiently  indi- 
cated in  the  opinion  of  the  Supreme  Court. 

October  5,  1891.  Williams,  J.  This  case 
was  tried  with  considerable  care  in  the  Court 
below,  and  was  in  most  respects  well  tried. 
Some  questions  were  however  raised  and  con- 
sidered  on  the  trial  which  were  not  necessarily 
involved,  and  which  hindered  rather  than  helped 
the  Court  and  jury  in  reaching  a  correct  result. 
For  this  reason,  and  because  the  case  as  it  is  pre- 
sented is  one  of  considerable  general  importance, 
it  seems  desirable  that  the  position  of  the  parties 
and  principles  by  which  their  relative  rights  are 
to  be  adjusted  should  be  briefly  considered.  This 
may  be  done  by  answering  the  following  questions : 
First.  Has  the  plaintiff  shown  a  cause  of  action  for 
which  he  can  recover  in  a  Court  of  law  ?  Second. 
If  he  has,  what  is  the  measure  of  his  damages? 
Third.  Was  the  evidence  which  was  admitted  un- 
der objection  relevant  to  the  issue  before  the  jury  ? 

The  plaintiff  shows  that  prior  to  1871  he 
was  the  owner  of  a  farm  in  Westmoreland 
County  on  the  uplands  north  of  Brush  Creek. 
His  cultivated  fields  began  about  one  thousand 
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feet  from,  and  about  three  hundred  feet  above, 
the  stream,  and  extended  back  to  and  beyond  his 
dwelling  and  farm  buildings,  which  were  about 


have  erected  coke  ovens  upon  it  and  are  engaged 
in  the  manufacture  of  coke.  Their  selection  of 
this  site  rather  than  some  other  is  due  to  its 


one-half  mile  from  the  stream.  He  shows  that  I  location  and  to  their  convenience,  and  has  no 
in  1871  the  defendants  bought  a  tract  of  land  in  relation  to  the  character  of  the  soil  or  to  the 
the  valley  and  extending  up  the  slope  some  three  presence  or  absence  of  underlying  mineral*.  The 


or  four  hundred  feet,  on  which  they  erected  coke 
ovens  on  the  Hut  on  the  north  side  of  the  creek. 
He  alleges  that  the  smoke  and  gas  from  these 
ovens  pass  over  his  farm,  injuring  thereby  his 
crops,  diminishing  the  productiveness  of  the 
soil,  and  the  desirability  of  his  house  as  a  place 
of  residence.  Evidence  was  given  on  the  trial 
in  support  of  this  allegation. 

The  defendants  deny  that  the  plaintiff  has  suf- 
fered injury  in  his  crops,  his  soil,  or  the  comfort  of 
his  home,  and  they  further  deny  that  the  injuries 
alleged,  if  actually  sustained,  would  entitle  the 
plaintiff  to  recover,  and  for  this  they  give  the 
following  reasons :  a,  such  injuries  are  the  natural 
and  necessary  result  of  the  development  by  the 
owner  of  the  resources  of  his  own  land,  as  in 
Penna.  Coal  Co.  v.  Sanderson  (113  Pa.  120); 
6,  they  result  from  a  reasonable  use  of  his  own 


selection  was  no  doubt  a  wise  one,  quite  se- 
cluded and  quite  convenient  to  the  several  mines 
from  which  the  material  was  to  be  obtained  for 
the  making  of  coke,  but  it  was  the  selection  of  a 
manufacturing  site  and  is  subject  to  the  same 
considerations  as  though  glass  or  lumber  or  iron 
had  been  the  commodity  to  be  produced  instead  of 
coke.  The  rule  in  Sanderson's  Case  has,  there- 
fore, no  application  to  the  facts  of  this  case.  The 
injury,  if  any,  resulting  from  the  manufacture  of 
coke  at  this  site  is  in  no  sense  the  natural  and 
necessary  consequence  of  the  legal  right  of  the 
owner  to  develop  the  resources  of  his  property, 
but  is  the  consequence  of  his  election  to  devote 
his  land  to  the  establishment  of  a  particular  sort 
of  manufacturing,  having  no  natural  connection 
with  the  soil  or  the  subjacent  strata. 

The  rule  in  Huckenstine's  Appeal  is  equally  in- 


land for  a  lawful  purpose,  as  in  Huckenstine's  applicable.   The  land  of  the  appellant  in  that  case 


Appeal  (70  Pa.  102);  c,  they  result  from  the 
pursuit  of  a  lawful  calling  in  a  lawful  manner, 


had  upon  it  a  deposit  of  One  brick-clay  which  could 
be  made  into  bricks  with  proflt,  if  this  was  done 


without  cither  negligence  or  malice  on  the  part  near  the  pit  from  which  the  clay  was  taken.  This 
of  the  owner  or  his  employes,  as  in  Penna.  R.  RJ  is  the  usual,  and  probably  a  necessary  way  of  con- 
Co.  t\  Lippincott  (110  Pa.  472).  verting  the  clay  into  brick.  An  effort  was  made 
In  Sanderson's  Case,  the  land  of  the  coal  com-  to  enjoin  against  the  burning  of  the  brick  by 
pany  was  coal  land ;  its  value  could  be  realized  by  Huckenstine  on  the  fleld  where  the  clay  was  ob- 


the  owners  in  no  other  way  than  by  bringing  the 
coal  to  the  surface,  so  that  it  could  be  prepared 
for  the  market.  In  the  process  of  mining,  sub- 
terranean veins  of  water  are  necessarily  opened, 
and  the  water  accumulating  in  the  mines  must 
be  brought  to  the  surface,  where  it  naturally 
finds  its  way  into  the  surface  streams  and  pollutes 
them.  If  this  could  not  be  done,  a  great  industry 
would  be  interfered  with,  and  the  owner  of  the 
coal  land  denied  the  exercise  of  the  rights  of 
ownership  in  his  land,  for  the  benefit  of  a  neigh- 
boring owner  whose  title  was  no  greater  or  higher 
than  his  own.  The  maxim  4«  Sic  tttero  tuo  ut 
alienum  non  ladat"  was  therefore  neither  sus- 
pended nor  modified  in  Sanderson's  Case.  The 
coal  company  was  using  its  own  land  in  the 
only  manner  practicable  to  it.  The  harm  done 
thereby  to  others  was  the  least  in  amount  con- 
sistent with  the  natural  and  lawful  use  of  its 
own.  If  this  use  was  to  be  denied  to  the  coal 
company  because  some  injury  or  inconvenience  to 
others  was  unavoidable,  then  the  result  would 
be  practically  conflscation  of  the  coal  lands 
for  the  benefit  of  householders  living  on  lower 
ground. 

But  the  defendants  are  not  developing  the  mine- 
rals in  their  land  or  cultivating  its  surface.  They 


tained.  The  injunction  was  refused,  and  it  was  held 
that  upon  the  case  as  presented  Huckenstine  was 
making  a  reasonable  use  of  his  own  land  which 
equity  would  not  interfere  with.  Whether  he 
would  have  been  liable  in  an  action  of  law  for 
any  substantial  injury  he  might  do  to  a  neighbor 
by  the  burning  of  bricks,  was  not  before  the 
Court,  and  was  not  considered. 

We  think  it  is  true,  as  held  by  the  Judge  of  the 
Court  below,  that  the  evidence  in  this  case  would 
not  justify  an  injunction.  It  Shows  a  selection  of  a 
site  as  well  adapted  to'the  business  and  as  remote 
from  dwellings  as  any  in  that  region.  To  enjoin  the 
manufacture  of  coke  at  such  a  site  would  amount 
to  a  prohibition  of  its  manufacture  and  the  de- 
struction of  vast  allied  and  dependent  industries 
of  immense  value  to  the  public  as  well  as  to  those 
directly  engaged  in  them.  An  injunction  is  not 
of  right,  but  of  grace,  and  will  never  be  issued 
by  a  Court  of  equity  when  it  will  inflict  a  greater 
injury  than  it  will  prevent.  In  such  a  case  the 
injured  party  will  be  left  to  his  redress  at  law. 
No  more  than  this  is  fairly  covered  by  Hucken- 
stine's Case.  The  plaintiff  in  this  case  is  there- 
fore in  the  right  Court,  and  if  he  is  substantially 
hurt  by  the  use  to  which  the  defendants  have  seen 
fit  to  devote  their  land,  we  see  no  reason  why  he 
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may  not  recover,  unless  it  is  found  in  the  last  of 
the  positions  taken  by  the  defendants,  for  which 
Lippincott's  Case  is  cited. 

It  is  a  fundamental  principle  of  our  system  of 
government  that  the  interest  of  the  public  is 
higher  than  that  of  the  individual,  so  that  when 
these  interests  are  in  conflict  the  latter  must  give 
way.  If  the  individual  is  thereby  deprived  of 
his  property  without  fault  on  his  part,  he  is  en- 
titled to  compensation  ;  but  if  he  is  affected  only 
in  his  tastes,  his  personal  comfort  or  pleasure,  or 
preferences,  these  he  must  surrender  for  the  com- 
fort and  preferences  of  the  many.  Thus  high- 
ways are  necessary  to  the  public  business  and 
comfort.  Some  noise  and  dust  are  necessarily 
occasioned  by  the  legitimate  use  of  them.  This 
may  be  disagreeable,  perhaps  in  some  cases  posi- 
tively harmful  to  some  one  or  more  of  the  per- 
sons living  along  them  ;  but  for  this  there  is  no 
remedy  at  law  or  in  equity.  It  is  one  of  the 
necessary  consequences  of  subjecting  the  indi- 
vidual to  the  public  in  those  things  as  to  which 
their  interests  are  in  conflict.  Railroads  have 
become  the  great  highways  of  travel  and  com- 
merce. The  turnpike  and  canal  have  been 
superseded,  and  the  people  and  their  products 
are  trans  ported  at  a  great  advance  in  speed  and 
comfort  over  the  modern  highway  by  the  power 
of  steam.  The  law  recognizes  the  public  char- 
acter of  these  highways.  Their  presence  is 
necessary  to  the  prosperity  and  comfort  of  the 
public.  To  some  persons  who  live  near  them, 
as  to  some  persons  who  live  upon  a  busy  city 
street,  the  incessant  roar  of  business  and  the 
dust  of  passing  vehicles  or  trains  may  be  un- 
pleasant or  painful ;  but  whether  such  persons 
live  upon  a  country  road,  a  paved  street,  or  a 
railroad,  they  are  alike  remediless.  No  action 
will  lie  against  the  municipality,  the  turnpike,  or 
the  railroad  company  for  the  noise  and  dust 
caused  by  the  legitimate  use  or  operation  of  the 
highway  in  either  case.  For  negligence  or 
malice  the  wrong-doer  is  liable  to  the  party  in- 
jured, but  for  the  lawful  use  of  the  road  in  the 
customary  manner  no  liability  uttaches  to  the 
traveller  or  owner.  The  railroads  are  built,  as  is 
the  turnpike  or  the  street,  under  laws  regulating 
their  construction  and  use  in  the  interest  of  the 
public  which  is  to  be  served  by  them.  The  right 
to  operate  railroads  is  a  necessary  incident  to  the 
right  to  build  them,  and  this  was  held  in  Lippin- 
cott's Case.  But  the  production  of  iron,  or  steel, 
or  glass,  or  coke,  while  of  great  public  importance, 
stands  on  no  different  ground  from  any  other 
branch  of  manufacturing  or  from  the  cultiva- 
tion of  agricultural  products.  They  are  needed 
for  use  and  consumption  by  the  public,  but  they 
are  the  results  of  private  enterprise  conducted 
for  private  profit,  and  under  the  absolute  control 
of  the  producer.    He  may  increase  his  business 


at  will  or  diminish  it.  He  may  transfer  it  to 
another  person  or  place  or  State,  or  abandon  it. 
He  may  sell  to  whom  he  pleases,  at  such  price  as 
he  pleases,  or  he  may  hoard  his  productions  and 
refuse  to  sell  to  any  person,  or  at  any  price.  He 
is  serving  himself  in  his  own  way,  and  has  no 
right  to  claim  exemption  from  the  natural  con- 
sequences of  his  own  acts.  The  interests  in 
conflict  in  this  case  are,  therefore,  not  those  of 
the  public  and  of  an  individual,  but  those  of 
private  owners,  who  stand  on  equal  ground  as 
engaged  in  their  own  private  business.  Lippin- 
cott's Case  is,  therefore,  no  reply  to  the  plaintiff's 
case. 

What,  then,  is  the  measure  of  damages  ?  The 
declaration  charges  an  injury  to  the  trees  and 
crops  growing  on  the  surface  and  a  permanent 
injury  to  the  soil  by  tbe  deposit  upon  it  from  the 
passing  smoke  and  gas  of  sterilizing  and  poison- 
ous substances.  To  the  first  of  these  the  statute 
of  limitations  was  properly  applied.  During  two 
of  the  six  years  open  to  inquiry  the  farm  was  in 
the  possession  of  a  tenant  who  paid  what  is  ad- 
milted  to  have  been  a  full  rent  for  it.  The  crops 
for  those  two  years  should  therefore  be  excluded 
from  consideration.  As  to  the  remaining  four 
years  if  the  crops  were  so  affected  as  to  reduce 
their  quantity  or  value,  the  shrinkage  upon  each 
year's  crops  should  be  shown  in  bushels  or  tons  Or 
approximated  as  nearly  as  possible.  For  the 
acreage  in  wheat  or  corn  in  any  one  of  these  four 
years,  for  example,  being  shown,  and  the  yield 
per  acre,  a  comparison  of  the  crop  with  that  raised 
on  the  same  farm  before  the  ovens  were  built 
could  be  made,  and  so  far  as  the  difference  was 
shown  to  be  due  to  the  smoke  or  gas  it  would 
afford  some  basis  for  an  estimate  of  the  damage 
sustained  on  that  year's  crop.  In  this  manner 
the  actual  injury  to  the  crops,  if  any,  could  be 
gotten  at  pretty  nearly.  As  to  a  permanent 
injury  to  the  6oil  by  the  deposit  of  injurious  parti- 
cles upon  it,  a  chemical  analysis  will  afford  the 
only  safe  guide.  Differences  in  the  amount  of 
the  crop  might  be  due  to  the  effect  of  the  smoke 
on  the  growing  plant,  to  negligent  tillage,  to  ex- 
haustion of  the  soil  by  long  cropping,  or  from 
many  other  causes  ;  but  if,  as  some  of  the  wit- 
nesses have  testified,  a  crust  of  foreign  and  steril- 
izing substances  has  been  deposited  over  this  farm 
varying  from  a  quarter  lo  a  third  of  an  inch  in 
thickness,  specimens  of  it  can  and  should  be  pro- 
duced and  its  composition,  and  the  effect  of  its 
presence,  ascertained  and  explained  to  the  jury  by 
those  competent  to  speak  on  the  subject.  This 
is  a  question  susceptible  of  a  clear  and  satisfactory 
solution  by  the  application  of  scientific  tests  which 
the  Court  and  jury  should  have  the  benefit  of.  If 
the  result  is  to  show  a  permanent  injury  to  the 
soil  which  impairs  its  productiveness  to  an  appre- 
ciable degree,  the  extent  of  the  loss  in  the  value 
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of  the  farm  can  be  readily  computed.  If  such 
permanent  impairment  is  not  made  to  appear,  this 
part  of  the  plaintiff's  claim  should  he  rejected 
altogether.  The  fact  that  the  plaintiff  may  regard 
his  land  as  less  desirable  than  before  because  of 
the  proximity  of  an  undesirable  business  or  of 
undesirable  neighbors,  or  the  further  fact  that  its 
selling  value  has  been  reduced  by  reason  of  such 
proximity,  affords  no  ground  for  a  recovery.  The 
location  of  a  livery  stable,  a  restaurant,  a  distil- 
lery, and  many  other  kinds  of  business  close  to 
one's  home  might  diminish  its  comfort  and  its 
market  value,  but  the  owner  would  be  without 
legal  redress  so  far  as  the  effect  of  mere  proximity 
is  concerned.  If,  however,  the  business  was  so 
conducted  as  to  affect  the  use  of  adjoining  pro- 
perty or  the  health  of  its  occupants,  these  tangw 
ible  and  substantial  injuries  capable  of  measure- 
ment by  a  pecuniary  standard  might  sustain  an 
action  for  damages. 

The  ordinary  rule  for  the  ascertainment 
of  damages  where  land  has  been  entered  and 
appropriated  under  the  right  of  eminent  do- 
main, does  not  furnish  a  measure  of  the  plain- 
tiff's right  to  recover  in  this  case  for  the  reason 
already  given.  "Where  an  entry  and  seizure  has 
been  made,  the  effect  of  the  seizure  and  appro- 
priation of  part  of  the  land  of  the  owner  to  a 
particular  use  is  to  be  considered,  as  well  as  the 
value  of  what  is  taken.  This  can  be  best  ad- 
justed by  ascertaining  the  selling  value  of  the 
whole  property  before  the  entry,  and  alter  it  has 
been  made.  The  difference,  if  any,  shows  the 
actual  loss  which  the  owner  has  suffered.  But  in 
this  ease  there  has  been  no  entry  upon  or  appro- 
priation of  the  plaintiff's  land.  What  he  alleges 
is  that  the  prosecution  of  the  business  of  making 
coke  by  the  defendants  on  their  own  land  has 
hurt  his  crops  and  injured  his  soil.  They  have 
the  right  to  make  coke.  If  the  establishment  of 
that  business  near  the  plaintiff  affects  the  selling 
value  of  his  farm,  he  can  no  more  recover  for 
that  than  he  could  recover  against  the  saloon 
keeper  or  the  liveryman  because  the  location  of 
their  business  near  him  had  made  his  property 
unsalable.  The  nature  of  the  business  is,  there- 
fore, to  be  left  out  of  view.  The  sole  question  is 
what  harm  has  been  done  the  plaintiff  by,  or  as 
the  direct  result  of,  the  prosecution  of  the  de- 
fendants' business  at  a  place  where  they  had  a 
legal  right  to  carry  it  on.  The  plaintiff  might 
honestly  think,  and  his  neighbors  might  be  will- 
ing to  testify,  that  the  mere  location  of  the  ovens 
on  adjoining  land  reduced  the  value  of  his  farm 
thirty  or  fifty  per  cent  or  more,  and  a  comparison 
by  them  of  the  value  before  and  after  the  building 
of  these  ovens  would  include  this  element,  for 
which  there  can  be  no  recovery. 

What  has  been  now  said  substantially  disposes 
of  the  question  relating  to  the  testimony  ob- 


jected to.  The  second  assignment  of  error  is  sus- 
tained. The  question  objected  to  should  have  been 
excluded,  because  it  called  for  no  fact,  but  for  a  lump- 
ing estimate  which  opened  the  way  for  the  witness 
to  introduce  considerations  that  we  have  seen 
had  no  place  in  the  adjustment  of  the  damages. 

The  question  referred  to  in  the  third  assign- 
ment should  have  been  excluded  for  reasons 
already  given.  The  seventh  assignment  is  also 
sustained.  It  was  of  no  sort  of  consequence 
where  the  defendants  obtained  the  material  which 
they  used  in  making  coke,  or  what  price  they 
paid  for  it,  or  what  the  miners  who  brought  it  to 
the  surface  were  paid  for  mining  it,  and  such 
questions  should  have  been  excluded.  The 
ninth  assignment  must  also  be  sustained.  The 
question  was  not  to  what  purposes  the  plain- 
tiff might  have  devoted  his  farm,  and  what 
damages  he  would  have  sustained  in  that  case, 
but  to  what  purposes  had  he  devoted  it,  and  to 
what  extent  had  he  been  interfered  with  by  the 
defendants'  business. 

An  examination  of  the  evidence  shows  that  the 
plaintiff  purchased  his  farm  containing  eight-two 
acres  for  four  thousand  dollars  ($4000)  a  few 
years  before  the  ovens  were  built.  Several  years 
after  they  were  built  he  bought  twenty  acres 
adjoining  which  contained  coal,  which  he  mined 
and  sold  to  the  employe-*  of  the  defendants.  So 
far  as  the  evidence  indicates  the  latter  piece  was 
not  farmed  but  kept  and  used  for  mining  coal. 

For  the  injury  to  four  years'  crop  and  for  per- 
manent injury  to  his  soil  the  plaintiff  recovered 
nearly  one  thousand  dollars  more  than  his  farm 
proper  cost  him,  and  still  finds  it  to  his  advantage 
to  reside  upon  it  and  to  cultivate  it.  The  fact 
that  such  a  verdict  was  rendered  shows  that  the 
Court  and  jury  must  have  been  misled  to  some 
extent  by  the  irrelevant  testimony,  and  by  the 
improper  measure  of  damages  which  the  jury  was 
thus  left  to  apply. 

It  only  remains  to  consider  briefly  the  twelfth 
assignment  of  error.  The  learned  Judge  said  to 
the  jury:  "  After  much  thought  we  have  arrived 
at  these  conclusions:  First,  that  the  owners  of  coal 
land  may  develop  and  operate  the  same  evep  to 
the  injury  of  adjoining  land-owners,  without  rem- 
edy on  the  part  of  the  latter  unless  malice  or 
negligence  be  shown.  Second,  that  a  Court  of 
equity  will  not  restrain  the  operation  of  works  of 
an  injurious  nature  where  the  best  possible  place 
to  do  the  least  injury  toothers  has  been  selected. 
Third,  that  while  equity  will  not  restrain,  law 
will  give  a  remedy  where  actual,  positive,  serious 
injury  has  been  done  to  another  by  bringing  upon 
adjacent  lands,  and  manufacturing,  material  not 
part  of  the  land,  whether  such  harm  be  done  to 
health  or  property."  We  cannot  see  that  the  ap- 
pellants were  hurt  by  this  instruction.  The  first 
proposition  is  no  more  than  a  statement  of  the 
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rule  which  was  held  in  Sanderson's  Case.  The 
second  is  all  that  the  appellants  could  ask,  and  as 
a  general  rule  is  well  settled.  If  there  is  any  error 
in  the  third  it  is  in  the  concession  that  the  mine 
owner  is  under  less  ohligation  to  his  neighbors 
when  he  makes  coke  upon  the  tract  from  which 
the  coal  is  mined  than  when  he  makes  it  else- 
where. If  this  concession  was  mistaken,  as  per- 
haps it  was,  it  did  not  lay  any  burden  on  the  appel- 
lants and  they  have  no  right  to  complain  of  it. 
"Whether  one  who  mines  coal,  or  petroleum, 
or  lead  on  his  own  land,  has  by  virtue  of  that  fact 
alone  a  right  to  manufacture  or  refine  such  pro- 
duct on  the  tract  from  which  it  was  obtained  un- 
der circumstances  which  would  prevent  its  manu- 
facture or  render  him  liable  for  damages  if  he 
manufactured  on  some  other  tract,  is  a  question 
not  raised  by  the  facts  of  this  case.  If  the  rela- 
tion of  the  miner  to  his  product,  or  the  surlace 
to  the  underlying  minerals,  could  confer  exemp- 
tion from  liability  for  the  consequences  of  the 
manufacture  of  the  material  mined  where  the 
process  was  conducted  on  the  same  tract,  the  de- 
fendants were  not  within  the  range  of  such  ex- 
emption. They  did  not  mine  the  coal  they  used. 
It  was  not  mined  upon  the  land  upon  which  the 
coke  ovens  stood.  They  were  therefore  under 
the  general  rule  and  not  within  the  exemption, 
if  such  exemption  really  exists.  At  the  same 
time  the  location  of  these  parties,  and  the  indus- 
tries of  the  region  are  not  to  be  lost  sight  of*. 
The  plaintiffs  iarm  is  in  a  region  in  which  bitu- 
minous coal  is  obtained  in  large  quantities.  lie 
himself  mines  coal  upon  his  own  land  for  sale. 
The  conversion  of  coal  into  coke  to  supply  fuel 
for  the  great  iron  and  steel  mills  of  western  Penn. 
sylvania  is  one  of  the  great  industries  of  the  re- 
gion. Many  millions  of  money  are  invested  in 
it,  and  many  thousands  of  men  are  employed 
about  its  production.  It  has  been  largely  instru- 
mental in  the  development,  growth,  and  general 
prosperity  of  the  region.  The  plaintiff  shares 
the  general  benefits  anil  seems  to  possess  some 
advantages  that  are  special  and  grow  directly 
out  of  the  establishment  of  these  works  near  him, 
for  he  has  been  thereby  provided  with  customers 
for  his  coal  and  his  farm  products  at  his  own  door. 

These  considerations  should  be  borne  in  mind 
in  adjusting  the  damage?,  if  any  have  been  sus- 
tained, so  that  the  plaintiff,  while  he  recovers  for 
his  actual  loss  in  the  products  of  his  farm  or  the 
destruction  of  his  soil  as  the  evidence  may  show 
the  facts  to  be,  shall  not  be  allowed  exemplary 
damages ;  and  so  that  the  defendants  shall  not  be 
treated  as  wrong-doers  in  the  establishment  of 
tbeir  plant  on  a  well-selected  and  secluded  tract 
of  land  belonging  to  themselves. 

As  this  case  goes  back  for  a  new  trial,  it  is 
quite  proper  for  us  to  add  that  the  trial  Judge  is 
in  an  important  Bense  the  thirteenth  juror,  and  ]  the  owner. 


when  the  amount  of  the  verdict  shows  that  it 
must  have  been  arrived  at  by  the  adoption  of  an 
erroneous  measure  of  damages,  or  a  mistake  in 
computation,  he  should  not  hesitate  to  set  it  aside. 

The  judgment  is  reversed  and  a  venire  facias 
de  novo  awarded.  H.  e.  o. 


Oct.  '90,  124.  October  21,  1890. 

Western  and  Atlantic  Pipe  Lines  v.  Home 
Ins.  Co. 

Inturance — Removal  of  property — Removal  by 
flood — Act  of  God — Refusal  of  company  to 
pay  loss  for  a  given  reason — Effect  of  upon 
other  defences  and  upon  running  of  interest 
upon  amount  subsequently  found  due. 

An  insurance  company  iasaed  a  policy  of  insurance 
from  loss  by  fire  to  a  pipe  line  company,  "  on  oil  while 
contained  in  the  iron  crude-oil  tank,  known  as  No.  1 
on  plan,  situate  detached  273  feet,  on  the  Johnson 
farm,  at  Johnson  Station,  on  line  of  Washington  branch 
of  the  Pittsburgh,  Cincinnati,  and  St.  Louis  Railroad, 
on  leased  ground,  Washington  County,  Pa."  By  an 
extraordinary  Hood  the  tank  was  carried  some  five 
hundred  feet  away,  but  still  on  the  Johnson  farm,  and 
deposited  against  the  pier  of  a  railroad  bridge,  where 
it  remained  a  few  hours,  when  the  oil  was  burned. 
The  company  in  a  loiter,  and  subsequently  in  the  affi- 
davit of  defence,  denied  liability  on  the  grouud  that 
the  oil  was  not  in  the  same  or  so  safe  a  place  when 
consumed  as  when  insured.  In  a  suit  upon  the  policy  : 
I  hid,  (1)  That  any  doubt  as  to  the  meaning  of  the 
policy  must  be  construed  in  favor  of  the  ins  tired. 

(2)  That  the  property  being  found  by  the  jury  to 
have  been  in  the  tank,  and  the  tank  on  the  J.  farm 
at  the  time  of  the  loss,  there  had  been  no  removal  of 
the  insured  property. 

(3)  That  the  description  of  the  location  of  the  tank, 
if  a  warranty  at  all,  was  so  only  of  the  location  at  the 
time  the  insurance  was  effected  and  not  that  the  tank 
would  thereafter  remain  in  the  same  location. 

On  the  trial  the  defendant,  by  cross-examination  of 
the  plaintiff's  witnesses,  set  up  the  further  defence 
that  the  oil  insured  was  not  the  property  of  the  plain- 
tiff, but  of  its  various  customers  : 

Ihld,  (1)  That  the  defence  came  too  late.  Castner 
r.  Ins.  Co.  (.r)0  Mich.  273)  ;  Brick  v.  Ins.  Co.  (HO  N. 
Y.  108)  ;  Vos  v.  Robinson  (9  Johns.  132)  ;  Stayton 
v.  Oraham  (139  Pa.  1),  followed. 

(2)  That  inasmuch  as  the  plaintiff  company  was  by 
its  charter  authorized  merely  to  "  transport,  store, 
insure,  and  ship  petroleum,"  it  must  be  presumed 
that  the  defendant  knew  these  facts  and  contracted 
with  reference  to  them,  and  in  any  case  was  charge- 
able with  knowledge  of  the  usual  and  customary  meth- 
ods tif  conducting  the  business  pertaining  to  the  prop- 
erty it  insured. 

(3)  That  evidence  that  the  plaintiff  compauy  con- 
tracted with  its  customers  to  insure  the  oil  stored 
with  it  was  admissible,  and  when  received  showed  a 
state  of  facts  that  made  it,  to  all  inteuts  and  purposes, 
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An  insurance  company  which  denies  in  toto  its  lia- 
bility for  a  loss  is  not  entitled  to  a  provision  in  the 
policy  giving  sixty  days  for  adjustment  and  payment. 

Appeal  of  the  Home  Insurance  Company,  of 
the  city  of  New  York,  defendant,  from  the  judg- 
ment of  the  Common  Pleas  of  Washington 
County,  in  an  action  of  assumpsit  brought  against 
it  by  the  Western  and  Atlantic  Pipe  Lines,  upon 
a  policy  of  insurance  upon  "  oil  while  contained 
in  the  iron  crude-oil  tank,  known  as  No.  1  on 
the  plan,  situate  detached  273  feet,  on  the  John- 
son farm,  at  Johnson's  Station,  on  the  line  of  the 
Washington  branch  of  the  Pittsburgh,  Cincin- 
nati, and  St.  Louis  Railroad,  on  the  leased  ground, 
Washington  County,  Pennsylvania." 

On  August  21,  1888,  by  reason  of  very  high 
stage  of  wuter  in  Chartiers  Creek,  the  ground 
upon  which  tank  No.  1  was  built  was  overflowed, 
the  tank  was  lifted  from  its  base  and  carried  by 
the  current  of  the  creek  past  the  pump-house, 
and  was  wedged  in  an  egg-shaped  form  between 
the  abutments  of  the  railroad  bridge  crossing  the 
creek  at  a  distance  from  its  original  location  of 
from  400  to  500  feet,  with  the  top  partly  torn 
off.  The  tank  remained  in  that  position  from 
about  nine  o'clock  on  the  evening  of  the  21st 
until  the  middle  of  the  forenoon  of  the  following 
day,  when  by  some  means  oil  which  had,  by  this 
closing  of  the  channel  under  the  bridge,  accu- 
mulated above  it,  took  fire,  the  fire  was  com- 
municated to  the  tank,  and  the  oil  contained  in 
it  was  burned.  The  plaintiff  submitted  proofs  of 
loss,  as  required  by  the  policy. 

In  the  affuhivit  of  defence  the  defendant  set 
up:  *' By  its  contract  the  defendant  company 
only  agreed  to  insure  against  loss  by  fire  while 
the  oil  was  in  the  tank  at  the  spot  where  it  stood 
when  the  insurance  was  effected  ;  and  the  defen- 
dant is  advised  and  believes  that  said  tank  and 
oil  have  been,  by  a  visitation  of  Providence, 
moved  therefrom  ;  and  the  loss  having  occurred 
while  the  oil  was  in  a  place  of  danger  not  con- 
templated by  the  parties,  the  plaintiff  is  not  en- 
titled to  recover.  The  affiant  further  avers  that 
it  is  impossible  to  determine,  under  the  circum- 
stances of  the  case,  what  proportion  of  the  oil 
was  destroyed  by  fire  and  what  was  carried  away 
bv  flood." 

'  The  defendant's  secretary  subsequently  wrote 
to  the  agent  of  the  plaintiff: — 

Deah  Pik  :  We  have  your  favor  of  2d  inst.,  and  in 
reply  Wg  to  say  we  regret  exceedingly  the  loss  sus- 
tained l>y  your  company,  and  would  be  pleased  to  re- 
imburse you  if  we  could  sou  wherein  you  had  any 
claim  upon  us  either  in  law  or  equity. 

We  insured  oil  in  an  iron  tank  located  in  a  safe  po- 
sition upon  a  good  foundation  and  charged  you  a  pre- 
mium which  we  considered  adequate  in  view  of  its 
position  ;  but  an  unforeseen  disaster  in  the  shape  of  a 
Hood  carried  the  tank  from  its  position  to  a  more  dan- 
gerous oue,  whereby  it  is  destroyed. 


In  denying  liability  in  this  case  we  fail  to  see  where- 
in we  hazard  our  "  reputation  for  fair  dealing,"  or  do 
you  any  injustice.  Yours  truly, 

W.  L.  Bioblow,  Sec'y. 

The  policy  contained  stipulations  that  «« if  the 
risk  be  increased  ....  by  any  means  what- 
ever within  the  control  of  the  insured ;"  or  that 
"  if  the  interest  of  the  assured  ....  be  untruly 
stated,"  or  *'  be  any  other  than  entire,  uncondi- 
tional and  sole  ownership,"  the  policy  should  be 
void. 

On  the  trial,  before  McIlvaine,  P.  J.,  the 
plaintiff  having  shown  the  foregoing  facts,  it  was 
developed  on  cross-examination  that  the  oil  in 
the  tank  when  burned  was  the  property  of  the 
plaintiffs  customers  on  storage  with  the  plaintiff. 

Plaintitfs  counsel  thereupon  asked  the  presi- 
dent of  the  eompany:  I  wish  to  know  if  you, 
or  the  Western  &  Atlantic  Pi|>e  Lines,  had  en- 
tered into  any  contract  with  the  customers  of  the 
line  by  which  you  were  bound  to  insure  the  oil 
in  the  tank.  Objected  to  as  incompetent  and 
irrelevant.  Objection  overruled.  (First  assign- 
ment of  error.) 

•Q.  I  wish  to  know  if  you  did  replace  the  oil 
that  was  burnt  in  this  tank  to  your  customers? 

To  show  that  in  carrying  out  this  contract  we 
have  proved  he  entered  into  with  his  customers, 
when  this  oil  was  lost  to  the  customers,  he  re- 
placed it  barrel  for  barrel  to  the  customers.  Ob- 
jected to  as  incompetent  and  irrelevant. 

Q.  On  whom  did  the  loss  of  this  oil  fall,  on  the 
customers  or  the  pipe  line  ?  Objected  to  as  in- 
competent and  irrelevant,  and  a  matter  with 
which  the  insurance  company  had  no  concern. 
Objection  overruled.  Exception.  (Second  as- 
signment of  error.) 

Q.  At  the  time  of  the  organization  of  the 
Western  &  Atlantic  Pipe  Line  what  action  was 
taken  by  the  stockholders  in  regard  to  the  in- 
surance of  oil?  The  object  simply  is  to  show, 
they  said  to  every  person  who  ran  oil  into  that 
line,  that  the  Western  &  Atlantic  Pipe  Line 
would  be  responsible,  and  bound  by  the  action  of 
the  company.  Objected  to  as  incompetent  and 
irrelevant.    Objection  overruled.  Exception. 

A.  When  we  organized  the  Western  &  Atlan- 
tic Pipe  Line,  the  stockholders — I  was  made 
president  of  it,  and  we  discussed  pretty  thor- 
oughly the  business  we  were  going  into ;  I  was 
instructed  to  do  this  business  to  protect  the  cus- 
tomers from  loss,  the  same  way  that  the  Tide 
Water  Pipe  Company  had  done,  by  promising  to 
carry  and  keep  it  insured,  and  stand  between 
them  and  any  loss,  as  we  couldn't  get  business 
unless  we  done  it ;  and  so  went  on  and  did  it. 
(Third  assignment  of  error.) 

The  plaintiff's  charter,  showing  that  it  waa 
invested  with  the  right  "  to  transport,  store,  in- 
sure and  ship  petroleum,"  was  ottered  in  evidence. 
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By  the  terms  of  the  policy  the  loss  was  payable 
sixty  days  after  proof. 

In  the  general  charge  the  Court  said  :  "  The 
insurance  company  claim  that  the  proper  con- 
struction of  this  policy,  as  it  is  written,  would 
relieve  them  from  any  liability,  for  the  reason 
that  this  iron  tank,  which  contained  the  oil,  had 
left  the  place  where  it  was  constructed,  and  that 
the  oil  was  burned — if  burned  at  all  in  the  tank — 
at  a  different  place  from  where  it  was  described 
to  be  when  it  was  insured. 

"  Now,  gentlemen,  this  raises  a  very  close 
question,  but  being  a  question  of  law  we  are 
bound  to  construe  it  as  best  we  can,  under  the 
light  that  we  have.  We  know  of  no  cases  in  the 
books  that  cover  it  exactly,  and  what  is  the 
proper  construction  of  this  policy  in  this  parti- 
cular, to  our  minds,  is  a  doubtful  question.  Hut, 
as  there  is  undoubtedly  a  contract  of  indemnity 
here,  we  feel  like  giving  the  benefit  of  this  doubt 
to  the  assured,  and  therefore  [we  instruct  you 
that  the  simple  fact  that  this  iron  tank  had  left 
the  place  where  it  was  originally  constructed, 
will  not  relieve  the  company,  but  that  any  oil 
which  was  burned  while  in  tank  No.  1,  and  j 
while  the  tank  was  in  such  a  state  of  preservation  . 
as  to  hold  the  oil  there,  as  it  was  originally  \ 
pumped  into  it,  is  covered  by  this  policy,  and  [ 
that  the  burning  of  the  oil,  under  such  circum-  i 
stances,  would  be  such  a  burning  as  required  this 
company  to  indemnify  the  plaintiff  for  any  loss 
they  may  have  sustained  thereby.  The  plaintiff, 
under  the  contract,  was  under  an  implied  promise 
to  keep  the  oil  insured  in  the  tank  ;  but  under 
our  construction  of  the  policy,  the  fact  that  the 
tank  was  moved  by  reason  of  this  flood,  before 
the  oil  was  burned,  would  not  relieve  the  com- 
pany, if  the  tank  remained  whole  and  sound  and 
the  oil  was  burned  while  in  the  tank. 

"  Now,  gentlemen,  if  you  conclude  that  this 
tank  was  picked  up  by  this  flood  bodily  and 
floated  down  the  stream  and  lodged  from  three  to 
five  hundred  feet  away  from  the  place  where  it  j 
was  constructed,  against  the  abutments  of  the 
bridge,  and  remained  intact,  and  in  that  way  j 
held  this  oil  as  an  oil  tank  would  hold  oil,  so  that 1 
it  could  have  been  recovered  by  the  company, , 
and  while  there,  in  place  of  on  the  original  j 
foundation,  the  oil  in  the  tank  was  burned,  why 
then  the  contract  of  indemnity  would  be  binding,  I 
and  the  defendant  would  be  liable  for  such  loss  as 
the  plaintiff  might  sustain  by  reason  of  the  fire, 
or  their    proportionate  share  of  the  loss."] 
(Fourth  assignment  of  error.) 

Defendant  requested  the  Court  to  charge,! 
inter  alia : — 

(5)  By  the  terms  of  the  policy  the  insurance ! 
company  contracted  to  indemnify  the  plaintiff, 
against  loss  by  fire,  "  on  oil  while  contained  in  j 


the  iron  crude  oil  tank  known- as  No.  1,  on  plan 
situate,  detached  273  f.et  on  the  Johnson  farm  at 
Johnson's  Station."  The  defendant  did  not  con- 
tract to  pay  for  oil  which  might  be  lost  at  any 
other  place  than  that  particularly  mentioned  in 
the  policy,  and  the  undisputed  evidence  showing 
that  the  oil  was  destroyed  in  a  different  location, 
the  defendant  is  not  liable  under  the  terms  of  the 
contract.   Refused.    ( Fifth  assignment  of  error.) 

(6)  The  question  involved  in  this  case  is  simply 
one  of  contract  between  the  parties,  and  the  tank 
known  as  No.  1,  and  which  contained  the  oil 
covered  by  the  insurance,  having  been  carried 
away  by  the  flood  to  a  point  different,  and  at  a 
considerable  distance  from  the  location  described 
in  the  policy,  the  jury  cannot  consider  whether 
the  insurance  company  would  or  would  not  have 
insured  the  oil  in  the  place  where  the  tank  was 
left  by  the  flood.  By  the  contract  the  defendant 
only  agreed  to  pay  for  oil  destroyed  by  fire  while 
contained  in  the  tank  as  located  at  the  time  the 
policy  was  issued,  and  its  liability  ceased  when 
the  oil  insured  was  carried  away  from  that  place. 
Refuted.    (Sixth  assignment  of  error.) 

(7)  The  plaintiff  's  evidence  having  disclosed 
the  fact,  that  at  the  time  the  loss  was  incurred 
the  oil  insured  was  the  property  of  various  pro- 
ducers, {wtrons  of  the  plaintiff  company,  held  ou 
storage  by  said  company,  and  that  the  plaintiffs 
were  not  the  "  entire,  unconditional,  and  sole 
owners"  of  said  oil  covered  by  the  policy  of  the 
defendants,  which  facts  were  not  stated  in  the 
policy,  therefore  under  the  terms  of  the  contract 
in  this  case  (see  sec.  4  of  said  policy),  the  plain- 
tiff cannot  recover,  and  the  verdict  of  the  jury 
should  be  for  the  defendant.  Answer.  Refused. 
The  written  part  of  this  policy  shows  that  it  was 
made  with  the  Western  &  Atlantic  Pipe  Line 
Company,  on  oil  while  contained  in  the  iron 
crude  oil  tank  known  as  No.  1,  on  the  plan  situ- 
ate on  the  Johnson  farm,  and  as  they  were  a 
chartered  company  with  certain  rights,  among 
which  was  the  transportation  and  storage  of  oil, 
the  insurance  company  were  bound  to  know  that 
the  oil  on  which  the  insurance  was  placed  was 
oil  held  by  (his  defendant  company  under  its 
charter  rights,  and  section  4  referred  to,  we 
think,  has  no  application  1n  this  insurance,  but 
was  put  in  the  original  blank  that  it  might  be 
applied  to  insurance  on  other  kinds  of  |>ersoi  al 
property,  and  ou  real  estate.  (Seventh  assign- 
ment of  error.) 

(9)  Under  all  the  evidence  in  this  case  the 
verdict  should  be  in  favor  of  the  defendant. 
Answer.  Refused.  We  leave  it  to  the  jury  ;o 
determine  the  questions  nl  fact  that  have  been 
submitted  to  them,  under  our  instructions  as  to 
the  law.    (Eighth  assignment  of  error.) 

The  jury  having  retired  to  consider  their 
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verdict,  returned  into  Court  with  the  following 
question : — 

Jcdob  McIlvaiwk  : 

How  long  shall  we  calculate  interest  on  the  principal, 
from  August  22d,  or  have  the  company  (50  days  to  adj  ust 
the  claim  f  J.  N.  Smilky,  Sec'y. 

To  which  the  Court  replied  :  *'  Gentlemen  of 
the  jury :  We  have  received  your  question ; 
and  we  instruct  you,  that  as  the  defendant  com- 
pauy  have  denied  their  liability,  the  plaintiff 
would  be  entitled  to  interest  on  whatever  amount 
you  may  find  the  plaintiff  entitled  to  recover, 
from  the  date  of  the  fire."  (Ninth  assignment 
of  error.) 

Verdict  and  judgment  for  the  plaintiff"  for 
$1274.90.  Defendant  thereupon  appealed  as- 
eigning,  inter  alia,  error  as  above. 

John  H.  Murdoch  (  W.  S.  Parker  with  him), 
for  appellnrt. 

According  to  the  terms  of  the  policy,  it  was 
avoided  by  the  fact  that  the  assured  did  not 
own  the  insured  property,  and  the  contract  of 
the  insured  with  its  customers  was  inadmissible. 

The  description  of  the  property  and  its  locality 
were  important  elements  in  the  minds  of  the 
contracting  parties,  and  the  language  of  the 
policy  constitutes  a  warranty  that  the  property 
was  in  the  situation  described  and  remains  so. 

Harris  v.  Ins.  Co.,  53  Iowa,  236. 

McCtuer  v.  Ins.  Co.,  43  Id.  350. 

Wood  ».  Hartford  Ins.  Co.,  13  Conn.  544. 

Lyons  i-.  Ins.  Co.,  14  R.  I.  109. 

Severance  v.  Ins.  Co.,  5  Bissell,  156. 

Haws  r.  Association,  114  Pa.  434. 

1  Wood  on  Ins.  114. 

T.  F.  Birch  (John  W.  tf  A.  Donnan  with 
him),  for  appellee. 

The  object  of  the  contract  was  indemnity,  and 
if  any  doubt  exists  it  is  to  be  resblved  in  favor 
of  the  assured. 

1  Wood  on  Ins.  145. 
May  on  Ins.  182. 

The  authorities  cited  by  the  appellant  of  in- 
stances of  remova  of  the  insured  property  from 
the  place  specified  have  no  application,  because 
the  oil  in  question  was  "contained  in  iron  crude 
oil  tank  known  as  No.  1"  when  burned.  It 
would  be  adopting  a  forced  construction  to  re- 
quire that  the  tank  sliould  be  in  the  same  place, 
because  the  words  used  do  not  so  require. 

Giving  to  the  company  the  benefit  of  the 
broadest  possible  construction,  the  words  in  the 
policy  do  not  amount  to  anything  more  than  a 
warranty  that  the  insured  will  not  voluntarily 
change  the  location  of  the  property. 
Sillem  t\  Thorntdn,  3  E.  &  B.  808. 
May  on  Ins.,  p.  282. 

The  defence  as  to  ownership  of  the  property 
was  not  set  up  in  the  affidavit  of  defence,  and 
was  first  heard  of  by  the  plaintiff*  on  the  trial. 
It  came  too  late,  therefore ;  but  in  any  case  it 


was  unavailing,  because  there  waa  no  pretence  of 
fraudulent  concealment,  or  that  the  company 
were  not  folly  aware  of  the  exact  situation  and 
ownership  of  the  oil. 

If  an  insurer,  prior  to  the  bringing  of  suit 
upon  a  policy,  has  stated  its  objection  to  paying 
the  loss,  it  cannot  after  suit  brought  defend  on 
any  other  ground. 

Brink  r.  Hauover  Ins.  Co.,  80  N.  Y.  108. 
Castner  v.  Ins.  Co.,  50  Mich.  273. 
Von  i\  Itobinson,  9  Johnson,  192. 

In  addition  to  this,  the  plaintiff  was  a  corpora- 
tion chartered  under  the  law  of  29th  of  April, 
1874,  and  its  supplements  of  the  2d  of  June, 
1883,  and  September  19,  1887,  having  the  right 
to  transport,  store,  insure,  and  ship  petroleum.  . 
Under  the  5th  section  of  the  16th  article  of  the 
Constitution,  it  was  prohibited  from  engaging  in 
any  business  other  than  that  expressly  authorized 
by  its  charter  ;  and  viewed  as  a  common  carrier, 
it  was,  under  the  5th  section  of  the  17th  article 
of  the  Constitution,  prohibited  from  directly  or 
indirectly  engaging  in  any  other  business  than 
that  of  common  carrier. 

The  insurance  company  must  be  presumed  to 
have  knowledge  of  these  facts,  and  to  have  con- 
tracted with  reference  to  them. 

Citizens'  Ins.  Co.  v.  McLaughlin,  53  Pa.  487. 

A  clause  in  a  policy  of  insurance  giving  the 
company  sixty  days  in  which  to  pay  alter  proofs 
of  loss,  applies  only  where  they  agree  to  pay  or 
are  undecided  about  paying ;  but  not  when  they 
peremptorily  refuse  to  pay  the  loss,  in  which  case 
suit  may  be  brought  immediately. 
Ina.  Co.  v.  Magnire,  51  III.  342. 
Phillips  t-.  Ins.  Co.,  14  Mo.  220. 

October  5, 1891.  Strrrett,  J.  This  action 
is  on  a  policy  of  insurance  issued  by  the  Home 
Insurance  Company,  defendant,  insuring  the 
Western  and  Atlantic  Pipe  Lines,  for  one  year 
from  June  28,  1888,  against  loss  or  damage  by 
tire,  to  the  amount  of  $2500,  "  on  oil,  while  con- 
tained in  the  iron  crude-oil  tank  known  as  No.  1 
on  plan  situate,  detached  273  feet,  on  the  John- 
son  farm,  at  Johnson's  Station,  on  the  line  of  the 
Washington  branch  of  the  Pittsburgh  and  St. 
Louis  Railroad,  on  leased  ground,  Washington 
County,  Pa." 

By  necessary  implication  the  verdict  estab- 
lished the  fact,  that  during  the  life  of  the  policy 
over  thirty-six  hundred  barrels  of  oil  were  de- 
stroyed by  fire  while  in  said  "  iron  crude-oil 
tank,  known  as  No.  1,"  on  the  plan  of  oil  tanks 
at  Johnson's  Statiori.  The  jury  found  in  favor 
of  the  plaintiff  for  the  value  of  the  oil  thus  de- 
stroyed. 

The  company  defendant,  after  being  fully  ad- 
vised as  to  the  loss,  etc.,  denied  its  liability  on 
two  grounds  : — 

(1)  Because  the  tank  containing  the  oil  in- 
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sured  had  been  removed  "  by  an  unforeseen  dis- 
aster in  the  shape  of  a  Hood,"  and  carried  about 
four  or  five  hundred  feet  from  the  position  it 
occupied  when  the  policy  was  issued. 

(2)  Because  the  oil  contained  in  said  tank  did 
not  belong  to  the  plaintiff  company,  but  to  its 
customers  for  whom  it  was  held  in  storage,  which 
fact  was  not  stated  on  the  face  of  the  policy. 

Conceding  the  fact,  that  at  the  time  of  the  fire 
the  tank  had  been  removed  by  a  flood  about  four 
or  five  hundred  feet  from  the  position  in  which  it 
stood  when  the  oil  was  insured,  but  not  off  the 
premises  described  in  the  policy,  the  plaintiff 
contends  that  the  insurance  company  was  not 
thereby  relieved  from  liability  for  the  loss.  In 
that  we  think  it  is  right. 

The  object  of  the  contract  was  indemnity 
against  destruction  of  the  oil,  described  as  "  con- 
tained in  the  iron  crude-oil  tank  known  as  No. 
1,"  etc.  With  the  view  of  attaining  that  object 
the  terms  of  the  policy  should  be  construed 
liberally.  If  any  doubt  exists  as  to  their  mean- 
ing it  should  be  resolved  in  favor  of  the  insured 
rather  than  in  the  interest  of  the  underwriter. 
When  words  employed  in  a  policy  of  insurance 
are  susceptible  of  two  interpretations,  that  which 
will  sustain  the  claim  of  the  insured  should  be 
adopted  (Wood  on  Ins.  145;  May  on  Ins.  182). 

Tested  by  these  well -recognized  principles  of 
interpretation,  the  position  contended  for  by  the 
defendant  company  is  untenable.  In  substance 
its  position  is  that  the  above-quoted  description  of 
property  insured  is,  in  effect,  a  warranty  that,  in 
case  of  fire,  the  oil  destroyed  shall  not  only  be 
contained  in  said  iron  tank,  but  that  the  tank 
itself  shall  remain  where  it  was  when  the  insur- 
ance was  effected,  otherwise  the  insurance  com- 
pany will  not  be  liable.  Authorities  cited  in 
support  of  that  position,  where  property  insured 
as  contained  in  certain  barns,  houses,  etc.,  was 
destroyed  after  removal  to  other  buildings,  have 
no  application  to  the  case  before  us.  In  those 
cases  there  was  necessarily  a  failure  to  show  that 
the  insured  property  was  in  the  designated  build- 
ings when  destroyed.  In  this  case  the  jury  must 
have  found  that  the  oil  injured  was  destroyed 
*'  while  contained  in  the  iron  crude-oil  tank, 
known  as  No.  1"  on  the  plan  of  tanks  at  John- 
eon's  Station,  and  that,  we  think,  fully  satisfies 
the  terms  of  the  contract.  The  parties  were  not 
contracting  with  reference  to  an  insurance  upon 
the  tank,  but  only  upon  the  oil  contained  in  it. 

With  that  construction  of  the  company  in  view 
the  learned  president  of  the  Common  Pleas 
rightfully  instructed  the  jury  as  follows  :  "  If 
you  conclude  that  this  tank  was  picked  up  bodily 
by  the  flood  and  floated  down  the  stream  and 
lodged  from  three  to  five  hundred  feet  away  from 
the  place  where  it  was  constructed,  against  the 
abutments  of  the  bridge,  and  remained  intact, 


and  in  that  way  held  the  oil,  as  an  oil  tank  would 
hold  oil,  so  that  it  could  have  been  recovered  by 
the  company,  and  while  there,  in  place  of  on  the 
original  foundation,  the  oil  in  the  tank  was 
burned,  then  the  contract  of  indemnity  would  be 
binding,  and  the  defendant  would  be  liable  for 
such  loss  as  the  plaintiff  might  sustain  by  reason 
of  the  fire,  or  their  proportionate  share  of  the 
loss." 

The  jury  under  this  instruction,  having  found 
for  the  plaintiff  and  assessed  the  damages,  the 
necessary  implication  is  that  they  found  the  facts 
of  which  the  instruction  is  predicated  to  be  true  ; 
that  the  oil  tank  No.  1  contained  and  held  the 
oil,  for  the  value  of  which  they  assessed  dam- 
ages in  favor  of  the  plaintiff,  until  it  was  de- 
stroyed by  fire,  etc. 

But  assuming  merely  for  argument's  sake  that 
the  description  of  the  tank's  location  may  lie  re- 
garded as  in  the  nature  of  a  warranty,  it  can 
only  bo  construed  as  a  warranty  of  location  at 
the  time  the  insurance  was  effected  and  not  that 
the  tank  would  thereafter  remain  in  the  same  lo- 
cation (Insurance  Co.  r.  Mitchell,  48  Pa.  367). 
As  a  statement  of  then  existing  facts,  it  is  not 
even  pretended  that  the  description  of  the  loca- 
tion of  the  tank,  etc.,  was  not  strictly  true.  If 
it  was  intended  to  make  the  continued  location  of 
the  tank  at  the  precise  point  where  it  then  was 
a  condition  of  the  underwriter's  liability  it  would 
have  been  an  easy  matter  to  have  said  so.  It  is 
not  the  province  of  Courts  to  indulge  in  conjec- 
tures favorable  to  such  insurance  companies  as 
are  disposed,  upon  mere  technicalities,  to  avoid 
the  payment  of  honest  claims. 

Cases  are  not  unfrequent  in  which  statements 
in  regard  to  the  use  and  character  of  buildings, 
etc.,  are  construed  as  merely  descriptive  of  the 
risk  at  the  time  the  application  is  made,  and 
not  as  a  warranty  that  there  shall  be  no  change 
during  the  life  of  the  policy  (Wood  on  Ins.  444— 
446,  and  cases  there  cited).  In  Everett  t.  In- 
surance Co.  (21  Minn.  76)  a  threshing  machine 
was  insured  as  "  stored  in  a  certain  barn  on  sec- 
tion 36,"  etc.,  and  it  was  held  that  this  was  a  mere 
matter  of  description,  operating  to  identify  the 
properly,  and  not  a  promissory  stipulation  on  the 
part  of  the  insured,  nor  a  condition  on  the  part 
of  the  insurer. 

But,  giving  the  defendant  the  benefit  of  the 
broadest  construction,  the  language  used  in  de- 
scribing the  location  of  the  oil  insured  cannot 
amount  to  anything  more  than  an  implied  warranty 
of  the  plaintiff  company  that  it  will  not  volun- 
tarily change  its  location.  This  construction  ap- 
pears to  have  been  recognized  in  Sillem  v.  Thorn- 
ton (3  E.  &  B.  868),  and  was  perhaps  warranted 
by  the  facts  of  that  case. 

Even  in  that  view  we  have  on  the  one  hand 
only  an  implied  warranty  that  the  insured  will 
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not  voluntarily  change  the  location  of  the  tank 
containing  the  oil,  and  on  the  other  defendant's 
admission,  it  its  affidavit  of  defence,  that  the 
location  of  the  tank  was  changed  44  by  a  visita- 
tion of  Providence." 

Another  ground  of  defence  is  that  the  oil  in 
question  did  not  belong  to  plaintiff,  but  to  its 
customers,  for  whom  it  was  held  in  storage. 

For  some  reason,  best  known  perhaps  to  the 
party  who,  on  behalf  of  the  defendant,  wrote  the 
sympathetic  letter  of  October  11,  1888,  and  made 
the  affidavit  of  defence  April  16,  1889,  this 
ground  of  defence  was  not  even  hinted  at  in  either 
of  those  papers,  and  for  aught  that  appears  was  a 
mere  afterthought.  In  the  letter  he  says  44  we 
regret  exceedingly  the  loss  sustained  by  your  com- 
pany, and  would  be  pleased  to  reimburse  you  if  we 
could  see  wherein  you  had  any  claim  upon  us  either 
in  law  or  equity.  We  insured  oil  in  an  iron  tank 
located  in  a  safe  position,  upon  a  good  foundation, 
and  charged  you  a  premium  which  we  considered 
adequate  in  view  of  its  position  ;  but,  an  unforeseen 
disaster,  in  the  shape  of  a  flood,  carried  the  tank 
from  its  position  to  a  more  dangerous  one  whereby 
it  is  destroyed."  In  the  affidavit,  substantially 
the  same  defence,  viz  :  removal  of  the  tank 44  by  a 
visitation  of  Providence,"  etc.,  is  solely  relied  on. 

It  is  not  even  pretended  that  there  was  any 
fraudulent  concealment  of  ownership  of  the  prop- 
erly, or  that  any  untruthful  representation  was 
made,  upon  the  faith  of  which  the  policy  was 
issued,  nor  is  it  claimed  that  the  defendant  com- 
pany was  not  fully  aware  of  the  exact  situation 
and  ownership  of  the  oil  when  it  accepted  the 
risk.  It  had  notice,  by  the  proof  of  loss  furnished 
by  plaintiff,  as  to  the  manner  in  which  the  oil 
was  held,  but  no  objection  on  that  ground  was 
interposed  or  even  intimated.  Defendant's  lia- 
bility was  denied  solely  on  the  ground  that  the 
tank  containing  the  oil  had  been  removed  44  by  a 
visitation  of  Providence."  The  supplemental 
defence,  afterwards  sprung  u|>on  the  plaintiff*, 
that  it  was  not  the  owner  of  the  oil,  might 
well  be  disposed  of  by  saying  that  it  came  too 
late.  (Brink  r.  Ins.  Co.,  80  N.  Y.  108;  Cast- 
ner  t\  Farmers'  Ins.  Co.,  50  Mich.  273 ;  Vos 
v.  Kobinson,  9  Johnson,  192;  Stayton  t>.  Gra- 
ham, 139  Pa.  1.)  In  Brink  v.  Ins.  Co.  (*«- 
pra),  the  company  denied  liability  on  the  ground 
of  fraud  and  so  declared  to  the  assured.  After 
suit  brought,  it  raised  the  question  as  to  time 
of  tiling  proofs  of  loss,  etc.  In  denying  its 
right  to  do  so,  Chief  Justice  Church  said  :  44 1 
think  it  was  estopped  from  so  doing.  The  plain- 
tiff's claim  was  challenged  for  fraud,  and  that 
only.  They  acted  upon  it,  and  brought  an  action 
incurring  large  expenses  in  its  prosecution.  Non 
constat,  if  the  failure  to  file  the  proofs  in  time  has 
been  insisted  on,  but  that  the  plaintiffs  would  have 
acquiesced  in  it,  and  refrained  from  prosecuting, 


and  thus  they  might  be  injured  by  the  change  of 
ground  on  the  part  of  the  defendant.  Every 
consideration  of  public  policy  demands  that  insur- 
ance companies  should  be  required  to  deal  with 
their  customers  with  entire  fairness  and  frank- 
ness. They  may  refuse  to  pay  without  specifying 
any  ground,  and  insist  upon  any  available  ground, 
but  if  they  plant  themselves  upon  a  specified  de- 
fence, and  so  notify  the  assured,  they  should  not 
be  permitted  to  retract  after  the  latter  has  acted 
upon  their  position  as  announced,  and  incurred 
expenses  in  consequence  of  it." 

But  aside  from  what  has  been  said  in  answer 
to  the  last-mentioned  ground  of  defence,  we  think 
it  is  also  successfully  met  by  the  facts  connected 
with  the  contract  of  insurance,  etc.  The  plaintiff 
is  a  corporation  chartered  under  the  law  of  April 
29,  1874,  and  supplements,  and  invested  with  the 
right  to  transport,  store,  insure,  and  ship  petro- 
leum, and  under  our  Constitution,  is  prohibited 
from  engaging  in  any  other  business  than  that 
specified  in  its  charter.  It  should  be  presumed 
that  the  insurance  company  was  cognizant  of 
these  facts  and  contracted  with  reference  to  them, 
but,  whether  it  did  or  not,  it  is  certainly  charge- 
able with  knowledge  of  the  usual  and  customary 
methods  of  conducting  the  business  pertaining  to 
property  which  it  insured.  (Ins.  Co.  v.  Mc- 
Laughlin, 53  Pa.  487.) 

While,  in  one  sense,  the  plaintiff*  was  not  the 
owner  of  the  oil,  yet,  in  so  far  as  risk  from  loss 
by  fire  was  concerned,  it  may,  to  all  intents  and 
purposes,  be  considered  as  the  owner.  According 
to  the  contract  made  with  its  customers  it  was 
bound  to  protect,  by  insurance,  the  oil  in  its 
tanks  at  its  own  expense.  In  case  of  destruction 
by  fire  without  insurance,  it  would  have  been 
bound  to  its  customers  to  make  good  the  loss. 
To  the  extent  of  the  value  of  the  oil,  therefore,  it 
certainly  had  an  insurable  interest,  and  in  a  cer- 
tain sense  was  at  least  quasi  owner  of  the  oil. 

The  policy  in  suit  issued  without  any  appli- 
cation, or  written  request,  describing  the  interest 
of  the  insured  in  the  oil,  and  it  does  not  appear 
that  any  actual  representation,  of  any  kind,  was 
made  by  the  insured.  In  view  of  these  circum- 
stances, the  language  of  our  brother  Williams 
in  Tool  Co.  v.  Assurance  Co.  (132  Pa.  236),  is 
especially  applicable.  He  there  said :  44  We 
ought  to  assume  that  a  policy  written  under  such 
circumstances  was  written  upon  the  knowledge 
of  the  representative  of  the  insurer,  and  intended 
to  cover  in  good  faith  the  interest  which  the  in- 
sured bad  in  the  buildings.  Fraud  is  never  to  be 
presumed,  and  in  this  case  no  fraudulent  repre- 
sentation is  shown  or  alleged,  unless  it  can  be 
deduced  from  the  statements  of  the  insurer,  made, 
as  we  must  presume,  on  the  knowledge  of  its  re- 
presentative, and  for  which  the  insured  is  in  no 
manner  responsible.    We  must  also  remember 
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that  this  policy  is  to  be  interpreted  most  strongly 
against  the  company  whose  contract  it  is. 
Applying  these  principles  to  the  question  -now 
raised,  we  conclude  that  the  policy  written  on 
the  knowledge  of  the  insurer  was  made  in  view 
of  the  facts  of  the  case,  and  was  intended  to 
cover  such  interest  as  the  insured  had." 

So  in  the  case  before  us,  the  defendant  having  in- 
sured the  oil  contained  in  tank  No.  1  without  any 
representation  as  to  the  quantum  of  plaintiff's 
interest  therein,  must  be  considered  as  having 
insured  it  against  any  loss  which  the  plain- 
tiff would  suffer  by  fire.  As  already  observed, 
the  plaintiff  had  a  right,  and  was  bound  by  its 
contract  with  its  customers,  to  protect  the  oil  by 
insurance,  so  that  its  value  conld  be  accounted 
for  to  them  in  case  of  loss  by  fire. 

As  was  said  in  Waring  v.  Indemnity  Co.  (45 
N.  Y.  606),  "agents,  commission  merchants  or 
others,  having  the  custody  of  and  being  respon- 
sible for  property,  may  insure  in  their  own  names, 
and  they  may,  in  their  own  names,  recover  from 
the  insurer,  not  only  a  sum  equal  to  their  own  in- 
terest in  the  projierty,  by  reason  of  any  lien  for 
advances,  or  charges,  but  the  full  amount  named 
in  the  policy,  up  to  the  value  of  the  property." 
To  the  same  effect  is  Story  on  Agency,  120. 

The  testimony  referred  to  in  the  first,  second, 
and  third  specifications  was  rightly  admitted.  It 
tended  to  prove  plaintiff's  interest  in  the  oil,  and 
consequent  right  to  insure. 

The  only  other  specification  that  requires  fur- 
ther notice  is  the  ninth,  in  relation  to  interest. 

A  sufficient  answer  to  that  is :  The  company 
denied  in  toto  its  liability,  and  was  therefore  not 
entitled  to  the  benefit  of  the  provision  in  the 
policy  giving  sixty  days  for  adjustment  and  pay- 
ment of  loss.  (Nevins  v.  Ins.  Co.,  5  Foster  (N. 
H.),  22  ;  JF.tna  Ins.  Co.  r.  Magnire,  51  III.  342  ; 
Phillips  v.  Protection  Ins.  Co.,  14  Mo.  220  ;  Fire 
Ins.  Co.  v.  Routledge,7  Ind.  25 ;  Myers'  Fed.  Dec. 
535.) 

In  j*Etna  Ins.  Co.  v.  Maguire,  (supra),  it  was 
held  that  such  a  clause  applies  only  where  the  in- 
surance company  agrees  to  pay,  or  is  undecided 
in  regard  to  paying,  but  not  when  it  peremptorily 
refuses  to  pay  the  loss. 

Further  notice  of  the  specifications  is  unneces- 
sary.   There  is  no  merit  in  either  of  them. 

Judgment  affirmed.  R.  H.  N. 


July,  '90,  198.  January  27,  1891. 

Williamson's  Estate. 

Decedent' t  estate —  Will — Interpretation  of — 
Trustt  and  trustees — Trusts  for  accumulation 
—  Act  of  April  18,  1853. 

A  testator  directed,  by  the  fourteenth  item  of  his 
will,  "  The  rest,  residue,  and  remainder  of  my  estate, 


real,  personal,  and  mixed,  wherever  situated,  vested, 
contingent,  or  future,  after  satisfying  the  foregoing 
bequests,  as  such  remainder  shall  be  realized  and 
converted  into  proper  securities  by  uiy  executors  as 
provided  in  item  seventeenth  of  this  will,  shall  lie  by 
them  transferred  and  delivered  to  the  P.  Company, 
which  company  shall  hold  the  same  as  a  trustee  and 
in  special  trust  ....  to  keep  the  same  invested 
....  aud  after  deducting  the  proper  charges  and 
expenses  ....  to  add  the  interest  and  income 
thereof  to  the  capital,  and  thus  accumulate  and  in- 
crease  the  fund  until  the  expiration  of  ten  years  after 
my  decease,  at  which  time  it  shall  be  divided  amongst 
such  of  my  grand  nephews  and  grand  nieces  who  shall 
then  be  living,  as  are  the  issue  of  my  brothers  and 
sisters  named  in  the  second  item  of  this  will,"  etc.  The 
seventeenth  item  of  the  will  was  an  absolute  bequest 
of  the  entire  personal  estate  to  the  executors  "to 
enable  them  freely  and  fully  to  execute  the  various 
provisions  of  this  will."  The  executors  were  given 
power  and  control  over  the  whole  of  the  estate,  until 
the  time  of  its  being  handed  over  to  the  residuary 
trustee,  to  as  great  an  extent  as  testator  had  in  his  . 
lifetime.  Debts,  costs,  and  expenses  of  administration, 
repairs,  taxes,  insurauce,  and  other  charges  upon  real 
estate,  all  legacies,  gifts,  and  bequests  of  every  descrip- 
tion were  to  be  paid  by  the  executors  before  the  resi- 
duary trust  estate  under  item  fourteen  arises.  Rents 
and  income  received  by  the  executors  were  explicitly 
directed  "to  constitute  part  of  my  residuary  estate." 
He  also  directed  that  his  "  executors  shall  apply  the 
proceeds  of  sales  of  real  estate  equally  and  in  like 
manner  with  the  proceeds  of  sales  of  personal  estate 
in  payment  of  all  or  any  of  the  bequests  and  legacies 
given  by  mo." 

Upon  the  filing  of  the  executor's  account,  it  appeared 
that  the  income  collected  by  the  executor  for  the  firttt 
year  after  testator's  death  amounted  to  upwards  of 
♦450,000.  The  payments  of  legacies,  expenses,  and 
charges  were  mnch  greater  than  the  first  year's  income, 
and  the  total  estate  was  less  at  the  end  of  the  first 
year  than  at  the  time  of  testator's  death  : 

Held,  that  the  income  for  the  first  year  entered  into 
the  general  estate  of  the  testator  in  the  hands  of  his 
executor,  and  was  applicable  to  the  payment  of  debts, 
legacies,  and  expenses,  and  only  the  remainder  after 
all  these  deductions  were  made,  was  payable  to  the 
residuary  trustee : 

Held,  further,  that  there  was  no  accumulation  of  in- 
come for  the  first  year  in  transgression  of  the  Act  of 
April  18,  18.r>3  ;  and,  therefore,  that  the  same  was  uol 
payable  to  the  testator's  next  of  kin. 

Appeal  of  the  Pennsylvania  Company  for  In- 
surances on  Lives  and  Granting  Annuities, 
trustees  under  the  will  of  Isaiah  V.  Williamson, 
deceased,  from  the  decree  of  the  Orphans'  Court 
of  Philadelphia  County,  dismissing  exceptions 
filed  by  appellants  to  the  adjudication  making 
distribution  of  the  estate  of  said  Isaiah  V. 
Williamson. 

Isaiah  V.  Williamson,  of  Philadelphia,  died 
March  7,  188'J,  at  an  advanced  age,  unmarried. 
The  decedent  left  a  will  bearing  date  April  18, 
1874,  which  was  duly  admitted  to  probate,  and 
letters  testamentary  were  granted  to  Daniel  li. 
Cummins,  as  surviving  executor.  After  sundry 
pecuniary  legacies,  large  in  amount,  although 


Digitized  by  Google 


354 


WEEKLY  NOTES  OF  CASES. 


requiring  for  the  payment  only  about  one-third 
of  the  estate,  the  testator  directed  as  follows  : — 

Item  Fourteenth.  The  rest  residue  and  remainder  of 
my  estate  Real  Personal  and  mixed,  wherever  situated, 
vested,  contingent  or  future,  after  satisfying  the  fore- 
going bequests,  an  such  remainder  shall  be  realized 
and  converted  into  proper  securities  by  my  executors 
at)  provided  in  item  seventeenth  of  this  will,  shall  be 
by  them  transferred  and  delivered  to  the  Pennsylvania 
Company  for  Insurance.-)  on  Lives  and  Granting  Annui- 
ties, of  this  City,  which  company  shall  hold  the  same 
as  a  trustee  and  in  special  trust  as  follows  :  that  is  to 
keep  the  same  invested  iu  productive  securities  in 
manner  provided  in  items  sixteenth  and  seventeenth 
and  after  deducting  the  proper  charges  and  expenses 
incident  to  the  management  of. said  investment  and 
securities,  to  add  the  interest  and  inoome  thereof  to 
the  capital,  and  thus  accumulate  and  increase  this 
fund  until  the  expiration  of  ten  years  after  my  decease 
at  which  time  it  shall  be  divided  amongst  such  of  my 
Grand  Nephews  and  Grand  Nieces  who  shall  then  be 
liviug,  as  are  the  issue  of  my  Hrother  aud  Sisters 
named  iu  the  secoud  item  of  this  will,  which  fund 
shall  then  be  distributed  to  each  one  per  capita  and  not 
imt  stir  jus  an  equal  share  thereof :  Provided,  however, 
such  shares  shall  not  be  paid  until  each  person  thus 
ascertained  shall  attain  the  age  of  twenty  one  years, 
excepting,  however,  from  this  proviso  the  shares  of  all 
who  would  not  attain  the  age  of  twenty -one  years 
within  twenty-one  years  after  my  decease — &  I  direct 
that  this  fund  shall  all  be  paid  to  the  persons  who 
shall  become  entitled  as  aforesaid  at  the  end  of  ten 
years  from  my  decease,  within  the  period  of  twenty- 
one  years  therefrom  ;  and  all  income  accruing  after  said 
ten  years  shall  be  accumulated  on  each  share  and  paid 
with  the  principal.  The  said  entire  fund  and  accumu- 
lated income  must  be  paid  over  within  twenty-one 
years  alter  my  decease. 

The  sixteenth  and  seventeenth  paragraphs  of 
the  will  contain  full  directions  to  the  trustee*  for 
the  investment  and  care  of  the  fund,  but  do  not 
vary  the  limitations  contained  in  item  fourteenth, 
and  are  sufficiently  indicated  in  the  opinion  of 
the  Supreme  Court. 

Under  the  provisions  of  the  will,  the  executor 
collected  this  income  until  March  1,  1890.  The 
balance  of  income  so  collected,  as  appeared  by 
the  account  filed,  amounted  to  $457,456.73.  The 
amount  of  the  inventory  as  tiled  was  $9,8 1 1 ,922.93. 
There  were  gains  realized  upon  the  sale  of  some 
of  the  •inventoried  securities,  and  there  were 
amounts  of  principal  collected  not  included  in 
the  inventory,  which  brought  the  amount  of  the 
original  estate  up  to  $1 0,380, 654.86.  Its  amount 
was  diminished  through  payment  of  expenses  of 
settlement,  and  of  $700,000  of  legacies,  by  the 
amount  of  $1,57 4, 552. GO.  Included  in  the  ex- 
penses of  settlement  was  a  payment  of  collateral 
inheritance  tax  to  the  amount  of  $448,114.94. 
Practically  the  only  other  expense  of  settlement 
was  for  payment  of  executor's  commissions  and 
counsel  lees.    The  debts  were  exceedingly  small. 

There  were  awarded  to  the  trustees,  to  cover 
the"  trusts  under  the  second  item  of  the  will, 
securities  and  cash  to  the  aggregate  of  $1,083,000. 


To  cover  the  bequests  in  the  third  item  of  the 
will  there  were  awarded  securities  and  cash  to 
the  .aggregate  of  $142,500.  The  amount  ap- 
propriated for  the  trust  legacies  specified  in  the 
thirteenth  item  of  the  will  was  $285,000. 

There  remained,  therefore,  alter  payment  of 
these  three  sets  of  trust  legacies,  of  the  principal 
of  the  residuary  estate,  in  cash  and  securities,  the 
sum  of  $7,295,602.26,  of  which  $5,780,503  was 
directed  to  be  transferred  to  the  trustees  imme- 
diately, whilst  securities  to  the  amount  of 
$1,515,099  26  were  ordered  to  be  retained  by 
the  executor  for  further  accounting. 

The  trustees  of  the  residuary  estate  claimed 
that  they  were  entitled  to  the  said  sum  of 
$157,456.73,  to  be  held  by  them,  together  with 
said  principal  of  $7,295,602.26,  for  the  purposes 
of  i  he  will,  so  far  as  such  purposes  should  be  found 
valid. 

This  claim  was  disputed  by  the  next  of  kin  of 
the  testator,  who  contended  that  if  it  was  con- 
ceded, an  illegal  accumulation  would  result,  and 
that  they  were  entitled  to  receive  the  sum  be- 
cause it  was  part  of  an  illegal  accumulation  not 
disposed  of  by  the  will. 

The  Auditing  Judge,  Fkrouson,  J.,  held,  inter 
aJiay  as  follows  : — 

"  There  is  no  difficulty  in  this  case  in  ascer- 
taining what  was  the  intention  of  the  testator. 
He  had  spent  a  long  life  in  accumulating  an 
enormous  fortune.  The  time  was  near  at  hand 
when  he  must  leave  it.  He  was  reluctant  to  see 
scattered  what  he  had,  with  so  much  diligence  in 
business  and  economy  in  life,  gathered  together. 

"  He  and  the  draftsman  of  his  will  have  there- 
fore attempted  to  keep  the  bulk  of  this  vast  estate 
together,  so  that  it  might  go  on  accumulating  for 
the  period  of  ten  years  from  his  death,  by  which 
time  the  income  thereof  would  have  produced 
another  immense  estate  almost  as  large  as  that 
which  we  are  now  distributing. 

"  While  this  was  undoubtedly  the  desire  and 
purpose  of  the  testator,  it  was  to  prevent  the  ac- 
complishment of  such  a  purpose  that  the  aid  of 
the  legislative  branch  of  the  government  has  been 
invoked  both  in  this  country  and  in  England. 
The  lying  up  of  large  estates  for  the  purpose  of 
accumulation  was  found  to  be  against  public 
policy,  detrimental  to  the  best  interests  of  all 
concerned,  and  answered  no  purpose  wliatever 
except  to  gratify  the  vanity  or  the  sordid  wishes 
of  the  testator. 

"  The  Legislature  of  this  State,  therefore,  by  the 
Act  of  April  18,  1853,  enacted  :— 

"  *  That  no  person  or  persons  shall,  after  the  passing 
of  this  Act,  by  any  deed,  will,  or  otherwise,  settle  or 
dispose  of  any  real  or  personal  property,  so  and  in 
such  manner  that  the  rents,  issues,  interest,  or  profits 
thereof,  shall  be  wholly  or  partially  accumulated  for 
any  longer  timo  than  tho  life  or  lives  of  any  such 
grantor  or  grantors,  settler  or  settlers,  or  testator,  and 
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the  term  of  twenty-one  years  from  the  death  of  any 
such  grantor,  settler,  or  testator,  that  is  to  say,  only 
after  snch  decease  during  the  minority  or  respective 
minorities  with  allowance  for  the  usual  period  of  ges- 
tation of  any  person  or  persons  who,  under  the  uses 
and  trusts  of  the  deed,  will,  or  other  assurance  direct- 
ing such  accumulation  would,  for  the  time  being  if  of 
full  age,  be  entitled  unto  the  rents,  issues,  interest, 
and  profits  so  directed  to  accumulate,  and  in  every 
case  where  any  accumulation  shall  be  directed  other- 
wise than  aforesaid,  such  direction  shall  be  null  and 
Toid  in  bo  far  as  it  shall  exceed  the  limits  of  this  Act, 
and  the  rents,  issues,  interest,  and  profits  so  directed 
to  be  accumulated  contrary  to  the  provisions  of  this 
Act  shall  go  to  and  be  received  by  such  person  or  per- 
sons as  would  have  been  entitled  thereto  if  such  accu- 
mulation had  not  been  directed.' 

**  This  Act  has  received  judicial  interpretation 
in  a  number  of  cases  in  this  State,  beginning  with 
Washington's  Estate  (75  Pa.  102),  and  followed 
by  Carson's  Appeal  (99  Id.  325),  Schwartz's 
Appeal  (119  Id.  337),  Mitchesen's  Estate  (11 
Weeki.t  Notes,  547),  Stille's  Estate  (11  Phila. 
31),  Grim's  Appeal  (109  Pa.  391),  MeKee's  Ap- 
peal (96  Id.  277),  Eberly's  Appeal  (110  Id.  95.) 

"  It  is  not  necessary  to  refer  particularly  to  all 
that  was  decided  by  these  cases  or  the  reasoning 
by  which  the  conclusions  were  reached ;  it  is  suffi- 
cient for  the  purposes  of  this  case  to  say,  that  in 
the  opinion  of  the  Auditing  Judge  they  settle 
conclusively  that  while  under  the  British  statute 
upon  this  subject  there  might  be  accumulations 
for  an  absolute  period  of  twenty-one  years  from 
the  death  of  the  testator,  under  our  statute  the 
accumulation  is  confined  to  the  minority  of  the 
beneficiary  who  under  the  will  takes  the  fund  at 
majority. 

44  In  other  words,  there  can  be  no  trust  for 
accumulation  except  for  minors,  and  as  twenty- 
one  years  is  the  limit  of  minority,  that  is  the 
utmost  period  of  time  for  which  any  trust  for 
accumulations  can  exist  in  this  State. 

41  Is  the  trust  created  by  this  testator's  will 
transgressive  of  this  statute  ?  The  answer  to 
this  question  depends  upon  whether  it  is  a  trust 
lor  minors  who  were  in  existence  at  the  time  of 
the  testator's  death  and  who  would  be  entitled  to 
take  upon  attaining  their  majority.  There  are 
no  |iersong  to-day  who  answer  this  description, 
because  it  is  impossible  to  ascertain  now  who  will 
be  the  persons  ultimately  entitled  to  receive  this 
residuary  estate. 

44  The  testator  says:  4  At  which  time  (the 
expiration  of  ten  years  after  his  decease)  it  shall 
be  divided  amongst  such  of  my  grand-nephews 
and  grand-nieces,  who  shall  then  be  living.' 
This  estate  is  therefore  not  vested  in  any  one. 
It  is  purely  contingent  and  it  is  absolutely  impos- 
sible to-day  to  determine  who  are  to  take  it. 

44  They  cannot  now  be  ascertained.  There 
may  be  grand-nephews  and  grand-nieces  living 
to-day,  who  may  be  dead  on  the  seventh  day  of 


March,  1899,  and  there  are  children  now  unborn 
who,  when  that  time  arrives,  will  answer  in  full 
the  description  of  those  who  are  to  take.  So 
that  we  must  wait  until  the  expiration  of  the 
time  fixed  by  the  testator,  before  we  can  know 
who  are  to  be  the  recipients  of  his  bounty. 
(McBride  r.  Smyth,  54  Pa.  245  ;  Holmes's  Es- 
tate, 12G  Id.  223.) 

44  Such  being  the  case,  how  can  we  conclude 
that  this  trust  for  accumulations  is  for  the  benefit 
of  minors,  when. we  do  not  know  who  it  is  for? 
And  if  we  cannot  so  conclude,  this  trust  must 
fall. 

44  If  this  trust  is  null  and  void,  as  the  Auditing 
Judge  thinks  it  is,*to  whom  do  the  4  rents,  issues, 
interest,  and  profits  so  directed  to  be  accumulated 
contrary  to  this  Act'  go?  By  the  provisions  of 
the  Act  they  4  shall  go  to  and  be  received  by  such 
person  or  persons  as  would  have  been  entitled 
thereto  if  such  accumulation  had  not  been 
directed.' 

44  As  a  rule  the  residuary  clause  of  a  will  car- 
ries all  of  an  estate  which  has  not  been  other- 
wise thereby  disposed  of,  and  therefore  covers 
all  void  and  lapsed  legacies. 

44  If  this  direction  for  accumulation  had  been 
with  reference  to  some  portion  of  the  testator's 
estate  other  than  the  residue,  it  would  then  have 
fallen  into  and  been  disposed  of  by  the  residuary 
clause,  but  it  is  the  income  of  the  residuary  estate 
itself  which  is  to  be  accumulated,  and  if  this 
direction  is  void,  there  is  but  one  conclusion  that 
can  be  reached,  and  that  is,  that  as  to  the  income 
which  the  testator  has  failed  to  legally  dispose  of 
by  the  residuary  clause  of  his  will  lie  died  in- 
testate, and  the  same  must  go  to  and  be  dis- 
tributed among  his  next  of  kin,  according  to  the 
intestate  laws  of  this  Commonwealth.  (Grim's 
Appeal,  $upru  ;  Mellon's  Estate,  16  Phila.  323.) 

"The  account  shows  that  the  income  of  this 
estate  in  the  hands  of  the  accountants  for  the  first 
year  amounts  to  the  sum  of  $457,456.73.  The 
question  was  raised  whether  this  fell  into  and 
became  a  part  of  the  principal  which  passed  to 
the  trustees  under  the  residuary  clause,  or  whether 
it  remained  income,  and  as  such,  if  the  direction 
to  accumulate  is  void,  was  undisposed  of  by  the 
will. 

41  Mr.  Johnson,  for  the  trustees,  claimed  that 
this  income  became  principal  and  passed  under 
the  residuary  clause. 

44  Every  will  takes  effect  from  the  death  of  the 
testator,  and  all  its  provisions  must  he  presumed 
to  relate  to  things  as  they  existed  at  that  time. 
When,  therefore,  a  testator  bequeaths  all  the  rest, 
residue,  and  remainder  of  his  estate,  he  means 
all  that  is  then  left  after  debts,  expenses,  and 
legacies  previously  given  by  him  have  been  paid. 
While  one  year  from  the  time  of  death  has  been 
fixed  by  the  law,  and  in  this  particular  case  by 
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the  testator  himself,  as  the  time  within  which  his 
estate  must  be  settled,  this  does  not  alter  the  fact 
that  the  status  of  the  corpus  of  the  estate  is  fixed 
as  of  the  time  of  the  death  of  the  testator.  For 
this  reason,  in  every  properly  stated  account,  as 
in  the  one  now  before  us,  the  account  of  the  corpus 
of  the  estate  is  kept  separate  and  distinct  from 
the  income,  whether  of  the  first  or  any  subsequent 
years. 

44  This  has  been  frequently  held  to  be  the  only 
way  to  state  accounts  for  the  proper  settlement 
and  distribution  of  estates.  In  fact,  it  has  been 
made  one  of  the  rules  of  this  Court  that  account* 
must  be  so  stated.  Where  in  most  cases  would 
be  the  use  of  this  care,  and  particularly  with 
reference  to  principal  and  income,  if  after  all  the 
provisions  of  the  will  had  been  carried  out  what 
was  left,  whether  principal  or  income,  fell  into 
the  residue?  That  the  income  does  not  fall  into 
the  residue  has  been  held  in  a  number  of  cases  to 
which  the  Auditing  Judge  will  simply  call  atten- 
tion. (Bird's  Estate,  2  Parsons,  168;  King's 
Estate,  11  Phila.  26;  Sergeant's  Estate,  9  Id. 
346.) 

44  In  his  will  the  testator  directed  that  'all  in- 
come given  by  this  will  shall  begin  to  accrue  to 
the  heneficiaries  after  one  year  from  my  decease 
and  not  before,'  so  that  there  can  be  no  question 
but  that  the  beneficiaries  under  this  testator's 
will  do  not  take  the  income  until  a  year  alter  his 
death,  but  this  direction  can  have  no  application 
to  the  income  of  the  residue,  which  he  did  not 
give  to  any  one,  hut  which  he  directed  to  accu-1 
mulate.  That  must  either  be  accumulated  as 
directed  by  the  will,  or,  if  this  direction  is  void, 
go  to  the  next  of  kin. 

"  It  was  urged  that  the  estate  which  is  to  pass 
under  the  residuary  clause  of  testator's  will  to 
the  trustees  is  not  the  residuary  estate  as  it 


44  It  was  further  claimed  that  one  year  was  the 
time  fixed  for  the  settlement  of  this  estate,  and 
the  handing  over  of  the  residue  to  the  trustees, 
and  that  as  this  will  directed  accumulation  of  the 
residuary  estate  by  them  only  after  it  came  into 
their  hands,  this  income  of  the  first  year  conld 
not  be  considered  as  accumulation  of  income,  but 
as  principal.  If  this  position  is  tenable,  then  the 
testator  might  have  avoided  the  statute  altogether 
by  6imply  postponing  the  settlement  of  his  estate 
for  several  years.  If  he  could  thus  accumulate 
for  one  year,  he  might  continue  it  for  ten  years 
without  the  intervention  of  a  trustee,  or  without 
any  direction  in  his  will  to  accumulate,  but  by 
simply  leaving  it  in  the  hands  of  his  executor 
and  fixing  a  distant  time  for  the  settlement  of  his 
estate  :  when  that  time  arrived,  after  the  legacies, 
etc  ,  were  paid,  all  that  would  be  left,  principal 
and  income,  would  be  residue  and  pass  under  the 
residuary  clause,  and  thus  by  indirection  he 
might  accomplish  what  he  could  not  do  directly. 

44  It  is  further  claimed  that  there  has  been  no 
accumulation  during  the  first  year,  because  the 
estate,  taking  it  as  a  whole,  is  not  now  as  large 
as  it  was  when  the  testator  died,  having  been 
diminished  by  the  payment  of  legacies,  taxes, 
expenses,  etc.,  to  an  amount  greater  than  the  in- 
come, and  therefore  there  has  been  no  violation 
of  the  statute.  The  answer  to  this  is,  that  there 
was  no  direction  to  accumulate  the  whole  estate, 
but  only  the  residue,  and  that  consists  only  of 
what  is  left  after  the  other  things  have  all  been 
paid.  If  to  this  residue  is  added  this  large  sum 
of  money,  it  seems  to  the  Auditing  Judge  as  if 
this  were  an  accumulation.  The  corpus  of  the 
estate  may  have  been  diminished,  but  the  re- 
siduary  to  which  the  trust  for  accumulation  alone 
referred  has  been  largely  increased. 

44  Without  any  further  discussion  of  this  matter 


existed  at  testator's  death,  but  as  it  existed  a  the  Act  itself  in  terms  provides  that  there  shall 


year  afterwards,  when  it  was  augmented  by  nearly 
a  half  a  millon  dollars  income ;  because  the  tes- 
tator fixed  that  time  for  the  settlement  of  his 
estate,  and  until  then  the  residuary  estate  could 
not  be  ascertained.  This,  however,  presents  no 
different  case  than  we  have  in  every  decedent's 
estate  where  the  law  fixes  the  same  time  for  its 
settlement.  In  no  case  can  the  exact  amount  of 
the  residue,  in  dollars  and  cents,  be  ascertained 
until  the  account  is  filed  and  adjudicated,  but 
this  does  not  alter  the  fact  that  the  estate  is  what 
existed  ut  the  moment  of  his  death,  and  the 
residue  thereof  is  what  is  then  left,  after  all  the 
conditions  of  the  will  have  been  fulfilled,  even 
though  the  amount  cannot  be  ascertained  until 
the  settlement.  It  would  hardly  be  contended 
that  this  income  would  be  subject  to  the  col- 
lateral inheritance  tax,  yet  to  hold  that  it  became 
part  of  the  principal  of  the  estate  would  make  it 
so  liable. 


be  no  accumulation  4  only  after  such  decease  dur- 
ing the  minority,'  etc.  Any  accumulation  after 
the  death  of  the.  testator  is  therefore  prohibited. 

44  The  Auditing  Judge  awards  the  income  for 
the  year,  as  shown  by  the  account,  to  the  next  of 
kin  of  the  testator." 

Exceptions  filed  to  this  adjudication  by  the 
Pennsylvania  Company  were  dismissed  by  the 
Court  in  banc,  which  adopted  the  opinion  of  the 
Auditing  Judge;  whereupon  this  appeal  was 
taken,  the  errors  assigned  being  the  refusal  to 
award  to  the  trustees  the  sum  of  $457,456.73,  the 
balance  of  income  collected  during  the  period  of 
one  year  from  the  death  of  the  testator,  and  the 
distribution  of  the  same  among  his  next  of  kin. 
John  G.  Johnson,  for  appellants. 
The  mere  citation  of  the  fourteenth  and  seven- 
teenth items  of  the  will  is  enough  to  show  that 
the  trustees  were  entitled  to  the  income  in 
question. 
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Their  right  can  only  be  defeated  by  a  clear 
statutory  provision  to  the  contrary,  and  it  is  the 
duty  of  those  who  deny  the  right  of  the  trustees 
to  establish  the  existence  of  such  a  provision, 
which  they  have  failed  to  do. 

The  income  collected  by  the  executor  was  not 
accumulated  by  him  in  pursuance  of  any  settle- 
ment  or  disposition  to  accumulate.  It  was  col- 
lected as  part  of  his  general  administration, 
under  a  duty,  after  performance  of  the  work  of 
administration,  to  turn  over  the  residue  to  trus- 
tees, to  be  held  by  them  in  trust  to  do  certain 
things  thereafter  concerning  the  future  income, 
some  of  which  are  possibly  illegal. 

Tliere  was  no  settlement  or  disposition  of  the 
estate  until  after  the  work  of  administration  had 
been  accomplished.  It  might  well  be  that  if  the 
testator  had  directed  this  administration  to  be 
continued  for  such  a  period  of  time  as  would 
have  resulted  in  the  turning  over  to  trustees  of  a 
residuary  estate  greater  than  the  original,  such 
direction  would  amount  to  a  disposition  contrary 
to  the  law.  We  do  not  contend  that  an  estate 
may  be  held  permanently  in  trust,  greater  in 
amount  than  that  possessed  by  the  testator  at  the 
time  of  his  death.  We  do  contend,  however, 
where  the  estate  ultimately  turned  over. to  the 
trustee  is  less  than  was  the  one  of  which  the  tes- 
tator died  possessed,  that  if  the  trustee  be  com- 
pelled to  distribute  the  income,  as  it  shall  accrue, 
of  such  residuary  estate  so  delivered  to  him,  the 
statute  w  ill  not  be  violated. 

The  statute  strikes  at 44  accumulation."  Under 
certain  circumstances  this  may  result  where  an 
executor  receives  and  retains  as  principal  more 
than  he  pays  out.  It  must  necessarily  result 
wherever  a  defined  trust  fund  is  held  upon  a 
trust  to  accumulate  any  portion  of  the  income  to 
be  earned  after  its  delivery. 

We  contend : — 

(1)  The  testator,  by  apt  language,  might  have 
legally  directed  his  whole  estate,  inclusive  of  the 
$457,406.78,  after  payment  of  legacies  thereout, 
to  be  paid  over  to  the  trustees  to  be  held  as  a 
principal  sum  to  bear  interest  in  their  hands 
thereafter. 

(2)  Under  the  will  as  worded,  the  executor 
might  legally  have  paid  over  to  the  trustees  pro- 
perty inclusive  of  said  income  of  $457,450.73, 
thereafter  to  be  held  as  a  residuary  estate  to  bear 
interest  in  their  hands. 

(3)  The  true  reading  of  the  will  amounts  to  a 
direction  to  pay  over  a  residuary  estate,  inclusive 
of  said  sum  of  $457,450.73,  under  such  circum- 
stances as  made  legal  the  subsequent  holding  of 
the  whole  in  trust. 

George  Tucker  Bispham  and  Richard  C.  Dale, 
for  appellees. 

The  direction  to  accumulate  is  in  conflict  with 
sec.  9  of  the  Act  of  April  18,  1853. 
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The  language  of  the  will  transgressive  of  the 
statute  is: — 

The  rest,  residue  and  remainder  of  my  estate  .... 
shall  be  transferred  aud  delivered  to  the  Pennsylvania 
Company  for  Insurances  on  Lives  and  Granting  Annui- 
ties of  this  city  upon  trust  to  keep  same  invested,  .  .  .  . 
to  add  the  interest  and  income  thereof  to  the  capital 
thus  accumulated,  and  increase  this  fnnd  until  the 
expiration  of  ten  years  after  my  decease,  at  which  time 
it  shall  be  divided  amongst  such  of  my  grand-nephews 
and  grand-nieces,  who  shall  then  be  living  as  are 
the  issue  of  my  brothers  and  sisters  named  in  the 
second  item  of  this  will,  which  fund  shall  then  be 
distributed  to  each  one  per  capita  and  not  per  stirpes  an 
equal  share  thereof. 

By  this  clause  an  absolute  accumulation  of  in- 
come is  directed,  and  no  beneficial  interest  in  the 
estate  is  created  which  takes  effect  until  the  end 
of  ten  years. 

The  statutory  rule  forbidding  accumulations 
has  been  strictly  enforced  in  aid  of  the  purpose 
of  the  statute,  the  accumulation  forbidden  being 
contrary  to  the  recognized  policy  of  the  law. 
Washington's  Estate,  75  Pa.  102. 
Carson's  Appeal,  99  Id.  325. 
Schwartz's  Appeal,  119  Id.  337. 
Mitcheaen's  Estate,  11  Wkbklt  Notes,  547  ;  22  Id. 
46. 

Sergeant's  Estate,  11  PhiU.  8. 

Stille's  Estate,  Id.  31  ;  4  Wbeklt  Notbs,  42. 

Grim's  Appeal,  109  Pa.  391. 

McKee'a  Appeal,  9fi  Id.  277. 

Eberly's  Appeal,  110  Id.  95. 

The  effect  of  a  direction  to  accumulate  trans- 
gressive of  the  statute  is  44  that  the  rents,  issues, 
interests,  and  profits  so  directed  to  be  accumu- 
lated contrary  to  the  provisions,  of  the  statute, 
shall  go  to  and  be  received  by  such  person  or 
persons  as  would  have  been  entitled  thereto  if 
such  accumulation  had  not  been  directed."  See — 
Sergeant's  Estate,  supra. 

The  clause  of  the  will  in  which  the  accumula- 
tion is  directed  is  the  residuary  clause,  and  under 
that  no  right  vests  in  the  residuary  legatees  until 
the  expiration  of  ten  years  from  the  testator's 
death.  The  class  named  in  the  residuary  clause, 
then  to  receive  the  testator's  bounty,  is  a  class 
which  remains  undetermined  until  March  7, 
1899.  The  language  is:  44  It  shall  be  divided 
among  such  of  my  grand-nephews  and  grand- 
nieces  who  shall  then  be  living  as  are  the  issue 
of  my  brothers  and  sisters  named  in  the  second 
item  of*  this  will,  which  fund  shall  then  he  dis- 
tributed to  each  one  per  capita  and  not  per 
stirpes  an  equal  share  thereof." 

It  is  a  condition  precedent  to  the  title  of  the 
grand-nephews  and  grand-nieces  that  they  should 
be  living  on  the  7lh  day  of  March,  1899.  Until 
that  day,  who  are  to  be  in  the  fortunate  class  is 
uncertain.  Deaths  and  births  from  now  until 
then  may  vary  the  number  of  those  who  by  living 
in  that  day  will  prove  their  title  to  the  ownership 
of  the  fund. 


Digitized  by  Google 


WEEKLY  NOTES  OF  CASES. 


As  a  necessary  consequence,  the  testator  died 
intestate  as  to  the  income  which  may  accrue  upon 
the  residuary  estate  until  the  title  to  the  principal 
of  the  estate  shall  vest  in  the  «rrand-nephews  and 
grand-nieces  who  shall  then  (March  7,  1899)  be 
livinz.    See — 

Grira'8  Appeal,  supra. 

Counsel  for  the  appellants  does  not  seriously 
controvert  this  proposition,  but  seeks  to  secure 
an  accumulation  of  the  income  for  the  first  year 
by  arguing — 

That  as  the  personal  estate  of  a  decedent  is 
not  distributable  until  a  year  after  his  death, 
the  interest  which  accrues  during  that  year  is  to 
be  added  to  the  corpus  of  the  estate  for  the 
purpose  of  ascertaining  what  the  residue  is,  and 
such  an  addition  is  not  an  accumulation  within 
the  meaning  of  the  Act  of  1853,  nor  is  it  an 
accumulation  directed  to  be  made  by  the  tes- 
tator, but  is  simply  the  result  of  postponing 
the  distribution  of  the  estate  for  a  year  accord- 
ing to  law.  And  this  proposition  is  sought 
to  be  strengthened  by  the  consideration  of  the 
fact  that  when  all  speciric  legacies  are  paid  the 
assets  of  the  estate  forming  the  residue  will  be 
in  amount  less  than  the  estate  existing  at  testa- 
tor's death. 

The  answer  to  this  proposition  will  be  found 
in- the  following  suggestions  : — 

(1)  The  residue  of  the  estate  is  the  capital 
thereof,  after  deducting  therefrom  the  expenses 
of  administration,  debts  and  legacies.  All  those 
charges  are,  as  is  well  known,  payable  out  of  the 
capital  of  the  estate  and  not  out  of  the  income. 
This  is  necessarily  so ;  otherwise,  where  there  is  a 
residuary  gilt  for  life  with  remainder  over,  the 
income  of  a  tenant  for  life  during  the  entire 
period  of  his  estate  might  be  taken  to  pay  pecu- 
niary legacies.  It  is,  therefore,  perfectly  plain 
that  all  such  charges  (legacies,  debts  and  ex- 
penses) are  to  be  paid  out  of  the  principal  of  the 
estate. 

This  being  so  in  the  present  case,  it  is  per- 
fectly clear  that  it  is  the  principal  of  the  estate 
alone,  and  not  the  total  composed  of  principal 
and  income  during  the  past  year,  which  is  dimin- 
ished by  the  legacies,  debts,  and  expenses  of  ad- 
ministration. The  estate,  therefore,  now  brought 
before  the  Court  by  the  executor  consists  in  law 
of  two  |»arts :  First,  the  corpus  or  principal  thus 
diminished;  and,  secondly,  the  income  which  has 
accrued  during  the  year.  To  this  conclusion  of 
law  may  be  added  the  fact  which  appears  by  the 
account,  namely:  That  the  executor  of  the  estate 
has  very  properly  kept  the  principal  and  income 
separate,  and  has  exhibited  to  the  Court  a  sep- 
arate income  account.  It  is  the  balance  appear- 
ing in  this  income  account  that  the  next  of  kin 
claim  should  be  paid  to  them,  upon  the  ground 
that*by  the  terms  of  the  will  the  accumulation  of 


this  income  is  directed,  which  direction  is  in  vio- 
lation of  the  statute. 

(2)  There  being  income  on  hand  which  has 
accrued  during  the  year,  the  question  is,  to  whom 
does  it  belong?  It  is  well  settled  that  where 
there  is  a  gift  for  life  or  for  any  other  limited 
period  with  remainder  over,  the  tenant  of  the 
particular  estate  is  entitled  to  income  from  the 
date  of  the  testator's  death,  and  not  from  the  end 
of  the  year  after  the  death.    See — 

Bird's  Estate,  2  Parsons,  168. 
King's  Estate,  11  Phila.  26. 
Sergeant's  Estate,  tupra. 

In  the  present  estate  there  is  a  division  of  the 
entire  ownership  of  the  residuary  fund  into  a 
particular  estate  and  estates  in  remainder ;  the 
particular  estate  being  the  term  of  ten  years  de- 
voted by  the  testator  to  accumulation ;  and  the 
estates  in  remainder  being  the  interests  which 
arise  under  the  will  after  the  expiration  of  ten 
years.  If  our  main  contention  is  correct,  and 
the  next  of  kin  are  entitled  to  the  income,  they 
are  entitled  to  it  from  the  date  of  testator's 
death.  It  is  immaterial  whether  it  is  to  be  con- 
sidered as  distributable  by  the  executor  or  the 
trustees. 

October  5,  1891.  Giieen,  J.  The  practical 
and  only  question  in  this  case  is  whether  the  resi- 
duary clause  of  the  testator's  will  is  in  conflict 
with  the  provision  against  accumulations  of  the 
Act  of  April  18,  1853,  sec.  9  (P.  L.  503),  so  far 
as  the  income  of  the  estate  for  the  first  year  after 
the  testator's  death  is  concerned.  As  to  the  re- 
maining nine  years  of  the  period  of  ten  years, 
during  which  the  residuary  income  is  to  be  ac- 
cumulated, there  is  no  question  before  us,  and  - 
probably  never  will  be,  in  view  of  the  very  direct 
provision  for  accumulation  contained  in  the  resi- 
duary clause  of  the  will. 

If  the  will  does  not  direct  an  accumulation 
which  may,  or  must  be,  operative  upon  the  income 
of  the  first  year,  it  does  not  transgress  the  statute. 
In  order  to  determme  this  question  we  must  first 
regard  the  residuary  clause  of  the  will  by  itself. 
It  is  the  fourteenth  item  of  the  will.  It  first 
directs  as  follows:  "The  rest,  residue,  and  re- 
mainder of  my  estate,  real,  personal,  and  mixed, 
wherever  situated,  vested,  contingent,  or  future, 
after  satisfying  the  foregoing  bequests,  as  such 
remainder  shall  be  realized  and  converted  into 
proper  securities,  by  my  executors  as  provided  in 
item  seventeenth  of  this  will,  shall  be  by  them 
transferred  and  delivered  to  the  Pennsylvania 
Company  for  Insurances  on  Lives  and  Granting 
Annuities,  of  this  city,  which  company  shall  hold 
the  same  as  a  trustee  and  in  special  trust  as 
follows." 

It  will  be  observed  that  there  is  no  direct  gift 
of  the  general  residue  of  the  estate  to  the  trustee. 
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The  testamentary  direction  is,  that  the  executors  ] 
shall  transfer  and  deliver  to  the  trustee  the  resi-  1 
due  of  the  estate,  left  after  satisfying  all  of  the  ] 
previously-mentioned  bequests,  and  alter  the  | 
"remainder  shall  be  realized  and  converted  into  h 
proper  securities  as  provided  in  item  seventeenth  i 
of  this  will."    Turning  to  item  seventeenth  we 
find  that  it  is  an  absolute  bequest  of  the  entire 
personal  estate  of  the  testator  to  the  executors, 
44  to  enable  them  freely  and  fully  to  execute  the 
various  provisions  of  this  will."    Next,  it  pro- 
vides that  the  executors  may  pay  the  special 
bequests  given  by  items  fourth  to  eleventh,  both 
inclusive,  either  by  assigning  any  of  the  personal 
properly  (excepting  the  St.  Louis  investments) 
to  the  legatees  at  its  fair  value,  44  or  they  may  pay 
the  same  in  money."    Next,  the  executors  are 
directed  to  make  up  the  fund  provided  for  by  the 
second  item  by  selecting  real  estate  loans  in  St. 
Louis,  to  be  valued  by  the  executors  at  par,  and 
for  any  deficiency  of  the  same  they  shall  select 
any  good  securities  out  of  the  estate  and  at  their 
own  valuation.     The  clause  next  directs  the 
executors  to  make  up  the  fund  required  by  the 
third  item  by  either  selecting  any  good  securities 
of  which  the  testator  died  (mssessed,  44  or  by  pur- 
chasing or  investing  in  new  ones,"  and  they 
44  shall  settle  and  fix  the  value  of  the  securities 
which  they  turn  over  to  the  trustees."  Next, 
the  executors  are  directed  to  select  and  hand 
over  to  the  institutions  named  in  the  twelfth  item 
the  several  amounts  therein  specified,  44 out  of  the 
good  stocks,  bonds,  or  other  securities  which  I 
may  die  possessed  of,  or  which  may  come  to  the 
hands  of  the  executors  thereafter  by  purchase," 
with  power  to  make  up  any  deficiency  of  good 
securities  by  selling  such  as  are  not  deemed  good 
and  replace  them  by  others  which  are  good. 
This  item  disposes  of  seven  hundred  thousand 
dollars  and  the  executors  alone  are  required  to 
pay  it  all.    The  fund  required  by  the  thirteenth 
item  is  directed  to  be  made  up  by  the  executors, 
by  handing  over  such  securities  as  they  think 
best,  or  they  may  convey  to  the  trustee  named  in 
the  thirteenth  item,  any  of  the  testator's  real 
estate  upon  the  trust  mentioned  in  the  item. 
This  item  carries  three  hundred  thousand  dollars, 
all  of  which  is  to  be  paid  by  the  executors.  In 
the  next  place  the  entire  residue  of  the  testator's 
whole  estate,  real  and  personal,  and  of  what- 
ever character,  is  given  absolutely  to  the  execu- 
tors with  positive  direction  to  sell  it  all  and 
convert  it  into  money  (excepting  only  such  per- 
sonal investments  as  may  enter  into  the  trust 
provided   in   the   fourteenth  item),   and  then 
reinvest  the   same   in  bonds,  loans,  or  other 
investments,  at  their  discretion,  for  the  benefit  of 
the  residuary  trust  in  the  fourteenth  item,  and  the 
executors  are  directed,  as  such  residuary  portions 
of  the  estate  are  converted  and  reinvested,  to 


hand  them  over  to  the  trustee  of  the  residue  to 
be  held  according  to  the  fourteenth  item.  Full 
power  is  given  to  the  executors  to  carry  out  this 
portion  of  the  will  by  making  any  kind  of 
sales  and  upon  any  kind  of  terms  of  44  all  and 
every  part  of  my  estate  in  this  will  in  any  way 
mentioned,"  with  no  restriction  of  any  kind. 
And  then  this  item  of  the  will  (17th)  proceeds 
thus,  44  And  the  net  proceeds  of  all  such  sales,  as 
well  as  all  rents  and  income  derived  from  any 
part  of  said  property,  shall  constitute  a  part  of 
my  residuary  estate,  and  be  invested  as  herein- 
before expressed.  And  until  sale  of  my  real 
estate,  my  executors  shall  have  full  control  over 
the  same,  and  are  authorized  to  lease  or  rent  it, 
and  to  make  such  repairs,  alterations,  and  changes 
therein  as  they  may  deem  proper ;  and  to  pay  all 
taxes,  other  proper  charges  against  the  same, 
and  make  all  insurances  thereon  deemed  proper 
by  them,  and  generally  they  may  do  and  perform 
all  acts  touching  such  property  as  they  may  deem 
to  the  advantage  of  my  estate  in  as  full  and 
ample  a  manner  as  I  can  do."  We  think  it 
manifest  from  the  provisions  of  this  section  that 
the  executors  were  to  have  the  fullest  and  most 
absolute  power,  control,  management,  and  dispo- 
sition of  every  fragment  of  the  estate,  including 
its  income  and  its  rents,  issues,  and  profits,  until 
the  time  of  its  being  handed  over  to  the  residuary 
trustee,  to  as  great  un  extent  as  the  testator  him- 
self had  in  his  lifetime.  All  rents,  and  all  income 
derived  from  any  part  of  the  property  of  the  tes- 
tator, are  expressly  and  absolutely  given  to  the 
executors  under  this  clause  of  the  will  by  way  of 
a  residuary  bequest,  and  everything  that  is  to  be 
done  to  or  with  the  estate  or  its  proceeds,  prior 
to  the  taking  effect  of  the  residuary  trust,  is  to 
be  done  by  the  executors.  All  the  debts,  all  the 
costs  and  expenses  of  the  administration,  all  re- 
pairs,  taxes,  insurance  and  other  charges  upon 
real  estate,  all  legacies,  gifts,  and  bequests  of 
every  description  are  to  be  paid  by  the  executors 
before  the  residuary  trust  estate  under  the  four- 
teenth item  arises.  And  the  rents  and  income 
received  by  the  executors  before  the  residuary 
trust  comes  into  being,  are  explicitly  directed 
44  to  constitute  a  part  of  my  residuary  estate." 
We  think  it  cannot  be  doubted  that  under  this 
provision  not  only  the  estate  of  which  the  testator 
died  seised  or  possessed,  but  all  rents  and  income, 
44  derived  from  any  part  of  said  property,"  after 
his  death,  entered  into  and  formed  (tart  of 
the  general  residuary  estate  in  the  hands  of  the 
executors  prior  to  the  existence  of  the  residuary 
trust  estate.  More  than  this,  although  this  was 
residuary  estate  in  terms,  it  was  given  to  the 
executors  with  express  directions  to  apply  it  to 
the  payment  of  all  bequests  and  legacies  by  n 
further  clause  of  the  seventeenth  item  of  the  will, 
in  these  words :  44  And  I  direct  that  my  executors 
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shall  apply  the  proceeds  of  sales  of  real  estate 
equally,  and  in  like  manner  with  the  proceeds  of 
sales  of  personal  estate,  in  payment  of  all  or  any 
of  the  bequests  and  legacies  given  by  me."  The 
will  is  peculiar.  It  gives  the  whole  estate  to  the 
executors  in  the  first  clause  of  the  seventeenth 
item  for  the  express  purpose  of  executing  the 
various  provisions  of  the  will,  and  further  on  in 
the  same  item  it  gives  them  the  absolute  and 
entire  residue  of  the  estate,  no  matter  how,  or  in 
what  mnnner,  or  from  what  source  derived,  ex- 
pressly including  rents  and  income ;  also  with 
express  instructions  to  pay  all  kinds  of  expenses 
and  charges,  and,  in  addition,  all  bequests  and 
legacies.  It  may  be  that  there  is  redundancy  in 
these  provisions,  but  it  is  entirely  true  that  the 
testator  fully  intended  to  place  every  kind  of 
asset,  including  rents  and  income  received  after 
his  death,  in  the  hands  of  his  executors,  to.be  by 
them  Applied  to  the  full  settlement  of  his  estate 
before  the  residuary  trust  created  by  the  four- 
teenth item  came  into  existence. 

If  there  were  no  other  provision  in  the  will 
applicable  to  the  subject  of  the  present  conten- 
tion, we  would  be  clearly  of  opinion  that  income 
which  accrued  in  the  hands  of  executors  prior  to 
the  commencement  of  the  residuary  trust  estate 
under  the  fourteenth  item,  would  constitute  part 
of  the  general  estate  of  the  testator  in  the  hands 
of  the  executors,  applicable  to  any  of  the  purposes 
of  its  administration.  But  there  are  additional 
provisions  of  the  will  which  are  strongly  con- 
firmatory of  this  view.  In  the  latter  part  of  the 
seventeenth  item  there  is  this  provision  :  44  And 
all  income  given  by  this  will  shall  begin  to  accrue 
to  the  beneficiaries  after  one  year  from  my  de- 
cease and  not  before  then,  excepting  the  annuity 
in  item  third,  which  shall  accrue  from  the  date 
of  my  decease,  and  which  the  executors  shall 
pay  during  the  first  year  in  order  to  prevent  any 
delny  in  paying  that."  This  provision  is  a  posi- 
tive prohibition  against  the  payment  of  any  in- 
come to  any  bene6ciary  except  the  one  mentioned 
in  the  third  item.  It  is  all  income,  and  not 
merely  the  income  upon  the  several  legacies  spe- 
cifically bequeathed,  that  begins  to  accrue  at  the 
end  of  the  first  year.  By  necessary  consequence 
all  the  income  that  does  accrue  during  that  year 
goes  into  the  general  estate  and  becomes  part  of 
its  corpus,  with  only  the  one  exception  otherwise 
directed.  A  positive  direction  to  the  contrary  in 
the  bequest  of  the  residuary  trust  might  over- 
come the  force  and  meaning  of  the  language  we 
are  now  considering,  but  there  is  no  such  direc- 
tion as  appears  by  the  further  language  of  the 
fourteenth  item,  to  which  we  will  now  recur. 
After  the  first  portion  of  that  item,  which  we 
have  already  considered,  immediately  follows  the 
provision  as  to  what  is  to  be  done  by  the  trustee 
with  the  securities  transferred  by  the  executors, 


in  these  words,  44  that  is  to  keep  the  same  in- 
vested in  productive  securities  in  manner  pro- 
vided in  items  sixteenth  and  seventeenth,  and 
after  deducting  the  proper  charges  and  expenses 
incident  to  the  management  of  said  investments 
and  securities,  to  add  the  interest  and  income 
thereof  to  the  capital,  and  thus  accumulate  and 
increase  the  fund  until  the  expiration  of  ten 
years  after  my  decease,  at  which  lime  it  shall  be 
divided  amongst  such  of  my  grand-nephews  and 
grand-nieces  who  shall  then  be  living,  as  are  the 
issue  of  my  brothers  and  sisters  named  in  the 
second  item  of  this  will,"  etc. 

It  will  be  observed  at  once  that  there  is  no 
provision  for  the  accumulation  of  interest  for 
each  one  of  the  ten  years  next  following  the 
testator's  death.  The  expiration  of  ten  years 
after  the  testator's  death  is  simply  the  period  at 
which  the  accumulation  shall  cease,  and  there  is 
no  provision  as  to  when  that  period  shall  com- 
mence. It  could  not  commence  immediately  at 
the  testator's  death  because  the  trust  fund  did 
not,  and  could  not,  then  come  into  the  hands  of 
the  trustee  of  the  residuary  trust  estate.  On  the 
contrary,  the  settlement  of  the  estate  by  the  ex- 
ecutors must  proceed  and  be  completed  before  the 
residuary  trust  fund  could  reach  the  trustee,  or 
the  amount  of  it  be  known.  It  is  the  residuary 
trustee  who  is  to  accumulate  the  interest,  but 
nothing  of  that  kind  could  be  done  until  the  trust 
fund  came  into  the  possession  of  the  trustee. 
The  executors  had  very  large  sums  to  pay  before 
the  estate  could  be  settled  and  the  residue  ascer- 
tained. The  legacies  alone  far  exceeded  one 
million  dollars.  The  payment  of  the  collateral 
inheritance  tax  consumed  nearly  $450,000,  and 
the  executors'  commissions  were  over  $200,000. 
There  was  nothing  in  the  will  to  prevent  the  ex- 
ecutor from  using  any  assets  of  the  estate,  whether 
principal  or  income,  to  pay  these  legacies,  taxes 
and  expenses.  The  will  made  no  distinction  be- 
tween principal  and  income,  as  assets,  and  re- 
quired no  interest  to  be  paid  during  the  first 
year  to  any  legatee  but  the  one  mentioned  in  the 
third  item.  It  prohibited  the  payment  of  all 
other  income  as  such,  until  after  the  expiration 
of  the  first  year.  How  then  can  it  be  said  that 
the  will  directed  the  accumulation  of  the  income 
for  the  first  year,  when  there  is  not  only  no  such 
provision  in  the  will,  but  an  express  direction  to 
the  contrary  ?  There  is  neither  a  necessary  im- 
plication, nor  any  implication,  either  that  the 
testator  intended  such  an  accumulation,  or  that 
such  an  accumulation  is  possible  under  the  will. 
The  residuary  trustee  did  not  have  the  fund  from 
the  death  of  the  testator,  and  consequently  could 
not  accumulate  it  by  income  from  that  time.  In 
point  of  fact,  there  was  no  accumulation  of  the 
first  year's  income  even  by  the  executor.  The 
payments  made  by  them  of  legacies,  expenses 
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and  charges,  were  very  much  greater  than  the 
first  year's  income,  and  the  total  estate  at  the  end 
of  the  first  year  was  much  less  than  at  the  death 
of  the  testator.  Where  then  is  the  accumulation 
of  the  first  year's  income  ?  It  does  not  exist  in 
fact,  it  is  not  directed  by  the  will,  it  is  not  within 
the  power  of  the  executors  to  produce  it,  and  the 
residuary  trustee  is  prohibited  from  doing  so,  be- 
cause no  income  can  begin  to  accrue  to  any  bene- 
ficiary  until  after  the  end  of  the  first  year,  and  it 
would  be  only  from  that  time  that  any  increase 
of  the  principal  of  the.  trust  fund  from  accumulat- 
ing income  could  commence.  This  money  has 
not  been  paid  to  the  residuary  trustee  nor  can 
that  trustee  ever  have  it  under  the  terms  of  the 
will.  It  has  all  been  needed  for  use  in  the  settle- 1 
ment  of  the  estate  by  the  executors,  and  it  has 
been  so  used.  By  the  positive  provision  of  the 
seventeenth  item  of  the  will  all  rents  and  income 
derived  by  the  executors  from  property  which 
the  testator  thus  describes,  "  all  and  every  part 
of  my  estate  in  this  will  in  any  way  mentioned, 
including  all  my  lands  and  tenements,"  shall  con- 
stitute a  part  of  the  residuary  estate.  As  such  it 
entered  into  the  general  estate  of  the  testator  in 
the  hands  of  the  executors,  and  was  applicable  by 
them  to  the  payment  of  debts,  legacies,  and  ex- 
penses, and  only  the  remainder  after  all  these  de- 
ductions were  made,  was  payable  to  the  residuary 
trustee.  That  trustee  never  did,  and  never  could, 
accumulate  that  portion  of  the  income  which 
accrued  during  the  first  year,  and  hence  the 
Statute  of  1853  has  not  been,  and  cannot  be, 
transgressed  so  far  as  that  year's  income  is  con- 
cerned. 

The  judgment  of  the  Orphans'  Court  is  re- 
versed at  the  cost  of  the  ap|>ellees,  and  the  record 
is  remitted  with  instruction  to  restate  and  correct 
the  account  in  accordance  with  tins  opinion. 

H.  c.  o. 


July  '90,  44.  April  13,  1891. 

Hoffman  v.  Bloomsburg  and  Sullivan 
R.  R.  Co. 

Railroad  companies — Eminent  domain — Con- 
tract to  receive  damages  in  stock — Construction 
of — Admission  by  party  litigant  during  trial 
—  What  disadvantages  to  be  considered  by  the 
jury  in  assessing  damages —  View  of  land  by 
trial  jury — What  license  allowed  jury  to  dis- 
regard testimony. 

A.  made  an  agreement  with  a  railroad  company 
a  boot  to  const  met  its  road  across  his  land,  as  follows: 
"That  I  will  release  to  the  company,  which  under- 
takes to  construct  such  road,  the  right  of  way  of  law- 
ful width  through  my  land,  the  damages  to  be  assessed 
when  the  road  is  located,  and  the  amount  of  said 
damages  to  be  paid  in  stock  in  said  railroad.    Cost  of 


fencing  not  included  in  damages  provided  no  damage 
is  done  my  buildings,  race,  or  water  power :" 

IJtld,  that  the  clear  meaning  of  these  words  is  that 
the  cost  of  fencing  was  not  to  he  included  iu  the 
damages  if  no  damage  is  done  to  the  buildings,  race, 
or  water  power,  and  that  the  words  "  the  damages" 
meant  all  damages. 

If  a  litigant  party  to  a  suit  asks  the  Court  to  take  a 
certain  view  of  a  contested  question,  and  the  Court 
does  so  at  his  request,  he  cannot  be  heard  to  assign 
such  action  for  error. 

Benson  t«.  Maxwell,  105  Pa.  274  ;  Ritter  0.  Sieger, 
Id.  400,  approved. 

Where,  however,  in  a  snit  against  a  railroad  com- 
pany, the  paper  above  quoted  being  offered  in  evidence, 
counsel  in  answer  to  a  request  to  state  his  offer  replies 
that  he  offers  it  to  show  "  .  .  .  .  that  there  has  been 
a  voluntary  assessment  of  damages  ....  payable  iu 
stock,"  and  adds,  "  we  do  not  question  that  if  the 
water  power  is  damaged,  the  defendant  under  that 
agreement  is  liable  to  a  money  assessment  in  this 
suit,"  and  the  paper  was  thereupon  received  in  evi- 
dence without  any  question  as  to  its  construction,  it 
is  manifest  that  counsel  could  not  have  meant  to  sur- 
render the  whole  question  of  construction,  and  meant 
only  that  if  the  water  power  were  damaged,  thai  damage 
was  to  be  payable  in  money,  and  was  therefore  at 
liberty  to  maintain  an  assignment  of  error  to  an  in- 
struction by  the  trial  Judge,  that  "the  proviso  or 
provision  ....  relates  to  the  whole  agreement  aud 
not  to  the  single  item  of  cost  of  fencing." 

The  fact  that,  in  such  a  case,  specific  evidence  was 
not  given  in  relation  to  damage  from  fire,  does  not  ex- 
clude that  subject  from  consideration,  when  it  is 
shown  that  there  are  buildings  on  the  land,  and 
their  proximity  to  the  road  is  in  evidence. 

While  in  one  sense,  it  is  true  that  a  trial  jury 
having  viewed  the  land  which  is  claimed  to  be  dam- 
aged, are  not  bound  by  the  opinion  of  the  witnesses, 
and  are  bound  to  discriminate  and  form  the  best  judg- 
ment they  can  as  to  the  real  amount  of  damages,  they 
may  not  substitute  their  own  opinion  for  that  of  the 
witnesses  regarded  as  a  whole. 

Appeal  of  the  Bloomsburg  and  Sullivan  R.  R. 
Co.,  defendant,  from  the  judgment  of  the  Common 
Pleas  of  Columbia  County,  in  an  action  brought 
by  John  W.  Hoffman  to  recover  damages  for 
taking,  and  injury  to,  his  land  by  the  location  and 
construction  of  the  defendant's  road. 

On  May  13,  1887,  upon  petition  of  John  W. 
Hoffman,  viewers  were  appointed  to  assess  dam- 
ages to  his  land  by  reason  of  the  location  and 
construction  of  the  Bloomsburg  and  Sullivun 
Railroad  through  it.  The  company  obtained  a 
rule  to  show  cause  why  the  appointment  should 
not  be  revoked,  and  on  depositions  taken  there- 
under offered  in  evidence  the  following  paper 
signed  by  the  petitioner: — 

1  hereby  agree  in  behalf  of  a  railroad  to  be  con- 
structed along  the  valley  of  the  Big  Pishing  Creek, 
from  a  point  near  its  mouth,  and  following  its  general 
course,  to  Cole's  Creek  ;  thence  by  the  most  eligible 
route  along  the  gorge  of  its  eastern  branch  into  Sulli- 
van County,  to  connect  with  the  State  Line  and  Sul- 
livan Railroad,  or  to  be  extended  to  the  State  Liue  at 
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or  near  Waverly ;  that  I  will  release  to  the  company 
which  undertake  to  construct  such  road  the  right  of 
way  of  lawful  width  through  my  land  in  Orange  Town- 
ship, Columbia  County,  Penn.  ;  the  damages  to  be  as- 
sessed when  the  road  is  located,  and  the  amount  of 
said  damages  to  be  paid  in  stock  in  said  railroad. 
Cost  of  fencing  not  included  in  damages,  provided  no 
damage  is  done  my  buildings,  race,  or  water-power. 

JOHX  W.  llOPPMAH. 

Witness  :  H.  J.  Cojtnkb. 

The  rule  was  discharged  by  the  Court.  The 
viewers  proceeded  and  reported  damages  to  the 
amount  of  $3745  for  the  plaintiff.  The  defend- 
ant appealed,  and  on  the  trial,  hefore  Ikklkr,  P. 
J.,  it  was  contended  by  the  plaintiff  that  injury 
had  been  done  to  his  water-power,  and  much 
testimony  on  both  sides  was  taken.  No  testi- 
mony was  given  in  relation  to  damage  by  reason 
of  danger  of  fire.  It  further  appeared  that  by 
agreement  the  trial  jury  was  taken  to  view  the 
land.  The  remaining  facts  sufficiently  appear  in 
the  charge  of  the  Court  and  the  opinion  of  the 
Supreme  Court. 

In  the  general  charge  the  Court  said  : — 
[t4  The  railroad  is  located  seventy-two  feet  from 
the  shed,  seventy-four  feet  from  the  barn,  one 
hundred  forty-nine  feet  from  the  grist  mill,  thirty- 
four  feet  from  the  tenant  house,  forty  feet  from 
the  saw  mill ;  and  you  will  judge,  as  men  of  ex- 
perience, knowing  how  railroads  are  located,  how 
near  to  buildings,  and  how  they  are  managed, 
whether  there  is  any  danger  apparent  of  injury 
from  close  proximity  of  these  buildings  to  the 
railroad,  arising  from  the  careful  and  ordinary 
use  and  operation  of  the  railway ;]  because  if  the 
buildings  should  be  injured  or  destroyed  or  if  any 
other  damage  should  occur  from  the  careless  or 
negligent  use  and  operation  of  the  road,  the  plain- 
tiff would  be  entitled  to  recover  in  a  separate 
action  for  such  injuries."  (First  assignment  of 
error.) 

"  It  seems  that  in  1882  or  1883  persons  were 
prospecting  for  the  location  and  building  of  a 
railroad  upon  the  branch  of  Big  Fishing  Creek  ; 
and  that  some  time  in  1882  Captain  Conner,  now 
a  director  and  the  secretary  of  the  company,  with 
Hoffman,  the  plaintiff  here,  made  an  agreement, 
put  in  evidence  as  a  4  release,'  and  it  will  be 
before  you,  formal  in  terms  and  in  writing  signed 
by  John  W.  Hoffman  and  witnessed  by  H.  J. 
Conner,  which  instrument  provides  as  follows : 
[Here  the  Court  read  the,  agreement.] 

44  [It  is  our  duty  to  instruct  you  in  reference  to 
this  agreement  of  release.  If  you  find  that  no 
damage  is  done  or  has  been  done  to  the  buildings, 
race,  or  water  power,  then,  according  to  this  re- 
lease, whatever  damage  has  been  done  to  the 
pro|>erty  in  general,  as  for  land  taken,  would  be 
payable  in  stock  of  the  railroad  company,  accord- 
ing to  this  agreement.  Our  construction  of  this 
agreement  is  that  the  cost  of  fencing  was  excepted 


from  that  kind  of  payment,  and  to  be  ascertained 
and  assessed,  if  any,  detracting  from  the  general 
value  of  the  whole  premises ;  and  is  payable  in 
money  value.  The  proviso  or  provision  that  no 
damage  is  done  to  my  buildings,  race,  or  water 
power,  that,  we  hold,  relates  to  the  whole  agree- 
ment, and  not  to  the  single  item  of  cost  of 
fencing.]    (Second  assignment  of  error.) 

44  [That  is,  if  any  injury  accrued  to  the  water 
power  the  damage  would  be  payable  in  dollars 
and  cents  to  be  paid  in  cash  ;  and  if  there  was  no 
injury  to  the  water  power,  then,  as  we  have  in- 
structed you,  the  land  damages,  if  there  should 
be  any,  you  should  find  payable  in  stock.  The 
fencing  and  burden  of  fencing,  whatever  it  may 
be,  as  detracting  from  the  value  of  the  whole 
tract,  that  you  will  find  payable  in  cosh.  (Elev- 
enth assignment  of  error.) 

....  44  Now  you  have  seen  an  illustration  of  the 
power  given  here  in  the  argument  of  counsel  for 
the  plaintiff.  It  is  self-evident  that  the  height 
of  water  above  gives  weight,  force,  and  power  to 
this  discharge  as  conclusively  illustrated  by  Mr. 
Scarlet  in  this  casc.1  (Third  assignment  of 
error.) 

44  By  order  of  the  Court  and  with  consent  of 
the  parties,  you  went  upon  the  premises  and 
viewed  them,  so  that  you  might  have  a  more  in- 
telligent understanding  of  the  evidence  from 
knowing  the  lay  of  the  land  and  the  location  of 
the  railroad  over  it ;  [and  you  may  and  should 
use  your  own  observation  and  judgment,  together 
with  all  the  other  evidence  in  the  case,  as  to  the 
damage  sustained,  if  any,  and  the  advantages 
accruing,  if  any,  as  well.]  .... 

44  The  opinions  of  witnesses  are  to  aid  and 
assist  you,  if  possible,  in  arriving  at  a  just  con- 
clusion ;  [but  you  are  not  to  lay  aside  your  own 
observation  and  judgment  and  accept  the  conclu- 
sions of  witnesses,  if  you  think  them  extravagant 
in  being  either  too  high  or  too  low  or  incorrect.] 

•    •    »  • 

44  It  is  entirely  a  question  for  the  exercise  of 
your  best  judgment,  adapting  the  testimony  of 
the  witnesses  to  the  land  and  to  the  location  and 
construction  of  the  road  upon  it,  as  you  saw  it, 
[and  also  using  your  own  judgment  and  knowl- 
edge in  the  matter.]  .... 

44  In  making  up  your  verdict,  or  in  order  to 
arrive  at  a  just  conclusion,  you  may  consider 
separate  items  of  alleged  particular  injury  to  the 
property,  not  suffered  by  the  community  in  gene- 
ral ;  such  as  the  land  taken,  the  manner  of  taking 
and  cutting  the  land,  increased  difficulty  of  ope- 
rating  the  remainder,  if  there  be  any ;  the  cost  of 
fencing  and  of  maintaining  fences,  if  any  are  neces- 
sary;  [the  danger  to  buildings,  crops,  and  fences 
by  fire],  from  a  careful  and  ordinary  operation  of 
the  road,  not  resulting  from  negligence  in  the  use 
of  the  road;"  the  injury  to  water  power,  if  any. 
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(Fourth,  fifth,  sixth,  seventh,  and  twelfth  assign- 
ments of  error.) 

The  plaintiff  requested  the  Court  to  charge, 
inter  alia,  as  follows  : — 

(2)  That  the  measure  of  damages  to  the  prop- 
erty of  the  plaintiff  as -a  water  power  and  mill 
property  is  the  difference  in  the  market  value 
before  and  after  the  construction  of  the  railroad 
and  works  of  the  defendant;  and  in  determining 
this  difference  the  jury  should  take  into  considera- 
tion the  difference  between  the  working  capacity 
of  the  power  upon  the  mills  before  and  after ;  and 
the  jury  should  also  consider  any  unused  or  sur- 
plus water  power  of  the  plaintiff  for  good  and 
useful  purposes,  the  water  power  and  mill  prop- 
erty remaining  as  it  was  before  the  road  was  con- 
structed ;  and  should  also  consider  all  matters  of 
inconvenience  and  increased  expense  and  burden 
and  risk  in  the  use,  maintenance,  and  occupancy 
of  the  water  power  and  mills,  occasioned  by  the 
works  of  the  defendant,  and  also  the  danger  of 
fire  and  the  inconvenience  of  access  and  use  of 
the  buildings  and  grounds  therewith  connected. 
Answer.  We  affirm  this  point  also ;  with  the 
explanation,  if  with  the  careful  and  ordinary 
use  and  management  and  operation  of  the  road  ; 
and  we  have  also  instructed  you  with  reference 
to  fire.  This  point  is  correct,  with  that  explana- 
tion.   (Eighth  assignment  of  error.) 

(6)  That  the  jury  in  estimating  the  damages 
to  the  plaintiff's  property  as  a  farm  property 
should  take  into  consideration  the  depreciation 
in  its  market  value  by  reason  of  quantity  and 
quulity  of  land  taken  and  the  manner  of  taking, 
the  inconvenience  arising  from  a  division  of  the 
property  or  from  increased  difficulty  of  access, 
the  burden  of  increased  fencing,  the  ordinary 
danger  of  accidental  fires  to  the  fences,  fields, 
or  farm  buildings,  not  resulting  from  negligence, 
and,  generally,  all  such  matters  as  (owing  to  the 
particular  location  and  manner  of  construction  of 
the  railroad)  may  affect  the  convenient  use  and 
future  enjoyment  of  the  property.  Answer,  This 
point  is  correct.  These  elements  are  proper  for 
your  consideration,  with  the  addition  that  the 
special  advantages,  not  .general  to  the  whole 
community,  are  also  a  matter  to  be  considered 
and  set  off  against  any  damages  arising  from  these 
several  elements.    (Ninth  assignment  of  error.) 

(7)  That  under  the  agreement  offered  by  the 
defendant,  it  was  the  duty  of  the  defendant  so  to 
construct  the  railroad  as  not  to  interfere  with 
the  plaintiff's  water  power  and  race ;  and  in  this 
case  the  defendant  should  be  held  to  a  strict 
compliance  with  the  conditions  of  the  license  in 
alt  respects.  Answer.  That  point  is  affirmed. 
(Tenth  assignment  of  error.) 

On  the  argument  of  the  case,  the  counsel  for 
the  plaintiff  introduced,  by  instruments  he  had 
provided  for  the  purpose,  and  which  had  not  pre- 
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viously  been  exhibited,  nor  put  in  evidence,  a 
hydraulic  experiment,  in  alleged  contradiction  of 
James  C.  Brown,  a  witness  for  defendant,  to 
which  instruments  and  experiment  the  defend- 
ant's counsel  at  the  time  objected  and  excepted, 
and  to  which  the  Court  referred  in  the  charge 
to  the  jury  in  the  language  quoted  in  the  third 
assignment  of  error. 

Verdict  and  judgment  for  the  plaintiff  for 
$4!)75./>U.  Defendant  thereupon  appealed,  as- 
signing error  as  above. 

John  G.  Freeze,  and  Charles  R.  Buchilew  ( L. 
E.  Waller  with  them),  for  appellant. 

It  was  error  to  permit  counsel  to  illustrate  his 
arguments  by  instruments  not  in  evidence,  and 
for  the  court  to  emphasize  the  experiments  per- 
formed by  a  reference  in  the  charge. 

Abbott's  Trial  Brief,  138. 

People  v.  Hope,  G2  Cal.  291. 

Smith  r.  Com'ra,  2  Ohio,  312. 

Farmers'  Ins.  Co.  v.  Walden,  7  Am.  Dec.  340. 

Gordon  v.  Little,  8  8.  4  R.  533. 
It  was  error  to  instruct  the  jury  that  having 
viewed  the  land  they  were  authorized  to  reject 
the  testimony  of  the  witnesses. 

Wright  v.  Carpenter,  49  Cal.  607. 

Close  v.  Samra,  27  Iowa,  503. 

Flower  v.  R.  R.,  132  Pa.  524. 

The  learned  Court  misconstrued  the  contract, 
and  the  jury  were  misled.  The  second  division 
of  the  contract  is  a  perfectly  clear  and  compre- 
hensive provision  for  right  of  way  not  exceeding 
sixty  feet  through  the  Hoffman  land,  and  lor  the 
assessment  of  damages  therefor,  payable  in  slock 
of  the  railroad  company.  Considered  by  itself 
the  division  includes  all  damages  to  his  property 
resulting  from  the  location,  construction,  and 
proper  operation  of  the  proposed  railroad  line. 
The  hist  or  final  division  of  the  contract  is  plainly 
a  conditional  exception  from  the  division  which 
precedes  it,  if  judged  and  taken  according  to  the 
natural  and  necessary  import  and  construction  of 
the  language  employed.  It  says  simply  and 
plainly  that  if  the  railroad  is  so  laid  as  to  do  no 
injury  to  his  buildings,  race,  or  water  power,  the 
cost  of  fencing  shall  not  be  included  in  the  dam- 
ages to  be  assessed  aud  paid  by  the  railroad  com- 
pany under  the  prior  division  of  the  agreement. 
Substantially  and  in  form  Mr.  Hoffman  agrees  to 
take  his  damages  for  right  of  way  in  company 
stock,  and  if  they  will  locate  the  line  according 
to  his  desire  and  interest,  with  regard  to  build- 
ings and  water  power,  he  will  make  no  claim  for 
the  cost  of  fencing  upon  his  premises. 

James  Scarlet  and  Charles  G.  Barkley  (L.  S. 
Wintersteen  with  them),  for  appellee. 

The  illustration  by  counsel  which  is  objected 
to  and  is  covered  by  the  third  assignment  was 
simply  of  a  well-known  fact.  It  therefore  could 
not  have  misled  the  jury.  The  Court  below 
reached  the  same  conclusion  and  refused  a  new 
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trial.  Where,  then,  is  the  error?  It  becomes 
immaterial.  The  Court  will  not  reverse  for  im- 
material error. 

Heysham  v.  Dettre,  89  Pa.  506. 
Batik  p.  Henninger,  105  Id.  496. 
Dunkle  r.  Harriugton,  101  Id.  405. 
Entwisle  v.  Carey,  22  Wkbklt  Notbs,  127. 

The  charge,  if  considered  as  a  whole,  correctly 
presents  the  law  in  regard  to  the  duty  of  the  jury 
as  to  the  view. 

R.  R.  i\  Coon,  111  Pa.  430. 

Flower  v.  R.  R.,  132  Id.  524. 

A  party  litigant  cannot  complain  if  the  Court 
submit  his  case  to  the  jury  from  the  point 
of  view  from  which  he  himself  presented  it  to 
the  Court,  even  if  such  point  of  view  be  erro- 
neous.   Such  error  is  not  ground  for  reversal. 

Ritter  r.  Sieger,  105  Pa.  400. 
Benson  v.  Maxwell,  Id.  274. 

October  5,  1891.  Green,  J.  We  are  not 
able  to  agree  with  the  learned  Court  below  in 
the  interpretation  given  to  the  agreement  signed 


included  in  damages,  provided  no  damage  is  done 
my  buildings,  race,  or  water  power."  The  clear 
meaning  of  these  words  is  that  the  cost  of  fencing 
shall  not  be  included  in  the  damages  if  no  damage 
is  done  to  the  buildings,  race,  or  water  power. 
That  is,  if  no  damage  is  done  to  the  buildings, 
race,  or  water  power  no  damage  is  to  be  allowed 
for  the  cost  of  fencing.  This  is  the  natural  con- 
struction and  meaning  of  the  words.  But  the 
Court  below  held  that  the  cost  of  fencing  was  to 
be  ''payable  in  money  value,"  and  that  the 
words  "  provided  no  damage  is  done  my  build- 
ings, race,  or  water  power,"  did  not  relate  to  the 
cost  of  fencing,  but  did  relate  to  the  damages 
mentioned  in  the  preceding  sentence.  That 
sentence  is  in  these  words,  "  The  damages  to  be 
assessed  when  the  road  is  located, -and  the  nmoun. 
of  said  damages  to  be  paid  in  stock  in  said  rail- 
road." What  damages?  Manifestly  "the 
damages,"  all  the  damages  resulting  from  the 
location  and  construction  of  the  railroad  through 
the  plaintiff's  land.    This  appears  by  the  pre- 


Fishing  Creek  from  a  point  near  its  mouth,  and 
following  its  general  course  to  Cole's  Creek ; 
thence  by  the  most  eligible  route  along  the  gorge 
of  its  eastern  branch  into  Sullivan  County,  to 
connect  with  the  State  Line  and  Sullivan  Rail- 
road, or  to  be  extended  to  the  State  Line  at  or 
near  Waverly :  That  I  will  release  to  the  com- 
pany which  undertakes  to  construct  such  road 
the  right  of  way  of  lawful  width  through  my  land 
in  Orange  Township,  Columbia  County,  Penna. 
The  damages  to  be  assessed  when  the  road  is 
located,  and  the  amount  of  said  damages  to  be 
paid  in  stock  in  said  railroad.  Cost  of  fencing 
not  included  in  damages,  provided  no  damage  is 
done  my  buildings,  race,  or  water  power. 
Witness, 

H.  J.  Conner.         John  W.  Hokkman." 

The  learned  Court  below  instructed  the  jury 
that  the  proviso  at  the  end  of  the  paper  related 
to  the  whole  agreement  and  not  merely  to  the 
cost  of  fencing,  and,  therefore,  that  if  the  jury 
found  that  no  damage  was  done  to  the  plaintiff's 
buildings,  race  or  water  power,  they  could  find 
that  the  general  damage  done  by  taking  the  land 
was  payable  in  stock,  ortherwise  "  the  damage 
would  be  in  dollars  and  cents,  to  be  paid  in  cash." 
We  cannot  so  read  this  paper.  We  can  only 
judge  of  its  meaning  by  the  plain  reading  of  its 
words.  In  the  photographic  copy  of  the  paper, 
as  in  the  printed  copy,  the  word  "cost"  in  the 
final  sentence  is  the  beginning  of  a  new  and  in- 
dependent sentence,  dissociated  from  the  one 
preceding,  and  it  reads,  44  Cost  of  fencing  not 


ly  following  is  tlie  provi 
for  assessing  the  damages  in  the  sentence  above 
quoted.  Certainly  the  words  44  the  damages"  in 
that  sentence  mean  all  the  damages.  There  is 
no  distinction  between  damages  arising  from  the 
taking  of  the  land  and  those  which  arise  from 
injury  to  the  buildings,  race,  or  water  |>ower. 
Hut  the  plaintiff  was  willing  to  waive  any  claim 
to  damages  for  cost  of  building  fences  if  no 
damage  was  done  to  his  buildings,  race,  or  water 
power,  and  says  so  in  the  final  sentence.  We 
are  quite  unable  to  read  the  paper  in  any  other 
way  than  this,  and  hence  find  that  the  Court 
was  in  error  in  the  reading  adopted  in  the 
charge. 

But  the  appellee  contends  now  that  the  appel- 
lant is  not  at  liberty  to  raise  this  question,  be- 
cause one  of  the  counsel  for  the  appellant  on  the 
trial  admitted  that  if  the  water  ]>ower  was  dam- 
aged the  defendant  was  liable  to  a  money  assess- 
ment in  this  suit.  Of  course,  if  a  litigant  party 
to  a  suit  asks  the  trial  Court  to  take  a  certain 
view  of  a  contested  question,  and  the  Court  does 
so  at  his  request,  he  cannot  be  heard  to  assign 
such  action  of  the  Court  as  error.  This  was 
what  was  done  in  the  cases  cited  by  the  appellee 
upon  this  subject.  In  Benson  v.  Maxwell  (105 
Pa.  274),  we  held  that  where  a  party  requests 
the  Court  to  instruct  the  jury  in.  a  particular 
way,  and  the  Court  charges  substantially  as  re- 
quested, he  cannot  afterwards  assign  such  in- 
struction as  error.  And  in  Hitter  r.  Sieger  (Id. 
400),  we  held  that  a  parly  litigant  cannot  com- 
plain if  the  Court  below  submits  his  case  to  the 
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jury  from  the  point  of  view  from  which  he 
himself  presented  it  to  the  Court,  even  if  such 
point  of  view  be  erroneous.  In  both  these  cases 
the  action  of  the  Court  below  was  taken  at  the 
express  instance  of  the  complaining  party,  and 
we  decided  that  he  could  not  be  heard  to  assign 
such  action  for  error.  But  we  find  nothing  of 
that  kind  on  this  record.  There  was  no  request 
by  the  defendant  to  the  Court  to  charge  that  the 
proviso  of  the  license  was  limited  to  the  cost  of 
fencing,  or  that  the  agreement  to  take  stock  in 
payment  for  damages  done  by  the  location  and 
construction  of  the  railroad  was  inapplicable  if 
damage  was  done  to  the  buildings,  race,  or  water 
power  of  the  defendant.  All  that  is  alleged  in 
support  of  the  appellee's  argument  on  this  subject 
is  a  verbal  statement  by  one  of  the  counsel  for 
the  ap|>ellant,  made  on  the  trial,  to  the  effect  that 
if*  the  water  power  wns  injured  the  damage  was 
to  be  a  money  assessment.  Upon  looking  at  the 
record  of  the  bill  of  exceptions  we  find  that  the 
written  agreement  signed  by  the  defendant  had 
been  offered  in  evidence  and  one  objection  to  it 
overruled,  when  some  additional  testimony  was 
taken  to  connect  the  plaintiff  with  it  and  his 
knowledge  of  its  acceptance  by  the  defendant. 
Thereupon  one  of  the  counsel  for  the  plaintiff  re- 
quested defendant's  counsel  to  state  the  object  of 
the  offer,  to  which  one  of  the  counsel  replied  by 
saying,  "  the  object  is  to  show  that  the  railroad 
company  entered  by  consent  of  the  defendant 
(plaintiff?)  upon  his  premises  to  construct  their 
line  of  road;  secondly,  that  there  was  an  agree- 
ment between  the  parties  for  the  assessment, 
voluntary  assessment,  of  any  damages  that  might 
he  occasioned  to  his  property,  and  for  the  pay- 
ment in  capital  stock  of  the  com|«niy.  We  do 
not  question  that  if  the  water  power  is  damaged 
the  defendant  under  that  agreement  is  liable  to  a 
money  assessment  in  this  suit.  We  do  not  deny 
that  if  the  water  power  is  injured  the  damage  is 
to  be  a  money  assessment  in  this  suit." 

The  Court  :  44  Merely  remarking  that  we  think 
I  he  offer  is  proper,  we  overrule  the  objection  and 
admit  this  release  or  paper,  without  any  further 
comment  at  this  time,  and  give  the  plaintiff  a 
hill." 

It  is  manifest  that  the  paper  was  admitted  in 
evidence  without  any  reference  to  the  question  of 
its  construction,  and  also  that  the  defendant's 
counsel  could  not  have  meant  to  surrender  the 
whole  question  of  the  manner  in  which  the  dam- 
uges  were  to  be  paid,  because  a  part  of  the  offer, 
as  he  stated  it,  was  to  show  that  the  damages 
were  to  be  paid  in  slock  of  the  company.  What 
he  said  in  addition  to  that  wus  that  they  did  not 
deny  that  if  the  water  power  was  injured  the 
damage  was  to  be  a  money  assessment.  As  we 
understand  this,  the  counsel  meant  that  if  the 
water  power  was  damaged  that  damage  was  to  be 


payable  in  money.  But  that  is  a  very  different 
thing  from  admitting  that  the  whole  of  the  dam- 
age arising  out  of  the  location  and  construction 
of  the  road  was  to  be  payable  in  money.  We 
do  not  agree  with  the  defendant's  counsel  in  his 
understanding  of  the  proviso  clause  of  the  agree- 
ment, but  that  would  not  help  him  if  he  had 
given  up  the  whole  question.  We  do  not  under- 
stand him  to  have  done  so,  and  therefore  hold 
that  he  is  at  liberty  to  maintain  the  second  as- 
signment of  error,  and  we  susiain  the  assignment 
because  we  think  the  learned  Court  below  was  in 
error  in  its  interpretation  of  the  paper  in  ques- 
tion. But  while  we  sustain  this  assignment  it  is 
on  the  bare  question  of  the  interpretation  of  the 
instrument  only.  We  do  not  assume  to  decide 
whether  there  are  facts  in  the  case  which  disable 
the  defendant  from  taking  advantage  of  the  pro- 
vision for  payment  in  stock.  That  subject  is  not 
before  us  under  any  assignment,  and  without 
intimating  whether  there  arc  any  such  facts  we 
simply  say  that  subject  is  not  considered. 

We  sustain  the  tenth  assignment  beeause  we 
do  not  think  the  agreement  prohibited  the  de- 
fendant from  interfering  with  the  water  power 
and  race,  but  only  provided  that  the  cost  of  fenc- 
ing should  not  be  included  in  the  damages,  if  no 
damage  was  done  to  the  buildings,  race  or  water 
!  power.  But,  of  course,  we  do  not  mean  to  say 
that  damage  to  buildings,  race  or  water  is  not  to 
be  considered  by  the  jury.  Under  the  general 
luw  all  the  disadvantages  arising  from  the  loca- 
tion and  construction  of  the  road  are  to  be  taken 
into  account  in  estimating  the  value  of  the  whole 
property  before  the  road  wus  built  and  after  it 
was  finished. 

What  was  said  by  the  Court  in  reference  to 
the  possible  damage  to  buildings  by  fire  from  the 
ordinary  operation  of  the  railroad,  without  neg- 
ligence, was  in  accord  with  the  decisions  of  this 
Court  upon  that  subject,  and  we  therefore  do  not 
sustain  the  first,  seventh,  eighth  and  ninth  assign- 
ments. The  fact  that  specific  evidence  was  not 
given  in  relation  to  damage  from  fire  does  not 
exclude  that  subject  from  consideration,  when  it 
was  shown  conclusively  that,  in  point  of  fact, 
there  were  several  buildings  on  the  premises,  and 
their  respective  proximity  to  the  road  was  given 
in  evidence.  Of  course,  the  subject  could  only 
be  considered  in  the  general  way  of  estimating 
the  value  of  the  whole  property  before  and  after 
the  building  of  the  road,  and  not  at  all  as  an  ob- 
ject of  specific  allowance.  And  this  is  the  way 
it  was  presented  by  the  Court  in  the  charge  and 
answers. 

We  do  not  think  there  is  any  merit  in  the 
third  assignment.  The  counsel  merely  presented 
to  the  jury  an  illustration  of  a  physical  fact  which 
spoke  for  itself.  The  jury  simply  saw  the  natu- 
ral and  self-evident  fact  that  a  column  of  water 
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higher  than  another  column,  but  of  the  game  di- 
mensions otherwise,  would  discharge  itself  with 
more  force  than  the  lower  column.  It  cannot  be 
doubted  that  the  counsel  had  a  perfect  right  to 
contend  in  argument  that  audi  would  be  the  case, 
and  we  can  see  no  good  reason  why  he  could  not 
show  the  jury  the  actual  natural  occurrence  in 
support  of  his  argument.  It  was  an  illustration 
merely  and  not  an  experiment. 

We  are  inclined  to  sustain  the  fourth,  fifth  and 
sixth  assignments  for  the  reason  that  while  the 
Court  stated,  in  the  main  correctly,  the  proper 
functions  of  the  jury  after  a  view  of  the  premises, 
we  think  somewhat  more  license  was  allowed  to 
the  jury  in  the  direction  of  substituting  their  own 
opinion  for  that  of  the  witnesses,  than  is  consistent 
with  our  recent  decisions.    This  is  rather  more 
manifest  in  parts  of  the  charge  which  are  not  as- 
signed  for  error  than  in  those  that  are,  hut  the  same 
idea  is  followed  up  and  practically  rejieated  in 
the  latter  portions.    For  instance,  the  Court  said 
to  the  jury :  44  But  it  is  the  duty  of  the  Court  to 
say  to  you  that  such  opinions  are  subject  to  the 
qualification  that  the  opinions  of  witnesses  are  not 
binding  upon  you,  but  are  persuasive  merely  ;  if 
you  are  of  a  different  opinion  you  may  find 
according  to  your  own  opinion."    Then  imme- 
diately following  is  the  language  contained  in  the 
fifth  assignment  and  the  inference  which  the  jury 
may  have  drawn,  or  which  it  was  possible  for 
them  to  draw  from  this  part  of  the  charge,  is  that 
they  might  substitute  their  own  opinion  for  that 
of  the  witnesses,  if  they  saw  fit  to  do  so.  The 
vice  of  the  charge  is  in  contrasting  the  opinion 
of  the  jury  with  that  of  the  whole  body  of  the 
witnesses  in  a  collective  sense,  and  that  would  be 
error.    Probably  the  Court  did  not  mean  to  be 
so  understood,  but  the  language  warrants  such  a 
conclusion.    Of  course,  in  one  sense  it  is  true 
that  the  jury  is  not  bound  by  the  opinions  of  wit- 
nesses on  such  questions,  that  is  of  some  witnesses, 
as  where  extravagant  and  unreasonable  estimates 
are  given.    Hut  there  are  in  all  cases  the  esti- 
mates of  other  witnesses  of  a  very  different  kind, 


this.  The  jurors  were  sworn  to  render  a  true 
verdict  according  to  the  evidence.  It  was  never 
intended  that  the  visit  of  the  jury  should  be  sub- 
stituted for  the  evidence,  and  that  they  should 
make  up  their  verdict  from  the  view  in  disregard 
thereof.  The  object  of  the  view  is,  as  was  cor- 
rectly said  by  the  learned  Judge,  to  enable  them 
the  better  to  understand  the  testimony ;  to  weigh 
conflicting  testimony,  and,  thus  aided,  to  arrive 
at  a  sound  and  just  conclusion."  We  are  of  opin- 
ion that  the  charge  of  the  learned  Court  below  in 
the  present  case  is  obnoxious  to  this  ruling  in 
the  three  assignments  of  error  we  are  now  con- 
sidering, and  therefore  they  are  sustained. 

The  eleventh  assignment  is  sustained  for  rea- 
sons already  stated.  The  twelfth  assignment  is 
not  sustained.  The  matters  discussed  by  the  ap- 
pellant under  this  assignment  are  proper  for  the 
jury,  but  they  do  not  involve  any  matters  of  law 
with  which  we  can  interfere. 

Judgment  reversed  and  new  venire  awarded. 

K.  It.  X • 


Common  INeas. 


and  among  these,  and  especially  where  there  has  a  defence. 


C.  P.  No.  4.  September  22,  1891. 

Crall  v.  Ford,  deft.,  and  Wilcox,  garnishee. 

Set-off — Foreign  attachment — Insolvency. 

The  garnishee  in  a  foreign  attachment  cannot  set-oft 
notes  given  to  him  by  the  defendant  before  the  attachment 
and  not  due  at  the  time  of  the  issue  of  the  writ  of  attach- 
ment. 

The  fact  that  the  defendant  is  insolvent  will  not  enable 
an  undue  note  given  by  him  to  be  set-off  by  the  garnishee, 
unless  something  has  been  done  before  attachment  to  show 
an  application  of  the  undue  demand  to  the  debt  due  by 
the  garnishee. 

Rule  to  open  judgment  and  let  garnishee  into 


been  a  view,  it  is  not  only  the  right  but  the  duty  ot 
the  jury  to  discriminate  and  to  form  the  best 
judgment  th»*y  can  as  to  the  real  amount  of  the 
damages.  This  will  doubtless  involve  the  rejec- 
tion of  some  or  much  of  the  testimony,  and  that 
is  within  the  right  of  the  jury,  but  yet  some  of 
the  language  of  the  charge  seems  to  authorize 
the  substitution  by  the  jury  of  their  own  opinion, 
for  that  of  the  witnesses  regarded  in  a  mass.  In 
one  of  the  most  reeent  cases  (Flower  v.  B.  &  P. 
R.  R.  Co.  132  Pa.  524),  the  Court  below  charged  : 
44  You  are  only  permitted  to  view  the  land  that  you 
may  better  understand  the  testimony.  The  value  of 


This  was  a  foreign  attachment.  The  attach- 
ment issued  December  14,  1889,  returnable  to 
March  Term,  1890.  The  writ  was  duly  served 
on  the  garnishee,  no  appearance  was  entered, 
and  after  interrogatories  had  been  served  judg- 
ment was  taken  for  want  of  answers  on  Decem- 
ber 29,  1890,  for  the  sum  of  $457.  Shortly 
after  the  issue  of  the  attachment  the  defendant 
made  an  assignment  in  Connecticut,  for  the 
benefit  of  his  creditors.  The  depositions  on 
the  rule  showed  that  at  the  time  of  the  service 
of  the  writ  of  attachment,  the  garnishee  was 
indebted  to  the  defendant  upon  two  bills  for 


the  land  you  are  to  ascertain  from  the  witnesses."  advertising,  aggregating  over  five  hundred  dol- 
Referring  to  this  we  said  :  44  We  see  no  error  in  |  lars;  also  that  the  garnishee  held  three  notes  of 
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the  defendant,  in  all  amounting  to  $375,  which 
notes  were  not  due  at  the  time  of  the  attach- 
ment, but  fell  due  in  January,  April,  and  July, 
1890.  There  was  some  evidence  that  in  Decem- 
ber, 1889,  shortly  after  the  attachment  the  gar- 
nishee had  stated  to  a  witness  that  he  owed  the 
defendant  between  four  and  five  hundred  dollars 
and  that  he  made  the  same  statement  to  the 
plaintiff  himself  in  April,  1890,  and  that  on 
neither  occasion  did  he  mention  nor  claim  any 
set-off  on  account  of  the  notes. 

William  A.  Manderson,  for  the  rule. 

The  garnishee  has  a  right  to  set  off  the  notes. 
He  has  owned  them  all  along  ;  they  were  his  at 
the  time  of  the  attachment.  The  attaching  credi- 
tor has  no  right  greater  than  that  of  the  debtor. 

Henry  Budd  {William  C.  Stotver  with  him), 
contra. 

A  set-off  is  in  the  nature  of  a  cross  action, 
and  like  an  action  must  be  upon  a  cause  which 
is  complete.  It  must  be  complete  at  the  time 
the  writ  in  the  original  action  is  issued.  Except 
under  very  peculiar  circumstances  a  debt  must 
be  both  due  and  demandable  before  it  can  be 
set  off. 

Morrison  v.  Moreland,  15  S.  &  R.  61. 
Hilling*.  Hugg,  1  W.  &  S.  418. 
Penncll  v.  Grubb,  13  Pa.  552. 
As  to  a  garnishee  the  issue  of  the  attachment 
stands  as  the  issue  of  a  writ  to  an  ordinary  de- 
fendant. 

koig  v.  Tim,  103  Pa.  115. 
[  Thayer,  P.  J.  Was  the  garnishee  payee  or 
indorsee  of  these  notes?] 
Payee. 

[Thayer,  P.  J.  Is  not  this  then  a  case  of 
dthitum  in  prasenti  sofvendum  in  futuro  f\ 

To  be  a  subject  of  set-off  the  right  of  action 
must  be  complete.  It  is  not  enough  that  the 
right  of  action  be  complete  before  plea  pleaded  ; 
it  must  be  complete  when  the  writ  issues.  The 
precise  question  here  involved  has  been  decided 
in  Delaware,  where  it  has  been  held  that  a  note 
not  due  at  the  time  of  attachment  laid,  cannot 
be  set  off,  though  due  before  plea  pleaded. 
Edwards  v.  Ddaphinc,  2  ilarringt.  322. 

Insolvency  will  make  no  difference.  In  the 
cases  in  which  such  a  set-off  has  been  allowed, 
there  has  been  something  done  before  attachment 
to  show  an  application  of  the  undue  demand  as  a 
set-off.  In  the  case  of  Dougherty  Bros.  &  Co. 
v.  Central  Nat.  Bank  (12  Norris,  227),  the  Court 
did  not  proceed  upon  the  ground  of  set- off,  but 
analogy  to  a  stoppage  in  transitu. 

Here  the  garnishee  has  admitted  an  indebted- 
ness equal  to  the  amount  of  the  judgment  en- 
tered against  him.  C.  A.  V. 

October  3,  1891.    Rule  discharged. 


©rpfjans'  ©ourt 


May,  1891. 

Lynch's  Estate. 

issue  devisavit  vel  non —  When  not  granted— 
Burden  of  proof  upon  those  alleging  undue 
influence. 

Sur  appeal  from  register,  and  demand  for  an 

issue. 

On  September  16,  1890,  the  register  admitted 
to  probate  a  paper-writing,  dated  September  8, 
1890,  purporting  to  be  the  last  will  and  testament 
of  Margaret  Lynch,  deceased,  and  granted  letters 
testamentary  thereon  to  Frank  T.  Anderson. 
On  October  23,  1890,  Thomas  Lynch,  a  nephew 
of  the  decedent,  filed  his  petition  with  the  register, 
praying  for  a  rehearing  in  relation  to  the  said 
will,  and  that  the  probate  thereof  be  vacated  and 
the  letters  testamentary  granted  thereon  be  re- 
voked, alleging  as  the  grounds  thereof  testamen- 
tary incapacity,  fraud,  duress,  imposition,  and 
undue  influence.  On  October  25,  1890,  the 
register  refused  the  hearing  and  dismissed  the 
petition.  Thereupon  Thomas  Lynch  took  this 
appeal,  and  requested  an  issue  to  determine  the 
validity  of  the  said  alleged  will. 

Appellant's  testimony  showed  that  the  de- 
cedent was  a  woman  of  about  seventy-two  years 
of  age,  a  servant  by  occupation.  Some  time  in 
August,  1890,  she  became  sick  and  went  to  St. 
Joseph's  Hospital  for  treatment.  While  there, 
on  August  26,  1890,  she  sent  for  George  H. 
Parker,  a  real  estate  dealer  and  conveyancer, 
and  instructed  him  to  draw  her  will,  in  which 
she  bequeathed  $200  to  her  friend  Margaret 
Clark,  $200  to  her  niece  Mary  Jane  Lynch  (the 
proponent  in  this  contest),  made  Thomas  Lynch, 
her  nephew  (the  contestant),  her  residuary  legatee 
and  devisee,  and  Mr.  Parker  (the  scrivener),  her 
executor.  She  was  then  suffering  from  valvular 
disease  of  the  heart,  and  grew  worse.  On  the 
following  Sunday,  August  31,  1890,  Mary  Jane 
Lynch  came  to  the  hospital  and  took  her  aunt, 
the  decedent,  from  the  hospital  to  the  house  of 
one  Phillip  McDermott,  in  Darby,  Delaware 
County,  Pa.  On  September  8,  1890,  another 
will  was  made,  leaving  all  of  her  estate  to  Mary 
Jane  Lynch.  Three  days  after  that,  on  Septem- 
ber 11,  the  testatrix  died. 
J.  Whitaker  Thompson,  for  appellant. 
The  single  question  is  whether,  upon  the  evi- 
dence submitted,  the  Court  would  allow  a  verdict 
against  the  will  to  stand.  If  there  is  a  material 
fact  in  dispute  upon  which  a  jury  should  pass, 
an  issue  is  of  right. 

Sharplesss  Estate,  26  Wkekly  Notes,  126. 

Knauss  and  Scip's  Appeal,  114  Pa.  10. 

Herster  v.  Herstcr,  116  Id.  612. 

Shaver  v.  McCarthy,  110  Id.  339. 

Wilson  v.  Mitchell,  lot  Id.  495. 

Boyd  v.  Boyd,  66  Id.  283. 
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Steadman  v.  Steadman,  14  Atlantic  Rep.  406. 
Redficld  on  Wills,  124. 
W.  /lighter  Fisher,  contra. 

May  29,  1891.  Hanna,  P.  J.  After  a  care- 
ful examination  of  the  testimony,  we  fail  to  dis- 
cover such  a  conflict  upon  the  questions  of  fact 
raised  by  the  appeal  as  would  warrant  granting 

an  issue  to  determine  the  validity  of  the  will  of  i  ^  fees  ~and  mj|eage>  and  the  mileage  of  Fat 
testatrix.   The  weight  of  the  evidence  is  strongly 
in  favor  of  the  testamentary  capacity  of  testatrix 


Libel  by  Street  Brothers  against  James  M. 
Waterbury,  owner  of  the  steamship  Progresso. 
The  libellants  claimed  $4. 50  witness  fees  of 
Thomas  Street,  one  of  the  libellants,  and 
mileage  of  two  journeys  from  Charleston  to 
Philadelphia  and  return,  2840  miles,  $142; 
and  mileage  of  Paul  Fatman  from  same  place, 
$71.    The  clerk  refused  to  allow  Street's  wit- 


While  it  is  undoubtedly  true  that  at  the  date  of 
the  execution  of  the  will  she  was  prostrated 
physically  by  disease,  yet  it  is  also  equally  clear 
that  she  was  mentally  capable  of  the  disposition  1 
of  her  property.  This  appears  from  the  testi- 
mony of  the  justice  of  the  peace  who  prepared  1 
the  will,  and  the  other  subscribing  witness,  both 
disinterested ;  also  from  that  of  the  attending 
physician,  also  having  no  interest,  other  than  as 
the  executor  named,  in  the  will,  and  all  strangers 


man,  over  100  miles,  to  which  refusal  libellants 
excepted. 

N.  Dubois  Miller  {George  W.  Biddle,  J. 
Rodman  Paul  and  Henry  Galbraith  Ward  with 
him),  for  libellants,  cited — 

As  to  right  of  libellant  to  recover  his  witness 
fees  and  mileage — 

Tuck  v.  Olds,  29  Fed.  Rep.  883. 
Howes  t>.  Garver,  10  Eng.  L.  &  E.  465. 
Hanna  v .  Dcxicr,  15  Abb.  Pr.  135. 
Van  Dusenr/.  Bissell,  29  How.  Pr.  481. 
Barry  v.  McGrade,  14  Minn.  163. 

As  to  right  to  recover  mileage  for  actual  dis- 


to  the  testatrix  until  their  services  were  required, 
either  as  witnesses  to  the  testamentary  paper,  or  tance  covered — 
as  physician.  U.  S.  v.  Sanborn,  28  Fed.  Rep.  299. 

And  as  to  the  allegation  of  undue  influence  j       Frou,y  v-  Draper,  2  Story,  199. 
there  is  not  a  scintilla  of  proof.    There  is  not     J.  Warren  Coulstonznd  Alfred Driver,  contra, 
the  slightest  evidence  that  the  execution  of  the ;  cited  as  to  right  to  receive  mileage  for  distance 
will  was  procured  by  the  improper  solicitation  of  over  100  miles — 

Smith  v.  Ry.  Co.,  38  Fed.  Rep.  321 


any  one,  much  less  the  sole  legatee,  whose  un 
contradicted  testimony  is,  that  she  was  ignorant 
of  its  existence  until  after  the  death  of  her  aunt, 
the  testatrix.  Under  all  the  facts  shown,  it 
would  not  only  be  needless,  but  improper,  to 


lk-ckwiih  v.  Ea*t<<n,  4  Benedict,  358. 
The  Steamship  l.co,  5  Id.  486. 

September  21,  1891.  IUjtler,  D.  J.  The 
exceptions  must  be  dismissed.    As  respects  the 


grant  the  issue.    The  burden  of  proving  undue  mileage  of  witnesses  brought  from  beyond  the 


influence  is  upon  those  who  allege  it.  (Hardy's 
Will,  12  Philada.  22;  Stokes  p.  Miller,  10 
Weekly  Notes,  241 ;  Fow's  Estate,  27  Id.  373.) 
The  will  having  been  properly  proved,  the  ap- 
peal from  the  decision  of  the  register  must  be 
dismissed,  and  demand  for  an  issue  refused. 

w.  c.  s. 


81.     ©(strict  Court— 
Eastern  13  (strict 


Street  v.  "  The  Progresso." 

Costs — Depositions —  Witness  fees  of  party — 
Mileage  of  witnesses  from  over  one  hundred 
miles  from  place  of  holding  Court. 

Where  depositions  of  witnesses,  whose  testimony,  CTcn 
if  in  the  district,  could  be  taken  only  by  deposition, 
might  have  been  taken  abroad,  mileage  will  not  be  taxed 
for  their  travel  into  the  district  where  the  Court  sits,  to  be 
examined. 

A  lilielbnt  testifying,  unless  called  by  his  opponents, 
will  not  be  allowed  witness  fees. 


In  Admiralty, 
taxation  of  costs. 


Sur  exceptions    to  clerk's 


district,  the  clerk's  ruling  corresponds  with  our 
practice.  Depositions  might  have  been  taken 
abroad  and  the  costs  avoided.  Inasmuch  as  the 
testimony  could  only  be  heard  by  deposition, 
there  was  no  advantage  in  bringing  the  witness 
here.  The  rule  on  this  subject  is  not  harmonious 
throughout  the  country,  but  any  discussion  of 
the  subject  in  support  of  our  practice,  in  view 
of  what  has  been  said  heretofore  respecting  it, 
would  be  a  waste  of  time.  In  "  The  Vernon," 
(36  Fed.  Rep.  115),  Wooster  v.  Hill  (44  Id. 
819),  Haines  v.  McLaughlin  (29  Id.  70),  Insur- 
ance Co.  p.  Providence  Co.  (Id.  237),  the  sub- 
ject was  fully  discussed. 

As  relates  to  the  $4.50  claimed  by  the  libellant 
for  his  attendance  as  a  witness,  the  clerk's  ruling 
is  sustained.  Ordinarily,  where  a  party  is  pre- 
sent at  the  taking  of  testimony,  his  presence  is, 
presumably,  necessary  on  his  own  behalf,  whether 
his  personal  testimony  is  required  or  not.  The 
instances  must  be  rare  where  he  can  safely  absent 
himself,  and  where  he  does  not  avail  himself  of 
the  opportunity  thus  afforded  of  forwarding  his 
interest  in  the  cause  generally.  Parties  have  not 
been  allowed  witness  fees  in  this  district,  and  1 
think  should  not  be,  except  in  case  their  pres- 
ence is  required  by  the  other  side.  . 

M.  W.  C. 
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Supreme  ©ourt. 


Jan.  '91,  263. 


February  19,  1891. 


Reiser  v.  Mahanoy  City  Gas  Co. 

Injuries  to  others  by  conduct  of  law  ful  business — 
Damages — Measure  of —  When  equity  will  re- 
strain such  business — Gas  company — Conse- 
quential damages — Evidence — Admission  of 
— Burden  of  proof. 

The  manufacture  of  illuminating  gas  in  a  town  or 
city,  by  an  incorporated  gas  company,  is  a  lawfnl  busi- 
ness; and  if  the  ordinary  processes  of  manufacture 
are  employed  and  oonducted  in  the  ordinary  manner,  I 
equity  will  not  restrain  the  prosecution  of  the  busi- 
ness ;  but  if  the  company  neglects  to  make  use  of  the  | 
ordinary  processes  or  the  ordinary  precautions,  and 
harm  is  thereby  done  to  others,  the  negligence  will 
justify  intervention  by  a  Court  of  equity  to  restrain 
its  continuance  and  Bustain  an  action  at  law  for  the 
recovery  of  damages  by  the  injured  party. 

In  such  cases  the  right  of  action  grows,  not  out  of 
the  exercise  of  its  corporate  franchises  by  the  com- 
pany, but  out  of  the  negligence  of  which  it  is  gnilty 
in  the  manner  of  conducting  its  business. 

A  loss  in  the  selling  or  rental  value  of  real  estate 
by  reason  of  the  establishment  of  a  lawful  but  unde- 
sirable business  in  the  vicinity,  does  not  give  a  cause 
of  action  ;  nor  does  the  fact  that  such  business  is  a 
source  of  some  personal  discomfort  or  annoyance,  so 
long  as  the  busiuess  is  lawful  and  oonducted  in  a  law- 
ful manner. 

In  order  to  give  a  right  of  action  there  must  be  sub- 
stantial injury  done,  and  the  act  or  negligence  com- 
plained of  must  be  the  cause  of  the  injury. 

In  an  action  to  recover  damages  against  a  duly  in- 
corporated gas  company  for  noxious  odors  emitted 
from  its  works,  aud  from  waste  alleged  to  be  dis- 
charged into  a  stream  running  through  plaintiff's 
premises,  whereby  plaintiff,  who  was  a  hotel  keeper, 
and  his  family,  were  injured  in  health,  and  the  value 
of  his  budineHS  depreciated,  it  was  : 

Held,  (1)  that  the  burden  of  showing  the  nature 
and  extent  of  loss,  if  any,  is  upon  plaintiff. 

(2)  The  character  and  duration  of  the  sickness 
alleged  should  be  shown,  and  the  expenses  or  suf- 
fering incident  to  it ;  and  the  fact  that  it  was  caused 
by  the  presence  of  the  odor  arising  from  the  waste 
should  be  made  to  appear. 

(3)  The  facts  from  which  the  Jury  may  determine 
whether  there  has  been  a  loss  of  business  at  the  hotel 
due  to  the  presence  of  the  odor  must  bo  shown,  to- 
gether with  the  amount  of  the  loss,  although  absolute 
accuracy  is  not  required. 

Suit  having  been  brought  for  the  injury  complained 
of,  plaintiff  filed  a  bill  in  equity  to  restrain  the  con- 


tinuance of  the  alleged  negligent  practice  by  the  de- 
fendant, and  an  injunction  was  granted.  Plaintiff 
subsequently  applied  for  an  attachment  on  the  ground 
of  a  violation  of  the  injunction,  which  was  ponding  at 
the  time  of  trial.  Proof  of  these  facts  was  admitted 
upon  the  trial  of  the  action  for  damages  : 

Held,  that  the  fact  that  the  defendant  continued  the 
negligent  practice  complained  of  after  the  suit  was 
brought,  was,  if  shown,  a  proper  subject  for  considera- 
tion in  determining  whether  exemplary  damages  should 
be  awarded  or  not;  but  to  allow  the  jury  to  inquire 
"whether  or  not  said  injunction  was  violated  by  de- 
fendant," with  a  view  to  the  imposition  of  such  dam- 
ages, was  error. 


Appeal  of  the  Malianoy  City  Gas  Company,  de- 
fendant, from  the  judgment  of  the  Common  Pleas 
of  Schuylkill  County,  in  an  action  of  case  brought 
by  Francis  Keiser  to  recover  damages  on  account 
of  tbe  alleged  negligent  conduct  of  defendant's 
gas  works. 

Upon  the  trial,  before  Persuing,  P.  J.,  it  ap- 
peared that  in  1878  plaintiff  leased  aud  moved 
into  a  hotel  which  he  subsequently  purchased, 
situate  in  Mahanoy  City,  having  a  width  of  forty- 
two  feet  and  a  depth  of  about  eighty  feet,  con- 
taining twenty-five  sleeping  rooms,  in  addition 
to  offices,  etc.  There  was  also  erected  upon  the 
property  a  large  stable,  seventy-five  feet  by  forty 
feet,  together  with  other  out-buildings.  The 
North  Mahanoy  Creek,  a  stream  a  few  feet  in 
width,  runs  through  the  lot  on  the  western  side 
of  the  hotel.  Before  the  building  was  erected  a 
wall  eight  or  nine  feet  high  was  built  on  each 
side  of  the  creek,  through  the  lot,  to  confine  the 
waters  of  the  creek.  The  western  foundation  of 
the  building  was  in  part  set  upon  the  eastern 
creek-wall.  The  creek  has  its  source  about  three 
miles  northwest  of  the  city,  and  flows  through 
a  considerable  portion  of  the  built-up  part  of  the 
city,  which  is  thickly  populated.  Plaintiff  cov- 
ered the  creek  with  planking  throughout  the 
whole  length  of  his  lot,  for  the  purpose  of  util- 
izing the  whole  surface,  and  after  suit  brought 
buHt  on  his  lot  two  three-story  dwelling-houses 
and  store-rooms,  which  he  let  to  tenants.  The 
hotel  was  licensed  from  1878  to  the  time  of  trial, 
and  plaintiff  and  his  family,  consisting  of  his  wife 
and  eight  children,  lived  there  while  carrying  on 
his  hotel  business. 

Defendant  was  incorporated  in  1874,  and 
located  and  erected  its  gas  works  on  a  lot  in 
said  borough,  between  the  right  of  way  of  the 
Philadelphia  &  Reading  Railroad  Co.  and  the 
Lehigh  Valley  Railroad  Co.,  and  abutting  on 
the  east  on  said  North  Mahanoy  Creek.  The 
distance  from  the  defendant's  premises  along  the 
creek  to  the  place  where  the  same  enters  the 
premises  of  the  plaintiff  is  about  two  hundred 
feet.  A  street  called  Railroad  Alley  and  the 
Reading  Railroad  intervene  between  the  plain- 
tiff's and  defendant's  properties.    The  railroad 
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is  constructed  upon  an  embankment  from  fifteen 
to  twenty  feet  higher  than  the  level  of  the  plain- 
tiff's  lot,  and   the   defendant's   premises  are 
about  six  feet  lower  than  the  railroad  embank- 
tnent.   On  the  defendant's  property  are  erected  a 
gas  factory,  a  refuse  house,  a  heating  house,  and 
gas  receiver,  in  which  illuminating  gas  is  manu- 
factured and  distributed  to  various  parts  of  said 
city.     These   improvements,   except  the  gas 
receiver,  are  situated  about  one  hundred  feet 
west  of  North  Mahanoy  Creek.    The  company 
commenced  to  manufacture  gas  in  the  fall  of 
1873  or  the  spring  of  1874.    Plaintiff's  evidence 
was  that  in  the  manufacture  of  gas  at  its  factory 
large  quantities  of  waste  matter,  consisting  of  a 
tarry  or  pitchy  nature  and  an  oily  substance 
strongly  impregnated  with  the  odor  of  gas,  were 
generated  and  produced,  which  were  collected  in 
a  vat  in  the  refuse  house,  and  conducted  from 
thence  to  the  creek  by  a  six-inch  pipe.  When 
the  company  first  commenced  the  manufacture 
of  gas,  and  for  some  time  thereafter,  the  matter 
aforesaid  was  discharged  from  said  pipe  directly 
into  the  creek,  by  which  it  was  carried  down 
through  the  plaintiffs  premises  across  Centre 
Street  into  Mahanoy  Creek.    Plaintiff  had  the 
smell  of  gas  in  his  premises  during  the  time,  and 
made  frequent  complaints  to  the  officers  of  the 
company,  requesting  them  to  abate  the  nuisance. 
Thereupon  the  company  constructed  a  conduit  or 
series  of  pipes  from  their  works  in  and  along  the 
western  side  of  North  Mahanoy  Creek,  south* 
wardly  to  Mahanoy  Creek.    These  pipes  were 
laid  on  the  bed,  or  a  short  distance  above  the 
bed,  of  the  stream,  and  the  testimony  of  the 
plaintiff's  witnesses  was  that  they  were  defect- 
ively constructed,  or  at  least  soon  became  ob- 
structed and  out  of  repair,  and  the  material 
sought  to  be  discharged  through  thorn  escaped 
from  the  pipes  at  the  points  where  they  were 
joined,  and  again  floated  upon  the  waters  of  said 
stream,  into  and  through  the  premises  of  the 
plaintiff,  rendering  the  atmosphere  in  and  adja- 
cent to  the  plaintiff's  messuage  and  premises  im- 
pure and  full  of  the  odor  of  gas.    The  plaintiff 
again  complained  to  the  officers  of  the  company, 
and  requested  them  to  abate  the  nuisance,  to 
which  the  defendant  paid  no  attention  for  a  con- 
siderable length  of  time.    The  company  then, 
being  unable  to  use  the  pipes,  carried  the  waste 
and  refuse  material  aforesaid  across  North  Maha- 
noy Creek  and  deposited  it  on  or  near  its  banks, 
from  whence  it  again  found  its  way  into  the 
Creek  and  was  carried  into  and  through  the 
premises  of  the  plaintiff,  impregnating  the  atmo- 
sphere with  the  odor  of  gas  and  other  offensive 
smells. 

After  this  suit  was  brought,  the  alleged  nui- 
sance was  continued,  whereupon  plaintiff  filed  a 
bill  in  equity  for  a  preliminary  injunction  to  re- 


strain defendant  from  discharging  the  waste  and 
refuse  matter  into  the  creek.  A  preliminary 
injunction  was  granted  and  continued  until 
final  hearing  or  further  decree  of  the  Court.  The 
admission  of  evidence  as  to  the  injunction  con- 
stituted the  19th  assignment  of  error. 

There  was  evidence  to  show  that  after  the  in- 
junction was  granted,  the  refuse  matter  was  seen 
floating  on  the  waters  of  the  creek,  upon  plain- 
tiff's premises,  and  that  the  smell  of  gas  con- 
tinued. 

Defendant's  testimony  tended  to  show  that 
along  the  creek  and  over  it,  above  the  property 
of  Keiser,  are  live  slaughter  houses  where  a  large 
numher  of  animals  are  weekly  slaughtered  suffi- 
cient to  supply  with  meat  Mahanoy  City,  con- 
taining over  eleven  thousand  inhabitants.  The 
offal  of  these  slaughter  houses  has  been  thrown 
or  deposited  in  the  North  Mahanoy  Creek  for 
twenty  years  and  upwards  until  about  two  or  three 
years  ago,  since  which  last  time  it  has  in  summer 
been  taken  ih  part  elsewhere.    There  are  from 
twenty  to  twenty-five  water-closets  emptying  into 
this  creek  within  said  borough  and  above  Reiser's 
hotel.   The  water  from  five  or  six  collieries  is 
pumped  from  slopes  and  shafts  and  runs  into  the 
creek  above  Keiser's.    The  water  of  the  creek  as 
it  flows  past  Keiser's  hotel  is  foul  and  offensive, 
from  the  sources  of  pollution  mentioned  above ; 
on  account  of  Keiser's  covering  the  creek  through 
the  length  of  his  lot,  the  foul  and  noxious  gases 
and  odors  generated  by  the  decaying  and  putre- 
fying matter  deposited  in  the  creek  from  the 
slaughter  houses  and  privies  above  referred  to, 
and  carried  along  the  creek  by  the  current,  are 
pent  up  in  the  culvert  made  by  planking  over 
the  creek,  and  they  will  seek  an  outlet  through 
any  and  every  opening  made  into  it.  Some 
years  after  Keiser  purchased  the  hotel,  he  broke 
a  door  through  the  side  of  the  hotel  building  and 
erected  a  water-closet  or  privy  against  the  hotel 
building,  resting  the  water-closet  building  upon 
the  plank  covering  of  the  creek  and  cutting  away 
the  planks  underneath  the  water-closet,  so  that 
the  excrement  fell  directly  from  the  hole  or  seat  of 
the  water-closet  to  the  ground  beneath  at  the 
side  of  the  bed  of  the  creek,  and  there  accumu- 
lated and  remained  until  high  water  or  a  flood 
washed  it  away.    This  privy  was  attached  to 
and  whs  an  addition  to  the  hotel  building,  the 
door  of  the  privy  opening  into  the  wash-room,  the 
door  of  the  wash-room  opening  into  the  bar-room 
and  thus  communicating  with  all  the  parts  of  the 
hotel  building  by  means  of  the  doors  to  the 
several  apartments.     There  was  a  strong  up 
current  or  draught  through  the  bole  in  this  privy. 
As  early  as  1880  Keiser  was  informed  by  E.  S. 
Silliman,  one  of  the  officers  of  the  Mahanoy 
City  Gas  Company,  that  this  open  privy  was 
the  source  of  any  offensive  odors  detected  in  his 
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hold.  This  privy  was  removed  about  1885, 
since  which  time,  according  to  the  testimony  of 
Kciser  himself,  he  has  had  far  less  trouble  with 
smells.  There  was  an  opening  from  the  cellar 
of  Keiser'a  hotel  through  the  foundation  walls 
out  beneath  this  privy,  and  at  times,  if  not  all 
the  time,  some  or  all  the  panes  of  glass  were 
out.  Keiser  had  and  has  another  privy  in  the 
yard  over  the  creek. 

Defendant  claimed  that  its  works  were  erected 
and  equipped  after  the  best  and  most  approved 
plans  and  arrangements,  and  have  always  been 
operated  carefully  and  without  negligence. 

Plaintiff  and  his  wife  testified  that  they  were 
both  made  sick  by  the  smell  of  the  gas,  as  was 
also  one  of  their  children  ;  that  the  doctor  called 
in  to  attend  the  latter  told  them  that  they  must 
get  rid  of  the  smell  of  the  gas :  that  they  lost 
custom  by  reason  of  the  odor,  but  the  wife 
admitted  that  business  had  been  increasing  for 
four  years.  Plaintiff  estimated  his  loss  at  $700 
or  $800  a  year,  but  said  he  guessed  at  it,  and 
produced  no  account  of  his  receipts  or  expendi- 
tures. 

A  great  number  of  witnesses  were  examined 
on  both  sides,  employes  and  guests  of  plaintiff 
testifying  that  they  had  left  on  account  of  the 
smell  of  gas.  Other  guests  testified  that  they 
were  forced  to  leave  the  hotel  from  other  causes, 
and  that  there  was  no  odor  of  gas.  There  was 
evidence  on  defendant's  part  that  there  was  no 
odor  from  the  refuse  from  the  works,  and  that  it 
was  not  allowed  to  run  into  the  creek.  Physicians 
and  others  testified  that  the  odors  complained  of 
came  from  the  excrement  discharged  from  plain- 
tiff's privies,  and  the  offal  in  the  creek,  and  that 
any  gas  from  the  works  would  act  as  a  disinfec- 
tant and  prevent  disease. 

Plaintiff  was  asked :  Q.  At  the  time  you 
brought  him  to  see  the  child  he  attributed  the 
sickness  to  the  gas  in  your  house  and  told  you  to 
take  the  child  away  from  home,  that  he  could  not 
cure  it  there?  (Objected  to  as  a  leading  question 
and  incompetent  evidence.)  Q.  State  whether 
or  not  at  the  time  you  called  the  doctor  in  to  see 
the  child,  he  told  you  that  the  sickness  was 
caused  by  the  gas  in  your  house,  and  advised 
you  to  take  it  away,  that  he  could  not  cure  it 
there  ?  Objected  to.  Objection  overruled.  Ex- 
ception. (Twenty-second  assignment  of  error.) 
A.  Yes,  sir.  Q.  How  did  the  child  complain 
at  this  particular  time?  A.  At  that  time  she 
was  lying  in  a  sleepy  condition,  and  he  said  it  was 
no  natural  sleep  she  had  ;  he  recommended  me 
to  get  another  doctor  to  her.  Q.  Did  he  6ay 
anything  about  her  condition  at  the  time  being 
caused  by  the  gas?  A.  It  was  no  natural  sleep; 
it  was  gas  that  worked  that  way  on  her.  Q. 
That  was  the  time  when  you  called  him,  when 
the  child  was  sleeping  ?    A.  Yes,  sir.    Q.  Did 
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this  gas  about  your  house  and  premises  affect 
your  business,  and,  if  so,  state  how  ?  A.  Stran- 
gers have  told  me  they  would  not  stop  there  on 
account  of  it.    Objected  to. 

The  Court.  I  think  he  may  state  the  fact  that 
guests  left  and  they  would  not  slay  on  account  of 
the  gas.  Exception.  (Twenty-third  assignment 
of  error.) 

A.  Yes,  sir;  they  did.  Q.  On  account  of  the 
smell  of  gas  at  your  house,  was  your  business 
diminished?  A.  I  should  think  so.  Q.  Do  you 
know  that  it  is  from  that  fact  that  guests  left 
you  ?  A.  I  know  that  they  have  left  me  on  ac- 
count of  it.  Q.  Do  you  know  whether  or  not 
your  house  has  the  reputation  among  travelling 
men  as  having  the  smell  of  gas  in  4t?  Objected 
to. 

The  Court.  He  may  state  the  fact  that 
guests  left  and  they  left  on  account  of  the  gas, 
and  the  gas  affected  his  business. 

The  Court  charged  the  jury,  inter  alia,  as  fol- 
lows : — 

44  There  is  another  question  which  has  been 
raised  here  as  a  legal  point,  and  to  which  I  per- 
haps may  as  well  refer  now  as  later  on  in  my 
charge  to  you  ;  that  is,  that  this  was  a  business 
authorized  by  the  Legislature,  that  it  was  a  law- 
ful business.  The  charter  of  the  company  is  in 
evidence  before  you,  showing  that  they  had  the 
authority  of  the  State  for  the  manufacture  of 
gas;  but  that  this  will  relieve  them  from  a 
responsibility  to  a  private  party  who  is  injured,  is 
not  the  law.  The  charter  does  not  go  to  that 
extent  under  the  law,  and  now,  particularly  under 
our  Constitution,  consequential  damages  may  be 
recovered  from  any  person  or  corporation  who 
injures  the  property  or  destroys  the  property  of 
another.  There  can  be  no  taking  of  property 
nor  injury  to  property  without  making  compensa- 
tion on  the  part  of  the  corporation,  although  it 
may  be  armed  with  the  authority  of  the  State 
for  the  business  which  it  follows.  And  a  man's 
property  may  be  as  effectually  destroyed  by 
rendering  it  uninhabitable, destroy  it  for  the  pur- 
pose for  which  he  desires  to  use  it  by  rendering 
it  uninhabitable,  as  it  would  be«to  take  hold  of  it 
and  tear  it  down.  In  the  one  case  the  act  is 
direct,  it  is  the  taking  of  the  property  actually 
in  the  other;  the  damages  are  consequential — in 
consequence  of  the  act  on  the  part  of  the  defend- 
ant charged  with  the  offence.  We  have  it  laid 
down  by  the  very  highest  legal  authority  that 
that  which  is  authorized  by  the  Legislature 
within  the  strict  scope  of  the  power  given,  cannot 
be  a  public  nuisance.  They  could  not  be  in- 
dicted for  exercising  the  powers  vested  in  them 
by  the  State.  But  it  may  be  a  private  nuisance, 
and  the  legislative  grant  is  no  protection  against 
a  private  action  for  damages  resulting  therefrom." 
(First  assignment  of  error.)  .... 
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"  The  Legislature  may  authorize  a  use  of  pro- 
perty which  will  operate  to  produce  a  public 
nuisance,  but  it  cannot  authorize  a  use  of  it 
which  will  create  a  private  nuisance  by  an  actual 
invasion  of  one's  premises  by  noxious  vapors, 
malarial  gases,  or  disagreeable  smells,  without 
compensation  therefor.  We  not  only  have  a 
large  number  of  authorities  outside  of  this  State, 
but  our  own  State  authorities  are  to  the  same 
point ;  that  is,  that  the  trade  may  be  strictly  law- 
ful and  armed  with  the  power  of  the  State ;  the 
company  may  be  protected  as  against  the  public 
from  an  indictment,  but  it  is  not  protected  by  its 
charter  from  an  action  by  a  private  party  who 
has  sustained  special  injury  in  consequence  of 
noxious  smells,  gases,  vapors,  etc,  which  may  be 
the  result  of  carrying  on  the  business."  (Second 
assignment  of  error.)  .... 

"  There  was  nothing  that  prevented  the  smell 
that  proceeded  from  the  water-closets  and  the 
slaughter  houses  from  entering  the  premises  of 
the  plaintiff,  any  more  than  there  was  to  prevent 
the  gas  from  entering.  He  has  described  to  you 
the  condition  of  his  premises.  Whilst  we  do  not 
think  Mr.  Keiscr  was  bound  to  erect  barricades 
against  the  infliction  of  a  nuisance  upon  him  by 
other  parties,  yet,  the  condition  of  his  premises 
is  a  matter  for  your  consideration,  as  bearing 
upon  the  question  whether  other  noxious  vapors, 
other  noxious  smells,  did  not  find  their  way  into 
that  house,  there  being  no  more  difficulty  about 
their  getting  in,  as  claimed  here  by  the  defendant, 
than  there  was  about  the  smell  of  gas  getting  in. 
It  was  alike  open  to  all  offensive  smells  and 
noxious  vapors  proceeding  from  that  creek  in 
that  neighborhood."   (Third  assignment  of  error.) 

"  Now,  having  considered  all  of  this  testimony 
produced  on  both  sides,  the  question  for  to  de- 
termine would  be  whether  the  plaintiff  has  a 
right  to  recover.  If  you  find  that  he  has  the 
right  to  recover,  then  it  devolves  upon  you  to  fix 
the  amount  of  bis  damages. 

"  Damages  are  said  to  be  compensatory,  that 
is,  in  popular  language,  sufficient  to  make  a  man 
whole,  or  they  may  go  beyond  that  and  be 
what  are  called  vindictive  damages,  that  is,  a 
party  may,  under  certain  circumstances,  recover 
what  will  make  him  whole,  and  in  addition  what 
will  punish  the  party  who  has  inflicted  the 
injury. 

"The  claim  made  here  on  the  part  of  the 
plaintiff  is  for  what  are  called  vindictive  damages. 
It  is  alleged  that  the  conduct  of  the  defendant 
was  such  as  to  require  a  jury  to  impose  more  than 
what  would  be  mere  compensation,  to  give  an  ad- 
ditional amount  so  as  to  punish  the  defendant. 
It  will  be  for  you  to  determine,  if  you  find  for 
the  plaintiff,  which  his  damages  shall  be,  how 
you  will  assess  them.  It  has  been  said  in  cases 
of  this  kind  that  a  mere  invasion  of  a  right 


would  be  sufficient  to  authorize  nominal  damages, 
damages  that  would  be  less  than  compensation ; 
that  has  been  decided  in  a  number  of  cases." 
(Fourth  assignment  of  error.) 

Plaintiff  requested  the  Court  to  charge,  inter 
alia : — 

(1)  If  you  find  from  the  evidence  that  in  the 
process  of  manufacturing  gas  at  the  defendant's 
works,  large  quantities  of  waste  and  refuse  matter 
and  materials  were  generated  and  produced; 
that  said  product  was  impregnated  with  the  odor 
of  gas  and  other  foul,  noisome,  and  offensive  smells 
and  vapors ;  that  the  defendant  emptied  and  dis- 
charged said  product  into  the  waters  of  North 
Mahanoy  Creek,  and  that  the  same  floated  upon 
and  was  carried  by  the  current  of  said  stream 
into,  upon,  and  through  the  plaintiff's  messuage 
and  premises ;  that  thereby  the  air  in  and  around 
the  plaintiff's  messuage  and  premises  was  made 
and  became  corrupt,  impure,  foul,  unwholesome, 
and  offensive,  and  that  by  reason  thereof  the 
messuage  and  premises  of  the  plaintiff  became 
and  were  made  uncomfortable ;  that  the  plaintiff 
and  his  family  were  incommoded  and  annoyed  in 
the  use,  occupation,  and  enjoyment  of  the  same, 
you  will  find  a  verdict  for  the  plaintiff.  Answer. 
We  affirm  this  if  you  find  the  facts  to  be  as 
stated  here,  and  we  call  your  attention  to  what 
we  have  already  given  you  from  the  authorities 
that  the  injury  must  be  substantial.  The  fact 
that  there  is  some  smell  unavoidable  in  the  manu- 
facture of  gas  is  shown  by  the  testimony  here  all 
around.  The  Supreme  Court  say  that  a  certain 
degree  of  offensive  odor  is  unavoidably  incident 
to  the  business,  and  that  must  be  endured  by  the 
public.  This  was  said  in  a  case  against  a  gas 
company  somewhat  similar  to  the  one  we  have 
before  us.  With  this  statement  of  the  law  we  will 
affirm  this  point.    (Fifth  assignment  of  error.) 

(2)  If  you  find  a  verdict  for  the  plaintiff,  you 
will  then  inquire:  First,  to  what  extent  the 
plaintiff  has  been  injured  in  the  use,  occupation, 
and  enjoyment  of  his  messuage  and  premises, 
and  in  so  doing  you  may  take  into  consideration 
the  inconvenience  and  discomfort,  if  any,  suf- 
fered by  the  plaintiff  and  his  family.  The  fact  that 
the  place  was  licensed  as  a  hotel  and  that  he  car- 
ried on  therein  the  business  of  an  inn-keeper, 
the  patronage  and  business  the  hotel  had  ac- 
quired before  the  committing  of  the  wrong  com- 
plained of,  and  the  loss  of  patronage  and  busi- 
ness, if  any,  he  has  sustained  by  reason  thereof, 
and  allow  him  for  such  injury  such  an  equivalent 
in  damages  as  a  fair  and  reasonable  consideration 
of  the  testimony  warranto.  Answer.  That  we 
affirm,  in  connection  with  what  we  said  in  an- 
swer to  the  other  point.  (Sixth  assignment  of 
error.) 

Second,  to  what  extent,  if  any,  the  plaintiff 
was  injured  in  his  health,  and  in  so  doing  you 
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may  take  into  consideration  the  nature  and  char- 
acter of  the  disease,  the  suffering,  if  any  he  en- 
dured, the  money,  if  any,  he  expended  for  medi- 
cine and  medical  attendance,  and  also  allow 
therefor  such  an  equivalent  in  damages  as  in  your 
judgment  a  fair  consideration  of  the  evidence 
warrants.  Answer.  We  have  already  virtually 
said  yes  to  this ;  but  so  far  as  the  expenditure  of 
money  is  concerned  there  is  no  evidence  here. 
The  plaintiff  has  not  shown  in  his  own  or  any 
other  evidence  what  amount  of  money  he  ex- 
pended for  doctors  in  consequence  of  sickness  in 
his  family.  He  does  not  show  that  he  even  had 
a  physician  for  himself.  The  only  evidence  of 
having  a  physician  was  that  in  reference  to  the 
little  girl,  and  there  it  was  omitted  to  state  what 
amount  of  money  he  paid  to  the  doctor  for  his 
services.  That  certainly  could  have  been  in  his 
power  to  have  told  the  jury.  I  mention  this  so 
that  you  will  exercise  your  reasonable  judgment 
in  ascertaining  the  amount.  (Seventh  assign- 
ment of*  error.) 

(3)  If  upon  a  fair  and  just  consideration  of  all 
the  evidence  in  the  case  you  should  come  to  the 
conclusion  that  the  injury  complained  of,  and  by 
the  plaintiff,  was  characterized  by  wantonness, 
vexation,  oppression,  or  gross  carelessness  on  the 
part  of  the  defendant,  then  you  may  give  the 
plaintiff,  in  addition  to  the  damages  above  speci- 
fied, Buch  reasonable  sum  as  in  your  judgment 
the  evidence  may  warrant,  and  in  determining 
this  question  you  may  take  into  consideration 
whether  or  not  the  injury  complained  of  was  con- 
tinued after  the  bringing  of  the  present  suit,  the 
fact  that  an  injunction  was  issued  by  the  Court 
to  restrain  the  defendant,  and  whether  or  not  said 
injunction  was  violated  by  the  defendant.  An- 
swer. We  affirm  this,  calling  your  attention  to 
what  we  have  already  said  on  the  subject  of  vin- 
dictive damages,  in  addition  to  the  loss  which 
the  plaintiff  has  actually  suffered,  if  you  find  he 
has  suffered  any  loss.  (Eighth  assignment  of 
error.) 

Defendant  requested  the  Court  to  charge,  inter 
alia  : — 

(1)  The  defendant,  the  Mahanoy  City  Gas 
Company,  was  incorporated  by  letters  patent, 
dated  21st  day  of  September,  1874,  with  the 
right  and  power  to  erect  in  Mahanoy  City  gas- 
works to  manufacture  illuminating  gas  to  supply 
the  streets  and  the  inhabitants  of  Mahanoy  City 
with  light.  That  the  business  carried  on  in  pur- 
suance of  and  under  said  charter,  being  by  law  a 
legal  and  authorized  business,  cannot  be  held  in 
law  or  equity  to  be  a  nuisance,  although  it  may  oc- 
casion inconvenience  and  discomfort  to  inhabitants 
being  in  proximity  to  said  works,  by  reason  of  the 
escape  of  gaseous  and  noxious  smells.  Answer. 
We  have  already  said  to  you  that  this  company 
had  a  charter,  and  therefore  that  its  business  is  a 


lawful  business ;  and  so  far  as  the  public  was  con- 
cerned it  could  not  be  interfered  with.  No  in- 
dictment could  lie  against  it  for  what  would  be 
called  a  common  nuisance,  a  common  injury  to 
the  public.  But  if  the  plaintiff  here  has  sus- 
tained a  special  damage,  a  damage  outside  of  that 
which  the  public  was  called  upon  to  endure  in 
the  manufacture  of  gas,  also  calling  your  atten- 
tion to  the  rule  of  law,  that  some  smell  is  un- 
avoidable, we  could  not  affirm  this  point.  We 
do  not  affirm  it  just  as  it  stands  here  in  the  broad 
terms  in  which  it  is  put.  It  would  depend  upon 
circumstances.    (Ninth  assignment  of  error.) 

(3)  That  the  manufacture  of  gas  by  the  de- 
fendant, as  stated  in  the  preceding  point,  for  the 
purpose  of  supplying  public  and  private  wants, 
is  impressed  with  the  character  of  lawfulness, 
and  had  the  sanction  of  the  supreme  legislative 
power  of  the  State ;  and  though  carrying  on  the 
said  business  within  the  scope  of  chartered  rights 
may  be  injurious  to  private  rights,  and  may  sub- 
ject private  persons  to  injurious  and  disagreeable 
smells,  the  defendant  cannot  be  held  liable  there- 
for. Answer.  We  answer  this  in  the  negative. 
(Eleventh  assignment  of  error.) 

(4)  That  under  the  charter  of  the  Mahanoy 
City  Gas  Company  the  defendant  cannot  be  held 
liable  to  the  plaintiff  for  the  injury  complained  of 
by  him  if  the  business  of  making  illuminating  gas 
was  conducted  in  a  proper  manner  under  the  char- 
tered rights  of  the  company,  unless  the  plaintiff 
has  shown  by  the  evidence  fhat  the  defendant 
was  guilty  of  negligence  in  the  making  of  gas  and 
conducting  said  business,  whereby  the  plaintiff  re- 
ceived said  injury.  Answer.  We  answer  this  in 
the  negative.  We  have  already  read  to  you  from 
the  authorities  that  while  the  business  may  be 
entirely  lawful,  yet  if  it  is  carried  on  so  that  the 
injury  results  to  a  private  individual  —  injury 
above  that  which  is  sustained  by  the  public — he 
may  have  his  action.  We  think  the  proposition 
is  stated  too  broadly  here.  (Twelfth  assignment 
of  error.) 

(5)  That  if  the  plaintiff  covered  over  the  creek 
with  planking  through  his  lot,  and  erected  one 
or  more  water-closets  over  said  creek,  and  con- 
nected the  same  with  his  hotel  and  yard,  whereby 
the  gases  floating  in  said  creek  and  under  the 
planking  were  permitted  to  escape  into  his  house, 
he  thereby  contributed  to  the  injury  of  which  he 
complains,  and  the  verdict  should  be  for  the  de- 
fendant. Answer.  We  answer  this  in  the  nega- 
tive.   (Thirteenth  assignment  of  error.) 

(6)  The  plaintiff  was  bound  to  use  reasonable 
care  and  caution  to  protect  his  house  from  noxious 
and  unwholesome  smells  in  said  creek,  and  if  he 
neglected  said  duty  and  made  a  connection  be- 
tween his  house  and  the  creek,  whereby  the  odors 
from  the  creek  and  his  water-closets  passed  into 
bis  house,  he  was  guilty  of  contributory  negli- 
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gence,  and  the  verdict  must  be  for  the  defend- 
ant. Answer.  As  a  question  of  law  we  negative 
this.  No  question  of  contributory  negligence 
arises  in  this  case.  (Fourteenth  assignment  of 
error.) 

(8)  If  the  plaintiff  knew  that  noxious  smells 
entered  bis  bouse  though  the  openings  made  in 
the  culvert  over  the  creek  for  a  water-closet,  and 
through  the  openings  made  in  the  basement  wall 
next  to  the  creek,  it  was  bis  duty  to  close  such 
openings;  and  if  )ie  neglected  to  close  the  same 
he  cannot  recover  in  this  case,  and  the  verdict 
must  be  for  the  defendant.  Answer.  We  answer 
this  in  the  negative.  (Sixteenth  assignment  of 
error.) 

(9)  The  loss  of  profits  from  boarders  and  from 
casual  and  transient  visitors  is  too  remote  and 
uncertain  to  constitute  any  measure  of  damages 
in  this  case,  and  if  the  plaintiff*  has  not  proved 
any  other  damage  the  verdict  must  be  for  the 
defendant.  Answer.  We  answer  this  in  the 
negative,  although  it  presents  a  question  of  some 
difficulty.  The  evidence  was  admitted  and  I 
.have  discussed  it  in  what  I  have  said  to  you, 
and  therefore  could  not  consistently  affirm  the 
point  now.  I  have  examined  the  case,  and  I 
find  that  in  Sedgwick  on  Damages,  which,  1 
think,  would  authorize  the  admission  of  the  tes- 
timony as  you  have  it  before  you — that  is,  as  to 
the  loss  sustained.  I  find  also  a  case  in  our  own 
Supreme  Court  (Hanover  Railroad  Company  v. 
Coyle,  55  Pa.  390),  where  a  parly  was  injured 
in  his  person  and  his  property  both  by  a  railroad, 
and  evidence  of  the  loss  of  his  profits  was  ruled  to  be 
admissible.  With  the  explanation  I  have  already 
given  you  of  the  testimony  which  accompanies 
the  evidence  of  the  loss  sustained — that  is,  that 
he  kept  no  account  of  what  he  took  in  or  what 
lie  paid  out — I  leave  the  matter  for  your  con- 
sideration, and  therefore  negative  this  point. 
(Seventeenth  assignment  of  error.) 

(10)  The  plaintiff'  has  not  offered  any  evidence 
to  show  that  the  defendant  did  any  voluntary  in- 
jury to  him  or  his  property,  or  that  the  business 
carried  on  by  the  defendant  was  not  conducted 
with  all  due  care  to  prevent  injury  resulting  from 
the  business  carried  on  by  said  defendant,  and 
under  such  circumstances  the  verdict  should  be 
for  the  defendant.  Answer,  lie  has  offered  evi- 
dence, and  it  is  a  matter  for  your  consideration. 
I  have  called  your  attention  to  that  and  the  rule 
of  law  that  no  vindictive  damages  could  be  re- 
covered if  there  was  no  wilful  or  voluntary  injury 
done  to  the  plaintiff*.  With  this  explanation  we 
negative  this  point.  (Eighteenth  assignment  of 
error.) 

Verdict  for  plaintiff*  for  $3000.  A  rule  for  a 
new  trial  having  been  discharged,  defendant  ap- 
pealed, assigning  error,  inter  alia,  as  above. 


T.  H.  B.  Lyon  and  John  W.  Ryon,  for  ap- 
pellant. 

G.  H.  Gerber  and  F  W.  Bechtel,  for  appellee. 

October  5,  1891.  Williams,  J.  The  manu- 
facture of  illuminating  gas,  in  a  town  or  city,  by 
an  incorporated  gas  company  is  a  lawful  business. 
If  the  ordinary  processes  of  manufacture  are  em- 
ployed and  conducted  in  the  ordinary  manner, 
equity  will  not  restrain  the  prosecution  of  the 
business  ;  but  if  the  company  neglects  to  make 
use  of  the  ordinary  processes  or  the  ordinary 
precautions,  and  harm  is  thereby  done  to  others, 
the  negligence  will  justify  intervention  by  a  Court 
of  equity  to  restrain  its  continuance,  and  sustain 
an  action  at  law  for  the  recovery  of  damages  by 
the  injured  party.  The  right  of  action  in  such 
cases  grows,  not  out  of  the  exercise  of  its  corpo- 
rate franchises  by  the  company,  but  out  of  the 
negligence  of  which  it  is  guilty  in  the  manner  of 
conducting  its  business.  Artificial  persons  are 
bound  equally  with  natural  persons  by  the 
maxim,  "Sic  utere  tuo  ut  alienum  non  Icedas" 
and  are  liable  in  like  manner  to  those  who  may 
be  injured  by  their  neglect  to  observe  its  require- 
ments. (Pottstown  Gas  Co.  v.  Murphy,  39  Pa. 
257.) 

The  plaintiff  in  this  case  seeks  to  recover 
damages,  not  for  the  establishment  of  the  gas 
works  or  the  manufacture  of  gas  in  his  neighbor- 
hood, but  for  negligence  in  the  manner  in  which 
the  manufacture  is  conducted.  lie  alleges  that 
the  waste  from  the  works  is  turned  into  the  North 
Mahanoy  Creek,  a  small  stream  which  passes  the 
gas  works  and  crosses  his  own  lot,  and  that  by 
reason  of  the  smell  of  gas  arising  from  the  waste 
his  house  is  filled  at  times  with  offensive  odors, 
affecting  injuriously  the  health  of  himself  and 
family  and  the  comfort  of  his  guests.  The  de- 
fendant denies  that  the  unwholesome  odors 
noticeable  at  times  in  the  plaintiff's  house  are 
due  to  waste  in  the  stream,  or  are  the  odors  of 
gas,  and  asserts  that  they  are  due  to  the  presence 
of  slaughter  houses  and  privies  along  the  stream, 
by  which  itR  waters  are  loaded  with  impurities, 
and  to  the  defective  arrangement  of  the  privies 
connected  with  the  plaintiff's  hotel  and  stables. 
The  defendant  further  denies  that  any  appre- 
ciable injury  has  been  sustained  by  the  plaintiff 
by  reason  of  the  odors  complained  of,  whatever 
may  be  their  source. 

Two  questions  are  thus  raised  for  considera- 
tion :  first,  is  the  defendant  guilty  of  negligence 
in  the  management  of  the  business  of  producing 
gas  ?  This  is  a  question  of  fact,  which  was  sub- 
mitted to  the  jury  upon  all  the  evidence  in  a 
manner  of  which  neither  party  can  justly  coiu- 
I  plain.  The  remaining  question  relates  to  the 
I  measure  of  damages,  and  is  brought  to  our  atten- 
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tion  by  the  fourth,  sixth,  eighth,  nineteenth,  and 
twenty-third  assignments  of  error. 

Therule  is  well  settled,  as  we  have  said,  in  an 
opinion  just  filed,  in  the  case  of  ttobh  v.  Carnegie 
Bros.  &  Co.,  Limited  (ante,  p.  339),  that  a  loss  in 
the  selling  or  rental  value  of  real  estate  by  reason 
of  the  establishment  of  a  lawful  but  undesirable 
business  in  the  vicinity,  does  not  give  a  cause  of 
action.  A  licensed  hotel  or  a  livery  stable,  a  saloon 
or  meat  market,  and  many  other  kinds  of  busi- 
ness are  calculated  to  affect  the  desirability  of  a 
neighborhood  as  a  place  of  residence  am)  conse- 
quently to  depreciate  the  value  of  adjoining  pro- 
perty, but  the  owners  of  such  property  are  with- 
out legal  remedy  for  their  loss.  Nor  will  the  fact 
that  the  business  of  the  adjoining  owner  is  a  source 
of  some  personal  discomfort  and  anoyance,  give 
a  right  of  action  so  long  as  the  business  is  lawful 
and  conducted  in  a  lawful  manner.  There  must 
be  substantial  injury  done  and  the  act  or  negli- 
gence complained  of  must  be  the  cause  of  the 
injury.  If  therefore  the  jury  find  that  the  defen- 
dant has  been  guilty  of  negligence  in  the  care  of 
its  waste,  and  that  the  plaintiff  has  suffered  a  sub- 
stantial loss  as  the  result  of  the  presence  of  the 
waste  in  the  stream,  then  a  cause  of  action  has 
been  established  and  compensation  should  be 
made  for  the  loss  sustained.  What  is  that  loss  ? 
The  burden  of  showing  its  nature  and  extent  is 
on  the  plaintiff.  If  sickness  of  himself  or  other 
member  of  his  family  is  alleged,  the  character  and 
duration  of  the  sickness  should  be  shown  and  the 
expenses  or  suffering  incident  to  it ;  and  the  fact 
that  it  was  caused  by  the  presence  of  the  odor 
arising  from  the  waste  should  be  made  to  appear. 
If  loss  of  business  is  alleged  this  should  be  shown 
with  the  degree  of  certainty.  The  facts  from 
which  the  jury  may  determine  whether  there  has 
been  a  loss  of  custom  at  the  hotel  due  to  the  pre- 
sence of  the  odor  of  the  waste,  and  how  great  that 
loss  has  been,  should  be  shown.  It  is  not  enough 
for  the  plaintiff,  after  having  shown  that  a  few 
transients  went  elsewhere  for  a  night  or  failed  to 
return  to  his  hotel  on  their  next  visit  to  Mahanoy 
City,  to  guess  that  his  loss  of  profits  due  to  this 
single  cause  would  reach  $800  per  annum.  If  he 
has  any  knowledge  of  what  his  income  was  during 
the  six  years  preceding  the  bringing  of  this  suit, 
whether  there  was  a  falling  off  in  its  amount,  and 
what  that  falling  off  was,  he  should  lay  the  facts 
before  the  jury.  If  he  does  not  know  the  facts 
or  does  not  choose  to  disclose  them,  he  cannot 
substitute  a  mere  conjecture.  Absolute  accuracy 
is  not  required,  but  such  facts  as  fairly  lead  to 
a  conclusion  and  guide  the  jury  in  fixing  the 
amount  of  his  loss  from  this  cause,  should  be  laid 
before  them. 

The  plaintiff  also  claimed  exemplary  damages. 
This  subject  was  brought  to  the  attention  of  the 
learned  Judge  by  the  plaintiff's  third  point,  which 


asked  that  the  jury  be  instructed  that  "  in  deter- 
mining this  question  you  may  take  into  consider- 
ation whether  or  not  the  injury  complained  of, 
was  continued  after  the  beginning  of  the  present 
suit ;  the  fact  that  an  injunction  was  issued  by 
the  Court  to  restrain  the  defendant,  and  whether 
or  not  said  injunction  was  violated  by  the  defend- 
ant." The  fact  that  the  defendant  continued  the 
negligent  practice  complained  of  after  the  suit 
was  brought  was.  if  shown,  a  proper  subject  for 
consideration  in  determining  whether  exemplary 
damages  should  be  awarded  or  not.  But  the 
equity  case  was  pending  and  undecided  when 
this  case  w-as  tried.  The  plaintiff  had  a  right  to 
go  into  equity  in  order  to  restrain,  and  to  go  into 
a  Court  of  law  to  recover  damages  for  the  negli- 
gent manner  of  dealing  with  the  waste  of  the  gas 
works ;  but  the  fact  that  an  action  at  law  was 
pending  would  not  help  a  chancellor  in  reaching 
a  proper  conclusion,  nor  would  the  fact  that  a  bill 
was  pending  in  equity  be  of  any  service  to  a  jury 
in  settling  the  damages  which  should  be  awarded 
to  the  plaintiff.  Equally  without  significance  was 
the  fact  that  an  application  for  an  attachment  was 
pending  in  the  equity  case.  The  application  is 
the  act  of  the  plaintiff.  When  it  is  heard  and 
determined,  the  defendant,  if  found  guilty,  will 
be  punished  for  the  contempt  in  the  Court  whose 
mandate  he  has  disregarded.  But  the  jury  in 
this  case  have  no  right  to  inquire  "  whether  or 
not  said  injunction  was  violated  by  the  defend- 
ant," and  punish  him  for  such  violation  by  impos- 
ing exemplary  damages  upon  it.  It  is  not  the 
violation  of  an  order  of  a  Court  of  equity,  but 
some  act  of  wantonness  directed  toward  the  plain- 
tiff that  must  be  found  by  the  jury  as  a  basis  for 
the  imposition  of  exemplary  damages.  If  this 
was  not  so  it  might  happen  that  the  Court  whose 
process  it  is  charged  has  been  violated,  might  on 
full  hearing  acquit  the  defendant  of  the  alleged 
contempt  and  discharge  the  rule  for  the  attach- 
ment, while  in  the  meantime  a  jury  sitting  in 
another  Court  may  have  convicted  and  punished 
him  for  the  offence  which  a  chancellor  after  full 
investigation  finds  that  he  did  not  commit. 

For  the  reasons  now  given,  the  judgment  in 
this  case  is  reversed  and  a  new  venire  ordered. 

H.  c.  o. 


Jan.  '91,  111.  March  26,  1891. 

Jones  v.  Pennsylvania  R.  R.  Co. 

Eminent  Domain — Consequential  damayet — De- 
fence to  action  therefor — Breach  of  contract  to 
submit  to  valuation  of  parties  named. 

In  an  action  to  recover  consequential  damages  for 
injuries  to  plaintiff's  land,  it  is  a  good  defeuce  to  sbow 
that  after  the  action  was  begun  an  agreement  in  writ- 
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ing  and  under  Heal  wan  executed  between  the  parties, 
wherein  it  was  stipulated  that  the  question  of  the  val- 
uation of  plaintiff's  premises  should  be  submitted  to 
persons  named,  and  the  defendant  should  pay  the 
amount  of  the  valuation  to  the  plaintiff  upon  a  good 
fee-simple  title  being  given  clear  of  incumbrance, 
which  payment  should  operate  as  a  release  of  all 
claims  of  every  character  to  the  date  of  the  purchase, 
it  also  being  shown  that  a  valuation  was  duly  made 
and  payment  tendered  iu  accordance  therewith,  but 
the  plaintiff  refused  to  make  conveyance,  and  gave 
notice  that  he  would  not  be  bouud  by  the  action  of  the 
appraisers. 

The  contract,  as  above,  was  a  lawful  one,  and  Bucb 
as  the  parties  were  competent  to  make.  The  plaintiff, 
therefore,  cannot  be  permitted  to  recover  damages  for 
a  consequential  injury  to  his  land,  and  also  keep  the 
land,  when  he  agreed  with  the  defendant  that  he 
would  release  the  damages  if  the  defendant  would  pay 
him  for  the  land  a  price  to  be  fixed  by  persons  agreed 
upon,  and  the  defendant  has  offered  to  pay  the  prioe, 
and  tendered  the  money  for  it.  If  the  plaintiff  chooses 
he  can  keep  his  land,  but  be  cannot  keep  his  laud  and 
contrary  to  hia 


North  and  West  Branch  Railway  Co.  v.  Swank,  105 
Pa.  555,  followed. 

Appeal  of  the  Pennsylvania  Railroad  Company, 
defendant,  from  the  judgment  of  the  Common 
Plena  No.  2,  of  Philadelphia  County,  in  an  action 
brought  by  William  Jones  to  recover  consequen- 
tial damages  for  injuries  to  his  property,  none  of 
which  was  taken.  Before  the  entry  of  judgment 
the  plaintiff  died,  and  Sarah  M.  Jones  and  Annie 
E.  Jones,  the  executrices  of  his  will,  were  substi- 
tuted as  plaintiffs. 

On  the  trial  the  following  facts  appeared :  This 
suit  was  instituted  on  June  21,  1882,  but  before 
narr.  tiled  or  anything  further  was  done  in  tbe 
case,  the  parties  entered  into  the  following  agree- 
ment : — 

Philadelphia,  November  7,  1883. 

Now  these  presents  witness  that  the  undersigned 
hereby  agree  that  the  question  as  to  the  fair  market 
value  of  each  of  said  properties,  No.  2129  Filbert 
Street  and  northeast  corner  of  Twenty-second  and  Fil- 
bert streets,  immediately  before  the  Filbert  Street 
branch  was  known  to  be  contemplated,  say  July  1, 
1881,  shall  be  submitted  to  the  final  decision  of  Henry 
R.  Gummey  and  Craig  D.  Ritchie,  Ksqs.,  if  they  can 
agree  upon  the  same,  if  not  they  shall  have  power  to 
select  an  umpire  whose  decision  shall  be  final  (it  being 
agreed  that  the  premises  northeast  corner  Twenty- 
second  and  Filbert  streets  have  been  occupied  for  many 
years  past  as  a  blacksmith  and  wheelwright  shop  by 
said  William  Jones,  and  that  that  fact  shall  be  taken 
into  consideration  by  the  arbitrators,  but  no  valuation 
shall  be  made  of  the  good-will  of  the  busiuess— but  a 
reasonable  time  [say  three  months  without  rent]  and 
after  that,  if  necessary,  six  months  under  such  rent  as 
may  be  fixed  by  the  arbitrators,  shall  be  allowed  said 
Jones  to  remove). 

The  Pennsylvania  Railroad  Company  agreeing  to 
pay  in  cash  the  prioe  so  ascertained,  with  interest  at 
three  per  cent.,  from  said  time  at  whioh  the  said  pro- 
perties are  so  valued  and  the  owners  agreeing  to  give 
to  said  company  a  good  fee-simple  title  to  said  premises 


clear  of  incumbrances.  And  it  is  expressly  understood 
that  the  price  when  paid  for  the  property  in  pursuance 
of  this  agreement  shall  operate  as  a  release  to  all 
claims  of  every  character  that  the  owners  could  make 
from  the  time  of  the  location  of  the  Filbert  Street 
branch  to  the  date  of  said  purchase. 

William  Joites.  [seal.] 

Hbnrt  K.  Fox, 
Watkb  MacVeaoh, 

By  H.  K.  Fox. 
For  Pennsylvania  Railroad  Company. 


[seal.] 


In  pursuance  of  this  agreement  the  arbitrators 
met  and  made  the  following  award : — 

The  undersigned  arbitrators,  to  whom  was  referred 
the  question  of  the  values  of  certain  properties  situate 
on  Twenty- first,  Filbert,  and  Twenty-second  streets, 
proposed  to  be  purchased  by  the  Pennsylvania  Rail- 
road Company,  and  specifically  delineated  on  a  plan 
thereof  hereto  annexed,  hereby  report  the  following 
award  :— 


eluded  in  the  award.] 

$5,000 


[To  various  parties  in< 

William  Jones,  premises  No.  2129  Filbert 
Street   

William  Jones,  premises  northeast  corner 
Filbert  and  Twenty-second  streets      .  11,200 

The  above  sums  being  awarded  to  the  owners 
pectively  of  the  premises  severally  above  mentioned 
as  the  full  consideration  therefor,  and  on  payment 
thereof  to  the  said  several  owners  respectively,  to- 
gether with  interest  on  the  said  several  sums,  at  the 
rate  of  three  per  centum  per  annum  from  the  first  day 
of  January,  A.  D.  1881,  they,  the  said  several  owners, 
shall,  by  proper  deeds  of  conveyance,  grant,  assure, 
and  convey  the  said  premises  respectively  to  tbe  said 
Pennsylvania  Railroad  Company,  or  to  such  person 
or  persons  as  it  may  designate  in  absolute  fee  simple, 
clear  of  all  ground-rents  and  all  incumbrances  what- 
soever. Titles  to  aaid  premises  to  be  made  satisfactory 
to  the  counsel  of  the  Baid  railroad  company,  and  rent 
and  taxes  to  be  adjusted  to  dates  of  the  respective 
settlements.  And  the  said  owners  shall,  at  the  same 
time,  execute  and  deliver  to  the  said  railroad  company 
a  full  and  absolute  release  and  discharge  of  all  claims 
for  any  loss  or  damage  by  reason  of  the  construction 
and  use  of  the  elevated  railroad  on  the  said  Filbert 
Street. 

By  the  terms  of  submissal  the  said  William  Jones 
has  the  right  to  the  occupancy  of  the  premises  now 
owned  by  him  for  tbe  space  of  three  months  after  con- 
vey anoe  thereof  by  him  as  aforesaid  clear  of  rent,  and 
the  right  further  to  oontiune  to  occupy  the  same  for 
the  further  term  of  six  months  at  such  rent  as  the  ar- 
bitrators may  determine.  The  undersigned  decide 
that  during  the  free  occupancy  of  the  premises  the 
said  Jones  shall  pay  the  taxes  and  water  rent  thereon, 
and  that  if  further  occupied  the  rent  of  No.  2129  Fil- 
flert  Street  shall  be  twenty-five  dollars  per  month,  and 
the  rent  of  premises  at  the  corner  of  Twenty-second 
and  Filbert  streets  at  the  rate  of  seven  hundred  dol- 
lars per  annum. 

The  expenses  of  this  arbitration  shall  be  paid,  one- 
half  by  the  owners  of  the  premises  valued,  and  oue- 
balf  by  the  Pennsylvania  Railroad  Company. 

Witness  our  hands  and  seals  the  twenty-sixth  day 
of  November,  1883. 

C.  D.  Ritchib.  [beau] 
Hbsbt  R.  Gum  vet.  [seal.] 

It  also  appeared  that  plaintiff  gave  notice  that 
he  would  not  be  bound  by  the  finding  of  tbe  ap- 
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praisers,  and  that  his  wife  refused  to  release  her 
dower  and  join  in  the  deed  of  conveyance. 

The  finding  of  the  appraisers  was  approved  hy 
the  defendant  company,  and  a  tender  made  of  the 
amount  doe  under  the  award  upon  the  convey- 
ance of  a  fee  simple  title  clear  of  incumbrance. 
The  tender  was  refused,  and  afterward  the  pre- 
sent  case  was  proceeded  with  to  issue.  The 
defendant  filed  as  a  special  plea  the  foregoing 
agreement  and  award. 

The  following  points,  inter  alia,  were  sub- 
mitted by  defendant : — 

(2)  If  the  jury  believe  that  the  plaintiff  agreed 
with  the  defendant  to  sell  to  it  the  properties  in 
suit  at  values  or  prices  to  be  determined  by  arbi- 
trators, and  that  the  arbitrators  duly  fixed  said 
value*  or  prices  and  awarded  the  sums  to  the 
plaintiff,  and  that  the  defendant  accepted  and 
approved  said  award,  and  tendered  to  the  plain- 
tiff the  said  sums  fixed,  and  also  tendered  to  the 
plaintiff,  for  execution,  a  deed  and  release  to  be 
signed  by  him,  but  which  was  declined  and  re- 
fused by  said  plaintiff,  the  verdict  in  this  action 
for  damages  to  the  properties  must  be  for  the 
defendant.  Answer.  I  decline  that  point. 
(Fourth  assignment  of  error.) 

(7)  Under  the  special  plea  filed  in  this  case 
on  October  12,  1886,  if  the  jury  find  the  follow- 
ing facts,  viz.,  that  in  the  year  1883,  after  the 
bringing  of  this  suit,  the  plaintiff  and  the  defend- 
ant entered  into  the  agreement  in  writing,  dated 
November  7,  1883,  which  has  been  admitted  in 
evidence ;  that  afterwards,  viz.,  on  November 
26,  1883,  Henry  R.  Gummey  and  Craig  D. 
Ritchie  made  the  appraisement  in  writing,  which 
has  been  offered  in  evidence  ;  that  before  any  re- 
pudiation or  attempted  repudiation  of  the  said 
agreement  on  the  part  of  the  plaintiff,  the  defend- 
ant afterwards,  viz.,  on  December  26,  1883,  by 
resolution  of  its  board  of  directors,  accepted  the 
terms  of  the  said  agreement  and  appraisement ; 
and  that  afterwards,  to  wit,  December  31,  1884, 
the  defendant  tendered  to  the  plaintiff  the  sum 
of  $17,658,  being  the  full  consideration  for  the 
said  property  with  interest,  together  with  the 
deeds  for  execution,  which  have  been  also  offered 
in  evidence  ;  and  that  the  plaintiff  thereupon  re- 
fused to  accept  the  said  purchase-money  and  to 
execute,  or  cause  to  be  executed,  the  said  deeds, 
their  verdict  should  be  for  the  defendant. 
Answer.  I  decline  that  point.  (Second  assign- 
ment of  error.) 

(8)  If  the  jury  believe  from  the  evidence  that 
the  facts  set  forth  in  the  additional  special  plea 
filed  October  12,  1886,  are  true,  their  verdict 
should  be  for  the  defendant.  Answer.  I  decline 
that  point.    (Third  assignment  of  error.) 

Tlie  Court  in  the  general  charge  further  in- 
structed  the  jury :  "  The  agreement  and  the 
action  under  it  is  not  a  defence  to  this  action,  and 


its  consideration  as  a  defence  is  withdrawn  from 
the  jury." 

Verdict  for  plaintiff  for  $10,000,  and  judgment 
thereon ;  whereupon  defendant  took  this  appeal 
assigning  for  error,  inter  alia,  the  answers  to  the 
foregoing  points  and  the  above  instruction  to  the 
jury. 

George  Tucker  Sispham  (A.  H.  Wintersteen 
with  him),  for  appellant. 

Theodore  F.  Jenkins,  for  appellee. 

October  5, 1891.  Greex,  J.  This  proceeding 
is  not  a  bill  in  equity  to  compel  the  specific  per- 
formance of  a  contract  for  the  sale  of  land,  nor  is 
it  an  action  to  recover  damages  for  the  breach  of 
such  a  contract.  On  the  contrary,  it  is  an  action 
of  case,  brought  by  the  owner  of  land  against  a 
railroad  company  to  recover  consequential  dam- 
ages for  injury  to,  without  taking  any  part  of,  the 
plaintiff's  land.  On  the  trial  the  defendant  gave 
in  evidence  an  agreement,  in  writing,  and  under 
seal,  between  the  parties,  which  was  made  after 
the  action  was  brought  and  while  it  was  pending, 
the  substance  of  which  was,  that  the  parties 
agreed  to  submit  the  question  of  the  valuation  of 
the  plaintiff's  premises  to  persons  named,  and 
that  thereupon  the  defendant  should  pay  the 
amount  of  the  valuation  to  the  plaintiff  upon  his 
giving  a  good  fee  simple  title  for  the  premises  to 
the  defendant  clear  of  incumbrances.  It  was 
further  agreed  that  the  price,  when  paid,  should 
operate  as  a  release  of  all  claims  of  every  character 
which  the  owner  could  make,  from  the  location 
of  the  road  to  the  date  of  the  purchase.  The 
defendant  further  gave  in  evidence  proof  that  a 
valuation  was  subsequently  made  by  the  persons 
named,  that  the  defendant  thereupon  tendered 
payment  of  the  amount  of  the  valuation,  together 
with  a  deed  for  execution,  and  also  proper  releases 
of  liens,  but  that  the  plaintiff  positively  refused 
either  to  receive  the  money  or  to  execute  any 
deed  for  the  premises,  or  to  obtain  any  release  of 
liens.  He  also  gave  notice  that  he  would  not  be 
bound  by  the  valuation  of  the  appraisers  because 
they  had  not  given  him  as  much  as  he  wanted. 
In  short  he  simply  violated  his  contract,  and  then 
proceeded  to  try  his  action  to  recover  damages  in 
entire  disregard  of  his  agreement. 

The  learned  Court  below  instructed  the  jury 
that  the  agreement  and  the  action  under  it  were 
not  a  defence  to  the  present  action,  and  withdrew  it 
from  the  consideration  of  the  jury  altogether.  No 
reason  was  given  by  the  Court  for  this  ruling, 
and  no  opinion  having  been  filed,  we  are  not  in- 
formed as  to  what  the  reasons  were.  As  we  are 
not  able  to  take  that  view  of  the  contract  between 
the  parties,  we  would  have  been  glad  to  know 
upon  what  grounds  the  learned  Court  proceeded 
in  rejecting  the  agreement  altogether.  It  is  a 
perfectly  lawful  contract  which  the  parties  were 
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entirely  competent  to  make.  It  was  carried  into 
effect  by  the  appraisers,  having  made  the  valuation 
in  question ;  it  was  never  revoked  by  the  plaintiff, 
and  the  defendant  tendered  full  compliance  with 
its  terms.  Why  was  not  the  plaintiff  bound  to 
perform  it  on  his  part?  It  is  contended  by  the 
learned  counsel  for  the  appellee,  that  the  only 
remedies  available  to  the  defendant  under  it 
would  be  by  a  bill  for  specific  performance,  or  an 
action  to  recover  damages  for  its  breach,  and 
that  at  most  it  can  be  considered  as  an  accord 
and  satisfaction,  but  void  as  a  defence,  because 
there  was  no  satisfaction.  But  these  propositions 
do  not  meet  the  question.  The  agreement  is  set 
up  by  the  defendant  to  prevent  the  recovery  of 
damages,  in  accordance  with  the  torms  of  the 
agreement.  Why  is  it  not  a  defence?  It  is  no 
answer  to  say  that  the  defendant  might  have  filed 
a  bill  for  a  specific  performance,  or  might  have 
brought  an  action  to  recover  damages  for  its 
breach.  The  defendant  has  done  nothing  of  that 
kind.  It  has  simply  asked  that  the  plaintiff  shall 
be  held  to  his  contract.  No  bill  for  specific  per- 
formance has  been  filed,  and  the  rules  which 
pertain  to  that  kind  of  remedy  have  no  place  in 
the  discussion.  The  same  is  true  as  to  the  action 
to  recover  damages  for  breach  of  the  contract. 
No  such  action  has  been  brought,  and  the  con- 
sideration of  that  subject  is  not  pertinent.  The 
question  simply  is  shall  the  plaintiff  be  permitted 
to  recover -damages  for  a  consequential  injury  to 
his  land,  and  also  keep  the  land,  when  he  agreed 
with  the  defendant  that  he  would  release  the 
damages  if  the  defendant  would  pay  him  for  the 
land  a  price  to  be  fixed  by  persons  agreed  upon, 
and  the  defendant  has  offered  to  pay  the  price 
and  tendered  the  money  for  it.  Why  should  he 
I 


permitted  to  do  this  in  violation  of  his  con- 


is  taken  by  the  defendant.  If  the  plaintiff  chooses 
he  can  keep  his  land,  all  of  it,  but  it  cannot  be 
tolerated  that  he  shall  both  keep  his  land  and  re- 
cover damages  contrary  to  his  agreement  besides, 
and  therefore  it  is,  that  the  refusal  of  the  wife  to 
join  in  the  deed  for  the  land  is  of  no  possible 
consequence.  The  only  result  of  6uch  refusal  id 
that  a  conveyance  of  the  land  can  not  be  com- 
pelled without  a  tender  of  the  whole  price  for  a 
deed  signed  by  the  husband  alone.  But  here 
there  is  no  question  of  compelling  a  conveyance 
of  the  land.  The  defendant  is  not  obliged  to 
have  such  a  conveyance  in  order  to  make  out  its 
defence.  The  only  question  is  shall  the  plaintiff 
keep  his  contract.  We  know  of  no  reason  why 
he  should  not.  If  he  chooses  to  break  his  con- 
tract and  refuse  to  receive  what  he  agreed  he 
would  receive  for  his  land,  with  a  release  of  his 
consequential  damages,  he  can  keep  his  land,  but 
he  cannot  keep  his  land  and  recover  the  damages 
both.  There  is  no  question  of  accord  and  satis- 
faction in  the  case,  and  a  discussion  of  that  ques- 
tion is  without  relevancy.  The  first,  second, 
third,  and  fourth  assignments  are  sustained,  and 
on  them  the  judgment  is  reversed. 

Judgment  reversed,  and  new  venire  awarded. 


July,  '90,  202.  March  31,  1891. 

Arrott  Steam-Power  Mills  Co.  v.  Way 
Manufacturing  Co. 


Witnette* —  Competency 
1887,  §  5, 


of— Act  of  May  23, 


tract  ?  There  is  nothing  contrary  to  law  in  such 
a  contract.  In  the  case  of  the  North  and  West 
Branch  Railway  Co.  v.  Swank  (105  Pa,  555)  we 
sustained  such  a  contract  and  compelled  the 
owner  to  abide  by  it,  although  it  was  not  by  any 
means  so  precise  and  specific  as  this  one,  and 
contained  no  express  provision  releasing  damages, 
and  although,  also,  in  that  case  the  land  of  the 
owner  was  taken,  whereas  here  it  is  not.  We  held 
there  that  "  an  agreement  between  a  land-owner 
and  a  railroad  company  to  sell  the  latter  a  right 
of  way  across  the  premises  of  the  former,  covers 
all  damages  of  whatsoever  sort  suffered  by  the 
land-owner,  all  for  which  he  is  legally  entitled  to 
compensation."  In  the  present  case  there  is  an 
express  provision  in  the  contract  that  the  pay- 
ment of  the  price  shall  release  "  all  claims  of 
every  character  that  the  owners  could  make." 
It  cannot  be  that  the  owner  shall  be  permitted 
to  refuse  payment  of  the  price,  and  then  say, 
"  the  price  has  not  been  paid,  and,  therefore,  I 

am  not  bound."    Moreover,  in  this  case,  no  land  which  wis  subsequently  changed,'  and  thereafter'  B. 


When  a  lessor  of  premises  by  an  oral  lease  conveys 
the  same  to  a  corporation  subject  to  the  lease,  and 
afterwards  dies,  and  the  lessee,  a  partnership,  becomes 
incorporated  with  the  same  parties  as  members  of  the 
corporation,  which  corporation  assumes  all  liability  on 
the  lease,  in  an  action  by  the  landlord  corporation 
against  the  tenant  corporation  on  the  lease,  it  is  not 
competent  nnder  the  Act  of  May  23,  1887,  §  5,  e  (P. 
L.  159),  for  a  member  of  the  defendant  corporation, 
who  was  also  a  member  of  the  original  partnership 
lessee,  to  prove  the  terms  of  the  original  letting. 

When,  in  an  action  by  a  landlord  against  a  tenant 
to  reoover  rent  alleged  to  be  due  upon  an  oral  lease, 
originally  made  by  the  landlord's  vendor  of  the 
premises  who  was  dead  at  the  time  the  action 
brought,  the  only  question  in  dispute  is  what 
the  terms  of  the  lease,  any  inquiry  as  to  the  custom 
of  the  landlord's  vendor  in  leasing  properties,  or  as 
to  what  he  may  have  said  about  this  lease  to  a  third 
party,  or  as  to  the  usage  of  the  plaintiff  in  like  caste, 
is  irrelevant  and  inadmissible. 

In  1883  A.  leased  orally  a  portion  of  oertain  premises 
to  B.  et  a/.,  and  then  conveyed  the  same  to  P.  Com- 
pany, of  which  A.  was  president,  and  thereafter  A. 
died.   B.  et  al.  were  a  partnership,  the  membership  of 
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tt  «/.  were  incorporated  as  D.  Company,  the  stock- 
holders being  the  same  persons  who  composed  the 
original  firm.  During  these  changes  as  to  lessor  and 
lessee,  the  original  lease  was  continued,  and  other 
portions  of  the  same  premises  were  leased  orally  to 
the  same  parties.  In  1889,  D.  Company  having  given 
a  month's  notice  vacated  the  premises.  In  an  action 
by  P.  Company  against  D.  Company  to  recover  for  rent 
due  npon  the  lease  alleged  to  have  been  a  lease  from 
year  to  year,  the  only  question  being  as  to  the  terms 
of  the  lease: 

Held,  that  B.  was  not  competent  nnder  the  Act  of 
May  23,  1887,  $  5,  e  (P.  L.  159),  to  testify  as  to  the 
terms  of  the  original  lease  made  by  A.  to  B.  et  at. ;  and 

ftAd  further,  that  any  inquiry  as  to  the  custom  of  A. 
in  leasing  properties,  or  as  to  what  he  may  have  said 
as  to  this  lease  to  a  third  party  or  as  to  the  usage  of  P. 
Company  in  like  cases,  was  irrelevant  and  inadmissi- 
ble. 

Appeal  of  the  Arrott  Steam-Power  Mills  Com' 
pany,  plaintiff,  from  the  judgment  of  the  Com- 
mon Pleas  No.  3,  of  Philadelphia  County,  in 
an  action  of  assumpsit,  wherein  the  Way  Manu- 
facturing Company,  Limited,  was  defendant. 

On  the  trial,  before  Finletter,  P.  J.,  the 
following  facta  appeared  :  The  plaintiff  brought 
suit  to  recover  from  the  defendant  two  months' 
rental  of  certain  premises,  which  the  plaintiff 
claimed  were  leased  from  year  to  year,  and  the 
defendant  claimed  were  leased  from  month  to 
month.  There  was  no  written  lease,  but  the 
facts  proved  or  admitted  were  as  follows:  On 
April  1,  1883,  William  Arrott  leased  the  fifth 
floor  of  a  certain  building  to  J.  Howard  Way,  Pen- 
nington Way,  A.  T.  Evanson,  and  Hunter  Evan- 
son,  trading  as  J.  H.  Way,  Brother  &  Co.,  at  an 
annual  rental  of  $1500,  payable  monthly.  On 
July  9,  1883,  plaintiff  company  was  organized, 
and  William  Arrott  conveyed  to  it  the  premises 
in  question,  subject  to  all  existing  leases.  On 
April  15,  1865,  plaintiff  company,  through  its 
president,  said  William  Arrott,  leased  to  J.  H. 
Way,  Brother  &  Co.,  one-half  of  the  fourth  floor 
of  the  same  premises  for  $1000  a  year,  payable 
monthly  ;  and  on  January  20,  1886,  the  other 
one  half  on  same  terms;  and  on  October  15, 
1885,  a  warehouse  connected  with  said  building 
at  $250  a  year,  payable  monthly.  On  September 
11,  1886,  William  Arrott  died,  and  his  son,  Wil- 
Ham  Henry  Arrott,  succeeded  him  as  president 
of  plaintiff  company.  In  1886  defendant  firm 
dissolved,  and  was  succeeded  by  a  new  firm  of  J. 
H.  Way  &  Brother,  composed  of  J.  Howard  Way 
and  Pennington  Way,  which  latter  firm  was  suc- 
ceeded in  July,  1888,  by  defendant  company,  com- 
posed of  the  6ame  individuals  who  had  formerly 
carried  on  business  under  name  of  J.  H.  Way, 
Brother  &  Co.,  each  of  these  organizations  assum- 
ing its  predecessor's  liabilities  on  existing  leases. 
On  November  6,  1886,  the  third  floor  of  the 
building  was  leased  at  $2000  per  annum,  payable 
monthly.    On  January  31, 1889,  defendant  com- 


pany  vacated  the  premises,  having  given  a 
month's  notice  of  their  intention  so  to  do. 

The  above  facts  having  been  proved  or  ad- 
mitted, J.  H.  Way,  a  witness  for  defendant,  was 
questioned  as  follows:  Q.  State  what  those  terms 
were  under  which  you  held  the  property  you 
rented  from  William  Arrott,  Sr.  State  the  terms 
of  your  tenancy,  and  what  conversation  you  had 
with  Mr.  William  Arrott  ?  (Objected  to.  Ob- 
jection overruled.  Exception.)  A.  I  went  to 
him  to  get  the  terms  of  the  room,  or  to  know 
whether  we  could  rent  it. 

By  Mr.  Page.  Q.  When  was  that?  A. 
That  was  in  March  of  1883,  prior  to  the  renting 
of  April  1st.  I  was  not  clear  whether  we  could 
rent  it  or  not  for  the  fact  that  having  another 
room  rented,  or  another  factory  rented,  which 
we  did  not  know  but  what  would  run  for  a  year, 
or  for  the  finishing  of  that  year,  which  was  from 
April  1st  to  October,  and  which  we  had  taken 
month  by  month   (Objected  to  as  imma- 

terial.) 

By  Mr.  Bispham.  Q.  This  is  what  you  told 
Mr.  Arrott  ?  A.  This  is  what  I  told  Mr.  Arrott. 
I  stated  the  case  to  him.  He  says,  uOh,  that  is 
easily  fixed."  He  gave  me  his  idea  of  it.  He 
says :  "  There  is  no  law  can  hold  you  in  there  if 
you  give  them  a  month's  notice."  And  he  gave 
me  his  reason  for  it,  that  under  such  letting  by 
giving  a  month's  notice  we  were  entirely  clear  of 
any  continuous  renting  of  that  property  that  we 
were  in,  and  told  me  that  if  I  didn't  believe  him 
to  go  to  his  lawyer,  and  referred  me  to  Mr. 
T.  Elliott  Patterson,  to  whom  I  went.  (Ob- 
jected to.)  He  confirmed  Mr.  Arrott's  view  of 
the  case.  Q.  Then  you  went  back  to  Mr.  Wil- 
liam Arrott  ?  A.  I  went  back  to  Mr.  William 
Arrott,  and  on  that  assurance  that  that  was  the 
case  rented  his  mill,  and  we  wanted  to  rent  that 

mill   (Objected  to.)     Q.  You  told  Mr. 

William  Arrott  what  you  wanted?  A.  Yes,  sir; 
told  Mr.  William  Arrott  what  we  wanted,  we 
wanted  a  lease  for  two  years,  and  be  said :  "  I 
don't  give  leases ;  I  never  have  a  lease  ;  I  want 
my  tenants  to  be  perfectly  satisfied.  If  they  are 
not  satisfied  I  want  them  to  get  right  out,  and  I 
want  them  in  there  in  such  a  shape  that  if  I  am 
not  satisfied  with  them  I  can  make  them  get  right 
out,"  and  he  says,  "  I  have  them  in  there  on 
those  terms,  and,  therefore,  I  want  them  in  there 
on  this  monthly  rental."  That  was  exactly  it, 
and  on  top  of  that,  the  lawyer's  decision  and  all, 
we  rented  that  room  at  the  rate  of  $125  a 
month.  Q.  The  first  floor  you  rented  was  what 
floor?  A.  The  fifth  floor.  Q.  And  you  settled 
to  take  that  from  month  to  month  at  $125  a 
month  ?  A.  At  $125  a  month,  and  if  we  were 
not  satisfied  with  it  at  the  end  of  the  month  we 
should  get  out,  and  if  he  wasn't  satisfied  be  as- 
sured us  be  would  kick  us  out.    And  on  that 
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original  leasing  we  rented  all  the  others.  Q. 
Tell  what  passed  from  time  to  time  as  you  took 
the  rooms,  or  the  substance  of  it,  if  you  cannot 
recollect  in  detail.  A.  No ;  I  cannot.  About 
all  I  can  recollect — it  was  so  thoroughly  settled 
at  that  conversation  what  way  he  wanted  his 
room  let  that  after  that  we  simply  told  him  we 
would  take  such  and  such  a  room  ;  never  ques- 
tioned his  rent,  because  we  knew  he  was  a  man 
of  decision,  and  gave  him  his  terms ;  and  we 
would  either  send  to  Mr.  Mc Master,  the  superin- 
tendent, or  down  at  the  office          Q.  State  the 

substance  of  the  conversation.  A.  I  don't  recol- 
lect, any  conversation  at  the  other  rentals  any 
further  than  stating  we  would  take  the  rooms  or 
such  portion  of  the  rooms  at  the  usual  way  of 
renting. 

By  Mr.  Page.  Q.  Were  those  your  words  ? 
A.  1  say  I  don't  remember  the  words  at  all.  I 
know  in  some  of  the  conversations  there  were 
other  things  that  were  more  important  that  I  do 
remember;  in  some  of  the  later  conversations. 
The  second  leasing  that  we  bad  was  a  part  of  a 
cellar,  on  December  1st.  On  April  15th  was  tlie 
third  renting,  or  the  south  half  of  the  fourth  floor. 
(Second  and  third  assignments  of  error.) 

The  same  witness  was  interrogated  as  follows  : 
Q.  Then  I  understand  you  to  say  that  the  original 
letting  was  from  month  to  month?  (Objected 
to.  Objection  overruled.  Exception.)  Q.  My 
understanding  of  what  you  said  was  that  the 
original  letting  in  1883  was  from  month  to  month, 
and  the  additional  rooms  were  taken  upon  the  same 
terms?  A.  Yes,  sir.  (Fourth  assignment  of 
error.) 

In  rebuttal,  plaintiff  offered  to  show  William 
Arrott's  custom  in  the  way  of  renting.  Objected 
to.  Offer  overruled.  Exception.  (Fifth  as- 
signment of  error.) 

Plaintiff  also  offered  in  rebuttal  to  show  by 
J.  P.  Murphy,  what  William  Arrott  told  him  as 
to  the  renting  to  these  parties.  Objection.  Offer 
overruled.  Exception.  (Sixth  assignment  of 
error.) 

William  Henry  Arrott,  a  witness  for  plaintiff, 
in  rebuttal,  was  asked  :  Q.  What  is  the  usage  of 
the  Arrott  Steam-Power  Mills  Company  as  to 
renting  in  like  cases  since  these  gentlemen  first 
went  in  there?  Objected  to.  Objection  sus- 
tained. Exception.  (Seventh  assignment  o 
error.) 

The  Court  charged  the  jury,  inter  alia,  as 
follows :  "  So  it  is  very  important  that  you 
should  at  the  very  outset  determine  what  the 
contract  between  William  Arrott,  deceased,  and 
these  parties  was,  because  as  it  referred  to  a 
large  proportion  of  the  premises,  it  must  of 
course  be  considered  that  it  in  some  way  entered 
into  the  arrangement  which  was  made  in  Novem- 
ber, 1886  


44  Under  such  circumstances  it  would  be  very 
natural  to  suppose  that  William  H.  Arrott  l»ad 
some  understanding  of  the  terms  under  which 
the  defendants  held  under  his  father.  At  all 
events,  if  that  conversation  was  had,  it  was  his 
duty  at  that  time  either  to  ascertain  what  the 
terms  were,  or,  not  having  done  that,  the  pre- 
sumption would  naturally  be  that  he  understood 
what  they  were.    (Ninth  assignment  of  error.) 

44  So  that  whilst  ordinarily  a  renting,  if  noth- 
ing is  said,  is  from  year  to  year,  it  might  very 
well  be  that  the  proper  way  to  let  out  a  large 
factory  like  this  would  be  to  let  it  out  in  such  a 
manner  as  that  the  landlord  would  have  reason- 
able control  over  all  of  the  tenants,  and  be  able 
to  put  out  an  objectionable  man  whenever  the 
necessity  arose."    (Tenth  assignment  of  error.) 

Verdict  for  plaintiff  for  an  amount  ($222.57) 
admitted  to  be  due  and  judgment  thereon.  Where- 
upon the  plaintiff  took  this  appeal,  assigning  as 
error  the  admission  of  evidence  and  the  rejec- 
tion of  evidence  as  above  set  forth,  and  the  por- 
tions of  the  charge  above  quoted. 

5.  Davit  Pagetoid  Richard  P.  White  {Howard 
W.  Page,  Edward  P.  AUinton  and  Boies  Penrose 
with  them),  for  appellants. 

George  Tucker  Bispham  (J.  H.  WinterMteen 
with  him),  for  appellee. 

October  5,  1891.  Sterrett,  J.  The  6rst 
specification  of  error  was  abandoned.  The  main 
question  presented  by  the  second  to  fourth  speci- 
fications, inclusive,  is  as  to  the  competency  of  the 
witness,  John  H.  Way  (a  member  of  the  com- 
pany defendant,  and  also  of  the  companies  which 
preceded  it),  to  prove  conversations  with  William 
Arrott,  deceased,  the  lessor,  in  relation  to  terms 
of  first  lease  made  in  April,  1883,  etc.  The 
facts  bearing  on  the  question  are  somewhat  com- 
plicated. Some  of  them  are  embodied  in  the 
specifications,  and  others  necessary  to  an  under- 
standing of  the  question  are  found  in  the  history 
of  the  case. 

It  was  claimed  by  plaintiff  company,  and  evi- 
dence was  introduced  tending  to  prove,  that  in 
April,  1883,  William  Arrott,  the  then  owner  of 
the  44  Ontario  Mills"  building,  leased  the  flfth  floor 
thereof  to  J.  H.  Way,  Brother  &  Co.,  composed 
of  the  witness  John  H.  Way,  Pennington  Way, 
A.  T.  Evanson,  and  Hunter  Evansoo,  at  an 
annual  rent  of  $1500,  payable  monthly. 

In  July  following  plaintiff  company  was  or- 
ganized under  the  Act  of  1874,  and  a  few  days 
thereafter  William  Arrott  conveyed  said  build- 
ing and  appurtenances  to  the  new  corporation 
subject  to  all  existing  leases. 

In  April,  1885,  plaintiff  company.acting  through 
its  president  and  agent,  William  Arrott,  leased  to 
said  firm,  composed  of  same  persons,  one-half  of 
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the  fourth  floor  of  Baid  building  at  an  annual  rent 
of  $1000,  payable  monthly,  and  in  January,  1886, 
leased  to  it  the  remaining  half  of  same  floor  on 
same  terms. 

In  October,  1885,  the  plaintiff  company,  still 
acting  through  its  said  president  and  agent,  leased 
to  same  firm  a  warehouse  connected  with  said 
building  at  an  annual  rent  of  $250,  payable 
monthly. 

On  September  11,  1886,  William  Arrott  died, 
and  his  son,  William  H.  Arrott,  succeeded  him  as 
president  of  the  company  plaintiff.  Between  Jan- 
uary and  November,  1886,  the  said  Arm,  J.  H. 
Way,  Brother  &  Co.,  dissolved,  and  was  suc- 
ceeded by  J.  H.  Way  &  Bro.,  composed  of  John 
H.  Way,  the  witness,  and  Pennington  Way.  In 
July,  1888,  this  latter  firiri  was  succeeded  by 
the  defendant,  "  Way  Manufacturing  Company, 
Limited,"  composed  of  the  four  persons  who  con- 
stituted the  first-mentioned  firm  of  J.  II.  Way, 
Brother  &  Co. 

As  each  of  these  organizations  succeeded  the 
other,  it  assumed  all  the  liabilities  of  its  pre- 
decessor on  existing  leases  of  parts  of  the  "  On- 
tario Mills"  building. 

In  November,  1886,  the  plaintiff  company, 
acting  through  its  president  and  agent,  William 
H.  Arrott,  leased  to  J.  H.  Way  &  Bro.,  above 
named,  the  third  floor  of  said  building  at  $2000 
per  annum,  payable  monthly. 

On  January  31,  1888,  after  having  given  a 
month's  notice  of  its  intention  to  do  so,  the  de- 
fendant company  vacated  the  leased  premises. 
In  doing  this,  it  acted  on  the  assumption  that  the 
leasing  above  mentioned  was  "from  month  to 
month  and  not  an  annual  leasing,"  though  the 
rent  had  been,  npon  each  increase  of  the  space 
taken,  so  adjusted  that  it  ran  from  the  first  of  the 
month  then  last  past  at  the  aggregate  annual 
rate  agreed  upon,  amounting  since  November  6, 
1886,  to  $5750  per  annum,  payable  monthly  in 
sums  of  $476.16. 

The  alleged  contracts,  above  referred  to,  were 
altogether  verbal ;  there  was  nothing  in  writing. 
The  main  question  in  dispute  between  the  parties 
was  whether  the  lettings  were  from  year  to  year 
as  contended  by  the  plaintiff,  or  from  month  to 
month  as  maintained  by  the  defendant.  If  it 
was  the  former,  the  defendant  was  liable  for  the 
rent  until  the  end  of  the  year;  if  the  latter,  it 
had  a  right  to  remove  from  the  premises  on  the 
last  day  of  Jauuary,  as  it  did,  upon  giving  one 
month's  notice." 

In  view  of  what  has  been  said,  it  was  im- 
portant, as  the  learned  Judge  observed  in  his 
charge,  to  determine  what  was  the  contract  be- 
tween William  Arrott,  deceased,  and  his  lessees. 
If  it  could  be  shown  to  the  satisfaction  of  the 
jury  that  it  was  an  annual  lease  and  not  a 
monthly  letting  of  the  fifth  floor,  it  would  go 
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very  far  towards  settling  the  question  as  to  the 
subsequent  contracts.  William  Arrott,  it  will 
be  remembered,  was  the  sole  lessor  in  the  first 
contract,  and  his  interest  in  that  lease  subse- 
quently passed  to  the  company  plaintiff,  and  is 
one  of  the  things  or  contracts  in  this  action.  The 
witness,  John  H.  Way,  one  of  the  original  lessees, 
and  by  his  membership  of  the  company  defen- 
dant a  party  to  the  record,  was  permitted  to  tes- 
tify to  conversations  with  the  lessor,  since  de- 
ceased, for  the  avowed  purpose  of  proving  that 
the  lease  was  not  by  the  year,  but  from  month  to 
month.  This  appears  to  bring  the  case  directly 
within  the  letter  as  well  as  the  spirit  of  the  .pro- 
viso to  the  Act  of  1887,  sect.  5  (e)  (P.  L.  159) : 
"  Nor  where  any  party  to  a  thing  or  contract  in 
action  is  dead,  and  his  right  thereto  or  therein 
has  passed,  either  by  his  own  act  or  by  the  act 
of  the  law  to  a  party  on  the  record,  who  repre- 
sents bis  interest  in  the  subject  in  controversy, 
shall  any  surviving  party  to  such  thing  or  con- 
tract, or  any  other  person  whose  interest  shall  be 
adverse  to  the  said  right  of  such  deceased  party, 
be  a  competent  witness  to  any  matter  accruing 
before  the  death  of  said  party." 

Nor  was  he  a  competent  witness  to  prove  the 
first  lease,  for  the  purpose  of  showing  the  terms 
of  the  subsequent  leases,  made  by  William  Arrott 
as  president  of  the  company. 

There  was  no  error  in  excluding  the  offers  of 
evidence  referred  to  in  the  5th  to  7th  specifica- 
tions. As  to  the  leasing  in  question,  it  was 
claimed  by  both  parties  that  there  was  a  verbal 
contract,  and  the  only  question  was  what  were 
the  terms  of  that  contract  ?  Any  inquiry  as  to 
the  custom  of  William  Arrott  in  renting,  or  as  to 
what  he  may  have  said  to  the  witness  Murphy, 
or  as  to  the  usage  of  plaintiff"  company  in  like 
cases,  was  irrelevant.  For  aught  that  appears, 
the  witness  Murphy  was  a  stranger  to  the  trans- 
action, and  what  William  Arrott  may  have  said 
to  him  was  immaterial. 

There  is  nothing  in  the  remaining  specifica- 
tions that  requires  special  notice. 

Judgment  reversed,  and  a  venire  facias  de  novo 
awarded.  C.  K.  z. 


Jan.  '91,  441,  442,  443.  May  26,  1891. 

Wheeler  &  Wilson  Mfg.  Co.  v.  Aughey. 

Agency — Surety — Principal  bound  by  represen- 
tations of  agent. 

A.,  on  a  settlement  of  bis  accounts  with  B.  Com- 
pany, was  found  to  be  indebted  to  it,  and  was  di- 
rected to  go  to  C.  and  get  him  to  go  on  certain  Judg- 
ment notes  as  security.  C.  signed  such  notes,  and, 
when  tbey  were  entered  up,  moved  to  have  them 
stricken  off,  for  the  reason  that  A.  had  informed  him 
when  he  came  to  get  his  signature  to  the  notes  that 
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they  wore  to  be  given  as  security  for  machine*  to  be  sent 
in  the  future  to  A.,  and  that  no  such  machines  were 
sent ;  in  this  he  was  corroborated  by  his  son.  A.  de- 
nied he  had  made  these  representations  : 

Meld,  that  A.  was  the  agent  of  B.  in  getting  these 
notes  as  security,  and  that  his  representations  having 
been  found  to  be  false,  B.  could  not  recover  on  the 
notes. 

A  principal  who  adopts  a  contract  of  his  agent  made 
without  authority,  must  adopt  it  as  a  whole. 

Appeals  of  the  "Wheeler  &  Wilson  Manufac- 
turing Company  from  judgments  of  the  Common 
Pleas  of  Juniata  County. 

The  plaintiffs  entered  up  in  the  Common  Pleas 
of  Juniata  County  three  judgment  notes  against 
Lyman  Aughey  and  Mary  J.  Landis.  These 
judgments  were  subsequently  stricken  off  as  to 
Mary  J.  Landis,  on  the  ground  of  her  coverture. 

Defendant,  Lyman  Aughey,  obtained  a  rule 
on  plaintiff  to  show  cause  why  the  judgments 
should  not  be  opened  and  he  be  let  into  a  de- 
fence, alleging  that  his  signatures  were  secured 
by  II.  C.  Landis,  an  agent  for  plaintiff  company, 
by  false  and  fraudulent  representations. 

Defendant  offered  in  support  of  the  rule  depo- 
sitions of  himself  and  his  son,  to  the  effect  that  H. 
C.  Landis,  who  had  been  acting  as  agent  for 
plaintiff  company,  brought  the  note*  to  him 
already  made  out,  and  said  he  was  sent  by  the 
plaintiff  to  get  him  (Aughey)  to  sign  the  notes; 
that  they  were  intended  as  security  for  machines 
to  be  sent  to  him  for  sale — six  machines  to  each 
note;  that  on  these  representations  defendant 
signed  the  notes  in  suit,  and  that  plaintiff  never 
sent  the  machines. 

Plaintiff' produced  the  deposition  of  George  H. 
Pixley,  one  of  its  agents,  to  the  effect  that  H. 
C.  Landis  had  been  an  agent  for  plaintiff',  and 
that  there  was  a  settlement  with  him  in  1889, 
and  Landis  was  found  to  be  indebted  to  plaintiff' 
in  about  $800 ;  that  to  settle  this  account  he  se- 
cured the  judgment  notes  in  suit  to  be  signed  by 
Mary  J.  Landis  and  Lyman  Aughey. 

The  deposition  of  II.  C.  Landis  was  also  pro- 
duced to  the  same  effect,  and  that  he  told  his 
mother,  Mary  J.  Landis,  and  his  uncle,  Lyman 
Aughey,  when  they  signed  the  notes  that  it  was 
as  security  for  what  he  owed  to  the  plaintiff*. 

The  Court,  Barnett,  P.  J.,  made  absolute  the 
rule  to  open  the  judgments.  (First  assignment  of 
error.) 

On  the  trial  plaintiff*  put  in  evidence  the  notes 
given  by  defendant,  and  rested.  The  following 
is  a  copy  of  one  of  these  notes : — 

MiPFiMTOVK,  Pa.,  June  17,  1889. 

$220.78. 

Four  months  after  date  we  promise  to  pay  to  the 
order  of  Wheeler  tt  Wilson  Manufacturing  Company, 
two  hundred  and  twenty  dollars  and  Beventy-eight 
cents,  payable  at  1312  Chestnut  Street,  Philadelphia, 
Pa.,  with  interest  from  date.  Value  received,  without 


defalcation.  And  we  do  hereby  confess  judgment  in 
favor  of  said  Wheeler  &  Wilson  Manufacturing  Com- 
pany for  the  said  amount,  with  costs  and  attorney's  fees. 
We  do  hereby  release  all  errors  and  waive  all  stay  of 
execution,  and  all  benefit  from  any  exemption  laws. 

(Signed)    Mart  J.  Lakdis,  [skai..] 

I,T*AJf  AUOUBT.      f 8KAL. ] 

Witness :   O.  H.  Prxi.sr, 

Aks  E.  McCokabt. 

Defendant's  counsel  proposed  to  prove  by  de- 
fendant, that  on  the  17th  day  of  June,  1889,  II. 
C.  Landis,  an  agent  of  the  plaintiff*  company, 
came  to  the  witness  with  four  notes,  dated  the 
17th  of  June,  1889,  for  $220.78  each.  That  the 
said  notes  were  signed  by  Mary  J.  Landis,  and 
that  Landis  said  that  the  company  desired  the 
witness  to  sign  these  notes,  for  which  they  would 
send  him  six  sewing-machines  for  each  note.  That 
he  owed  the  company  nothing  at  that  time,  and 
that  under  this  representation  the  witness  signed 
these  notes,  and  that  these  representations  were 
false  and  fraudulent,  and  that  the  company 
never  forwarded  to  H.  C.  Landis  the  amounts  in 
question.  Also  to  be  followed  by  proof  that 
Landis  was  directed  by  G.  H.  Pixley,  the  gen- 
eral agent  of  the  company,  to  go  and  have  Mr. 
Aughey  sign  these  notes  in  question. 

Plaintiff's  counsel  objected  because  the  notes 
given  in  evidence  show  that  they  are  payable  to 
the  Wheeler  &  Wilson  Manufacturing  Company, 
and  not  to  Landis  himself.  The  agency  of  Lan- 
dis lor  plaintiff  cannot  be  proved  by  Landis's  own 
declarations.  That  there  is  no  evidence  that 
Landis  was  agent  of  the  plaintiff  in  this  or  any 
other  transaction.  It  is  not  competent  to  give 
declarations  of  any  alleged  agent  until  the  agency 
is  proved  by  competent  testimony. 

The  Court  :  We  think  the  evidence  is  ad- 
missible. We,  therefore,  overrule  the  objection, 
admit  the  evidence.  To  which  the  plaintiff* 
excepts  and  bill  sealed.  (Third  assignment  of 
error.) 

The  witness  then  testified  as  follows:  Q. 
Now,  state  what,  if  anything,  Landis  said  the 
company  desired  to  be  done  by  you.  A.  Mr. 
Landis  said  that  the  company  desired  me  to  sign 
these  notes,  for  which  the  company  promised  to 
send  him  six  sewing  machines.  Q.  Six  sewing 
machines  on  what?  A.  On  each  note.  Q. 
When  did  he  say  the  company  would  send  these 
sewing  machines?  A.  As  soon  as  the  notes 
were  signed  and  sent  to  the  company.  Q.  What 
did  you  say  ?  A.I  said  I  did  not  want  to  go  on 
the  notes ;  I  refused  to  go  on.  Q.  What  did 
Landis  say  to  you  in  return?  A.  He  said  he 
did  not  owe  the  company  anything  at  that  time  ; 
he  said  that  they  were  for  collateral  security  for 
machines  that  he  was  to  get  in  the  future.  Q. 
Did  he  say  anything  as  to  whether  you  would  get 
into  trouble  ?  A.  He  said  that  I  would  have  no 
trouble ;  he  said  that  he  bad  been  doing  a  good 
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business  and  did  not  owe  the  company  anything 
at  that  time.  Q.  State  whether  you  had  any 
knowledge  at  all,  at  that  time,  that  there  was  any 
indebtedness  on  the  part  of  Landis  to  the  com- 
pany. A.  No,  sir.  I  did  not  know  that  he 
owed  the  company  anything  at  that  time.  Q. 
Now,  state  whether  or  not,  under  these  repre- 
sentations, you  signed  these  notes.  A.  Yes, 
sir ;  under  these  representations.  Had  1  known 
the  representations  were  false,  I  would  never 
have  signed  them  ;  had  1  known  he  owed  the 
company  anything  I  would  never  have  signed 
them.  Q.  When  did  you  learn  that  these  notes 
had  been  entered  up  ?  A.  About  six  weeks  after 
I  had  signed  the  notes  I  learned  that  the  notes 
were  entered  up,  and  Landis  owed  the  company 
the  amount  of  these  notes.  That  was  my  first 
knowledge  that  I  had  of  him  owing  the  company. 
Q.  State  what,  if  any,  conversation  you  had  with 
Landis  in  regard  to  the  matter  afterwards  ?  A. 
After  I  learned  that  he  was  indebted  to  the  com- 
pany I  went  to  see  Landis  at  Port  Royal,  and 
he  seemed  to  be  very  cross  about  the  company, 
because  it  did  not  send  him  the  machines.  He 
said  he  had  places  for  a  couple  of  them,  but  he 
6aid  I  didn't  need  to  fear,  that  he  had  turned 
over  accounts  enough  to  the  company  to  pay  all 
he  owed  them.  Q.  Did  he  state  what  accounts 
he  had  turned  over  to  the  company  ?  A.  Sewing 
machine  accounts  that  he  bad  sold  machines  to — 
machines  that  had  been  bought  from  Landis's 
lease  and  paid.  Q.  Can  you  tell  how  long  after 
June  7,  1889,  that  conversation  took  place  ?  A. 
That  was  about  six  weeks  after.  I  went  to  see 
him  right  away.  Q.  That  was  at  Port  Royal  ? 
A.  Ye*,  sir.  Q.  The  other  conversation  you 
had  with  him,  except  this  conversation  at  Port 
Royal,  took  place  out  in  your  field?  A.  Yes, 
sir.  Q.  That  was  the  day  the  notes  were  signed  ? 
A.  Yea,  sir.  Q.  State  if  the  conversation  took 
place  immediately  before  tho  notes  were  signed. 
A.  Yes,  sir. 

By  Mr.  Lyons:  Q.  "Who  was  present  during 
this  conversation?  A.  My  son  Nevin  and  H.  C. 
Landis.  Q.  Anybody  else  ?  A.  No,  sir.  Q. 
These  notes  are  witnessed  by  Annie  £.  McCon- 
ahy?  A.  No,  sir;  there  was  no  one  to  sign. 
Q.  Did  she  see  you  sign  all  ?  A.  No,  sir.  Q. 
Are  these  the  notes  (shown  witness)  ?  A.  Yes, 
sir;  those  are  the  notes. 

By  Mr.  Neely:  Q.  Where  was  Annie  E. 
McConahy  at  this  time  ?  A.  I  could  not  say 
exactly ;  I  think  she  was  visiting  Mr.  Landis  at 
that  time. 

Cross-examination.  By  B.  F.  Junkin:  Q. 
What  relation  are  you  to  Mr.  Landis  ?  A.  He 
is  married  to  my  niece.  Q.  Had  you  ever  gone 
security  before  for  anything?  A.  Yes,  sir;  1 
had  been  on  a  note  he  had  in  hank  for  a  small 
amount.    Q.  How  often  had  you  done  that,  more 
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than  once?  A.  No,  sir;  I  think  not.  Q. 
Wasn't  it  known  to  you  at  the  time  he  came 
there  that  he  owed  the  company  ?  A.  No,  sir  ; 
I  had  no  knowledge  of  it.  Q.  Do  you  deny  that 
he  told  you  that  he  had  settled  with  the  company 
and  owed  them  this  amount  of  money,  and  that 
the  object  of  these  notes  was  to  furnish  them 
security  for  what  be  owed  them ;  didn't  he  tell 
you  that  he  owed  them  this  sum  of  money  that 
these  notes  represented?  A.  No,  sir;  he  said 
he  did  not  owe  the  company  anything.  Q.  Don't 
you  remember  that  he  said  he  had  accounts 
enough  to  pay  the  company  what  he  owed  them  ? 
A.  He  told  me  that  afterwards  when  I  went  to 
see  him.  Q.  I  mean  before  you  signed  them  ? 
A.  No,  sir.  Q.  Did  he  say  he  had  accounts 
enough  to  pay  back  the  notes,  and  these  notes 
were  intended  as  additional  security?  A.  No, 
sir.  Q.  But  on  the  other  hand  he  said  he  did 
not  owe  them  anything,  and  these  notes  were  in- 
tended  as  security  for  machines  to  be  advanced 
afterwards?  A.  Yes,  sir.  Q.  That  is  what  he 
said  ?    A.  Yes,  sir. 

By  Mr.  Pennell :  Q.  Didn't  he  say  to  you  that 
he  had  transferred  to  the  company  accounts 
enough  that  would  pay  his  indebtedness  and 
wanted  these  notes  for  additional  security,  and 
when  these  accounts  were  paid  you  were  never 
to  be  called  on  to  pay  these  notes  ?  A.  No,  sir; 
he  did  not  tell  me  at  the  time  I  signed  the  notes. 
He  told  me  that  when  I  went  to  see  him  at  Port 
Royal.  Q.  Didn't  he  tell  you  that  you  would 
never  be  called  on  to  pay  these  notes?  A.  Yes, 
sir;  he  guaranteed  me  that  there  would  never  be 
any  trouble,  that  they  were  just  collateral  secu- 
rity for  machines  that  he  would  get  in  the  future. 
Q.  Havn't  you  said  to  John  Shover  since  these 
notes  were  entered  up  against  you,  that  you 
signed  them  because  you  pitied  his  wife,  that  they 
were  in  trouble?  A.  No,  sir;  I  never  told 
Shover  anything  of  that  kind.  Q.  Did  you  tell 
anybody  anything  of  that  kind?  A.  No,  sir. 
Q.  When  was  this  conversation  ?  A.  Which 
conversation  ?  Q.  The  first  time  he  brought  the 
notes,  or  the  second  time  ?  Q.  How  many  times 
did  you  sign  notes  for  him?  Q.  How  many  sets 
of*  notes  did  you  sign?  A.  Two,  I  think.  Q. 
These  notes  in  controversy,  are  they  the  first  or 
second  set?  A.  Well,  the  last  set,  I  guess.  Q. 
Did  you  have  any  conversation  with  Landis  when 
you  signed  the  first  set  ?  A.  Yes,  sir.  Q.  What 
did  he  say  to  you  then  ?  A.  The  conversation 
was  about  the  same.  Q.  Was  that  conversation 
all  repeated  when  he  came  tho  second  time  ?  A. 
Yes,  sir.  Q.  What  was  the  reason  he  asked  you 
to  sign  two  sets  of  notes?  A.  Well,  he  said 
these  first  notes — there  was  something  not  right 
about  them.  Q.  Did  you  ask  him  where  the 
first  set  was?  A.  Yes,  sir.  Q.  What  did  he 
say  ?    A.  He  said  he  hadn't  them  along,  but  he 
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would  destroy  them.  Q.  You  signed  the  second 
set  then  ?  A.  Yes,  sir.  Q.  Are  you  sure  when 
you  signed  that  second  set  that  he  said  anything 
about  his  indebtedness  ?  A.  Yes,  sir.  Q.  Where 
were  you  when  you  signed  the  first  set  ?  A.  I  was 
at  the  house.  Q.  Who  was  there  then  with  you  ? 
A.  Well,  my  son  was  there,  too.  Q.  Anybody 
else  ?  A.  No ;  I  believe  not.  No  person  there 
that  heard  the  conversation  but  him,  I  guess. 
Q.  Was  there  anybody  else  in  the  house?  A. 
Yes,  sir. 

Nevin  Aughey,  called  on  the  part  of  the 
defendant,  testified  as  follows :  I  am  a  son  of 
Lyman  Aughey  ;  I  am  fifteen  years  old  ;  I  know 
II.  C.  Land  is.  Q.  State  whether  you  remember 
of  his  coming  to  your  place  in  the  summer  of 
1889?  A.  Yes,  sir.  Q.  Do  you  remember  what 
time  it  was?  A.  It  was  June  17,  1889.  Q. 
Where  were  you  at  that  time,  and  who  were  with 
you  ?  A.  I  was  with  my  lather  out  in  the  field 
repairing  some  fence.  Q.  Then  state  if  Landis 
came  to  you  and  your  father  ?  A.  Yes,  sir ;  h  e 
came  there  with  four  notes  and  ink  and  pen.  Q. 
Do  you  remember  the  amount  of  those  notes) 
about  how  much  they  were  for  ?  A  They  were 
for  two  hundred  and  twenty  dollars  and  some 
cents.  Q.  What  did  he  say  to  your  f  ather  ?  A. 
He  asked  him  to  go  on  the  notes.  Q.  Do  you 
remember  why  he  said  he  wanted  him  to  go 
on  the  notes  ?  A.  That  the  company  wanted 
him  to  go  on  the  notes.  Q.  What,  if  anything, 
did  he  say  the  company  would  do?  A.  That 
they  would  send  him  six  machines  on  each  note 
as  soon  as  the  notes  were  signed  and  returned  to 
the  company.  Q.  What  did  your  father  say 
then  ?  A.  He  did  not  want  to  sign  the  notes  ; 
he  refused.  Q.  What,  if  anything,  did  Landis 
say  ?  A.  He  still  insisted  on  signing  the  notes. 
Q.  Do  you  remember  any  questions  that  your 
father  asked  him  as  to  whether  he,  Landis,  owed 
the  company  anything  ?  A.  He  asked  him  if  he 
owed  the  company  anything,  and  he  said  he  did 
not  at  the  time.  Q.  What  did  he  say  he  wanted 
these  notes  for?  A.  Collateral  security  for  the 
machines.  Q.  For  machines  that  had  been  de- 
livered or  were  to  be  delivered  ?  A.  That  were 
to  be  delivered.  Q.  What  did  your  father  do ; 
state  whether  he  signed  the  notes?  A.  Yes,  sir; 
he  signed  the  notes.  Q.  How  many  notes  did  he 
sign,  if  yon  remember?    A.  Four. 

By  Mr.  Lyons :  Q.  Did  you  see  the  notes  ? 
A.  Yes,  sir. 

By  Mr.  Patterson:  Q.  Could  you  recognize 
these  as  the  notes  (shown  witness)  ?  A.  Yes,  sir. 

By  Mr.  Neely :  Q.  Was  Annie  E.  McConahy 
a  witness  at  the  time  your  father  signed  these 
notes?  A.  No,  sir,  Q.  Was  there  any  one 
else  present  at  the  time  except  you  and  your 
father  and  Landis  ?    A.  No,  sir. 

Cross-examination.     By  Mr.  PenneU.  Q. 


Where  were  you  when  Landis  came  to  your  father  ? 
A.  I  was  in  the  field  at  the  fence.  Q.  Can  you  tell 
just  now  what  field  you  were  in?  A.  In  the 
field  not  very  far  from  the  buildings.  Q.  What 
were  you  doing  that  day?  A.  Repairing  some 
fences.  Q.  Was  there  anybody  else  there  ?  A. 
Nobody  but  my  father  and  H.  C.  Landis.  Q. 
What  time  was  it  in  the  day  when  Landis  came 
there?  A.  It  was  before  dinner.  Q.  Do  you 
remember  now  what  else  you  did  that  day  ?  A. 
No,  sir.  Q.  Can  you  tell  what  you  did  that 
afternoon?  A.  I  don't  know.  Q.  Do  you  re- 
member anything  else  you  heard  that  day  ?  A. 
No,  sir.  Q.  How  far  from  your  father  were  you 
standing  when  Landis  and  your  father  had  this 
conversation  ?  A.  Standing  alongside  of  him. 
Q.  Are  you  sure  that  you  heard  all  that  was  said  ? 
A.  I  heard  pretty  much  all  the  conversation.  Q. 
Do  you  remember  it?  A.  I  think  I  remember  all 
of  it.  Q.  How  many  times  have  you  gone  over 
this  conversation  ?  A.  I  did  not  go  over  it  very 
often.  Q.  Whom  did  you  go  over  it  with,  with 
your  father  ?  A.  Yes,  sir.  Q.  Did  you  see  the 
notes  that  day  ?  A.  Yes,  sir.  Q.  Did  you  see 
the  face  of  them,  that  is,  that  part  of  them  (indi- 
cating) ?  A.  Yes,  sir ;  I  saw  him  sign  the  notes. 
Q.  Did  you  see  them  in  Landis's  hand  ?  A.  Yes, 
sir.  Q.  Did  you  know  they  were  notes  that 
day?  A.  Yes,  sir.  Q.  Do  you  know  a  note 
when  you  see  it  ?  A.  Yes,  sir.  Q.  Whose  name 
was  on  it  before  your  father  signed  it?  A.  Mary 
J.  Landis.  Q.  Did  you  see  it?  A.  Yes,  sir. 
Q.  What  day  of  the  week  was  it  when  these 
people  were  there — Monday,  Tuesday,  Wednes- 
day or  Thursday?  A.  I  don't  remember  what 
day  it  was. 

Lyman  Aughey,  recalled  for  further  examina- 
tion, testified:  Q.  What  did  you  understand  the 
agency  of  Mr.  Landis  to  be — selling  machines  ? 
A.  Yes,  sir ;  he  told  me  he  was  agent  for  the 
company.  Q.  For  the  sale  of  machines  ?  A. 
Yes,  sir;  for  the  Wheeler  &  Wilson  Manufac- 
turing Company. 

George  L.  Hower,  a  witness  on  behalf  of  de- 
fendant, testified  as  follows :  Q.  Interrogatories 
to  be  exhibited  by  way  of  cross-interrogatories 
to  and  answered  by  II.  C.  Landis  in  his  ninth 
cross-interrogatory.  In  the  fourteenth  interroga- 
tory you  are  asked :  State  whether  or  not  you 
had  any  conversation  with  J.  Howard  Ne«ly, 
Esq.,  or  George  L.  Hower,  Esq.,  or  anybody  el:*e 
in  the  office  of  Patterson  &  Neely,  Esqs.,  in 
Mifllintown,  Pa.,  in  which  you  said :  These 
notes  were  given  to  secure  your  future  indebted- 
ness to  the  plaintiff  company,  or  that  the  com- 
pany was  to  advance  you  six  machines  on  each 
note  ?  Answer  in  full.  Did  you  not  come  into 
the  office  of  Patterson  &  Neely  in  February, 
1890,  to  furnisli  these  counsel  with  petition  to 
be  presented  on  behalf  of  your  mother  to  the 
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Court  of  Common  Pleas  of  Juniata  County,  to 
have  her  name  stricken  from  the  judgments  No?. 
58,  59,  60  and  61,  of  September  Term,  1889; 
and  didn't  George  Hower  ask  you  why  you  in- 
duced your  mother  to  sign  these  notes,  which 
might  ruin  her  financially,  and  did  you  not 
answer  and  explain  the  matter  by  saying  that 
these  notes  had  been  given  as  collateral  security 
for  future  machines,  which  were  to  be  gotten  on 
these  notes,  that  six  machines  would  be  received 
upon  each  note,  and  did  you  not  slate  also  to  him 
that  you  owed  the  company  nothing  when  the 
notes  were  signed,  and  did  you  not  say  to  him 
that  the  amount  of  money  you  had  paid  the  com- 
pany, the  collections  the  company  had  made,  on 
the  outstanding  accounts  and  leases  which  were 
assigned  or  delivered  then,  and  the  collections 
which  you  had  made  on  the  outstanding  accounts 
and  leases  and  properly  in  the  hands  of  the  com- 
pany, had  paid  the  full  indebtedness  to  the  com- 
pany when  the  notes  were  given,  and  did  you  not 
make  answer  to  your  mother's  petition?  In 
answer  lo  that  H.  C.  Landis  said  :  J  never  made 
any  of  these  statements  to  him.  I  went  to  the 
office  of  Patterson  &  Neely,  and  saw  Neely.  This 
was  after  the  company  had  entered  suit  on  these 
notes.  All  I  told  Neely  was,  that  I  knew  the 
company  had  realized  something  out  of  the  ac- 
counts that  I  had  turned  over,  and  that  they  must 
give  credit  on  these  notes  for  the  amount  of 
money  realized  by  the  company  in  that  way.  I 
do  not  remember  whether  I  filed  an  answer  to 
my  mother's  petition.  1  think  I  did.  Q.  Will 
you  state  whether  you  had  any  conversation  with 
H.  C.  Landis  in  regard  to  this  in  February,  1890? 
A.  I  had  a  conversation  which  was  just  recited 
there,  that  is  about  the  substance.  Q.  State 
what  you  asked  him  at  the  time.  A.  1  asked 
him  why  he  induced  his  mother  to  sign  these 
notes,  and  he  said,  he  did  it  to  give  him  future 
employment  and  he  was  to  receive  machines  on 
these  notes.  Says  I,  there  is  a  mistake  some- 
where, and  then  he  went  to  work  and  explained 
how  it  was ;  that  the  notes  were  wrongfully  ap- 
plied or  used,  and  then  he  went  on  and  showed 
me  his  accounts,  and  the  manner  in  which  the 
company  had  been  satisfied,  before  he  received 
the  notes.  He  said  he  owed  the  company  noth- 
ing at  the  time  the  notes  were  given ;  that  is  what 
he  Mated  to  me.  Q.  State  now  whether  he  said 
that  those  were  the  representations  that  he  made 
to  Mr.  Aughey  ?  A.  He  said  he  told  him  the 
same  thing;  that  he  told  him  the  same  thing  that 
he  told  his  mother.  He  said  it  was  in  order  to 
give  him  employment.  Q.  Did  he  say  anything 
about  being  out  of  employment,  at  that  time,  by 
that  company  ?  A.  Yes,  sir.  Q.  Do  you  know 
whether  he  was  employed  by  this  company  after- 
wards again  ?  A.  No,  sir  ;  1  have  forgotten  that. 
Q.  Do  you  know  whether  he  did  begin  to  work  for 
this  company  again— had  he  begun  to  work  for 


I  this  company  at  the  time  he  was  in  there?  A. 
He  was  in  their  service  at  that  time.  Q.  He  was 
in  the  service  of  the  Wheeler  &  Wilson  Company 
at  the  time  this  petition  was  presented?  A.  I 
can't  answer  that  question.  Q.  Didn't  he  say  in 
that  conversation,  didn't  he  become  angry  on 
account  of  them  not  continuing  him  in  their  em- 
ploy ?  A.  Yes,  sir ;  he  used  some  rough  lan- 
guage about  their  mistreating  him,  about  them 
not  sending  him  the  machines  they  agreed.  Q. 
How  many  machines  did  he  say  that  he  was  to 
receive  on  each  note?  A.  Six  machines  on  each 
note,  he  said,  and  I  said  that  would  amount  to 
twenty-four  machines,  and  1  asked  him  what  he 
was  to  pay  for  these  machines,  and  he  did  not 
answer,  and  I  don't  know  when  he  went  back 
into  the  employ  of  the  company. 

Cross-examination.  By  Mr.  Pennell:  Q.  What 
were  you  doing  at  Patterson  &  Neely's  office  at 
that  time?  A.  I  was  a  student  at  law  at  that 
time  in  their  office.  Q.  Deeply  interested  in  the 
success  of  the  firm  ?  A.  No,  sir ;  nothing  more 
'than  common.  I  wa«  interested  in  this  case.  Q. 
Do  you  interest  yourself  in  all  cases  that  come  in 
there?  A.  No,  sir.  Q.  Do  you  ask  questions? 
A.  No,  sir;  the  reason  that  I  asked  this  ques- 
tion was  because  I  was  very  well  acquainted  with 
the  Landis  family,  and  I  thought  it  was  a  great 
wrong.  Q.  In  what  part  of  the  office  did  this 
conversation  take  place  between  you  and  Landis? 
A.  The  first  remark  I  made  to  Landis,  1  believe, 
was  in  the  front  office,  and  the  other  part  of  it 
occurred  in  the  back  office.  We  did  a  little  cal- 
culating on  his  books.  He  did  that  to  show  me 
how  he  stood  with  the  company,  and  if  his  state- 
ment was  correct  the  book  seemed  to  bear  out 
his  statements.  Q.  Did  you  testify  this  way  be- 
fore the  justice?  A.  This  is  the  substance  of  it ; 
it  may  not  be  exactly  the  words,  but  it  is  the 
substance.  Q.  Is  it  the  language  of  H.  C.  Lan- 
dis? A.  I  think  that  I  am  only  using  my  own 
language,  but  it  is  the  substance  of  the  conversa- 
tion between  Mr.  Landis  and  I.  1  repeat  what 
I  understand.  Q.  Then  you  are  not  repeating 
his  language  ?  A.  As  near  as  I  can  get  at  it,  it 
is  the  substance  of  it.  I  know  there  was  a  few 
words  that  I  have  recited  that  he  used  particu- 
larly, but  I  don't  say  that  everything  was  his 
words.  Q.  Then  you  delail  this  conversation 
virtually  in  your  own  words  as  you  understand 
it?  A.  As  I  understood  him;  as  I  understood 
it  and  heard  it.  I  am  very  positive  that  I  did- 
not  manufacture  it.  I  know  he  stated  that  he 
had  sold  something  upwards  of  $1100  worth  of 
machines  and  paid  them  $300  cash,  and  gave 
them  over  leases  and  collected  some  money  on  it 
and  paid  that  over.  I  know  that,  because  1  fig- 
ured on  it  myself. 

Plaintiff  requested  the  Court  to  charge  the  jury 
as  follows  : — 

(1)  That  the  undisputed  evidence  shows  that 
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the  notes  in  suit  wore  given  to  secure  to  the 
plaint  iff  a  debt  which  II.  C.  Landis  owed  to  said 
lain  tiff ;  and  the  undisputed  evidence  shows 
that  the  signatures  of  the  defendant  to  the  notes 
in  suit  were  not  obtained  by  the  company  itself, 
but  by  their  debtor,  II.  C.  Landis,  to  pay  the 
debt  of  the  latter  to  the  plaintiff ;  and  that  there 
is  no  evidence  that  the  plaintiff  company  hud  au- 
thorized Landis  to  make,  or  had  any  knowledge 
of  any  misrepresentations  made  by  said  Landis 
to  the  defendant  until  after  proceedings  were 
commenced  to  open  judgments  entered  thereon. 
The  plaintiffs  are  not  affected  by  the  representa- 
tions of  II.  C.  Landis  to  defendant,  and  the 
plaintiffs  are  entitled  to  recover  the  balance  un- 
paid on  said  notes,  after  allowing  the  admitted 
credits.  Answer.  We  decline  to  affirm  this  point 
as  presented.  We  are  of  the  opinion  that  the 
maxim,  Qui  tent  it  commodnm  sentire  debet  et 
onus,  applies  ;  and  that  the  plaintiffs  cannot  have 
the  benefit  of  the  security  and  at  the  same  time 
repudiate  the  contract  by  means  of  which  they 
obtained  it.  (Jones  v.  Building  Association,  94 
Pa.  215,  218.)    (Fourth  assignment  of  error.) 

(2)  There  is  no  evidence  in  this  case  that  the 
plaintiff  company,  or  any  one  for  it,  said  or  did 
anything  to  induce  the  defendant  to  sign  these 
notes,  and  without  this  evidence  the  plaintiff  is 
entitled  to  recover.  Answer.  We  decline  to  af- 
firm this  point  as  requested.  The  plaintiff  may 
not  have  done  or  authorized  any  person  to  do 
anything  to  induce  the  defendant  to  sign  the 
notes  in  suit,  and  yet  may  not  be  entitled  to 
recover.    (Fifth  assignment  of  error.) 

(3)  That  the  plaintiff  is  entitled  to  recover  on 
these  notes  for  the  reason  that  there  is  not  proof 
or  evidence  of  misrepresentation  or  fraud  by  the 
plaintiff  company  in  procuring  the  defendant's 
signatures  to  the  notes.  H.  C.  Landis,  the  al- 
leged agent,  was  acting  for  himself  in  this  trans- 
action and  not  for  the  plaintiff  company,  and 
Lyman  Aughey,  the  defendant,  knew  this  fact. 
Answer.  We,  decline  to  affirm  this  point  aB  re- 
quested.   (Sixth  assignment  of  error.) 

(f)  The  alleged  representations,  if  in  truth 
made  by  H.  C.  Landis  to  the  defendant  at  the 
time  of  the  execution  of  the  notes,  as  to  their 
scope  and  purposes,  cannot  and  will  not  discharge 
the  defendant,  and  in  the  absence  of  any  other 
testimony  to  show  fraud  or  misrepresentation  on 
the  part  of  the  plaintiff,  the  verdict  of  the  jury 
must  be  for  the  plaintiff.  Answer.  We  decline 
to  affirm  this  point  as  requested.  (Seventh  as- 
signment of  error.) 

(o)  That  there  is  no  proof  or  evidence  that 
H.  C.  Landis  was  the  agent  of  the  plaintiff  com- 
pany in  this  transaction,  and  to  prevent  the  said 
company  from  recovering  in  this  suit  the  defend- 
ant should  have  established  by  competent  testi- 
mony that  said  H.  C.  Landis  was  the  plaintiff 


company's  agent  in  procuring  these  notes.  An- 
swer. We  decline  to  affirm  this  point  as  appli- 
cable to  the  evidence  in  the  case.  ( Eighth  as- 
signment of  error.) 

The  Court  charged  the  jury,  inter  alia,  as 
follows  :  Now,  we  submit  this  to  you  to  determine 
whether  these  notes  were  given  to  secure  the  pay- 
ment of  an  alleged  indebtedness,  and  if  you  find 
they  were  so  given,  then  we  say  the  plaintiff  is 
entitled  to  your  verdict.  On  the  other  hand,  if 
you  find  from  all  the  evidence  in  this  case,  that 
these  notes  were  given  simply  to  pay  for  six 
machines  to  be  furnished  thereafter,  and  the  ma- 
chines were  not  so  furnished,  then  your  verdict 
would  be  generally  for  the  defendant 

Verdict  for  defendant  and  judgment  thereon. 
Plaintiff*  appealed,  assigning  for  error  the  action 
of  the  Court  (1)  in  opening  the  judgment;  and 
(2)  in  submitting  the  cases  to  the  jury ;  (3)  the 
admission  of  the  testimony  as  above  noted,  and 
(4,  5,  6,  7,  and  8)  the  answers  to  plaintiff  's 
points. 

F.  M.  M.  Pennett  and  John  Marshall  Gest 
(  William  P.  Gest,  Louis  E.  Atkinson,  and  John 
Spurhawk,  Jr.,  with  them),  for  appellant. 

The  burden  of  proof  was  upon  Aughey  to 
establish  the  agency  of  Landis. 
Hays  r.  Lynn,  7  Watta,  524. 
Moore  c.  Patterson,  28  Pa.  505. 
Kenning  Co.  v.  Buahnell,  88  Id.  89. 
Relief  Assu.  v.  Post,  122  Id.  579. 
American  Underwriter's  Assn.  v.  George,  97  Id.  238. 
Landis's  own  acts  and  admissions  were  inad- 
missible as  evidence  of  his  authority. 
Hays  p.  Lynn,  ttupra. 
Whiting  p.  Lake,  91  Pa.  349. 
Telephone  Co.  v.  Thompson,  112  Id.  118. 
Creighton  v.  Bond i not,  14  Wbbklt  Noras,  556. 
Assn.  v.  Post,  122  Pa.  697. 
Aughey  was  bound  under  the  evidence  in  this 
case  to  inquire  into  the  scope  of  Landis's  authority. 
Seiple  v.  Irwin,  30  Pa.  513. 
Rank  t  .  Gayley,  92  Id.  518. 
Drippa'  Estate,  4  Clark,  87. 
Carson  r.  Cochran,  9  Phila.  21. 
Saving  Fund  v.  Bank,  36  Pa.  498. 
Mere  representations  by  the  principal  debtor 
as  to  the  nature  and  extent  of  the  obligation  in- 
curred by  the  surety,  do  not  affect  the  rights  of 
the  obligee  unless  he  has  notice  of  the  same,  and 
ratifies  them  or  her  previously  given  authority. 
Simpson  v.  Bovard,  74  Pa.  351. 
Lane's  Appeal,  112  Id.  499. 
Johnston  v.  Patterson,  114  Id.  398. 
Kothermal  p.  Hughes,  134  Id.  510. 
Wayne  v.  Bank,  52  Id.  344. 

It  follows  from  the  principles  .of  law  above 
stated  and  the  authorities  upon  the  construction 
of  the  Act  of  April  4,  1877  (P.  L.  53),  that  the 
learned  Court  should  not  have  opened  the  judg- 
ment in  this  case  and  let  the  defendant  into  a 
defence. 

There  is  no  evidence,  nor  the  slightest  shadow 
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of  evidence,  in  the  petition  of  Aughey,  the  de- 
fendant, to  be  let  into  a  defence,  or  in  the  deposi- 
tions taken  by  the  direction  of  the  Court  under 
the  rule,  to  show  that  the  alleged  misrepresenta- 
tions of  Landis  were  made  with  the  knowledge 
of  the  plaintiff,  or  that  he  had  any  authority 
whatever  as  agent  to  bind  the  company  in  any 
such  manner.  A  judgment  entered  by  confes- 
sion under  a  warrant  of  attorney  should  not  be 
opened,  nor  the  evidence  submitted  to  the  jury, 
unless  the  written  instrument  be  overcome  by 
testimony  which,  if  believed,  would  cause  a 
Chancellor  to  decree  that  the  note  was  void  or 
should  be  reformed  because  of  forgery,  fraud,  or 
mistake  ;  and  if  the  evidence  submitted  to  the 
Court  and  contained  in  the  depositions  under 
which  the.  Court  was  asked  to  open  the  judgment 
woold  not  be  admissible  upon  the  trial  of  the 
cause,  it  is  error  for  the  Court  to  open  the  judg- 
ment in  order  that  this  irrelevant  and  inadmis- 
sible evidence  should  be  submitted  to  the  jury. 

We  refer  as  to  the  construction  of  the  Act  of 
April  4,  1877,  to— 

Barley's  Appeal,  90  Pa.  321. 

Sylvius  t\  Kosek,  117  Id.  67. 

English's  Appeal,  119  Id.  534. 

.Tenkintown  Bank's  Appeal,  124  Id.  337. 

Knarr  v.  Elgren,  19  Weekly  Notes,  531. 
The  cases  cited  by  the  appellee  are  all  distin- 
guishable ;  in  them  the  contract  was  entirely  for 
the  benefit  of  the  person  seeking  to  enforce  it, 
while  in  the  case  at  bar  the  notes  were  given  to 
plaintiff  as  security  for  an  existing  indebtedness. 

At/red  J.  Patterson  (J.  Howard  Neely  and 
Jeremiah  Lyons  with  him),  for  appellee. 

A  principal  seeking  to  enforce  a  coutract  made 
by  his  agent  must  take  it  cum  onere. 

Mundorff  v.  Wickersbam,  63  Pa.  87. 

Broom's  Legal  Maxima,  632. 

Hovil  c.  Pack,  7  Bast,  164. 

Coleman  v.  Stark,  1  Oregon,  115. 

Paley'B  Agency,  172. 
The  authority  of  an  alleged  agent  may  be 
established  by  circumstances.    What  is  sufficient 
evidence  of  agency  is  a  «paestion  for  the  jury. 

Valentine  v.  Packer,  5  Pa.  333. 

Bank  p.  Mechanics'  Bank,  12  Am.  Law  Reg.  51. 

The  fact  of  agency  may  be  shown  by  the  acta 
of  the  agent,  and  their  recognition  by  the  prin- 
cipal. 

Wcodwell  v.  Brown,  44  Pa.  121. 
Steamboat  Co.  r.  Brown,  54  Id.  77. 
Thcyken  r.  Howe  Machine  Co.,  109  Id.  95. 

Where  some  evidence  of  agency  has  been 
given  the  acts  and  declarations  of  the  agent  are 
admissible.  There  was  evidence  of  agency  in 
this  case. 

Stewartson  v.  Watts,  8  Watts,  392. 

Again,  the  evidence  of  Lyman  Aughey  and 
Nevin  Aughey,  and  other  witnesses  of  defendant, 
was  clearly  admissible  as  a  part  of  the  ret  gettce. 

Ret  gettce  has  been  defined  as  those  circum- 


stances which  are  the  undesigned  incidents  of 
a  particular  litigated  act,  and  which  stand  in 
immediate  causal  relation  to  the  act. 

Whart.  Kv.,  §  259. 
Immediateness  is  tested  by  closeness,  not  of 
time,  but  of  casual  relation  to  the  act. 

Riueamith  v.  Ry.  Co.,  90  Pa.  262. 

Whart.  Ev.,  §  262. 
Landis  was  certainly  an  agent  in  some  sense, 
and  his  representations  bound  his  principal. 

Insurance  Co.  p.  Wood  worth,  83  Pa.  223. 
A  man  cannot  take  any  benefit  under  a  false 
and  fraudulent  representation  made  by  his  agent, 
although  he  may  have  been  no  party  to  the  repre- 
sentation, and  may  not  have  distinctly  authorized 
it ;  no  matter  how  innocent  he  may  be,  he 
cannot  reap  the  benefits  of  bis  agent's  fraud. 

Hein  r.  Nichols,  1  Salk.  288. 

Musser  p.  Hyde,  2  W.  k  S.  314. 

Bennet  p.  Judson,  21  N.  Y.  238. 

Elwell  r.  Chamberlain,  31  Id.  611. 

Southern  Express  Co.  v.  Palmer,  48  Ga.  85. 

Jones  v.  National  Building  Association,  94  Pa.  215. 
A  party  seeking  to  enforce  a  contract  made  by 
his  agent,  is  bound  by  his  declarations  made  al 
the  time,  although  he  exceeded  his  authority. 

Caley  p.  R.  R.  Co.,  80  Pa.  363. 
If  he  would  have  the  benefit  of  the  bargain  he 
must  adopt  it  as  his  agent  made  it. 

Keough  p.  Leslie,  92  Pa.  424. 

Hughe«  p.  Bank,  110  Id.  428. 

Logan  Bank  p.  Townsend,  3  S.  W.  Rep.  122. 

Evans*  Agency,  594,  606. 

Adams  Express  Co.  v.  Schlesslnger,  75  Pa.  246. 

1  Addison  on  Contracts,  3  Am.  Ed.,  p.  109. 
It  is  well  settled  in  Pennsylvania  that  fraud  or 
failure  of  consideration  may  be  given  in  evidence, 
under  the  plea  of  payment  with  leave,  etc.,  in 
an  action  on  a  note  or  bond. 

Baring  v.  Shippen,  2  Bin.  166. 

Stuhbs  v.  King,  14  S.  &  R.  206. 
Evidence  is  received  to  prove  that  a  bond  was 
fraudulently  obtained  or  that  the  consideration 
bus  failed. 

Carpenter  v.  Groff,  5  S.  &  R.  162. 

Geigor  v.  Cook,  3  W.  &  S.  266. 

Honk  v.  Foley,  2  P.  it  W.  245. 

McCulloch  r.  MoKee,  16  Pa.  289. 

In  the  absence  of  any  evidence  to  the  contrary, 
an  assignment  under  seal  imports  a  valuable  con- 
sideration. If,  however,  there  be  any  evidence, 
however  slight,  to  impeach  the  bona  fidet  of  the 
transaction,  the  assignee  maybe  required  to  give 
full  proof  of  consideration. 

Hancock's  Appeal,  34  Pa.  155. 

Twitchell  p.  McMurtrie,  77  Id.  383. 

October  5,  1891.  Green,  J.  The  learned 
Court  below  distinctly  charged  the  jury  that  if 
the  notes  in  suit  were  given  for  a  past  indebted- 
ness of  Landis  to  the  plaintiff,  their  verdict  should 
be  in  favor  of  the  plaintiff,  but  if  they  found  that 
I  they  were  given  for  machines  to  be  furnished 
J  thereafter,  and  the  machines  were  not  delivered, 
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the  verdict  should  be  for  the  defendant.  The 
jury  found  for  the  defendant  and  thereby  deter- 
mined that  the  notes  were  given  for  machines  to 
be  furnished  in  the  future.    There  was  abundant 
testimony  in  support  of  the  defendant's  conten- 
tion, and  we  must,  therefore,  regard  it  as  an  es- 
tablished fact,  that  the  notes  were  given  in  con- 
sideration that  machines  should  be  delivered  to 
Landis  by  the  plaintiff,  subsequently  to  the  ex- 
ecution and  delivery  of  the  notes  in  question.  It 
is  beyond  all  question  that  Landis  obtained  the 
signature  of  the  defendant  to  the  notes,  and  that 
he  delivered  the  notes  so  signed  to  the  plaintiffs, 
who  received  and  kept  them,  and  affirmed  their 
title  to  them  by  bringing  suit  upon  them  against 
the  defendant.    For  the  purpose  of  obtaining  the 
note*  Landis  most  certainly  acted  as  the  repre- 
sentative of  the  plaintiffs,  and  they  conclusively 
accepted  the  fruits  of  his  act.    That  they  cannot 
do  this  without  being  subject  to  the  conditions 
upon  which  he  obtained  the  notes,  whether  he 
had  authority  or  not,  to  make,  or  agree,  to  those 
conditions,  is  too  well  settled  to  admit  of  any 
doubt.    The  whole  doctrine  was  well  expressed 
by  Shars\vooi>,  JM  in  the  case  of  MundorfF  r. 
Wickersham  (03  Pa.  87).    "  If  an  agent  obtains 
possession  of  the  property  of  another,  by  making 
a  stipulation  or  condition  which  he  was  not 
authorized  to  make,  the  principal  must  either  re- 
turn the  property,  or,  if  he  receives  it,  it  must  be 
subject  to  tire  condition  upon  which  it  was  parted 
with  by  the  former  owner.    This  proposition  is 
founded  upon  a  principle  which  pervades  the  law 
in  all  its  branches  :    Qui  tent  it  commodum,  sen- 
tire  debet  et  onus.    The  books  are  full  of  striking 
illustrations  of  it,  and  more  especially  in  cases 
growing  out  of  the  relation  of  principal  and  agent. 
Thus,  where  a  party  adopts  a  contract  which  was 
entered  into  without  his  authority,  he  must  adopt 
it  altogether.    He  cannot  ratify  that  part  which 
is  beneficial  to  himself  and  reject  the  remainder  : 
he  must  take  the  benefit  to  be  derived  from  the 
transaction  cum  onere."    This   doctrine  is  so 
reasonable  and  so  entirely  just  and  right,  in  every 
aspect  in  which  it  may  be  considered,  and  it  has 
been  enforced  by  the  Courts  with  such  frequency 
and  in  such  a  great  variety  of  circumstances, 
that  its  legal  soundness  cannot  for  a  moment  be 
called  in  question.    It  is  of  no  avail  to  raise  or 
discuss  the  question  of  the  means  of  proof  of  the 
agent's  authority.    The  very  essence  of  the  rule 
is  that  the  agent  had  no  authority  to  make  the 
representation,  condition  or  stipulation,  by  means 
of  which  he  obtained  the  property  or  right  in  ac- 
tion, of  which  the  principal  seeks  to  avail  him- 
self.   It  is  not  because  he  had  specific  authority 
to  bind  his  principal  for  the  purpose  in  question 
that  the  principal  is  bound,  but  notwithstanding 
the  fact  that  he  had  no  such  authority.    It  is  the 
enjoyment  of  the  fruits  of  the  agent's  action 


which  charges  the  principal  with  responsibility 
for  his  act.  It  is  useless,  therefore,  to  inquire 
whether  there  is  the  same  degree  of  technical 
proof  of  the  authority  of  the  agent,  in  the  matter 
under  consideration,  as  is  required  in  ordinary 
cases  where  an  affirmative  liability  is  set  up 
against  a  principal  by  the  act  of  one  who  assumes 
to  be  his  agent.  There  the  question  is  as  to  the 
power  of  the  assumed  agent  to  impose  a  legal 
liability  upon  another  person,  and  in  all  that 
class  of  cases  it  is  entirely  proper  to  hold  that  the 
mere  declarations  of  the  agent  are  not  sufficient. 
But  in  this  class  of  cases  the  question  is  entirely 
different.  Here  the  basis  of  liability  for  the  act 
or  declaration  of  the  agent  is  the  fact  that  the 
principal  has  accepted  the  benefits  of  the  agent's 
act  or  declaration.  Where  that  basis  is  made  to 
appear  by  testimony,  the  legal  consequence  is 
established.  Mr.  Justice  Shabswood,  in  the 
case  above  cited,  after  enumerating  many  in- 
stances in  which  the  doctrine  was  enforced,  sums 
up  the  subject  thus :  u  Many  of  these  cases  are 
put  upon  an  implied  authority,  but  the  more  rea- 
sonable ground,  as  it  seems  to  me,  is,  that  the 
party  having  enjoyed  a  benefit,  must  take  it  cum 
onere."  We  are  of  opinion  that  the  learned 
Court  below  was  entirely  right  in  the  treatment 
of  this  case. 

Judgment  affirmed  in  each  of  these  cases. 

w.  m.  s.,  jr. 


Jan.  '91,  127.  March  31,  1891. 

City  of  Philadelphia  v.  Ridge  Avenue 
Passenger  Railway  Company. 

Venue— Change  of— Act  of  March  80,  1875— 
Passenger  railways — Ridge  Avenue  Passenger 
Railway  Company — Duty  of,  to  repair  streets 
with  new  paving — Municipal  corporations- 
Power  of  to  impose  conditions  on  grant  of 
franchises. 

A  change  of  venae  is  only  to  be  granted  under  the 
provisions  of  the  Act  of  March  30,  1875  (P.  L.  35), 
when  the  Court  or  Judge  is  satisfied  of  the  truth  of  the 
facts  alleged  in  the  applicant's  petition  ;  and  in  a  case 
where  the  Court  or  Judge  is  not  satisfied  of  the  truth 
of  the  facts  so  alleged,  a  change  of  venue  should  not, 
and  cannot  be  made  consistently  with  the  letter  and 
spirit  of  said  Act. 

When  a  charter  granted  by  the  State  Legislature 
contains  a  provision  that  the  company  incorporated 
shall  not  exercise  its  corporate  privileges  without 
the  consent  of  a  oertain  municipal  corporation,  the 
municipal  corporation  may  couple  with  its  conseut 
any  conditions  or  restrictions  not  imposed  by  the 
Act  of  incorporation,  if  such  conditions  or  restrictions 
are  accepted  by  the  company,  and  harmonize  with, 
and  are  in  nowise  in  conflict  with  the  provisions  of  the 
Act  of  incorporation. 

Appeal  of  the  City  of  Pittsburgh  (115  Pa.  4),  dis- 
tinguished. 
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The  duty  imposed  upon  street  passenger  railway 
companies  to  repair  or  repave  street*,  is  uot  limited  to 
the  apace  l>«tween  the  rails,  but  extends  to  the  entire 
roadway  from  curb  to  curb. 

Although  the  duty  may  devolve  upon  a  street 
passenger  railway  company  to  repair  and  repave  at 
its  own  expense  the  city  streets  over  which  its  rail- 
way passes,  yet  it  is  the  special  province  of  the  mu- 
nicipal corporation  to  determine  when  such  repairing 
or  repaying  is  needed,  how  it  shall  be  done,  and 
whether  with  the  same  kind  of  material  as  before  or 
with  a  different  and  better  material. 

In  1858  a  street  passenger  railway  company  was  in- 
corjvorated  by  a  special  Act  of  Assembly  to  operate  a 
railway  on  certain  streets  in  the  city  of  Philadelphia. 
Th*  Act  of  incorporation  contained  a  proviso  that  the* 
city  councils  may  "  establish  such  regulations  in  re- 
gard to  said  railway  as  may  be  required  for  the  paving, 
repaving,  etc.,  of  said  streets  ;"  a  second  proviso,  that 
before  the  company  should  occupy  the  streets  in  the 
city,  the  consent  of  the  city  councils  should  be  first 
obtained  ;  and  a  further  proviso,  that  the  company 
should  be  subject  to  a  certain  ordinance  passed  by  the 
city  councils.  This  ordinance  provided,  inter  alia,  that 
all  street  railway  companies  "shall  be  at  the  entire 
cost  and  expense  of  maintaining,  paving,  repairing, 
and  repaving  that  may  be  necessary  upon  any  road, 
street,  avenue,  or  alley  occupied  by  them."  Before 
giving  its  consent,  the  councils  of  the  city  required  the 
company  to  execute  an  agreement  binding  it  "to  ob- 
serve and  be  subject  to  all  ordinances  of  said  city 
in  reference  to  passenger  railways  now  in  force  or 
hereafter  to  be  passed."  In  1861  the  city  councils 
parsed  an  ordinance  forbidding  the  paving  with  cobble 
or  rubble,  except  between  tracks  of  railways.  In  1880, 
by  a  resolution  of  city  councils,  the  commissioner  of 
highways  was  authorized  to  require  passenger  railway 
companies  to  repave  with  Belgian  blocks.  The  railway 
company  was  notified  to  repave  with  Belgian  blocks  a 
part  of  a  certain  street  over  which  its  track  passed, 
which  had  been  previously  paved  with  cobble-stones. 
It  failed  to  comply  with  the  notice.  The  city  did  the 
work.  In  an  action  by  the  city  against  the  company 
to  recover  the  price  thereof : 

field  (1),  that  the  conditions  imposed,  by  the  city  in 
giving  its  consent  to  the  occupancy  of  the  streets  by 
the  railway  company  were  valid  and  binding. 

(2)  That  even  if  those  conditions  were  not  binding, 
the  railway  company  would  nevertheless  be  liable  to 
the  provisions  of  the  above  ordinance  of  1861. 

(3)  That  the  railway  company  was  bound  to  repave 
at  its  own  expense  the  streets  over  which  its  railway 
passed,  and  this  duty  was  not  limited  to  the  space 
between  the  rails,  but  extended  to  the  entire  roadway 
from  curb  to  curb,  and 

(4)  That  it  was,  nevertheless,  the  special  province 
of  the  city,  and  it  had  the  power  to  determine  when 
such  repaving  was  needed,  and  how,  and  with  what 
wail-rial  it  should  be  done. 

In  the  above  case  it  seems  that  the  fact  that  the 
order  to  repave  was  made  by  resolution,  and  not  by 
ordinance,  is  immaterial. 

Appeal  of  the  Ridge  Avenue  Passenger  Rail- 
way Company,  defendant,  from  the  judgment  of 
the  Common  Pleas  No.  1,  of  Philadelphia  County, 
in  an  action  of  case  wherein  the  city  of  Philadel- 
phia was  plaintiff. 

This  was  an  action  brought  to  recover  expenses 
incurred  by  the  city  of  Philadelphia  in  repairing 


Ninth  Street  from  Race  to  Sergeant  Street  with 
Belgian  blocks,  after  due  notice  to  make  such 
repaving  had  been  given  to  tiie  defendant  com- 
pany, and  it  had  failed  to  comply  therewith. 

Before  the  trial  tlie  defendant  filed  a  petition, 
and  obtained  a  rule  on  tlie  plaintiff  to  show  cause 
why  there  should  not  be  a  change  of  venue  in 
accordance  with  the  Act  of  March  30,  1875  (P. 
L.  35).  The  provisions  of  this  Act,  and  the 
allegations  of  the  petition  are  set  forth  in  the 
opinion  of  the  Supreme  Court,  infra.  This 
application  was  refused  and  the  rule  discharged 
in  an  oral  opinion  by  Allisox,  P.  J.,  and  the 
case  immediately  ordered  for  trial  against  the 
protest  of  the  defendant.  (First  and  second  as- 
signments of  error.) 

On  the  trial,  before  Allison,  P.  J.,  it  appeared 
that  the  defendant  was  a  corporation  formed  by  the 
consolidation  of  the  Girard  College  and  the  Ridge 
Avenue  and  Mauayunk  Passenger  Railway  Com- 
panies, and  the  work  in  question  was  done  at  a 
point  on  the  line  of  the  former  Girard  College 
Passenger  Railway  Company,  which  was  incor- 
porated under  the  Act  of  April  15,  1858  (P.  L. 
300),  containing,  inter  alia,  the  following  provi- 
sions : — 

7  And  provided  further,  That  the  city  councils 

may  from  time  to  time,  by  ordinance,  establish  such 
regulations  in  regard  to  said  railway  as  may  be  re- 
quired for  the  paving,  repaving,  grading,  culverting, 
and  the  laying  of  gas  and  water  pipes  in  and  along 
said  streets,  and  to  prevent  obstructions  thereon  ;  Aiul 
provided  further,  That  before  the  said  company  shall 
use  and  occupy  the  said  streets,  the  consent  of  the 
city  councils  shall  l>e  first  obtained  ;  aud  said  consent 
shall  be  taken  and  deemed  to  have  been  given,  if  said 
councils  shall  not  withiu  thirty  days  after  the  passage 
of  this  Act,  by  ordinance  duly  passed,  signify  their 
disapproval  thereof. 

8.  That  said  company,  in  constructing  said  road, 
shall  conform  to  the  grades  now  established,  or  here- 
after to  be  by  law  established  of  the  several  streets 
and  avenues  traversed  by  said  road  and  keep  said 
streets  and  avenues  in  perpetual  good  repair,  at  the 
proper  expense  of  said  company  ;  l\o\  itlcd,  That  said 
Girard  College  Passenger  Railway  Company  shall  be 
subject  to  an  ordinance  of  the  city  councils,  entitled, 
"  Au  ordinance  to  regulate  passenger  railways  within 
the  city  of  Philadelphia,"  approved  the  seventh  day 
of  July,  Anno  Domini  one  thousand  eight  hundred 
and  fifty-seven. 

The  ordinance  of  1857,  to  which  the  company 
was  thus  made  subject,  provided  inter  alia: — 

That  all  railroad  companies  as  aforesaid  shall  be  at 
the  entire  cost  and  expense  of  maintaining,  paving, 
repairing,  and  repaving  that  may  lie  necessary  upon 
any  road,  street,  avenue,  or  alley  occupied  by  them. 

A  supplement  approved  April  1, 1859,  repeals 

"  so  much  as  provides  that  the  railroad  company  shall 
pave  any  street  that  has  not  heretofore  been  paved." 

The  city  councils  of  Philadelphia  passed  an 
ordinance,  approved  May  5,  1858,  by  which  the 
assent  required  by  the  above  Act  was  refused  un- 
less the  company  would  give  a  written  obligation 
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to  observe  and  be  subject  to  all  ordinances  in  re- 
lation to  passenger  railways  then  in  force  or 
thereafter  to  be  passed,  in  which  event  the  refusal 
was  to  be  void.  The  agreement  thus  required 
set  forth  the  ordinance  and  the  minutes  of  the 
stockholders'  meeting  authorizing  its  execution. 
Omitting  these,  it  reads  as  follows  : — 

These  presents  witness  tbat  for  and  in  consideration 
of  the  oonsent,  permission,  aud  authority  given  and 
granted  as  aforesaid  by  the  said  city,  to  said  company, 
to  occupy  certain  highways  of  said  city  with  the  rail- 
way of  said  company,  as  in  their  charter  is  more  fully 
and  at  large  set  forth ;  that  the  said  company,  by  this, 
their  written  obligation,  subscribed  by  their  president 
and  secretary,  duly  empowered  for  that  purpose,  do 
covenant  and  agree  with  the  said  city  that  the  said 
company  shall  now  and  at  all  times  hereafter  be  bound 
to  observe  and  be  subject  to  all  ordinances  of  said  city 
in  reference  to  passenger  railways  now  in  force  or 
hereafter  to  be  passed  as  aforesaid  ;  and  said  company 
hereby  say  that  the  true  and  sole  intent  and  purpose 
of  these  presents  iH  to  declare  that  said  company  is 
now  and  shall  be  at  all  times  hereafter  bound  to  ob- 
serve and  be  subject  to  all  and  several  the  ordinances 
aforesaid. 

In  testimony  whereof,  The  president  and  secretary  of 
said  company  have  hereunto  set  their  hands  and  cor- 
porate seal  of  the  said  company,  this  twenty-ninth  day 
of  July,  Anno  Domini  1859,  at  Philadelphia  aforesaid. 

The  plaintiff  offered  in  evidence  such  an  agree- 
ment duly  executed  by  the  defendant  company. 
Objected  to  by  defendant.  Objection  overruled, 
and  evidence  admitted.  Exception.  (Third 
assignment  of  error.) 

The  plaintiff  also  offered  in  evidence  the 
ordinances  of  the  city  later  than  the  above  or- 
dinances, and  purporting  to  regulate  passenger 
railway  companies.  Objected  to  by  defendant. 
Objection  overruled,  and  evidence  admitted.  Ex- 
ception.   (Fourth  assignment  of  error.) 

Among  the  ordinances  so  offered  in  evidence 
was  an  ordinance  approved  December  12,  1881, 
forbidding  paving  with  cobble  or  rubble  except 
between  tracks  of  railways.  Also  a  resolution  of 
May  6,  1886,  "authorizing  the.  chief  commis- 
sioner of  highways  to  cause  cobble-stones  to  be 
replaced  by  Belgian  blocks  on  streets  occupied  by 
passenger  railroads which  authorizes  that  officer 
to  require  any  company  to  44  repave"  with  Bel- 
gian blocks  instead  of  cobble-stones  wherever 
Belgian  blocks  are  necessary.  And  also  a  copy 
of  a  notice,  dated  July  23,  1886,  which  was  given 
to  defendant,  referring  specifically  to  this  resolu- 
tion, and  requiring  it  to  44  repave  Ninth  Street 
from  Race  to  Sergeant  Street  with  Belgian 
blocks. " 

The  plaintiff  and  defendant  each  presented 
numerous  requests  to  the  Court  to  charge  the 
jury,  all  of  which  and  the  answers  thereto  are 
set  forth  in  the  charge  of  the  Court,  which  was 
as  follows: — 

"This  case  which  we  have  been  engaged  in 
trying  yesterday  and  so  far  to-day,  is  to  be  deter- 


mined mainly  upon  the  view  of  the  law  which  I 
take  of  the  question  as  it  stands — upon  its  legal 
aspects,  and  you  will  be  very  much  guided,  there- 
fore, by  the  instructions  which  I  am  required  to 
give  you  as  to  what  I  think  is  the  proper  legal 
principle  governing  and  controlling  the  case 
before  us. 

44  The  questions  submitted  by  the  points  which 
I  have  been  asked  to  charge  the  jury  upon,  as 
submitted  by  the  plaintiff,  are  mainly  questions 
which  affect  the  construction  of  the  Acts  of 
Assembly,  the  ordinances  of  councils,  and  the 
agreement  of  the  defendant  company  filed  in 
pursuance  of  the  ordinance  of  councils,  and  those 
are  purely  and  entirely  questions  of  law  u|>on 
which  I  shall  give  you  directions  in  a  moment. 
That  applies  to  the  first,  second,  and  third  points. 
As  to  the  fourth  point,  there  is  a  question  of  fact 
raised  by  that  point  upon  which  I  will  say  some- 
thing to  the  jury,  and  so  also  of  the  fifth  and 
sixth  points. 

44  Now,  the  plaintiff  has  asked  me  to  say  to 
you,  gentlemen,  4  that  the  Ridge  Avenue  Pas- 
senger Railway  Company  is  bound  by  all  the 
charter  obligations  of  the  Girard  College  Pas- 
senger Railway  Company.'  I  affirm  that  proposi- 
tion, because  the  Ridge  Avenue  Passenger  Rail- 
way and  the  Girard  College  Passenger  Railway 
became  consolidated  under  the  laws  of  this  Com- 
monwealth, and  having  consolidated  and  merged 
the  present  corporation  became  liable  to  all  the 
obligations  of  the  two  corporations — that  is,  of 
the  first  and  of  the  second  coming  together  and 
merging  their  corporate  existence  into  the  present 
corporation,  which  represents  the  two,  stands 
under  precisely  the  same  obligations  under  which 
the  several  companies  stood  at  the  time  when 
that  merger -took  place.  I  therefore  affirm  that 
proposition. 

44  The  second  is :  4  That  the  Ridge  Avenue 
Passenger  Railway  Company  is  subjected  by  the 
Act  of  15th  of  April,  1858,  chartering  the  Girard 
College  Passenger  Railway  Company  to  the  ordi- 
nance of  July  7,  1857.' 

44  That  ordinance  you  will  probably  recall  when 
it  was  referred  to  by  counsel,  and  the  substance 
of  it  was  stated,  and  I  affirm  that  proposition. 
That  was  an  existing  ordinance  at  the  time  the 
Ridge  Avenue  Passenger  Railway  Company  was 
chartered,  and  the  company  then  chartered  was 
made  subject  to  the  provisions  of  the  ordinance 
of  1857. 

44  The  third  is :  4  That  the  Ridge  Avenue  Pas- 
senger Railway  Company  is,  by  the  corporate 
obligation  of  the  Girard  College  Passenger  Rail- 
way Company  of  July  29,  1858,  subjected  to  all 
the  provisions  of  the  ordinance  of  July  7,  1857.' 

44  Those  two  points  merely  ask  me  to  say  to 
you  that  the  two  corporations  which  were  merged 
— the  Ridge  Avenue  Passenger  Railway  Corn- 
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pany  and  the  Girard  College  Passenger  Railway 
Company — were,  each  of  them,  subject  to  that 
ordinance  of  July  7,  1857,  and  are  jointly  sub- 
ject to  tlint  ordinance  of  July  7,  1857,  because 
of  the  merger  of  the  two  companies  or  corpora- 
tions into  one."    (Fifth  assignment  of  error.) 

44  The  fourth  point  is  :  *  That  if  the  jury  be- 
lieve that  the  pavement  on  Ninth  Street,  above 
Race  Street,  was  out  of  repair  in  1886,  and  the 
company  defendant  failed  to  comply  with  notice 
to  repair,  the  city  had  a  right  to  make  the  re« 
pairs  at  the  cost  of  the  defendant.' 

44  I  affirm  that  proposition,  that  if  the  jury  be- 
lieve that  in  1886  it  was  necessary  to  repair  the 
pavement  upon  Ninth  Street,  above  Race  Street, 
and  the  company  defendant  failed  to  comply 
with  notice  to  repair,  to  repave,  and  it  was 
necessary  to  repair  the  pavement  on  Ninth  Street 
above  Race,  and  the  company  defendant  failed 
to  comply  with  the  notice,  the  city  had  a  right 
to  make  the  repairs  at  the  cost  of  the  defendant." 
(Sixth  assignment  of  error.) 

"  '  That  it*  the  jury  believe  that  in  1886  it  wag 
necessary  to  repair  the  pavement  on  Ninth  Street 
above  Race  Street,  and  the  company  defendant 
failed  to  comply  with  notice  to  repave  it  with 
the  kind  of  pavement  suited  to  the  traffic  on  the 
street,  the  city  had  a  right  to  lay  such  a  pave- 
ment at  the  cost  of  the  defendant.' 

"I  affirm  that  proposition."  (Seventh  as- 
signment of  error.) 

44  4  If  the  jury  believe  that  granite-block  pave- 
ment is  the  pavement  with  which  all  large  cities 
in  this  country  and  abroad  are  paving  their  main 
streets  and  streets  on  which  the  traffic  is  heavy ; 
that  such  pavement  is,  considering  the  first  cost 
and  the  item  of  repairs,  as  cheap  if  not  cheaper 
than  cobble-stone  pavement,  and  is  the  kind  of 
pavement  suited  to  the  neighborhood  and  traffic 
of  Ninth  and  Race  streets,  and  with  which  the 
city  is,  as  fast  as  its  finances  will  permit,  resur- 
facing its  main  streets,  then  the  city  had  the 
right  to  repave  and  repair  Ninth  Street  north 
from  Race  Street  with  granite  blocks,  and  the 
defendant  company  is  liable  for  the  just  and 
proper  cost  thereof.' 

44 1  affirm  that  proposition,  striking  out  all  that 
follows  in  the  first  line  the  word  4  is ;'  that  is, 
the  words  *  the  pavement  with  which  all  large 
cities  in  this  country  and  abroad  are  paving  their 
main  streets  and  streets  on  which  the  traffic  is 
heavy.'  I  do  not  think  that  is  a  question  which 
the  jury  have  anything  to  do  with,  except  it  may 
be  a  fact  to  be  taken  into  account  by  the  jury  in 
passing  upon  the  question  as  to  whether  the  Bel- 
giun-block  pavement  was  the  proper  pavement  10 
be  laid  down  on  this  part  of  Ninth  Street.  I 
make  this  point  read  as  follows :  4  If  the  jury 
believe  that  granite-block  pavement  is,  consider- . 
tog  the  first  cost  and  the  item  of  repairs,  as  cheap! 


if  not  cheaper  than  cobble-stone  pavement,  and  it 
is  the  kind  of  pavement  suited  to  the  neighbor- 
hood and  traffic  of  Ninth  and  Race  streets,  and 
with  which  the  city  is,  as  fast  as  its  finances  will 
permit,  resurfacing  its  main  streets,  then  the  city 
had  the  right  to  repave  north  on  Ninth  Street 
with  granite  blocks,  and  the  defendant  company 
is  liable  for  the  just  and  proper  cost  thereof.'  I 
affirm  that  proposition  with  that  portion  of  it 
stricken  out.    (Kighth  assignment  of  error.) 

44  Upon  the  defendant's  points  I  am  asked  to 
say  to  you  : — 

44  4  (  1  )  No  authority  to  pave  Ninth  Street  with 
Belgian  blocks  has  been  shown,  and  your  verdict 
must  be  for  defendants.' 

44 1  decline  to  affirm  that  proposition  as  sub- 
mitted."   (Tenth  assignment  of  error.) 

44  4  (2)  No  authority  to  repave  Ninth  Street 
from  curb  to  curb  with  Belgian  blocks  has  been 
shown,  and  your  verdict  must  be  for  the  defend- 
ants.' 

44 1  decline  to  affirm  that  point,  because  if  the 
company  were,  obliged  to  pave  at  all,  or  repave  at 
all,  or  keep  in  repair  at  all,  the  street,  it  is  the 
pavement  between  curb  and  curb  and  not  simply 
between  tracks."  (Eleventh  assignment  of  error.) 

44  4  (3)  There  is  a  lack  of  evidence  of  any 
power  conferred  by  the  city  of  Philadelphia  to 
repave  Ninth  Street  with  Belgian  blocks  at  the 
expense  of  the  defendants,  or  at  the  expense  of 
any  other  party,  and  your  verdict  must  be  for 
the  defendants.' 

44 1  decline  to  affirm  that  proposition,  because 
the  question  of  paving  or  repaving  with  any  par- 
ticular kind  of  pavement  is  a  question  that  is 
under  the  control  of  the  city  of  Philadelphia  as 
supervisors  of  the  highway.  I  do  not  at  all  agree 
with  the  general  proposition  that  counsel  for  the 
plaintiff  pressed  upon  me  so  erroneously,  that  the 
whole  power  or  the  whole  obligation,  so  far  as 
paving  is  concerned,  is  cast  upon  the  defendants, 
notwithstanding  the  fact  that  the  defendants  as  a 
railway  corporation  accepted  the  grant  of  the 
privilege  which  was  the  condition  of  their  filing 
the  agreement  with  the  city  of  Philadelphia,  that 
they  would  pave,  repave,  and  repair  the  streets  of 
the  city,  notwithstanding  that  there  is  still  a 
general  oversight  and  general  care  and  general 
obligation  resting  upon  the  city  of  Philadelphia 
as  supervisor  of  the  highway ;  those  highways  are 
still  under  their  general  supervision  and  control, 
and  that  remaining  and  resting  upon  them ;  the 
power  to  determine  what  kind  of  a  pavement 
shall  be  laid  down  upon  particular  portions  of  the 
streets  of  the  city  remains  with  the  corporate 
authorities  of  the  city  of  Philadelphia ;  and  I  de- 
cline, therefore,  to  affirm  that  proposition.  If 
they  decided  that  Belgian  block  was  the  proper 
pavement  to  be  put  down,  they  had  the  right  so 
to  decide."    (Thirteenth  assignment  of  error.) 
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44  The  fourth  point  is :  4  (4)  If  you  find  that  the 
bill  of  paving  sued  fur  is  for  tearing  up  a  cobble- 
stone pavement  existing  on  Ninth  Street  at  the 
time  the  railway  was  laid  down,  and  for  repaving 
said  street  from  curb  to  curb  with  Belgian  blocks, 
your  verdict  must  be  for  defendants.' 

44  I  decline  to  affirm  that  proposition  for  the 
reason  which  I  have  just  given,  that  this  power 
is  a  general  power  of  supervision  and  control 
over  the  highways  of  the  city  which  still  remains 
in  the  corporate  authorities  of  Philadelphia,  and 
that  it  was  for  them  to  direct  what  character  of 
pavement  should  be  laid  down  at  the  time  the 
Belgian  block  on  Ninth  Street,  which  is  the  sub- 
ject of  controversy  and  dispute  here,  was  laid 
down."    (Fourteenth  assignment  of  error.) 

"  The  fifth  point  is :  » (5)  There  is  no  author- 
ity  in  the  city  of  Philadelphia  to  compel  the  de- 
fendants to  pay  the  cost  of  paving  the  whole 
cartway  of  Ninth  Street  at  the  place  in  question 
with  Belgian  blocks.' 

41 1  decline  to  affirm  that,  because  if  they  had 
the  right  to  decide  what  kind  of  pavement  should 
be  put  down,  as  I  have  said  to  you  they  had  that 
right,  then  they  have  the  right,  under  my  view 
of  the  law,  to  direct  that  it  should  be  paved  with 
that  kind  of  pavement,  or  such  other  kind  of 
pavement  as  they  may  have  thought  to  be  best 
and  most  suitable  for  this  particular  locality  from 
curb  to  curb.  As  I  said  a  moment  ago,  if  there 
is  an  obligation  on  the  part  of  the  railway  com- 
pany to  pave  or  repave  and  put  the  streets  in 
repair  under  direction  of  city  councils,  that  means 
the  whole  cartway  of  the  street,  and  not  the 
mere  portion  of  it  which  is  within  the  track  of  a 
railway  laid  upon  the  street  itself,  that  that  is  not 
the  cartway  of  the  street,  and  that  is  not  the  part 
of  the  street  which  is  to  be  paved ;  that  is  only  a 
portion  of  that  part  of  the  street  called  a  high- 
way which  is  required  to  be  paved  for  the  passage 
of  general  travel  over  the  cartway  of  the  city." 
(Fifteenth  assignment  of  error.) 

44  '  (6)  The  city  councils  had  no  authority  to 
make  their  approval  to  the  laying  of  defendants' 
railway  conditioned  upon  their  entering  into  a 
written  obligation  to  observe  and  be  subject  to 
all  ordinances  of  the  city  in  relation  to  pas- 
senger railways  then  in  force  or  thereafter  to  be 
passed.  The  agreement  thus  compelled  to  be 
signed  by  the  defendants  did  not  bind  them  so 
far  as  exceeded  the  authority  of  the  city  to 
impose  conditions.' 

44 1  decline  to  affirm  that  proposition  because  I 
think  the  city  had  the  right  to  impose  that  con- 
dition upon  this  corporation  before  the  corpora- 
tion could  enter  upon  the  streets  and  lay  their 
track  upon  them.  The  Act  of  Assembly  made 
the  consent  of  the  city  to  the  exercise  of  that 
power  by  the  defendants  a  prerequisite  to  the 
right  to  use  the  streets  of  the  city  for  the  purposes 


of  constructing  upon  them — the  defined  streets  in 
the  Act — a  city  passenger  railway,  and  if  the  city 
bad  the  right  to  refuse  or  to  consent,  it  had  the 
right  to  say  upon  what  terms  it  would  consent, 
and  upon  what  terms  it  would  refuse.  Perhaps 
if  the  question  were  raised  by  the  city  with  a  view 
to  preventing  the  exercise  of  this  power  under 
the  Act,  that  it  had  imposed  impossible  conditions 
on  the  railway  company,  that  might  be  held  to 
be  an  exercise  of  authority  not  warranted  by  the 
law ;  but  the  condition  which  is  here  imposed, 
and  which  is  the  one  to  which  this  point  was 
directed,  I  hold  was  not  an  impossible  condition 
nor  an  unreasonable  condition,  and  therefore  I 
decline  to  affirm  this  proposition."  (Sixteenth 
and  seventeenth  assignments  of  error.) 

44  4  (7)  If  you  find  that  the  existing  cobble- 
stone pavement  on  Ninth  Street  was  capable  of 
being  repaired  with  the  same  stones,  in  the  proper 
manner,  and  that  to  repair  the  same  it  was  not 
necessary  to  repave  with  Belgian  blocks,  your 
verdict  must  be  for  defendants.' 

44  4  (8)  Your  verdict  must  be  for  defendants.' 

44 1  decline  to  affirm  this  proposition,  because 
if  the  city  councils  are,  as  I  understand  they  are, 
vested  with  the  power  of  determining  what  kind 
of  pavement  should  be  laid  down,  either  as  an 
original  pavement  or  as  a  pavement  to  be  sub- 
stituted for  the  one  which  is  to  be  repaved, 
which  is  to  be  taken  up  and  put  down,  that  that 
power  was  properly  exercised  by  the  city  of 
Philadelphia  when  they  directed  that  this  portion 
of  the  highway  of  the  city  should  be  repaved 
with  Belgian  block,  the  discretion  being  given  to  - 
them.  Now,  in  the  exercise  of  this  power,  they 
must  exercise  it  within  reason,  they  must  exer- 
cise it  with  a  proper  consideration  of  the  rights 
of  the  company  as  well  as  with  a  proper  con- 
sideration of  what  they  owe  to  the  public,  to 
endeavor  to  secure  proper  highways  in  the  city 
of  Philadelphia,  and  as  I  am  asked  to  state  to 
you  this  point,  the  city  has  no  right  to  direct. 
The  general  proposition  as  thus  submitted  I  de- 
cline to  affirm."  (Eighteenth  and  nineteenth  as- 
signments of  error.) 

44  So  that  you  will  find  the  question  of  fact 
which  you  have  to  consider  is  presented  under 
the  fourth,  fifth,  and  sixth  points  of  the  plaintiff*, 
which  I  will  read  to  you  again;  and  which  I  have 
affirmed  : — 

" 4  (4)  That  if  the  jury  believe  that  the  pave- 
ment on  Ninth  Street  above  Race  Street  was  out 
of  repair  in  1886,  and  the  company  defendant 
failed  to  comply  with  notice  to  repair,  the  city 
had  a  right  to  make  the  repairs  at  the  cost  of  the 
defendant.' 

Now,  the  jury  will  have  to  pass  upon  the 
question  as  to  whether  the  pavement  on  Ninth 
Street  was  out  of  repair,  and  out  of  repair  in 
such  a  way  that  it  was  a  proper  thing  for  the 
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city  of  Philadelphia  to  direct  the  company  de- 
ieudunt  to  repair  it,  and  if  they  failed  to  repair 
it  then  the  question  is  presented  as  to  whether 
the  city  had  the  right  to  make  the  repairs  at  the 
cost  of  the  defendant.  If  you  find  that  the  pave- 
ment on  Ninth  Street  above  Race  Street  was  out 
of  repair  in  1886,  and  that  the  defendant  com- 
pany did  not  comply  with  the  notice  served  upon 
them  by  the  city,  and  that  they  failed  to  make 
the  repairs  under  that  notice,  then  the  city  had 
the  right  to  make  the  repairs  at  the  cost  of  the 
defendant.  I  affirm  the  proposition,  leaving  the 
question  to  you  as  to  whether  Ninth  Street  above 
Race  Street  was  out  of  repair,  and  in  such  con- 
dition as  to  justify  the  city  in  calling  upon  the 
defendants  to  put  it  in  proper  repair  and  con- 
dition, that  if  you  find  they  failed  to  put  it  in 
proper  repair  alter  that  notice  was  given  the  city 
had  the  right  to  make  the  repairs  at  the  cost  of 
the  defendant. 

"  Now,  the  fifth  point,  to  which  I  want  more 
particularly  to  call  your  attention  as  we  go  along, 
is:-— 

44  4  That  if  the  jury  believe  that  in  1886  it  was 
necessary  to  repair  the  pavement  on  Ninth  Street 
above  Race  Street,  and  the  company  defendant 
failed  to  comply  with  notice  to  repave  it  with  the 
kind  of  pavement  suited  to  the  traffic  on  the 
street,  the  city  had  a  right  to  lay  such  a  pave- 
ment at  the  cost  of  the  defendant.' 

"  1  see  you  do  not  specify  the  kind  of  pave- 
ment ? 

44  Mr.  Beitler.  You  will  find  it  by  looking  at 
my  copy. 

"  The  Court.  There  is  no  such  modification 
here  at  all.  This  ought  to  be  so  modified  '  that 
if  the  jury  believe  that  in  1886  it  was  necessary 
to  repair  the  pavement  on  Ninth  Street  above 
Race,  and  that  the  company  defendant  failed  to 
comply  with  notice  to  repave  it  with  the  kind  of 
pavement  suitable  to  the  traffic  on  the  street,  the 
city  had  a  right  to  lay  such  a  pavement  at  the 
cost  of  the  defendant.' 

"  I  affirm  that  proposition.  That  leaves  to  you 
the  question  that  if  the  jury  believe  that  in  1886 
it  was  necessary  to  repave  the  pavement  on  Ninth 
Street  above  Race  Street,  and  that  the  company 
defendant  failed  to  comply  with  the  notice  to  re- 
pave, the  city  had  the  right  to  lay  such  pave- 
ment. 

44  4  (6.)  If  the  jury  believe  that  granite-block 
pavement  is,  considering  the  first  cost  and  the  ] 
item  of  repairs,  as  cheap  if  not  cheaper  than  cob-  j 
ble-stone  pavement,  and  is  the  kind  of  pavement 
suited  to  the  neighborhood  and  traffic  of  Ninth 
and  Race  streets,  and  with  which  the  city  is,  as 
fast  as  its  finances  will  permit,  resurfacing  its 
main  streets,  then  the  city  had  the  right  to  repave 
and  repair  Ninth  Street  north  from  Race  Street  j 


with  granite  blocks,  and  the  defendant  company 
is  liable  for  the  just  and  proper  cost  thereof.' 

44  [Now,  that  submits  to  you,  gentlemen,  the 
question  as  to  whether,  considering  the  first  cost 
of  the  Belgian-block  pavement,  that  it  is  as  cheap 
if  not  cheaper  than  cobble-stone  pavement.  If 
you  believe  that  fact,  in  the  first  place,  and  that 
is  put  in  this  way  for  the  purpose  of  presenting 
to  the  jury  the  question  as  to  whether  this  re- 
quirement on  the  part  of  the  city  was  a  reasonable 
or  unreasonable  requirement.  The  city  has  not 
the  arbitrary  authority  to  do  just  exactly  what  it 
may  please  in  regard  to  the  orders  which  it  may 
give  to  these  companies  to  repair  or  to  repave. 
Their  orders  must  be  reasonable  and  must  bo 
just,  and  such  as,  under  the  circumstances  of  the 
case,  they  ought  to  have  given  for  the  doing  of 
that  particular  kind  of  work.  Therefore,  it  is 
presented  as  a  question  in  this  point  that  if  you 
believe  it  was  as  cbeap  as  cobble-stone,  or 
cheaper  than  a  cobble-stone  pavement,  the  infer- 
ence which  you  will  be  asked  to  draw  from  it  is 
that  that  was  no  unreasonable  obligation  imposed 
upon  the  company ;  that  is,  if  they  could  lay 
down  the  Belgian-block  pavement,  taking  the 
whole  question  in  regard  to  the  laying  down  and 
keeping  it  in  repair,  that  it  was  as  cheap  or 
cheaper  than  cobble-stone,  that  then  it  was  no 
hardship  to  require  them  to  lay  down  the  Bel- 
gian-block pavement  instead  of  the  cobble-stone. 
That  question  of  fact  is  submitted  to  the  jury, 
and  if  you  find  also  that  it  is  the  kind  of  pave- 
ment suited  to  the  neighborhood  and  traffic  of 
Ninth  and  Race  streets,  and  with  which  the  city 
is,  as  fast  as  its  finances  will  permit,  resurfacing 
its  main  streets — I  think  that  had  better  bo 
stricken  out,  because  it  is  asserting  a  fact,  and  I 
will  strike  out  that  clause,  because  it  is  assuming 
something  as  to  which  you  have  offered  no  evi- 
dence, but  you  assume  it  that  it  is  really  doing 
that  very  thing — 4 then  the  city  had  the  right  to 
repave  and  repair  Ninth  Street,  north  from  Race 
Street,  with  granite  blocks,  and  the  defendant 
company  is  liable  for  the  just  and  proper  cost 
thereof.'  With  this  modification  I  affirm  that 
proposition."]    (Ninth  assignment  of  error.) 

Verdict  for  the  plaintiff  for  $1026.50  and 
judgment  thereon.  Whereujion  the  defendant 
took  this  appeal  assigning  for  error,  the  refusal  of 
the  Court  to  grant  the  change  of  venue  re- 
quested ;  the  ordering  of  the  case  immediately  to 
trial ;  the  admission  of  evidence,  the  answers  to 
points,  and  the  charge  of  the  Court,  as  above  set 
forth. 

J.  Howard  Gendell  and  John  G.  Johnson  (with 
them,  David%  W.  Sellers),  for  appellant. 

The  change  of  venue  asked  for  should  have 
been  granted  because— 

(1)  To  refuse  it  was  to  go  contrary  to  the 
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general  principles  governing  changes  of  venue  as 
set  forth  in — 

3  Blackstone's  Commentaries,  363,  383. 

Southampton  Br.  Co.  r.  Local  Board,  8  Ell.  k  Bl., 
92  E.  C.  L.  R.,  803. 

(2)  To  refuse  it  was  to  go  contrary  to  the 
Legislature  of  Pennsylvania  upon  tlie  subject, 
and  to  the  decisions  construing  these  Acts. 

Act  of  April  14,  1834,  P.  L.  396. 

Act  of  April  28,  1870.  Id.  1232. 

Act  of  March  30,  1875,  Id.  35. 

Constitution  of  Pennsylvania,  Art.  III.,  §  23. 

Vankirk  r.  R.  R.  Co.,  76  Pa  66. 

Williams  port  and  Elmira  R.  R.  Co.  v.  Camming, 
8  Watts,  450. 

Hughes  p.  R.  R.  Co.,  30  Pa.  517. 

Williamsport  r.  Commonwealth,  90  Id.  498. 

In  re  James  W.  N.  Newlin,  123  Id.  541. 

The  effort  of  the  city  is  to  pave  at  appellant's 
expense,  with  Belgian  blocks,  a  street  heretofore 
paved  with  cobble-stones,  and  which  could  have 
been  repaired  with  like  material.  This  was  for- 
bidden by  the  Act  of  April  11,  1868  (P.  L. 
849).  It  has  been  held  that  the  city  cannot 
require  property-owners  to  set  a  new  and  different 
curb  in  place  of  an  old  one. 

WisUr  v.  Pbila.,  80  Pa.  505. 

Phila.  v.  Wistar,  92  Id.  404. 

Wistar  v.  Phila.,  Ill  Id.  604. 

Since  the  old  pavement  could  have  been  re- 
paired, a  new  pavement  was  not  required,  and 
the  city's  requirements  were  unreasonable  and 
therefore  invalid. 

Pittsburgh's  Appeal,  115  Pa.  4. 
Commissioners  v.  Gas  Co.,  12  Id.  318. 
City  p.  Empire  Pass  Ry.  Co.,  7  Phila.  321. 

The  ngreement  of  July  29,  1858,  did  not  im- 
pose any  new  duties  upon  the  appellant  company, 
and  it  it  did  it  was  invalid. 

Pittsburgh's  Appeal,  115  Pa.  4. 
Faust  v.  Pass.  Ry.  Co.,  3  Phila.  164. 

The  power  to  order  a  new  pavement  must  be 
exercised  by  ordinance  and  not  by  resolution. 
Abraham  M.  BeitUr,  assistant  city  solicitor, 


the  passenger  railway  companies  are  bound  to 
repair  the  entire  roadway  from  curb  to  curb. 

Pans.  Ry.  Co.  i>.  Phila.,  2  Wbbklt  Notes,  639. 

Pass.  Ry.  Co.  v.  City,  13  Id.  487. 

Campbell  v.  Ry.  Co.,  27  Id.  274. 

Ridge  Avenue  Pass.  Ry.  Co.  v.  Phila.,  121  Pa.  219. 
The  Act  of  April  11,  1868,  was  not  a  repeal 
of  the  Act  of  April  15,  1858.  If  intended  to  be 
so,  it  fails  because  its  title  does  not  express  that 
object.  The  Wistar  cases  have  no  application 
here,  because  the  city  is  not  invoking  any  power 
of  taxation,  or  acting  arbitrarily. 

October  5,  1891.  Stebrrtt,  J.  This  suit 
was  brought  against  appellant  to  enforce  payment 
of  the  cost  of  repaving  Ninth  Street,  from  Race 
to  Sergeant  Street,  in  the  city  of  Philadelphia, 
with  interest  thereon.  The  city  authorities, 
having  determined  that  it  was  necessary  to  re- 
pave  that  portion  of  Ninth  Street,  and  claiming 
that  appellant  company,  under  its  charter  and 
contract  obligations,  was  bound  to  do  the  work  at 
its  own  expense,  notified  it  to  do  so.  The  com- 
pany denied  its  obligation  and  refused  to  repave. 
The  city  then  advertised  for  bids,  awarded  the 
contract  to  the  lowest  bidder,  and  the  work  was 
done  at  the  cost  of  and  was  paid  by  the  city. 
There  was  no  question  as  to  the  amount  of  the 
claim.  The  sole  contention  was  in  regard  to 
appellant's  liability;  and  that  depended  on  the 
questions  of  law  and  fact  involved.  They  were 
determined  in  favor  of  the  city,  and  a  verdict  in 
her  favor  for  $1026.50  was  rendered.  From  the 
judgment,  entered  on  that  verdict,  this  appeal 
was  taken. 

After  the  cause  was  at  issue,  but  before  it  was 
called  for  trial,  the  defendant  company  presented 
a  petition,  signed  and  affirmed  to  by  its  president, 
setting  forth  : — 

That  this  action  is  for  the  cost  of  repaving 
certain  streets  of  the  city  of  Philadelphia  with  an 
alleged  improved  pavement,  and  not  only  in- 
volved a  very  large  sum  directly  in  controversy 


and  Ckarfa  F.  Warwick,  city  solicitor,  for  ap-  in  this  case,  but  will  be  a  precedent,  and  possibly 


pellee 

The  use  of  Belgian  blocks  was  not  experi- 
mental.   The  city  had  used  them  since  1874, 
and  all  other  large  cities  used  them.    It  has  the 
right  to  change  the  character  of  its  pavements. 
City  to  use  v.  Evans,  27  Wbbklt  Notes,  240 


The  trial  Judge  was  evidently  not  "  satisBed  to  millions  of  dollars. 


an  adjudication  and  estoppel,  for  similar  claims 
in  the  near  future  against  this  company,  amount- 
ing to  many  hundreds  of  thousands  of  dollars; 
and,  in  addition  thereto,  will  greatly  affect  si  mi  liar 
litigation,  and  claims  against  other  railway  com. 
[  panies  in  this  city,  amounting,  in  the  aggregate, 


of  the  truth  of  the  facts  alleged,"  and  therefore 
projierly  refused  the  change  of  venue.  The  ap- 
pellant was  bound  by  the  agreement  of  July  29, 
1858,  because  it  was  its  voluntary  act. 

Pittsburgh's  Appeal,  115  Pa.  4. 

Pass.  Ry.  Co.  c.  Birmingham,  51  Id.  41. 

Pass.  Ry.  Co.  v.  Pittsburgh,  80  Id.  12. 

The  duly  to  reoave  extends  to  the  whole  of  the 


And  your  petitioner  further  shows,  that  the 
plaintiff  is  a  municipality  in  this  county,  and  is 
coterminous  with  the  county,  and  that  public 
attention  has  been  attracted,  to  an  unusual  ex- 
tent, to  the  claim  which  is  the  subject-matter  of 
the  suit ;  that  a  large  number  of  the  inhabitants 
of  this  county  have  an  interest  in  the  question 
involved  adverse  to  petitioner;   that  there  are 


roadway.    There  has  never  been  any  doubt  that  [  issues  of  fact  as  well  as  of  law  to  be  tried,  and 
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that  local  prejudice  exists  and  a  fair  trial  cannot 
be  had  in  this  county. 

"  Wherefore  your  petitioner  prays  for  a  change 
of  venue  herein." 

That  application  was  refused,  and  the  trial 
proceeded  before  the  learned  President  of  Com- 
mon Pleas  No.  1. 

The  refusal  to  grant  the  application  for  a  change 
of  venue  is  the  subject  of  complaint  in  the  first 
and  second  specifications. 

In  section  23,  of  Article  III.,  our  Constitution 
declares :  "  The  power  to  change  the  venue  in 
civil  and  criminal  cases  shall  be  vested  in  the 
Courts,  to  be  exercised  in  such  manner  as  shall 
be  provided  by  law." 

The  Act  of  March  SO,  1875,  passed  to  carry 
that  provision  into  effect,  provides: — 

"  Sect.  1.  That  changes  of  venue  shall  be 
made  in  any  civil  cause  in  law  or  equity  de- 
priving in  any  of  the  Courts  of  this  Common- 
wealth in  the  following  cases,  to  wit  : — 

44 1.  Whenever  the  Judge,  who,  by  law,  is  re- 
quired to  try  or  hear  the  same,  shall  be  personally 
interested  in  the  event  of  such  cause,  or  in  the 
question  to  be  determined  thereby. 

44  2.  Whenever  the  title  under  which  the  par- 
ties, or  either  of  them,  claim  in  any  such  cause, 
shall  have  been  derived  from  or  through  such 
Judge,  and  he  shall  be  liable  thereunder,  or 
whenever  he  shall  hold  under  the  same  title  with 
either  of  the  parties  in  the  said  cause. 

44  3.  Whenever  any  near  relative  of  such  Judge 
shall  be  a  party  to  any  9uch  cause,  or  interested 
in  the  event  thereof. 

44  4.  Whenever  the  county  in  which  such  cause 
is  pending,  or  any  municipality  therein,  or  the 
officials  of  any  such  county  or  municipality,  are 
parties  thereto,  and  it  shall  appear  by  the  oath 
of  the  party  desiring  such  change  of  venue  that 
local  prejudice  exists,  and  that  a  fair  trial  can- 
not be  had  in  such  county. 

44  5.  Whenever  a  large  number  of  the  inhabit- 
ants of  the  county  in  which  such  cause  is  pend- 
ing have  an  interest  in  the  question  involved 
therein  adverse  to  the  applicant,  and  it  shall  ap- 
pear, by  the  oath  of  such  applicant,  that  he  be- 
lieves that  he  cannot  have  a  fair  and  impartial 
trial. 

44  Sect.  2.  The  applicant  for  any  such  change  of 
venue  may  apply  to  the  Court  in  term  time,  or 
to  any  law  Judge  thereof  in  vacation,  by  peti- 
tion, se(ting  forth  the  cause  of  the  application, 
which  shall  be  accompanied  by  his  affidavit  of 
the  truth  of  the  facts  alleged  therein,  and  that 
the  said  application  is  not  made  for  the  purpose 
of  delay,  and  praying  a  change  of  venue ;  and 
after  reasonable  notice  thereof  having  been  given 
to  the  opposite  party  or  his  attorney,  the  said 
Court  or  Judge  shall,  if  satisfied  of  the  truth  of 
the  facts  alleged,  award  a  change  of  venue  of  the 


said  cause  to  some  county  where  the  causes  com- 
plained of  do  not  exist." 

The  first  three  paragraphs,  above  quoted,  are 
inapplicable  to  this  case.  The  reasons  assigned 
in  the  petition  are  not  within  the  purview  of 
either.  They  are  solely  within  that  of  the  fourth 
and  fifth  paragraphs,  one  of  which  provides  for 
change  of  venue  when  it  shall  appear  44  that  local 
prejudice  exists  and  that  a  fair  trial  cannot  be 
had,"  and  the  other  when  44  it  shall  appear  by 
the  oath  of  such  applicant  that  he  believes  ho 
cannot  have  a  fair  and  impartial  trial."  To 
whom  must  these  matters  appear?  Certainly 
not  to  any  one  save  the  Court  or  Judge  who 
passes  upon  the  application.  It  was  never  in- 
tended  that  the  mere  statement  of  facts  coming 
within  the  purview  of  either  of  these  two  para- 
graphs should  of  itself  entitle  the  petitioner  to  a 
change  of  venue.  The  Act  requires  more  than 
the  mere  making  of  the  affidavit.  It  means  that 
the  statements  set  forth  shall  be  true  ;  that  their 
truth  shall  appear  to  the  Court  or  Judge  who 
hears  the  application  ;  and  further,  that  by  reason 
thereof  a  fair  and  impartial  trial  cannot  be  had. 

In  the  second  section  of  the  Act,  after  stating 
to  whom  the  application  shall  be  made,  what  it 
shall  set  forth,  etc.,  it  is  provided,  that  44  the  said 
Court  or  Judge  shall,  if  satisfied  of  the  truth  of 
the  facts  alleged,  award  a  change  of  venue,"  etc. 
It  is  very  evident  from  this  that  it  is  not  enough 
that  the  applicant  be  convinced  of  the  truth  of 
what  he  alleges.  The  Court  or  Judge  must  be 
satisfied  of  their  truth.  If  all  others  concerned 
are  fully  satisfied  of  their  truth,  and  the  Court  or 
Judge  is  not,  the  change  of  venue  should  not  and 
j  cannot,  consistently  with  the  letter  as  well  as  the 
J  spirit  of  the  Act,  be  made.  Nobody  can  for  a 
;  moment  doubt  that  the  learned  President  of  the 
Court  below  was  not  satisfied.  If  he  had  been, 
he  would  have  granted  the  application. 

We  are  quite  clear  that  there  is  nothing  in  the 
record  that  would  justify  us  in  sustaining  either 
the  first  or  second  specifications. 

The  third,  sixteenth,  and  seventeenth  specifi- 
cations of  error  may  be  considered  together. 
The  first  of  these  is  to  the  admission  in  evidence 
of  the  agreement  of  the  Girard  College  Passen- 
ger Railway,  executed  July  29,  1858.  The 
others  are  to  the  answers  of  the  Court  to  defend- 
ants' sixth  point,  which  point  is  as  follows: — 

44  The  city  councils  had  no  authority  to  make 
their  approval  to  the  laying  of  defendants'  rail- 
way conditioned  upon  their  entering  into  a  writ- 
ten obligation  to  observe  and  be  subject  to  all 
the  ordinances  of  the  city,  in  relation  to  |iassen- 
ger  railways,  then  in  force  or  thereafter  to  be 
passed.  The  agreement  thus  compelled  to  be 
signed  by  the  defendants  did  not  bind  them,  so 
far  as  it  exceeded  the  authority  of  the  city  to  im- 
pose conditions." 
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The  agreement  referred  to  was  rightly  admitted 
in  connection  with  the  agreement  of  merger  be- 
tween that  company,  the  Ridge  Avenue  Passen- 
ger Railway  Company,  and  the  Ridge  Avenue 
and  Manayunk  Passenger  Railway  Company, 
which  were  consolidated  in  January,  1872,  and 
thereafter  known  as  the  Ridge  Avenue  Passen- 
ger Railway  Company,  appellant,  tho  ordinance 
of  July  7,  1857,  referred  to  in  the  charter  of  said 
Girard  College  Passenger  Railway  Company, 
and  other  evidence. 

In  refusing  to  affirm  defendants'  sixth  point, 
above  quoted,  the  learned  Judge  correctly  said  : 
*•  The  city  had  a  right  to  impose  that  condition 
upon  the  corporation  before  it  could  enter  upon 
the  streets  and  lay  its  track  upon  them.  The 
Act  of  Assembly  made  the  consent  of  the  city  to 
the  exercise  of  that  power  by  the  company  a  pre- 
requisite to  the  right  to  use  the  streets  of  the  city 
for  the  purpose  of  constructing  upon  them  (the 
streets  defined  in  the  Act)  a  city  passenger  rail- 
way ;  and  if  the  city  had  a  right  to  refuse  or  con- 
sent, it  had  a  right  to  say  upon  what  terms  it 
would  consent  and  upon  what  terms  it  would  re- 
fuse. Perhaps,  if  the  question  were  raised  by 
the  city  with  the  view  of  preventing  the  exercise 
of  this  power  under  the  Act,  that  it  had  imposed 
impossible  conditions  on  the  ruilway  company, 
that  might  be  held  to  be  an  exercise  of  authority 
not  warranted  bylaw;  but  the  condition  which 
is  here  imposed,  and  which  is  the  one  to  which 
this  point  is  directed,  I  hold  was  not  an  impos- 
sible condition  nor  an  unreasonable  condition, 
and  therefore  I  decline  to  affirm  this  proposi- 
tion." 

The  agreement  binding  the  company  to  "  ob- 
serve and  be  subject  to  all  ordinances  of  said  city 
in  reference  to  passenger  railways  now  in  force 
or  hereafter  passed,"  was  the  voluntary  act  of  the 
company.  It  was  executed  and  filed  pursuant  to 
the  unanimous  direction  of  the  stockholders,  and 
has  stood  unchallenged  from  1858  until  this  con- 
tention arose.  But,  as  we  shall  see  presently, 
that  agreement  has  little  if  any  effect  on  the  com- 
pany so  fur  as  the  matter  involved  in  this  conten- 
tion is  concerned.  It  is  a  mistake  to  suppose  that 
if  that  agreement  can  be  repudiated  the  company 
is  at  liberty  to  ignore  the  provisions  of  the  ordi- 
nance of  December  12,  1881,  forbidding  the 
paving  with  cobble  or  rubble  except  between 
tracks  of  railways,  etc. 

The  contention  of  the  defendants  as  to  the  in- 
validity of  the  agreement  under  consideration  is 
not  sustained  by  anything  that  was  decided  in 
Pittsburgh's  Appeal  (115  Pa.  4).  As  will  ap- 
pear by  an  examination  of  that  case,  its  facts  are 
wholly  unlike  those  of  the  present  case.  Among 
other  things,  councils  in  that  case  undertook,  us 
a  condition  of  their  assent,  to  deprive  gas  com- 
panies of  the  right  of  appeal  expressly  given  j 


them  by  the  Act  under  which  they  were  incor- 
porated. That  was  attempted  by  making  coun- 
cils themselves  a  Court  of  last  resort  and  exacting 
a  bond  in  large  amount  binding  them  to  submit 
to  that  self-constituted  tribunal.  The  animus  of 
this  and  other  conditions,  clearly  violative  of  the 
corporate  rights  of  the  companies  and  ultra  vires, 
was  so  apparent  that  the  com|>anies  affected 
thereby  refused  to  submit.  They  declined  to 
recognize  any  such  usurpation  of  authority,  and 
entered  into  no  agreement.  Referring  to  the 
unreasonableness  and  unlawful  character  of  the 
conditions  imposed  in  that  case,  we  held  that 
councils  had  no  right  to  couple  their  assent  with 
any  condition  or  restriction  not  imposed  by  the 
Act  unless  the  gas  company  agreed  to  accept  the 
same  and  be  bound  thereby ;  and  even  then  the 
conditions  or  restrictions  so  accepted  by  the  com- 
pany must  harmonize  and  in  nowise  conflict  with 
the  provisions  of  the  Act  incorporating  such  com- 
panies. 

The  case  before  us  is  very  different.  As  we 
shall  presently  see,  the  terms  of  the  agreement 
are  not  in  conflict  with  the  provisions  of  defend- 
ant company's  charter.  They  are  neither  un- 
lawful nor  unreasonable.  A  meeting  of  the 
stockholders  was  called  for  the  purpose  of  con- 
sidering the  ordinance.  They  agreed  to  accept 
its  provisions,  and  authorized  their  officers  to  ex- 
ecute the  agreement.  It  was  accordingly  executed 
and  filed. 

A  question  similar  to  that  under  consideration 
was  ruled  in  P.  and  B.  Pass.  R.  W.  Co.  v.  Bir- 
mingham (51  Pa.  41),  and  Same  r.  Pittsburgh, 
(80  Pa.  72).  The  Pittsburgh  and  Birmingham 
Pass.  R.  W.  Co.  was  authorized  to  construct  and 
operate  a  railway  along  Carson  Street,  in  the 
boroughs  of  Birmingham  and  South  Pittsburgh, 
both  of  which  were  afterwards  consolidated  with 
the  city  of  Pittsburgh.  The  8th  section  of 
the  company's  charter  provided  :  "  That  the  said 
railway  company  shall  not  be  permitted  to  use  or 
occupy  any  of  the  streets  of  the  said  city  of 
Pittsburgh  or  streets  of  said  boroughs  for  the  pur- 
poses of  their  railway,  until  the  consent  of  the 
councils  of  said  city  and  boroughs  is  first  thereto 
had  by  ordinance  duly  passed."  The  consent  of 
both  boroughs  was  given  upon  certain  terms  ex- 
pressed in  ordinances  passed  by  them  respectively. 
That  of  Birmingham  was  given  in  the  following 
words :  "  Said  railway  company,  in  addition  to 
other  requirements  of  the  charter,  shall  keep 
Carson  Street  in  perpetual  good  order  and  repair 
from  curb  to  curb,  its  whole  length,  from  the 
time  of  the  acceptance  of  this  ordinance."  That 
of  South  Pittsburgh  was  as  follows :  "  And  pro- 
vided also  that  said  railway  company  shall  keep 
said  Carson  Street  in  a  good  and  sufficient  state 
of  repair  from  curb  to  curb,  to  the  satisfaction  of 
the  committee  on  streets  and  also  keep 
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said  Carson  Street  in  a  reasonable  sanitary  con- 
dition." 

The  company  having  refused  to  remove  from 
Carson  Street  the  dirt  that  accumulated  by  reason 
of  its  ordinary  use  us  a  thoroughfare,  the  Court, 
in  an  action  brought  by  the  borough  to  recover 
the  cost  of  cleaning  the  street,  held  that  "the 
duties  of  defendants  below  arise,  not  only  from 
the  Act  of  Assembly,  but  also  from  their  contract 
with  the  plaintiffs,  the  borough  authorities,  with- 
out whose  consent  they  could  not  have  used  and 
occupied  Carson  Street"  (51  Pa.  42). 

Subsequently,  after  consolidation  of  the  bor- 
oughs with  the  city  of  Pittsburgh,  a  mass  of 
debris,  stones,  and  gravel  were  thrown  upon 
Carson  Street  by  an  unusual  rainfall.  The  city 
was  requested  by  the  company  to  remove  the  ob- 
struction, clean  the  street,  etc.,  and  having  re- 
fused to  do  so,  it  was  done  by  the  company,  and 
suit  was  brought  against  the  city  to  collect  the 
cost  thereof.  This  Court  held  that  there  could 
be  no  recovery.  Referring  to  the  Act  of  incor- 
poration and  ordinance  giving  consent  of  the 
borough,  Mr.  Justice  Mercur  said  :  "  The  mani. 
fest  intention  of  the  statute  and  of  the  ordinance 
was  to  transfer  to  the  company  the  exclusive  duty 
of  keeping  in  repair  all  that  portion  of  the  street 
which  lies  between  the  curbs.  Hence,  in  the 
words  of  the  former,  the  company  was  to  keep  the 
street  *in  perpetual  good  repair,'  and  in  those  of 
the  latter,  '  in  a  good  and  sufficient  state  of 
repair.'  Neither  contains  any  intimation  that 
the  municipality  was  to  repair  under  any  con- 
tingency. But  to  make  it  more  clear  tiiat  the 
company  assumed  the  whole  duty  of  keeping  the 
street  in  repair,  the  ordinance  required  it  to  be  so 
kept  '  to  the  satisfaction  of  the  committee  on 
streets.'  This  practically  gave  to  the  munici- 
pality the  power  of  deciding  on  the  goodness  and 
the  sufficiency  of  the  repairs  made  by  the  com- 
pany. Still  further,  the  ordinance  required  the 
company  to  keep  the  street  « in  a  reasonable 
sanitary  condition' "  (80  Pa.  75). 

By  reference  to  the  second  proviso  to  7th  sec- 
tion of  the  Act  of  April  15, 1858,  incorporating  the 
Girard  College  Passenger  Railway  Co.,  authori- 
zing it  to  occupy  Ninth  Street,  etc.,  it  will  be 
seen,  that  the  city  councils  may  from  time  to 
time,  by  ordinance,  establish  such  regulations  in- 
regard  to  said  railway  as  may  be  required  for  the  | 
paving,  repaving,  grading,  culverting,  and  the  j 
laying  of  gas  and  water  pipes  in  and  along  said 
streets,  and  to  prevent  obstructions  thereon." 

We  are  unable  to  see  that  there  is  anything 
ultra  vires  in  the  ordinance  granting  consent,  or 
that  there  is  anything  in  the  company's  agree- 
ment accepting  the  same  and  consenting  to  be 
bound  thereby,  that  in  any  manner  conflicts  with 
the  provisions  of  its  charter. 


As  heretofore  stated,  the  defendant  com|>any 
was  formed  by  merger  of  three  passenger  railway 
companies,  and  assumed  the  name  of  "  Ridge 
Avenue  Passenger  Railway  Co."  By  that  mer- 
ger the  duties  and  obligations  of  the  respective 
companies  devolved  on  the  new  one.  The  street, 
for  the  repaving  of  which  this  suit  was  brought, 
was  occupied  by  the  Girard  College  Passenger 
Railway  Co.,  chartered  by  the  Act  of  April  15, 
1858.  By  section  8  of  that  Act  the  company 
was,  in  express  terms,  declared  "  subject  to  an 
ordinance  of  city  councils,  entitled,  1  An  ordi- 
nance to  regulate  passenger  railways  in  the  city 
of  Philadelphia,'  approved  the  seventh  day  of 
July,  A.  D.  1857."  That  ordinance  provided, 
inter  alia,  as  follows : — 

"  Sect.  1  That  all  passenger  railroad 

companies  within  the  city  of  Philadelphia,  slnill 
bo  subject  to  the  restrictions,  limitations,  terms, 
and  conditions  hereinafter  provided  ;•  and  any 
such  company,  before  entering  upon  any  road, 
street,  avenue,  or  alley  within  the  limits  of  the 
said  city  shall  be  understood  and  deemed  to  be 
subject  thereto,  upon  the  conditions  hereinafter 
prescribed. 

"  Sect.  2.  That  it  shall  be  the  duty  of  said 
companies,  or  any  of  them,  to  conform  to  the 
surveys,  regulations,  and  gradients  as  they  are 
now  or  may  be  hereafter  established  by  law. 
They  shall  submit  all  proposed  plans,  courses, 
styles  of  rails,  and  the  manner  of  laying  the 
same  to  the  board  of  surveys  and  regulations,  for 
their  approval  and  sanction ;  ....  to  lay  Hag- 
stones  or  crossings,  along  the  line  of  the  paved 
streets  upon  which  the  rails  are  laid,  at  intervals 
not  exceeding  two  hundred  and  fifty  feet  ;"  etc. 

*•  Sect.  3.  That  all  railroad  companies  as  afore- 
said, shall  be  at  the  entire  cost  and  expense  of 
maintaining,  paving,  repairing,  and  repaving  that 
may  be  necessary  upon  any  road,  street,  avenue, 
or  alley  occupied  by  them.  That  for  the  conve- 
nience of  the  public,  it  shall  also  be  the  duty  of 
the  said  companies  to  clear  the  streets  or  other 
public  highways  that  they  may  occupy  of  snow 
or  any  other  obstruction  placed  thereon  by  such 
companies  when  the  same  impedes  the  travel 
upon  said  highways,"  etc. 

"  Sect.  4.  That  it  shall  be  the  duty  of  any  com- 
pany as  aforesaid,  when  requested  to  do  so  by  the 
chief  commissioner  of  highways,  to  remove  any 
obstruction,  mend,  or  repair  their  road,  pave  or 
repave  their  highways,  as  herein  before  provided  ; 
and  should  they  refuse  or  neglect  to  do  so  fur  ten 
days  from  the  date  of  such  notice,  then,  and  in 
such  case,  councils  may  forbid  the  running  of  any 
car  or  cars  upon  the  said  road  until  the  same  is 
fully  complied  with  ;  and  the  city  reserves  the 
right  in  all  such  cases  to  repair  or  repave  such 
streets,  and  the  expense  thereof  shall  be  a  judg- 
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ment  upon  the  road,  stock  and  effects  of  such  com* 
pany,  recoverable  as  such  judgments  are  now  re- 
coverable by  the  city  of  Philadelphia." 

The  remaining  five  sections  of  ihe  ordinance 
provide  in  detail  for  other  matters  which  have  no 
special  bearing  on  this  contention,  except  to  show, 
wiiat  is  already  quite  apparent,  that  the  per- 
mission given  to  occupy  streets,  etc.,  is  in  subordi- 
nation to  the  general  authority  and  power  of  the 
municipal  authorities  over  the  streets,  etc. 

The  ordinance  thus  referred  to  in  the  Act  of 
Assembly  is  in  effect  read  into  and  made  part  of 
t lie  company's  charter.  It  is  as  much  a  part  of 
the  law  of  its  being  as  any  part  of  the  Act  of 
Assembly  itself;  and  by  the  merger  and  consoli- 
dation aloresaid,it  in  fact  became  an  integral  part 
of  defendant  company's  charter.  The  third  sec- 
tion declares  in  plain  and  unequivocal  language 
that  the  company  shall  be  at  the  entire  cost  and 
expense  of  maintaining,  paving,  repairing,  and 
repaving  that  may  be  necessary  upon  any  road, 
sireet,  lane,  or  alley  occupied  by  it.  Considered 
in  connection  with  other  provisions  of  the  com- 
pany's charter,  the  words  here  employed  are  not 
susceptible  of  any  other  than  their  ordinary 
meaning. 

It  has  never  been  seriously  doubted,  nor  can 
it  be,  that  the  duty  to  repair,  or  to  repave, 
when  either  is  adjudged  necessary,  extends  to  the 
entire  roadway  from  curb  to  curb.  In  Philadel- 
phia &  Gray's  Ferry  Passenger  Railway  Co.  v.  The 
City  (2  Weekly  Notes,  639),  a  similar  ques- 
tion was  mooted  ;  and  in  a  very  able  opinion  by 
the  learned  President  of  Common  Pleas  No.  4,  it 
was  held  that  the  railway  company  was  bound  to 
keep  in  repair  the  entire  roadway  of  the  street  it 
occupied;  not  only  the  space  between  the  rails, 
but  the  entire  roadway  from  curb  to  curb.  To 
the  same  effect  are  Passenger  Railway  Co.  v.  City 
(13  Weekly  Notes,  487)  ;  Campbell  v.  Railway 
Co.  (27  Id.  274;  40  Leg.  Intel.  154);  Ridge 
Avenue  Passenger  Railway  Co.  v.  Philadelphia 
(124  Pa.  219)  ;  P.  &  B.  Passenger  Railway  Co. 
t\  Birmingham,  and  Same  v.  Pittsburgh  (supra). 

By  whom  is  the  necessity  for  repairing,  or  repav- 
ing, etc.,  to  be  determined?  Certainly  not  by  the 
company  itself,  but  by  the  municipal  authorities. 
As  a  general  rule,  it  is  their  special  province  to 
determine  when  repaving  is  needed,  nnd  how  it 
t-lnill  be  done,  whether  with  the  same  kind  of 
material  as  before,  or  with  a  different  and  better 
material.  It  was  never  intended  to  transfer  the 
duty  of  determining  these  matters,  or  either  of 
them,  from  the  municipal  authorities  to  any  one 
else.  The  proposition  that  because  cobble-stone 
was  the  kind  of  pavement  ordinarily  in  use  when 
defendant  company  was  chartered,  it  is  in  no 
event  bound  to  repave  with  any  other  and  more 
expensive  kind  of  material,  etc.,  is  wholly  unten- 


able. It  cannot  be  entertained  for  a 
It  was  never  contemplated  that  the  railway  com- 
pany would  continue  to  exist  and  perform  its 
corporate  functions  in  a  cobble-stone  age.  It 
was  called  into  being  with  the  view  of  progress. 
The  duties  specified  in  its  charter  were  imposed 
with  reference  to  the  changes  and  improved 
methods  of  street  paving  which  experience  might 
sanction,  as  superior  to  and  -more  economical 
than  old  methods.  In  other  words,  the  company 
is  bound  to  keep  pace  with  the  progress  of  the 
age  in  which  it  continues  to  exercise  its  corpo- 
rate functions.  The  city  authorities  have  just  as 
much  right  to  require  it  to  repave  at  its  own 
expense  with  a  new,  better,  and  more  expensive 
kind  of  pavement  as  they  have  to  cause  other 
streets  to  be  re  paved,  in  like  manner,  at  the 
public  expense. 

Six  points  for  charge  were  submitted  by  the 
plaintiff,  all  of  which  were  rightly  answered  by 
the  learned  Judge.  His  answers  appear  of 
record  and  require  no  further  comment,  except 
to  say  that  the  fifth  and  sixth  points  were  more 
favorable  to  the  defendant  company  than  any 
evidence  in  the  case  warranted.  The  first  three 
presented  questions  of  law,  and,  for  reasons  given 
in  the  answers  thereto,  they  were  properly  af- 
firmed. As  requested  in  the  fifth  and  sixth  points 
he  instructed  the  jury  : — 

First.  If  the  jury  believe  that  in  1886  it  was 
necessary  to  repave  the  pavement  on  Ninth 
street,  above  Race,  and  the  company  defendant 
failed  to  comply  with  notice  to  repave  it  with 
the  kind  of  pavement  suited  to  the  traffic  on  the 
street,  the  city  "had  a  right  to  lay  such  a  pave- 
ment at  the  cost  of  defendant. 

Second.  If  the  jury  believe  that  granite  block 
pavement  is,  considering  the  first  cost  and  the 
item  of  repairs,  as  cheap,  if  not  cheaper,  than 
cobble-stone  pavement,  and  is  the  kind  of  pave- 
ment suited  to  the  neighborhood  and  traffic  of 
Ninth  and  Race  streets,  and  with  which  the  city 
is,  as  fast  as  its  finances  will  permit,  resurfacing 
its  main  streets,  then  the  city  had  the  right  to 
repave  and  repair  Ninth  Street,  north  from  Race 
Street,  with  granite  blocks,  and  the  defendant 
company  is  liable  for  the  just  and  proper  cost 
I  thereof.  These  instructions  were  more  favorable 
to  the  defendant  company  than  it  was  entitled  to, 
The  verdict,  as  has  been  stated,  was  in  favor  of 
the  city.  By  necessary  implication,  the  jury 
must  have  found,  as  the  basis  of  their  verdict, 
the  facts  of  which  the  plaintiff's  fourth  to  fifth 
points  inclusive  are  predicated.  The  facts  thus 
established  by  the  finding  of  the  jury,  in  connec- 
tion with  the  charter  obligation,  and  duty  of  the 
railway  company,  as  correctly  explained  by  the 
Court,  entitled  the  plaintiff  to  recover. 

The  eight  points  for  charge  submitted  by  de- 
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fondant  were  rightly  refused,  for  reasons  given 
by  the  learned  Judge  in  his  answers.  It  follows 
that  neither  of  the  specifications  of  error  i9  sus- 
tained. 

Judgment  affirmed.  c.  k.  z. 


Jan.  '91.  298.  May  25,  1891. 

Mifflin  Bridge  Company  v.  County  of 
Juniata. 

Eminent  domain — Taking   of  toll-bridge  for 
public  use — Measure  of  damages — Evidence. 

Where  a  bridge  is  taken  by  a  county  for  public  use 
under  the  Act  of  May  8,  187tf  (P.  L.  131),  the  measure 
of  damages  is  the  value  or  the  property  to  the  owners, 
not  to  the  county  taking  it ;  and  such  value  is  to  be 
ascertained  not  only  by  the  cost  of  the  structure,  but 
also  by  the  value  of  its  franchises. 

The  cost  or  value  of  the  structure,  the  net  amount 
of  tolls,  and  the  market  value  of  the  capital  stock,  are 
all  elements  to  be  considered  in  ascertaining  the  value 
of  the  bridge  and  the  corporate  franchises. 

The  county  must  pay  for  the  bridge  at  its  actual 
value  at  the  time  of  takiug.  The  true  question  is  the 
value  of  the  bridge,  not  what  it  cost  uor  the  contract 
price,  for  the  contractor  may  have  taken  it  at  too  low 
a  figure,  or  the  owner  may  have  paid  too  much. 

When  the  bridge  company  had  giveu  in  evidence  to 
show  the  value  of  the  capital  stock  or  franchises,  the 
receipts  from  IoIIb,  it  is  clearly  competent  for  the  de- 
fendant, the  county,  to  put  in  evidence  the  return  of 
the  company  to  the  auditor  general  to  show  the  value 
placed  by  the  company  upon  its  own  stock,  a  valuation 
made  upon  the  oath  of  its  officers.  The  return  is  not 
conclusive  upon  the  question  of  value,  but  it  is  compe- 
tent and  important  evidence. 

It  is  not  relevant  to  show  what  the  county  could 
have  erected  a  new  bridge  for  on  the  site  of  the  old 
bridge  or  at  some  other  point. 

If  the  liability  of  the  bridge  to  destruction  by  flood 
or  ice  lessens  its  value,  this  is  to  be  considered  to  the 
exteut  that  it  decreases  the  value  of  the  property. 

Appeal  of  the  County  of  Juniata,  defendant, 
from  the  judgment  of  the  Common  Pleas  of 
Mifflin  County,  in  the  matter  of  the  assessment 
of  damages  for  taking  the  bridge  of  "  the  presi- 
dent, managers,  and  company,  for  ereeting  a 
bridge  over  the  Juniata  River,  at  or  near  the 
village  of  Mifflin,  in  the  county  of  Mifflin"  (now 
Juniata),  in  which  proceeding*  the  bridge  com- 
pany was  plaintiff  and  the  county  defendant. 

This  case  came  into  the  Common  Pleas  of 
Juniata  County  on  an  appeal  from  the  award  of 
viewers  appointed  by  the  Court  of  Quarter 
Sessions.  The  case  was  afterward  removed  from 
the  Common  Pleas  of  Juniata  to  the  Common 
Pleas  of  Mifflin  County,  upon  a  petition  for  a 
change  of  venue. 


On  the  trial,  before  Rucher,  P.  J.,  of  the 
Twentieth  Judicial  District,  plaintiff  's  counsel 
asked  L.  G.  Brown,  a  witness,  who  was  the  con- 
tractor for  this  bridge,  and  who  estimated  for  at 
least  a  hundred'  bridges  in  a  year,  "From  your 
knowledge  of  that  bridge,  Mr.  Brown,  what  would 
be  the  value  of  the  superstructure  in  the  market  ?" 
To  this  question  defendant  made  the  following  ob- 
jection: We  do  not  object  to  his  testifying  as  to 
what  the  contract  price  was  and  what  its  actual 
cost  was,  but  we  do  object  to  his  testifying  to  any 
imaginary  value  that  he  may  put  upon  it."  Ob- 
jection overruled  and  evidence  admitted.  Ex- 
ception.   (First  assignment  of  error.) 

Defendant  on  cross-examination  asked  the  same 
witness,  "What  did  it  cost  the  company?"  Ob- 
jected to  as  irrelevant  and  immaterial.  Objection 
sustained  and  evidence  rejected.  Exception. 
(Second  assignment  of  error.) 

Defendant  also  offered  to  ask  the  witness 
"  What  was  the  contract  price  of  the  King  Bridge 
Company  with  the  plaintiffs  for  the  erection  and 
construction  of  this  bridge,  and  what  did  the  plain- 
tiffs pay  the  King  Bridge  Company  for  it  ?"  Ob- 
jected to  as  immaterial.  Objection  sustained 
and  offer  rejected.  Exception.  (Third  assign- 
ment of  error.) 

On  cross-examination,  defendant  asked  the 
witness  who  had  superintended  the  repairs  to 
the  bridge  after  the  flood,  44  What  did  it  cost?" 
Objected  to.  Objection  sustained,  offer  rejected. 
Exception.    (Fourth  assignment  of  error.) 

Defendant  offered  to  prove  by  the  same  witness 
the  entire  cost  of  the  masonry  and  stone  work 
to  repair  the  damages  done  by  the  flood  of  1889, 
and  u|)on  which  the  present  bridge  is  erected. 
Objected  to  because  the  cost  is  not  an  indication 
of  what  it  is  worth.  Objection  sustained,  offer 
rejected.  Exception.  (Fifth  assignment  of 
error.) 

Defendant  offered  in  evidence  certified  copies 
of  the  returns  of  the  value  of  the  capital  stock, 
made  by  the  Bridge  Company  to  the  auditor- 
general,  from  the  year  1 881  to  the  time  of  trial,  for 
the  purpose  of  showing  the  company's  valuation 
placed  upon  its  own  stock.  Objected  to.  Ob- 
jection sustained,  offer  rejected.  Exception. 
(Sixth  assignment  of  error.) 

Defendant  also  offered  in  evidence  the  report 
for  the  year  1889,  to  be  followed  by  proof  that  at 
the  time  this  return  was  made  the  contracts  for 
the  repairs  had  been  made,  and  their  cost  ascer- 
tained ;  so  that  the  company  knew  what  the 
value  of  the  stock  was — for  the  purpose  of  show- 
iug  that  the  stock  was  no  more  valuable  at  the 
time  the  bridge  was  taken,  on  February  6,  1890, 
and  to  show  its  actual  real  value  at  the  time  it 
was  taken.  Objected  to.  Objection  sustained. 
Evidence  rejected.  Exception.  (Seventh  assign- 
ment of  error.) 
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Defendant  further  offered  to  show  for  what 
price  a  new  bridge  could  be  erected  at  this  point, 
in  all  respects  equal  to  the  one  erected  by  plain- 
tiff and  taken  by  the  county,  at  the  point  at 
which  that  bridge  stands,  between  Mifflin  and 
Patterson — for  the  purpose  of  showing  the  value 
of  the  bridge  taken  by  the  county  of  Juniata. 
Objected  to.  Objection  sustained,  and  evidence 
rejected.  Exception.  (Eighth  assignment  of 
error.) 

The  following  point  was  submitted  by  defen- 
dnnt : — 

(1)  That  in  estimating  the  value  of  property, 
the  jury  are  to  take  into  consideration  the  lia- 
bility to  destruction  of  the  property  by  flood  and 
ice.  Answer.  Affirmed.  If  the  jury  find  that 
the  property  was  liable  to  destruction  from  flood 
and  ice,  this  may  be  considered  to  the  extent 
that  this  liability  decreased  the  value  of  the  prop- 
erty.   (Eleventh  assignment  of  error.) 

The  facts  of  the  case  are  sufficiently  set  forth 
in  the  following  extract  from  the  charge  to  the 
jury  :_ 

44  This  controversy  arises  in  this  way :  The 
Legislature  of  Pennsylvania,  as  early  as  the  5th 
day  of  March,  1828,  granted  to  a  company  at 
Mifflintown,  the  county  seat  of  Juniata  County, 
the  right  to  construct  and  maintain  a  bridge  over 
tha  Juniata  River  at  that  point,  with  the  right  to 
exact  payment  of  the  tolls  fixed  by  the  charter. 
This  charter  was  amended  by  subsequent  legisla- 
tion, and  again  amended,  subject  to  the  general 
corporation  laws  of  this  State.  This  Bridge 
Company,  by  virtue  of  this  right  granted  to  them 
by  the  Commonwealth,  saw  fit  to  erect  and 
maintain  a  bridge  over  the  river  at  this  point, 
and  it  was  operated  from  the  time  of  its  con- 
struction down  until  the  6th  day  of  February, 
1890,  barring  some  occasions  when  it  had  been 
injured  or  destroyed  by  floods  for  a  short  period 
of  time. 

"  On  the  6th  day  of  February,  1890,  whilst 
the  Bridge  Company  were  in  the  possession  of  a 
bridge  which  was  new,  the  authorities  of  the 
county,  believing  that  this  right  to  exact  tolls 
was  an  embargo  upon  the  trade  aud  traffic  of  the 
county,  saw  fit  to  exercise  the  right  which  the 
Legislature  had  granted  it,  to  seize  and  appro- 
priate this  property  of  the  Bridge  Company  toils 
own  use.    They  did  so  seize  and  occupy  it. 

44  The  Legislature  wisely  provides  that  when 
the  county  takes  the  property  of  a  corporation  or 
of  individuals  for  its  own  use  that  the  damages 
are  to  be  paid  ;  that  these  damages  are  to  be  as- 
sessed not  by  a  jury  of  the  county  in  which  the 
property  is  located,  for  you  see  if  that  were  the 
case  you  would  have  the  jurors  sitting  in  judg- 
ment and  fixing  the  amount  of  money  to  be  paid, 
and  they  would  be  deeply  interested  in  the  re- 
sult ;  therefore  the  law  wisely  ordains  that  when 


property  is  taken  by  a  county  that  the  trial  shall 
be  removed  to  another  tribunal,  where  an  impar- 
tial jury  may  render  full  and  substantial  justice 
to  the  parties  litigant  without  being  moved  by 
any  pecuniary  consideration  which  may  affect 
their  own  pockets.  This  county  having  taken 
the  bridge,  the  company  was  entitled  to  dam- 
ages, and  under  the  Constitution  of'  the  Com- 
monwealth that  damage  was  to  be  fixed  by  a 
jury.  The  Common  Pleas  of  Juniata  County, 
therefore,  certified  the  case  to  this  county  for 
trial.  So,  gentlemen  of  the  jury,  you  have  the 
fact,  undisputed  and  undenied,  that  this  defend- 
ant, the  county  of  Juniata,  did,  on  the  6th  day  of 
February,  1890,  take  and  occupy  the  property 
belonging  to  this  bridge  company.  The  Consti- 
tution of  the  Commonwealth  wisely  declares  that 
whilst  the  county  of  Juniata  had  the  right  to  ex- 
ercise the  right  of  taking  the  property  of  the 
plaintiffs  and  appropriate  it  to  its  own  use,  whether 
the  plaintiffs  were  willing  or  not,  it  must  make 
compensation  to  the  plaintiffs  for  the  property 
that  they  were  deprived  of  by  the  county,  so 
that,  after  all,  the  sole  question  for  this  jury  to 
determine  is,  What  would  be  a  just  compensa- 
tion to  these  plaintiffs  for  the  injury  and  dumage 
that'  has  been  done  to  them  by  reason  of  the 
seizure  and  appropriation  of  its  property  by  the 
county  of  Juniata?  Thus,  you  see,  the  question 
narrows  itself  down  to  a  very  small  compass. 
Now,  gentlemen  of  the  jury,  much  has  been  said 
to  you  about  this  corporation  exacting  illegal 
tolls ;  there  is  not  a  particle  of  evidence  of  that 
fact  in  the  record.  We  have  no  evidence  on 
that  subject  whatever,  and  therefore  you  are  to 
disregard  it  entirely  in  reaching  a  conclusion. 
You  are  to  try  the  case  by  the  law  and  the  evi- 
dence, and  by  that  alone.  If  this  corporation 
did  exact  illegal  tolls,  these  tolls  do  not  belong 
to  the  county  of  Juniata,  but  would  belong  to  the 
people  who  illegally  paid  them,  and  thus  that 
can  have  no  influence  in  affecting  your  verdict 
one  way  or  the  other. 

44  The  measure  of  damages  in  this  case,  like 
every  other  question  of  this  character,  is  full 
compensation  for  the  injury  sustained ;  that  is 
the  measure  of  the  damages.  This  defendant 
had  the  right  to  take  the  property  of  the  plain- 
tiffs against  their  will,  bounded  by  the  limitation 
that  when  it  did  so  it  would  pay  the  full  value  of 
the  property  thus  appropriated.  Now  the  Su- 
preme Court  has  said,  in  a  similar  case,  that  in 
estimating  the  damages  for  property  of  this  char- 
acter the  property  and  franchises  of  a  bridge 
company  are  represented  by  its  stock,  and  the 
market  value  of  the  stock  may  be  said  to  repre- 
sent the  market  value  of  the  property  taken  as 
nearly  as  it  can  be  ascertained.  But,  gentlemen 
of  the  jury,  in  the  case  on  hand  we  have  no  evi- 
dence of  the  market  value  of  this  stock.  This 
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stock  was  not  listed  on  the  stock  exchanges  of 
the  commercial  centres  of  the  country,  where  it 
was  sold  daily,  nor  have  we  any  evidence  that  it 
passed  readily  from  hand  to  hand  by  sale  and 
transfer  in  the  borough  of  Mifflintown,  where  the 
bridge  was  located.  [It  seems  that  this  stock 
was  held  by  a  comparative  few,  and  there  was 
no  real  market  for  it — not  because  it  had  no 
value,  but  because  there  were  no  purchasers  or 
no  sellers ;  so,  in  the  absence  of  evidence  of  the 
market  value  of  the  stock,  the  jury  must  get  at 
the  damages  as  best  they  can.]  I  therefore 
charge  you  that  in  estimating  the  damages  in 
this  particular  question  you  are  to  take  into  con- 
sideration the  value  of  the  physical  structure  at 
the  time  that  this  county  of  Juniata  appropri- 
ated it  to  its  own  use,  and  this  value  must  be 
arrived  at  by  taking  into  consideration  the  length 
and  width  of  the  structure,  the  number  of  piers 
that  supported  the  superstructure,  the  value  of 
the  masonry,  the  value  of  the  fill  and  abutments, 
as  well  as  the  superstructure,  and  to  that  you  are 
to  add  the  value  of  the  franchise. 

"  Now  this  franchise  is  an  impalpable,  invisible 
thing  that  the  jury  cannot  lay  their  hands  on  or 
see  with  their  eyes;  nevertheless  it  may  be  a 
very  valuable  thing  and  worth  really  more  than 
the  physical  structure  in  the  particular  case.  I 
am  not  saying  that  this  is  the  case  here;  but 
whatever  their  rights  to  take  tolls  were,  which 
constitutes  the  franchise  here,  that  is  an  element 
of  damage  to  be  computed  by  the  jury  and  that 
is  to  be  added  to  the  physical  structure  at  the 
time  of  the  appropriation  of  this  bridge  by  the 
county.  [Now  the  value  of  a  bridge  structure, 
as  well  as  the  value  of  the  franchise,  depends  to 
a  very  great  extent  upon  the  locality  in  which  it 
is  located.  Let  me  illustrate:  A  company  goes 
down  into  the  Narrows,  between  this  borough 
and  the  borough  of  Mifflintown — down  in  the 
centre,  about  nine  miles  from  the  face  of  man  ; 
at  either  end  of  the  Narrows  they  erect  a  struc- 
ture that  would  withstand  flood  and  ice  and  ex- 
pend $50,000  for  it.  If  the  county  would  come 
and  seize  that  it  would  not  be  so  valuable,  being 
located  in  a  sparsely  settled  country  where  there 
were  no  passengers  to  cross  it  and  no  traffic  to 
go  over  it,  as  it  would  be  in  the  borough  of  Miff- 
lintown, the  county  town  of  Juniata ;  so,  in  de- 
termining the  value  of  it,  you  will  have  to  con- 
sider the  fact  that  it  spans  the  river  at  the  county 
town  of  Juniata,  and  take  into  consideration  the 
nature  of  country  around  it,  the  number  of  the 
popolation,  and  the  amount  of  travel  that  would 
naturally  go  over  it,  with  the  revenues  that  the 
traffic  would  bring  to  the  coffers  of  the  plaintiff 
company."] 

Verdict  for  plaintiffs  for  $52,708.50,  and  judg- 
ment thereon  ;  whereupon  defendant  took  this 
appeal  assigning  for  error  the  admission  and 


refusal  of  the  foregoing  offers  of  testimony,  the 
answer  to  the  above  point,  and  the  portions  of 
the  charge  included  between  brackets. 

Alfred  J.  Patterson  and  David  W.  Woods,  for 
appellant. 

B.  F.  Junkin  and  Andrew  Reed,  for  appellees. 

October  5,  1891.  Paxson,  C.  J.  It  was 
held  in  Montgomery  County  v.  Bridge  Company 
(110  Pa.  54),  that  where  a  bridge  is  taken  by  a 
county  for  public  use  under  the  Act  of  May  8, 
1876  (P.  L.  131),  the  measure  of  damages  is 
the  value  of  the  property  to  the  owners,  not  to 
the  county  taking  it,  and  that  such  value  is  to  be 
ascertained  not  only  by  the  cost  of  the  structure 
but  also  by  the  value  of  its  franchises.  The 
value  of  its  franchises  depends  largely  upon  its 
earning  capacity.  A  bridge,  as  was  observed  in 
the  case  cited,  is  a  peculiar  kind  of  property,  and 
seldom  has  a  market  value.  The  value  of  its 
capital  stock  may,  and  generally  does,  indicate 
with  some  accuracy,  the  value  of  its  franchises. 
Hence,  in  an  action  against  a  county  for  taking 
a  bridge,  the  cost  or  value  of  the  structure,  the 
amount  of  net  tolls,  and  I  he  market  value  of  its 
capital  stock,  are  all  elements  to  be  considered  in 
ascertaining  the  value  of  the  bridge  and  its  cor- 
porate franchises.  No  one  of  these  elements, 
standing  alone,  would  in  all  cases,  furnish  a  test ; 
considered  together,  they  will  seldom  fail  to  lead 
to  a  satisfactory  result. 

The  first  three  assignments  may  be  considered 
together.  The  witness,  L.  G.  Brown,  was  asked 
as  to  the  value  of  the  bridge,  by  which  I  under- 
stand to  be  meant  the  superstructure  only.  This 
was  objected  to  on  the  ground  that  Brown,  hav- 
ing contracted  for  the  erection  of  the  bridge, 
should  have  been  asked  as  to  the  contract  price. 
We  do  not  think  this  objection  well  taken.  The 
true  question  was  the  value  of  the  bridge,  not 
what  it  cost.  The  contractor  may  have  taken  it 
at  too  low  a  figure,  or  the  owner  may  have  paid 
too  much  ;  the  county  is  entitled  to  pay  for  it  at 
its  actual  value  at  the  time  of  taking. 

The  fourth  and  fifth  assignments  allege  that 
the  Court  below  erred  in  rejecting  evidence  in 
reference  to  the  cost  of  certain  repairs  to  the 
bridge.  The  evidence  was  clearly  irrelevant  and 
properly  rejected. 

The  sixth  assignment  is  more  serious.  The 
defendant  offered  a  certified  copy  of  the  returns 
made  by  the  bridge  company  of  the  value  of  its 
capital  stock  to  the  auditor-general  under  oath, 
from  the  year  1881  up  to  the  present  time.  This 
was  offered  for  the  purpose  of  showing  the  value 
of  the  capital  stock  as  made  for  the  company 
under  oath  by  its  offioers. 

The  capital  stock  represents  the  property  and 
franchises  of  the  corporation,  and  as  before 
observed  is  an  element  to  ascertain  the  damages. 
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The  plaintiff  had  given  in  evidence  to  show  the 
value  of  the  capita)  stork  or  franchises,  the 
receipts  from  tolls  for  1884,  5,  6,  7,  8,  9.  It  was 
clearly  competent,  therefore,  for  the  defendant 
to  show  the  value  placed  by  the  company  upon 
its  own  stock  ;  a  valuation  made  upon  the  oath 
of  its  officers.  It  is  no  answer  to  this  to  say 
that  the  return  was  made  by  the  officers  and  not 
by  the  stockholders.  The  officers  were  the  duly 
constituted  agents  or  representatives  of  the  latter; 
and  their  act  was  the  act  of  the  corporation  itself. 
The  return  was  made  in  pursuance  of  the  Act  of 
Assembly,  and  was  the  official  act  of  the  corpora- 
tion. Hence,  we  need  not  discuss  the  cases  cited 
as  to  the  j>ower  of  an  agent  to  bind  his  principal 
by  his  declarations.  They  are  not  relevant. 
While  this  return  does  not  -conclude  the  bridge 
company  upon  the  question  of  value,  it  is  never- 
theless competent  evidence  for  the  consideration 
of  the  jury,  and  is  moreover  important.  The 
difference  between  the  verdict  and  the  valuation 
placed  upon  its  property  by  the  company,  under 
the  oath  of  its  officers,  is  so  great  as  to  justify  the 
suggestion  that  the  verdict  was  too  large,  or  the 
company  has  undervalued  its  property  to  escape 
taxation. 

What  has  been  said  covers  the  seventh  assign- 
ment. The  eighth  assignment  is  not  sustained. 
It  was  not  relevant  to  show  what  the  county 
could  have  erected  a  new  bridge  for,  at  this  or 
some  other  point.  The  county  might  have 
erected  a  new  bridge,  but  it  preferred  to  take 
the  bridge  of  the  plaintiff,  and  must  pay  for  it 
at  its  value  to  the  latter.  The  remaining  assign- 
ments refer  to  the  charge  of  the  Court,  and  are  not 
sustained.  The  learned  Judge  said  in  answer  to 
the  defendant's  first  point :  **  If  the  jury  finds  that 
the  property  was  liable  to  destruction  from  flood 
or  ice,  this  may  be  considered  to  the  extent  that 
this  liability  decreased  the  value  of  the  property." 
This  was  an  affirmance  of  the  point,  but  the  de- 
fendant complains  that  it  was  not  strong  enough 
and  that  the  learned  Judge  should  have  instructed 
the  jury  that  they  must  consider  the  matters  re- 
ferred to,  instead  of  that  they  may  do  so.  This 
is  somewhat  of  a  refinement.  The  jury  could 
not  fail  to  have  understood  that  if  the  liability  to 
destruction  from  flood  and  ice  lessened  the  value 
of  the  property,  their  verdict  should  be  reduced 
to  that  extent. 

The  judgment  is  reversed,  and  a  venire  facias 
de  novo  awarded.  h.  8.  p..n. 


Jan.  '91,  102.  February  11,  1891. 

Clayton  v.  McCay. 

Co-heirs — Tenants  in  common — Liability  to 
account. 

When  one  of  several  co-beirs  is  in  possession  of  the 
premises,  he  is  liable  to  account  to  his  co-tenants  for 
the  use  of  their  share  of  the  land.  Such  liability  to 
account  is  an  incident  of  the  possession,  and  is  inde- 
pendent of  any  agreement  between  the  parties. 

If  the  co-heir  has  obtained  possession  by  an  agree- 
ment between  himself  and  his  co-tenants,  he  is  bound 
to  restore  possession  as  fully  as  he  has  received  it  by 
virtue  of  that  agreement ;  and  the  possession  of  his 
tenants,  continued  after  the  agreement  comes  to  an 
end,  is  his  possession.  He  cannot  subject  his  co- 
tenants  to  the  risk,  delay,  and  expense  of  litigation  in 
turning  such  tenants  out. 

The  amount  fixed  by  such  an  agreement  as  the 
rental  value  of  the  premises,  may  be  justly  assumed  as 
the  standard  of  value  for  the  whole  period  of  exclusive 
occupancy,  when  there  is  no  evidence  of  a  change  of 
value. 

Appeal  of  Sarah  J.  Clayton  and  Thomas  J. 
Clayton,  her  husband,  and  George  L.  McCay, 
plaintiff's,  from  the  decree  of  the  Common  Pleas 
of  Delaware  County,  sustaining  exceptions  tiled 
to  the  report  of  the  Master  upon  a  supplemental 
bill  filed  for  an  account  for  certain  rents  in  an 
action  of  partition  wherein  Sarah  J.  Clayton  and 
Thomas  J.  Clayton  her  husband,  George  L. 
McCay,  and  William  McCay,  were  plaintiffs, 
and  John  B.  McCay,  Jr.,  and  Emma  McCay, 
were  defendants. 

The  facts  of  the  case  were  as  follows  :  John 
B.  McCay  died  on  February  28,  1885,  seised  of 
certain  lands,  and  leaving  five  children,  the 
parties  to  this  suit.  After  his  death  a  paper  pur- 
porting to  be  his  last  will  and  testament  was 
presented  for  probate,  by  which  he  left  to  his 
daughter  Sarah  certain  bank  stock  and  annuities 
payable  by  Emma  and  John  out  of  the  lands 
devised  to  them.  To  William  he  left  a  tract  of 
land  called  44  The  Mill  Farm ;"  to  John,  a  farm 
then  in  possession  of  his  son  William  ;  to  George 
44  The  Bethel  Farm,"  and  to  Emma  44  The  Home- 
stead Farm,"  where  he  was  living  at  the  time  of 
his  death,  with  his  two  children,  John  and  Emma. 
Caveats  were  filed,  and  an  issue  devisavit  vel  non 
was  granted,  which  was  tried  April  20,  1887, 
and  resulted  in  a  verdict  against  the  will,  and  on 
June  6,  1887,  the  Court  made  a  formal  decree 
reversing  the  register  who  had  admitted  the  will 
to  probate,  and  declaring  the  said  decedent  in- 
testate. On  April  1,  1885,  while  the  contest 
over  the  will  was  pending,  the  several  children 
and  heirs  of  John  B.  McCay  entered  into  «n 
agreement  which,  after  reciting  the  facts,  and 
stating  that  the  agreement  was  made, 44  in  order 
to  subserve  the  best  interest  of  the  heirs,"  and  to 
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make  some  arrangement  with  reference  to  the 
occupancy  of  the  real  estate  pending  the  contro- 
versy over  the  said  alleged  will,  provided : — 

Fourth.  Th«  several  devisees  under  the  said  alleged 
will  who  would  be  entitled  to  the  coutrol  and  possession 
of  the  real  estate  devised  thereby,  if  the  said  will  had 
been  admitted  to  probate,  shall  enter  into  possession  of 
their  respective  parts,  except  William,  being  now  in 
possession  of  the  land  devised  to  John,  and  abont 
eight  acres  of  that  devised  to  himself,  shall  remain  in 
possession  thereof,  pending  litigation  upon  said  alleged 
will  and  John  shall  have  possession  of  the  remainder 
of  the  part  devised  to  William  during  the  same  period. 
Each  accounting  to  the  other,  in  case  the  will  is  sus- 
tained, for  the  rent  of  the  respective  parts  according  to 
the  annexed  schedule  of  rents,  so  as  to  give  each  the 
proper  rental  value  of  the  land  devised  to  him.  The 
rent  due  by  John  to  William  being  set  off  against  that 
much  of  the  rent  due  by  William  to  John,  and,  in  case 
the  will  is  not  sustained,  then  each  shall  account  to 
the  parties  legally  entitled  to  the  rent  at  the  same 
rate,  provided  that  William  shall  have  the  privilege 
of  manuring  the  eight  acres  with  manure  from  the 
land  devised  to  John,  and  John  shall  have  the  privi- 
lege of  removing  from  the  premises  of  William  occu- 
pied by  John  any  hay  or  grass  he  may  cut  on  the  land 
devised  to  William  to  compensate  him  for  the  manure 
so  taken  by  William. 

Fifth.  In  case  the  alleged  will  shall  not  be  proven 
and  unstained  as  the  last  will  and  testament  of  the 
said  decedent,  and  said  real  estate  shall  become  dis- 
tributable nnder  the  intestate  laws,  or  under  the  pro- 
visions of  any  other  paper  which  may  be  established 
as  a  will  of  said  decedent,  whereby  a  different  scheme 
of  distribution  may  become  necessary,  then,  in  either 
of  such  cases,  the  severat  children  who  are  to  have  the 
possession  of  the  lands  under  this  agreement  shall 
account  for,  and  pay  over  and  be  charged  with  rents 
for  their  respective  portion  as  follows:  — 

SCHEDULE  or  RRKT8. 

William  shall  pay  for  the  land  devised  to  John  the 
annual  rent  of  $516,  and  for  the  eight  acres  devised  to 
himself,  the  annual  rent  of  $32. 

John  shall  pay  for  the  land  devised  to  William,  the 
annual  rent  of  $312. 

George  shall  pay  for  the  land  devised  to  him,  the 
anuual  rent  of  $186,  and 

Emma  shall  pay  for  the  land  devised  to  her,  the 
annual  rent  of  $700.  In  every  case  to  be  computed 
from  the  1st  day  of  April,  1885. 

lu  all  cases  the  occupants  of  each  tract  of  land  uuder 
the  provisions  hereof,  shall  pay  the  taxes  payable 
thereon  during  the  term. 

Under  thia  agreement  full  and  absolute  pos- 
session was  laken  by  the  parties  of  the  land 
allotted  to  each. 

On  May  11,  1887,  the  plaintiffs  in  this  case 
began  an  action  of  ejectment  against  the  defend- 
ants to  recover  their  undivided  interests  as  heirs- 
at-lnw  of  the  decedent  in  the  two  farms,  occu- 
pied by  the  decedent,  with  the  defendants,  at  the 
time  of  his  death,  and  of  which  the  defendants, 
at  the  time  of  the  commencement  of  the  eject- 
ment, had  possession  under  the  above  agreement. 
A  verdict  was  found,  in  this  action  of  ejectment, 
for  the  plaintiffs,  and  the  judgment  was  confirmed 


by  the  Supreme  Court.  (See  McCay  v.  Clayton, 
21  Weekly  Notes,  98.) 

On  May  12,  1887,  one  day  after  the  ejectment 
suit  was  begun,  the  plaintiffs  also  filed  a  bill  for 
partition  of  the  lands  in  question  making  the 
same  two  heirs  defendants.  John  T.  Reynolds, 
Esq.,  was  appointed  Master  to  make  partition, 
and  subsequently  he  reported  that  he  had  sold  the 
whole  property,  which  report  was  duly  confirmed, 
a  deed  made  pursuant  thereto,  and  possession 
delivered  by  the  Master  on  April  1,  1889,  to  the 
purchaser. 

On  April  5,  1889,  the  bill,  under  which  this 
contention  arises,  was  filed,  as  supplemental  to 
the  original  bill  for  partition,  for  the  purpose  of 
obtaining  an  account  of  the  rents,  issues,  and 
profits  of  the  lands  in  the  possession  of  the 
defendants. 

The  defendants  contended  before  the  Master 
(John  T.  Reynolds,  Esq.)  that  under  the  agree- 
ment of  April  1,  188;>,  they  had  the  right  to 
terminate  their  liability  for  rent  at  the  end  of  the 
year,  during  which  the  controversy  over  the  will 
ceased,  and  litigation  was  ended;  that  the  will 
was  set  aside  June  6,  1887,  and  the  ejectment 
suit  terminated  March  6,  1888;  and  that,  there- 
fore, all  contests  about  the  will  were  finally 
ended  prior  to  April  1,  1888.  On  the  oilier 
hand,  the  plaintiffs  claimed  that  the  defendants 
were  liable  to  account  up  to  April  1,  1889,  at 
which  time  the  purchaser  of  the  properties  went 
into  possession,  and  the  possession  of  the  several 
heirs  under  the  agreement  of  April  1,  1885,  ter- 
minated. 

The  Master  held  that  the  agreementended  when 
"  the  controversy  over  said  alleged  will  ended,' 
viz.,  with  the  verdict  of  April  20,  1887  ;  that  it 
then  ceased  absolutely,  and  with  it  the  mutual 
rights  and  obligations  of  the  parties  thereto,  un- 
less by  common  consent  they  chose  to  continue 
in  possession  of  the  said  lands  for  a  further  period. 
If  they  did  thus  remain  in  possession,  there 
would  then  be  raised  by  implication  an  agree- 
ment between  the  said  parties,  indefinite  as  to 
time,  but  in  terms  and  conditions  the  same  as 
the  original  compact,  and  conferring  and  im- 
posing respectively  on  the  said  parties  the  same 
rights  and  obligations.  He  found  as  a  fact  that 
on  December  24,  1887,  the  defendants,  John  B. 
McCay  and  Emma  McCay,  gave  notice  in  writ- 
ing to  all  the  other  heirs,  that  they  were  not 
satisfied  to  continue  on  farms  occupied  by  them  for 
another  year,  under  existing  terms  as  to  rent, 
and  unless  a  satisfactory  arrangement  could  be 
made  they  would  vacate  the  property  on  the  first 
of  April  following,  which  they  designated  in  said 
notice  as  *•  the  end  of  our  present  terms."  He 
also  found  that  about  the  same  time  the  leases 
made  by  the  defendants  to  subtenants  upon  said 
farms  were  renewed  for  another  year.    He  there- 
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fore  found  that  tlie  defendants  did  retain  posses- 1  the  days  heretofore  named,  the  agreement  to  pay 


gion  of  their  respective  holdings  until  April  1, 
1889,  their  actions  showing  that  they  had  en- 
tered  upon  a  subsequent,  implied  agreement  on 
the  same  terms  as  the  written,  which  could  not 
be  terminated  except  by  a  partition,  or  the  mu- 
tual consent  of  all  the  parties  concerned. 

A  decree  to  that  effect  was  reported  by  the 
Mnster,  which  was  set  aside  by  the  Court, 
Waddell,  P.  J.,  of  Chester  County,  filing  the 
following  opinion  : — 

u  The  exceptions  filed  to  the  Master's  report 
and  pressed  upon  the  argument,  relate  solely  to 
the  liability  of  the  defendants,  for  the  rent  of 
their  respective  properties,  from  April  1,  1888, 
to  April  1,  1889. 

"  This  liability  depends,  as  the  Master  properly 
says,  upon  the  construction  of  a  certain  agree- 
ment, entered  into  by  both  the  plaintiffs  and  de- 
fendants, on  the  first  day  of  April,  1885.  He 
holds  that  it  was  a  leasing  of  the  premises  by  the 
plaintiffs  to  the  defendants,  and  by  reason  of  the 
terms  of  this  lease,  and  the  law  applicable  thereto, 
they  are  liable  for  the  rent  in  question.  [We 
doubt,  however,  whether  the  position  of  landlord 
and  tenant  existed,  and,  therefore,  whether  the 
rules  applicable  to  such  a  relationship  apply."] 
(Third  assignment  of  error.)  "The  defendants 
were  either  the  devisees  of  John  B.  McCay,  or 
hie  heirs-at-law,  and  in  either  event  they  owned, 
and  were  entitled  to  the  possession  of  the  land 
referred  to  in  the  agreement.  They  agreed 
among  themselves  to  pay  for  its  occupancy,  *  pend- 
ing the  controversy  over  his  alleged  will;'  not  as 
tenants,  but  *  in  order  to  subserve  the  best  in- 
terest of  the  heirs.'  [When  this  controversy 
ended,  they  were  no  longer  liable  to  pay  the  rent. 
They  made  no  agreement  to  pay  after  that  event 
happened."]  (Fourth  assignment  of  error.)  "When 
did  it  happen  ?  The  Master  says  the  controversy 
ended  with  the  verdict  on  the  issue,  to  wit, 
April  20,  1887.  This  may  admit  of  some  ques- 
tion, but  whether  it  ended  on  that  day  or  on  the 
6th  day  of  March,  1888,  when  the  remittitur  from 
the  Supreme  Court  was  filed,  is  immaterial  in 
this  view  of  the  case,  since  the  defendants  admit 
their  liability,  up  to  March  31,  1888;  and  such 
a  liability  may  be  properly  inferred  from  the 
terms  of  their  agreement. 

["  It  is  an  agreement  to  pay  a  stipulated 
annual  rent,  and  the  year  is  to  be  computed  from 
the  first  day  of  April,  1885.  Hence,  we  infer, 
if  the  controversy  over  the  will  should  end  at  any 
time  between  April  and  April,  the  occupier 
would  be  liable  to  pay  the  rent  for  the  current 
year,  up  to  the  following  1st  day  of  April. 
When  the  controversy  terminated,  and  the  1st 
day  of  April  alter  such  termination  arrived,  his 
agreement  to  pay  rent  ended.  If,  therefore,  the 
controversy  over  the  will  ceased  upon  either  of 


rent  would  only  be  binding  up  to  the  following 
1st  day  of  April.  That  would  be  April  1, 
1888."]  (Fifth  assignment  of  error.) 

["  Wft9  there  any  agreement  on  the  part  of 
these  defendants,  by  implication  or  otherwise,  to 
continue  tbeir  liability  beyond  that  date?  We 
do  not  find  it  in  the  evidence.  They  may  have 
prevented  their  co-tenants  from  obtaining  entire 
possession  of  certain  portions  of  the  property,  by 
having  rented  them,  but  this  renting  only  affected 
their  own  interest. 

"  In  our  opinion,  such  an  act  did  not  amount 
to  an  extension  or  renewal  of  their  agreement  to 
pay  rent  for  a  longer  period  of  time  than  the 
April  following  the  end  of  the  controversy  over 
the  will."]  (Sixth  assignment  of  error.) 

"  If  we  are  to  be  bound  by  this  view  of  the 
agreement,  their  liability  for  rent  would  end  with 
April  1,  1888. 

"  But  if  the  parties  are  to  be  considered  as 
standing  in  the  relation  of  landlord  and  tenant  to 
each  other,  then  what  is  the  liability  of  these  de- 
fendants? They  are  to  pay  an  annual  rent  and 
it  was  to  be  computed  from  a  fixed  period,  but 
the  duration  of  their  tenancy  was  for  an  indefi- 
nite period  of  time.  It  depended  upon  a  contin- 
gency. Such  a  lease  is  regarded  as  a  lease  from 
year  to  year.  (Lesley  r.  Randolph,  4  R.  123; 
Thomas  r.  Wright,  9  S.  &  R.  87 ;  Jones  r. 
Kroll,  116  Pa.  85.)  If  their  tenancy  ran  from 
April  to  April,  then  the  termination  of  the  con- 
troversy over  the  will  merely  indicated  the  year 
within  which  this  tenancy  would  cease.  If  this 
is  so,  the  current  year  for  which  rent  was  payable 
always  terminated  on  the  31st  day  of  March  of 
each  year,  whether  the  contingency  happened  or 
not.  The  tenant  might  quit,  however,  at  the  end 
of  any  current  year,  provided  the  contingency 
upon  which  his  tenancy  depended,  happened 
during  that  year.  He  was  not  required  to  give 
notice  of  his  intention  to  quit.  (Cook  v.  Neilson, 
10  Pa.  41  ;  Brown  v.  Brightly,  14  Weeklt 
Notes,  497.)  Here  the  tenancy  depended  upon 
the  conclusion  of  the  controversy  over  the  will. 
The  Master  finds  that  this  terminated  on  the  20th 
day  of  April,  1887.  If  he  is  in  error  as  to  this 
date,  it  certainly  ended  some  time  before  April 
1,  1888.  The  contingency  upon  which  the 
tenancy  depended  had,  therefore,  happened 
between  April  1,  1887,  and  April  1,  1888,  and, 
if  we  are  right,  the  tenant  was  entitled  to  term- 
inate the  tenancy  at  the  end  of  that  current  year. 
This  ended  on  the  31st  day  of  March,  1888,  and 
on  that  day  the  tenants  left  the  premises. 

"It  was  a  surrender  at  the  end  of  the  term, 
and  not  a  surrender  during  the  term.    If  notice 
of  their  intention  to  leave  was  necessary  it  was 
given  on  the  24th  day  of  December,  1887. 
["  If,  as  tenants  of  the  plaintiffs,  they  had  sub- 
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let  any  portion  of  the  premises,  it  was  a  letting 
in  excess  of  their  own  estates,  and  was  void  as  to 
those  whose  estates  it  infringed  upon."]  (Seventh 
assignment  of  error.) 

{"The  Master  holds  that  the  agreement  hetween 
these  parties  ended  when  the  controversy  over 
the  will  ended,  to  wit,  on  April  20,  1887  ;  that 
their  mutual  rights  and  obligations  then  ceased, 
unless  by  common  consent  they  chose  to  continue 
in  possession  of  the  lands  for  a  further  period  ; 
and  if  they  did  thus  remain  in  possession,  there 
would  be  raised  by  implication  an  agreement 
between  them,  indefinite  as  to  time,  but  in  terms 
and  conditions  the  same  as  the  original  compact, 
and  conferring  and  imposing  upon  the  respective 
parties  the  same  rights  and  obligations.  We 
must  differ  with  the  learned  Master  in  this  view 
of  the  case."]  (Eighth  assignment  of  error.) 

[•«  If  the  agreement  of  April  1,  1885,  is  to  be 
regarded  simply  as  a  contract,  then  whenever 
their  rights  and  obligations  under  it  ceased,  and 
were  determined  by  its  own  terms  and  prov  isions, 
there  can  be  no  new  contract  raised  by  implica- 
tion. The  relative  rights  and  obligations  of  the 
parties  were  at  an  end."]  (Ninth  assignment  of 
error.) 

"  If,  however,  it  is  to  be  regarded  as  a  lease, 
and  these  defendants  occupied  the  position  of 
tenants,  then  their  rights  and  obligations  as  such 
tenants  must  depend  upon  the  character  of  their 
tenancy.  If  this  was  a  tenancy  for  years,  and 
they  held  over  after  its  termination,  they  became 
either  trespassers  or  tenants  from  year  to  year,, 
as  their  landlords  might  elect,  subject  to  all  such 
covenants  contained  in  the  original  lease  as  ap- 
plied to  their  situation.  (Laguerenne  v.  Dough- 
erty, 35  Pa.  45 ;  Phillips  v.  Monies,  4  Wbart. 
22G;  Hemphill  v.  Flynn,  2  Pa.  144.) 

"  If  the  landlord  saw  tit  to  regard  them  as  ten- 
ants, then  they  impliedly  agreed  to  pay  the  same 
rent,  and  at  the  same  point  of  time,  as  they  agreed 
to  |iay  for  the  first  year.  Their  tenancy  com- 
menced with  each  year,  as  fixed  by  the  original 
agreement.  (Diller  v.  Roberts,  13  S.  &  R.  C3  ; 
Wood  on  Landlord  and  Tenant,  62.)  If  the 
lease  created  a  tenancy  for  years,  and  fixed  the 
limit  of  the  year,  then  the  same  limit  as  to  the 
year  continued  if  the  tenants  held  over.  The 
duration  of  the  lease  would  be  as  definite  as  the 
amount  of  rent.  If,  then,  the  lease  is  to  be  re- 
garded as  a  lease  from  year  to  year,  and  it  re- 
quired the  year  to  be  computed  from  April  1, 
1885,  it  would  end  March  31  of  the  following 
year,  and  so  on,  from  year  to  year,  until  it  term- 
inated, and  the  liability  of  the  tenant  for  rent 
would  cease  at  that  point  of  time  in  one  of  these 
years. 

**  In  whatever  aspect  we  view  the  question, 
therefore,  we  are  constrained  to  differ  from  the 
Master  in  his  conclusions.    [We  do  not  see  how 


these  defendants  can  be  held  liable  beyond  the 
first  day  of  April,  1888.  We  understand  the 
Master  has  charged  them  each  with  the  annual 
rent  due  from  April  1,  1888,  to  April  I,  1889. 
In  this  particular  we  think  he  has  erred,  and  we 
must  remit  his  report  for  correction,  and  request 
him  to  make  distribution  in  accordance  with 
the  views  herein  expressed."]  (Second  assign- 
ment of  error.) 

Whereupon  the  plaintiffs  took  this  appeal,  as- 
signing for  error,  inter  alia,  the  portions  of  the 
opinion  given  above  in  brackets,  and  that  the 
Court  did  not  direct  that  the  costs  of  the  supple- 
mental bill  should  be  paid  by  the  defendants, 
John  B.  McCay,  Jr.,  and  Emma  McCay. 

V.  Gilpin  Robinson  and  Isaac  Johnson,  for 
appellants. 

Even  apart  from  the  agreement,  the  defendants, 
being  in  possession,  were  liable  to  account  to 
their  co-heirs. 

Statute  of  Anne,  Rob.  Digest,  48,  and  note. 

4  Kent's  Com.  365,  and  note 

Lorimer  v.  Lorimer,  1  Madd.  Ch.  Fr.  249. 

Jackson  &  Gross,  Landlord  and  Tenant,  15. 

Paxson  v.  Gamewell,  82  Va.  706  (1  S.  E.  Rep.  92). 

Clements  v.  Cates,  49  Ark.  242  (4  9.  W.  Rep. 
776). 

Tolti  v.  West,  1  Western  Rep.  856. 
The  facts  of  this  case  are  sufficient  to  bring  it 
under  the  strict  construction  of  the  Statute  of 
Anne. 

Sailer  v.  Sailer,  3  Central  Rep.  687. 
Kitts  c.  Church,  3  N.  E.  Rep.  116. 
Holey  v.  Barettis,  8  West.  Rep.  691. 
Almy  v.  Deiuels,  4  N.  Bng.  Rep.  915  ;  S.  C.  15  R. 
I.  318  ;  10  Atl.  Rep.  654. 

John  M.  BroomaU  {Henry  C.  Howard  with 
him),  for  appellees. 

October  5,  1891.  Steruett,  J.  The  main 
question  presented  for  decision  by  this  record  is 
whether  or  not  these  appellees  are  liable  to  ac- 
count for  the  rental  value,  during  the  year  ending 
April  1,  1889,  of  the  lands  which  had  been  as- 
signed them  under  the  agreement  of  April  1 ,  1885. 
They  admit  that  they  obtained  possession  of  those 
lands,  and  so  held  them  until  April  1st.  1888,  by 
virtue  of  that  agreement ;  and  the  finding  of  the 
Master,  that  their  possession  continued  until 
April  1,  1889,  roust,  in  the  absence  of  manifest 
error,  be  assumed  to  be  the  fact.  The  admission 
of  appellees  that  their  tenants  continued  in  pos- 
session of  part  of  the  premises,  in  itself  justifies 
the  finding.  The  possession  of  these  tenants  was 
their  possession ;  they  could  not  subject  these 
appellants  to  the  risk,  delay,  and  expense  of  liti- 
gation in  turning  the  tenants  out.  In  contem- 
plation of  the  agreement,  and  in  good  faith,  they 
were  bound  to  restore  possession  as  fully  as  they 
had  received  it  by  virtue  of  that  agreement. 
Having  obtained  exclusive  possession  by  virtue 
of  the  agreement,  they  must  account  for  the 
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whole  period  of  that  possession.  Flat!  they  taken 
possession  without  the  consent  of  these  appellants, 
they  must  now  have  accounted.  When  the  will 
was  set  aside,  they  became  tenants  in  common, 
and  liability  to  account,  for  the  use  of  their  co- 
tenants'  share  of  the  land  so  used,  became  an  in- 
cident.  It  is  therefore  immaterial  whether  their 
exclusive  possession  was  with  or  without  the 
consent  of  these  appellants  ;  they  were  equally 
liable  to  account.  The  rental  value  of  the  pre- 
mises having  been  ascertained  by  the  agreement 
between  the  parties,  and  there  being  no  evidence 
of  change  since,  that  may  be  justly  assumed  as 
(lie  standard  of  value  for  the  whole  period  of  ex- 
clusive occupancy. 

We  are  not  convinced  that  there  was  any 
error  in  not  directing  that  the  costs  of  the  sup- 
plemental bill  should  be  paid  by  the  defendants, 
John  B.  McCay,  Jr.,  and  Emma  McCay. 

Decree  reversed,  and  ordered  that  the  costs  of 
this  appeal  be  paid  by  the  appellees;  and  it  is 
further  adjudged  and  decreed  that  distribution  be 
made  in  accordance  with  the  schedule  recom- 
mended by  the  Master  in  his  original  report. 

8.  H.  T. 


Jan.,  '91,  318,  319,  304.  March  30,  1891. 

In  re  Change  of  Grade  of  Plan  166. 
In  re  Allen's  Lane. 

Roads,  streets,  and  highways — City  of  Phila- 
delphia—  Changes  of  grade  upon  city  plans — 
Damages —  When  they  accrue — How  recover- 
able—  Quarter  Sessions  and  Common  Pleas — 
Respective  jurisdiction  of  —  Consolidation 
Act  of  Feb.  2,  1854,  §  27  (P.  L.  37)  ;  Acts 
of  April  21,  1855,  §§  4  and  7  (P.  L.  264)  ; 
May  13,  1856,  §  17  (P.  £.571);  April  21, 
1858,  §  6  {P.  L.  386) ;  April  1,  1864,  (P.  L. 
206);  June  6,  1871  (P.  L.  1353);  Dec.  27, 
1871,  §  3  (P.  L.  1872,  1 890 )— History  of 
legislation  providing  for  damages  arising 
from  changes  of  grade  in  the  city  of  Philadel- 
phia, reviewed. 

Section  27  of  the  Consolidation  Act  of  Feb.  2,  1854 
(P.  L.  37),  provided  for  the  constitution  of  a  board  of 
surveyors  for  such  purposes  relating  to  surveys,  the 
planning  of  the  city,  the  con-truction  of  sewers,  and 
grading  of  highways,  as  councils  should  declare  by 
ordinances ;  provided  that  surveys  aud  regulations 
already  made,  or  directed  by  law  to  be  made,  of  any 
portion  of  the  county  of  Philadelphia,  should  not  be 
affected  by  this  section,  but  should  remain  unaltered, 
"  unless  Baid  alterations  shall  be  ordered  by  a  resolu- 
tion of  councils,  and  approved  by  the  Court  of  Quarter 
besssions,  upon  public  notice ;  ....  and  provided 
further,  that  in  any  alteration  that  may  be  made  of 
the  regulations  of  any  portion  of  the  city,  in  conformity 


with  the  provisions  of  this  section,  whereby  damage 
may  ensue  to  private  property,  compensation  shall 
be  made  for  such  damage,  to  be  ascertained  and  paid 
by  law,  as  in  case  of  damage  for  opening  streets  :" 

Held,  that  the  proviso  for  damages  applies  only  to 
changes  of  grade  regulations  which  were  then  already 
legally  established,  and  is  not  a  continuing  part  of  the 
system  of  road  damages. 

In  re  Ridge  Avenue  (99  Pa.  469 ;  S.  C.  12  Wbskxt 
Not  as,  133),  followed.  City  r.  Wright  (100  Pa.  235), 
and  Campbell  v.  City  (108  Id.  300),  distinguished. 

Damage*  for  the  opening  of  streets  are  not  given 
until  the  actual  operation  upon  the  ground,  though 
under  the  language  of  the  Constitution  the  cause  of 
action  for  some  purposes— as,  e.  g.,  for  consequential 
damages  from  the  exercise  of  eminent  domain — is 
complete  as  soon  as  the  part  of  the  work  which  will 
do  the  injury  is  begun. 

The  placing  of  a  street  upon  the  public  plan  is  so 
far  an  interference  with  the  rights  of  property  that  no 
buildings  may  thereafter  be  erected  within  the  lines, 
and  those  so  erected  must  be  removed  at  the  expense 
of  the  owner,  and  without  damages  being  paid  there- 
for when  the  street  is  opened  ;  yet  no  right  of  action 
accrues  until  the  actual  opening. 

For  damages  by  the  establishment  of  a  grade,  in  the 
first  instance  there  was  no  remedy  in  any  Court,  and 
if  a  remedy  now  exists  by  virtue  of  the  Constitution, 
it  must  be  asserted  by  an  action  in  the  Common 
Pleas. 

Until  the  Legislature  shall  provide  another  remedy, 
the  constitutional  protection  will  have  to  be  invoked 
by  an  action  on  the  case,  except  that  where  there  is  a 
statutory  remedy  in  the  Quarter  Sessions,  as  in  the 
case  of  opening  a  street,  the  jurisdiction  of  the  Court 
having  once  attached,  it  will  determine  the  whole 
oause,  including  the  damages  from  change  of  grade. 

In  these  cases  the  grsde  of  the  streets  involved  was 
established  in  1878,  and  the  change  upon  the  plan  for 
which  damages  were  sought  to  be  recovered  was  made 
in  1885: 

Held,  that  the  cases  did  not  come  within  the  pro- 
visions of  the  Act  of  Feb.  2,  1854. 

Appeals  of  the  City  of  Philadelphia  and  Clar- 
ence H.  Clark  from  the  judgment  of  the  Quarter 
Sessions  of  Philadelphia  County,  sustaining  a 
certain  exception  and  dismissing  others,  filed  by 
said  city  to  the  report  of  viewers  appointed  to 
assess  damages  in  the  matter  of  the  change  of 
grade  upon  Plan  166,  between  Forty -second  and 
Forty -sixth  streets  and  Woodland  and  Baltimore 
avenues  in  the  said  city. 

The  petition  of  C.  H.  Clark,  an  owner  of  prop- 
erty within  the  above  limits,  set  forth  that  the 
grades  of  the  streets  on  Plan  166,  which  covered 
the  tract  above  mentioned,  had  been  duly  con- 
firmed upon  the  plans  of  survey  of  that  portion 
of  said  city  prior  to  the  year  1884  ;  that  subse- 
quent to  such  confirmation  the  plan  of  survey  re- 
lating to  said  grades  was  revised  and  changed, 
and  a  new  plan,  materially  altering  said  pre- 
viously established  grades,  to  the  injury  of  peti- 
tioner, was  prepared ;  which  plan,  by  virtue  of  a 
city  ordinance  of  June  23,  1884,  and  of  the  vote 
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of  the  board  of  surveys  of  November  2,  1885,  T 
was  finally  adjusted  and  confirmed.    He  there- 
fore prayed  for  the  appointment  of  a  jury  to  as- 
sess his  damages,  etc. 

A  jury  having  been  appointed,  the  city  took  a 
rule  to  dismiss  the  petition  for  want  of  jurisdic- 
tion, which  rule  was  discharged. 

The  jury  reported,  inter  alia  : — 

44  The  jury  have  found  that  on  the  second  day 
of  November,  1885,  a  revision  of  that  portion  of 
Plan  166  between  Forty-second  and  Foriy-sixth 
streets  and  Woodland  and  Baltimore  avenues  was 
confirmed  by  the  board  of  surveyors  in  pursuance 
of  authority  duly  given  them  by  an  ordinauce  of 
councils,  approved  June  23,  1884.  Prior  to  that 
revision  the  plan  in  force  for  the  locality  stated 
was  one  which  had  been  confirmed  February  4, 
1878.  This  former  plan  was  known  by  the  same 
number.  The  effect  of  said  revision  was  to 
elevate  many  of  the  street  levels  within  the  area 
above  defined.  In  some  places  these  elevations, 
at  points  bordering  upon  the  property  of  Mr. 
Clark,  were  as  great  as  nine  feet.  From  this 
height  tbey  varied  down  to  zero.  The  said  plan, 
confirmed  November  2,  1885,  did  not  change  the 
grades  of  Forty-second  Street,  Baltimore  Avenue, 
Forty-sixth  Street,  or  Woodland  Avenue. 

"  Forty-third  Street,  from  Baltimore  Avenue 
to  Woodland  Avenue,  was  dedicated  as  a  street 
by  deed  of  Clarence  H.  Clark,  dated  December 
17,  1877.  Up  to  the  second  day  of  November, 
1885,  no  work  had  been  done  toward  the  con- 
struction of  this  street. 

"Forty-fourth  Street,  within  the  area  in  ques- 
tion, has  never  been  opened  or  dedicated,  nor  has 
Hanline  Street,  which  runs  from  Chester  Avenue 
to  Kingsessing  Avenue. 

44  Forty-fifth  Street,  from  Baltimore  Avenue 
to  Woodland  Avenue,  was  opened  by  virtue  of  a 
proceeding  in  the  Court  of  Quarter  Sessions, 
which  was  confirmed  June  25,  1887.  It  ap- 
peared from  the  record  of  the  said  proceeding 
that  counsel  for  Clarence  II.  Clark  had  appeared 
before  the  jury,  and  had  stated  that  he  4  did  not 
claim  any  damages  for  the  property  taken  by  the 
opening  of  said  street.'  The  construction  of  said 
street  commenced  about  August  1,  1888,  and 
finished  February  8,  1889. 

44  Chester  Avenue,  within  the  limits  in  ques- 
tion, was  opened  by  deed  of  dedication  dated 
January  30,  1883,  made  by  Clarence  H.  Clark 
et  mx.,  and  from  Forty-fifth  to  Forty-sixth  streets 
by  deed  of  dedication  dated  February  9,  1883, 
by  J.  L.  Crew  et  al.  The  said  street  was  graded 
prior  to  the  revision  of  1885,  so  as  to  conform  to 
the  plan  of  1878,  but  there  was  no  curbing  or 
paving  done  at  that  time. 

"  No  part  of  Kingsessing  Avenue,  between 
Forty-third  and  Forty-fifth  streets,  has  been 
opened  or  dedicated  to  this  time. 
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44  Regent  Street  is  not  plotted  upon  the  city 
plan,  but  is  merely  a  private  street.  The  con- 
struction  of  said  street  was  begun  subsequently 
to  the  confirmation  of  November  2,  1885,.  The 
jury  find  that  110  work  upon  the  property  of  Mr. 
Clark  was  done  prior  to  November  2,  1885, 
toward  making  the  same  conform  to  the  grades 
of  1878,  except  the  partial  grading  of  the  side- 
walks-on  Chester  Avenue.  Indeed  it  appeared, 
and  the  jury  now  find,  that  no  expenditure  whatso- 
ever was  at  any  time  incurred  by  Mr.  Clark  with 
regard  to  any  of  his  property  because  of  which 
he  makes  claim,  in  reliance  upon  the  grades 
contained  in  the  plan  of  February  4,  1878,  ex- 
cepting that  some  thousand  of  cubic  yards  of 
dirt  had  been  dumped  into  some  of  the  holes  

44  Taking  into  consideration  all  advantages  and 
disadvantages  resulting  to  the  property  of  Clarence 
H.  Clark  because  of  the  changes  of  grade  made 
November  2,  1885,  and  considering  every  street 
shown  upon  the  city  plan  within  that  area,  with- 
out regard  to  whether  the  same  was  constructed, 
or  merely  opened,  or  but  plotted  upon  the  plan 
of  the  city,  the  jury  estimate  the  difference 
between  the  value  of  the  suid  properties,  accord- 
ing to  the  plan  of  1878,  which  was  in  effect  prior 
to  the  confirmation  of  1885,  and  the  value  of  the 
said  property  according  to  the  grades  established 
as  aforesaid  November  2,  1885,  in  the  sum  of 
twelve  thousand  dollars,  and  they  therefore  award 
this  sum  to  the  said  petitioner,  subject  to  the 
opinion  of  the  Court  on  the  matters  hereinafter 
stated. 

44  Prior  to  February  4,  1878,  the  survey  plan 
covering  the  locality  in  question,  was  one  con- 
firmed by  the  Court  of  Quarter  Sessions,  on 
March  28,  1860.  All  of  the  properties  for  which 
Mr.  Clark  claimed  damages  for  the  change  of 
grade,  except  one  property,  as  to  which  the 
amount  of  change  of  grade  affected  at  the  revi- 
sion of  November  2,  1885,  was  too  slight  to  be 
of  importance,  were  purchased  by  him  about  the 
middle  of  the  year  1876,  when  the  said  plan  of 
1860  was  in  effect.  The  heights  upon  the  plan 
of  1860  are  much  greater  than  those  upon  the 
plan  of  1878,  being  approximately  at  the  eleva- 
tions of  the  plan  of  1885,  although  somewhat 
lower  than  the  latter.  Upon  the  plan  of  1860 
many  declivities  are  shown  upon  the  streets  much 
steeper  than  those  appearing  on  the  plan  of  1885. 

44  Comparing  the  value  of  Mr.  Clark's  prop- 
erty, according  to  the  plan  of  1860,  with  its 
value  according  to  the  plan  of  1885,  the  jury 
would  say  that  the  latter  plan  is  not  less  favor- 
able to  his  property  than  was  that  of  1860." 

The  city  filed  the  following  exceptions,  inter 
alia  : — 

(1)  The  jury  erred  in  awarding  damages  for 
the  change  of  grades  of  merely  plotted  streets, 
not  constructed  or  opened,  to  wit:  Forty-fourth 
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Street,  Forty-filth  Street,  and  Kingsessing  Ave- 
nue. 

(4)  The  jury  erred  in  awarding  damages  for 
the  change  of  grades  effected  November  2,  1885, 
when  it  appeared  that  said  change  only  restored 
the  grade  substantially  equivalent  to  that  prevail- 
ing when  claimant  purchased. 

(5)  The  jury  erred  in  awarding  damages  for 
a  change  of  grade  to  a  property-owner  who  had 
not  thereby  suffered  depreciation  of  improve- 
ment* erected  in  reliance  upon  the  former  grade. 

Upon  the  hearing  of  the  exceptions,  counsel 
agreed  "  that  claimant  has  sustained  no  damage  or 
injury  by  the  confirmation  of  the  grades  of  1885, 
if  the  said  grades  be  compared  exclusively  with 
those  upon  the  plan  of  1860,  and  the  plan  of 
1878  be  disregarded." 

The  Court  without  filing  an  opinion  dismissed 
all  of  the  city's  exceptions  but  the  fourth,  which 
was  sustained  ;  the  award  of  the  jury  was  set 
aside,  and  the  petition  dismissed. 

Whereupon  C.  H.  Clark,  the  petitioner,  ap- 
pealed, as  did  the  city  of  Philadelphia,  the  latter 
assigning  for  error  the  discharge  of  the  rule  to 
dismiss  the  petition  for  want  of  jurisdiction,  and 
the  dismissing  of  its  first  and  fifth  exceptions. 

IN  RE  ALLEN'S  LANE. 

The  petition  of  certain  property-owners  on  the 
line  of  Allen's  Lane  between  Germantown  Ave- 
nue and  Cresheim  Road  was  filed,  setting  forth 
that  the  department  of  surveys  did  on  August  5, 
1889,  confirm  a  revision  of  the  lines  and  grades 
of  said  Allen's  Lane,  between  the  points  named, 
made  under  authority  of  the  ordinance  of  January 
19,  1885,  by  which  revision  the  grade  of  Allen's 
Lane  in  front  of  petitioners'  property  has  been 
raised,  which  caused  great  loss  and  damage 
thereto.  The  petition  prayed  for  the  appointment 
of  a  jury,  etc. 

The  jury  filed  a  report,  in  which  they  awarded 
datnagrs  to  the  petitioners. 

The  city  filed  an  exception,  inter  alia,  as  fol- 
lows : — 

(4)  The  Court  is  without  jurisdiction,  as  the 
Act  of  1854,  under  which  these  proceedings  were 
instituted,  was  repealed  by  the  Act  of  June  1, 
1885,  and  the  remedy  of  said  claimants  is  by  an 
action  of  trespass,  and  not  by  a  petition  for  a 
road  jury. 

The  exceptions  were  dismissed,  and  the  report 
confirmed  ;  whereupon  the  city  appealed,  assign- 
ing the  dismissal  of  its  fourth  exception  for  error. 

All  of  these  appeals  were  argued  togther. 

E.  Spencer  Miller,  assistant  city  solicitor 
( Charles  F.  Warwick,  city  solicitor  with  him), 
for  the  city  of  Philadelphia,  appellant. 

John  G.  Johnson  and  Joseph  S.  dark  (John 
G.  Lamb  with  them),  for  C.  H.  Clark,  appellant, 
and  others,  appellees. 
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October  5, 1891.  Mitchell,  J.  The  ruling 
question  in  these  appeals  is  the  applicability  of 
the  proviso  of  sect.  27  of  the  Consolidation  Act, 
2  February,  1854  (P.  L.  37),  which  gives  a 
right  to  damages  for  change  of  grade  regulations. 
To  determine  this  question  properly  we  must 
consider  the  condition  of  circumstances  and  the 
law  existing  at  the  passage  of  the  Act.  The 
city  of  Philadelphia,  as  laid  out  and  chartered 
by  Penn,  had  undergone  no  change  of  corporate 
boundaries  for  more  than  a  century  and  a  half. 
As  population  had  grown,  adjoining  districts  and 
boroughs  had  been  incorporated  from  time  to 
time,  with  separate  municipal  and  quasi  munici- 
pal governments  until  in  1854  the  county  in- 
cluded the  city  proper,  ten  incorporated  districts, 
six  boroughs,  and  thirteen  townships.  (See 
Address  on  the  Road  Laws  of  Pennsylvania,  read 
before  the  Law  Association  of  Philadelphia,  by 
Abr.  M.  Beitler,  Esq.,  1891.)  The  northern 
and  southern  boundaries  of  the  city,  Vine  and 
Cedar  streets,  so  far  as  continuity  of  building, 
density  of  population  and  community  of  interests 
were  concerned,  had  become  not  only  arbitrary, 
but  imaginary  lines  of  distinction.  The  evils 
and  inconveniences  of  this  state  of  things  in  the 
conflicts  of  authority,  the  impeding  of  police 
action,  the  variation  of  taxes  and  multiplication 
of  tax  officers,  etc.,  are  pictured  by  Eli  K.  Price 
in  his  History  of  the  City's  Consolidation,  chap.  4. 
Among  these  evils,  not  the  least  was  the  neces- 
sity for  a  uniform  system  of  streets,  street  grades, 
sewers,  etc.,  for  a  population  already  approxima- 
ting half  a  million,  located  on  a  site  whose  general 
level  was  so  little  above  tide-water  as  to  make 
the  problem  of  drainage  one  of  difficulty  as  well 
as  importance.  The  population  had  not  only 
expanded  from  the  old  city  into  the  adjoining 
districts  of  Southwark,  Moyamensing,  the  North- 
ern Liberties,  and  Spring  Garden,  but  had  also 
grown  from  detached  centres  such  as  German- 
town,  Roxborough,  Frankford,  and  Hestonville. 
Each  of  these  had  its  own  system  of  roads  and 
drainage  developed  on  its  own  peculiar  require- 
ments, without  reference  to  the  others.  The 
central  city  and  the  outlying  villages  were 
approaching  each  other,  and  it  was  apparent 
that  provision  must  be  made  for  the  day  when 
they  should  come  into  continuous  and  actual 
contact.  With  this  necessity  in  view,  sect.  27  of 
the  Consolidation  Act  provided  for  the  appoint- 
ment by  councils  of  a  competent  number  of 
skilful  surveyors  and  regulators  who  should  con- 
stitute a  board  of  surveyors  for  such  purposes 
relating  to  surveys,  the  planning  of  the  city,  the 
construction  of  sewers,  and  grading  of  highways 
as  councils  should  declare  by  ordinances ;  pro- 
vided that  surveys  and  regulations  already  made 
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or  directed  by  law  to  be  made,  of  any  portion  of 
tbe  county  of  Philadelphia  should  not  be  affected 
by  this  section,  but  should  remain  unaltered, 
"  unless  said  alterations  shall  be  ordered  by  a 
resolution  of  councils  and  approved  by  the  Court 
of  Quarter  Sessions  upon  public  notice ;  .  .  .  . 
and  provided  further  that  in  any  alteration  that 
may  be  made  of  the  regulations  of  any  portion  of 
the  city  in  conformity  with  the  provisions  of  this 
section  whereby  damage  may  ensue  to  private 
property,  compensation  si  tall  be  made  for  such 
damage,  to  be  ascertained  and  paid  by  law  as  in 
case  of  damage  for  opening  streets."  The  pre- 
cise question  now  before  us  is  whether  this  last 
proviso  for  damages  applies  only  to  changes  of 
grades  which  were  then  already  legally  established, 
or  was  a  general  and  continuing  provision  for  all 
future  changes  even  in  grades  established  there* 
after. 

We  are  of  opinion  that  the  former  was  the 
true  intent  and  scope  of  tbe  Act.  Such,  in  the 
fir*t  place,  is  the  natural  and  obvious  meaning  of 
the  words  used,  "  any  alteration  that  may  be 
made  of  the  regulations  of  any  portion  of  the 
city,"  that  is,  of  the  existing  regulations,  pre- 
viously established  by  law,  and  specifically  pre- 
served and  made  unalterable  except  in  the  mode 
expressly  provided  in  the  section  itself.  There 
are  no  words  to  indicate  a  reference  to  possible 
changes  of  grades  which  were  themselves  to  be 
established  in  the  future,  upon  what  was  intended 
to  be  a  uniform  and  permanent  system. 

Again,  the  actual  condition  of  things  in  the 
various  localities  favors  this  view.  As  already 
noted,  the  outlying  sections  bad  developed  from 
different  starting  points  and  their  systems  were 
in  some  cases  widely  divergent.  Frankford  was 
flat,  and  its  system  both  of  street  lines  and  grades 
was  largely  governed  by  the  Delaware  River. 
Germantown  grew  along  the  line  of  a  main  street 
much  higher  and  capable  of  draining  from  the 
ridge  on  one  side  or  the  other,  either  into  the 
Delaware  or  the  Schuylkill.  Roxborough  was 
higher  still  and  necessarily  got  its  outlet  in  the 
Schuylkill.  The  lines  of  property  bad  been 
adjusted  and  built  upon  in  each  locality  in 
reliance  upon  its  own  roads  and  grades,  and  these 
were  to  be  preserved  as  far  as  consistent  with  a 
uniform  general  plan,  contemplated  and  authori- 
zed by  the  Act.  For  such  changes  as  the 
general  plan  for  the  general  good  made  neces- 
sary, compensation  was  to  be  made,  but  such 
changes  were  manifestly  considered  to  be  excep- 
tional. The  rule  was  to  preserve  the  local  plans 
and  grades  already  established.  In  regard  to 
future  establishment  of  grades,  however,  the  case 
was  different.  That  was  to  be  under  the  direc- 
tion and  control  of  the  central  body,  the  board  of 
surveyors,  which  the  Act  created.  No  present 
injury  would  ensue  to  any  one  from  such  grades  j 
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no  owner  of  property  had  been  misled  by  them, 
or  made  improvements  in  reliance  on  them.  They 
did  not  come  within  the  reasons  for  present  com- 
pensation, and  it  is  not  natural  to  presume  that 
they  were  intended  to  be  included  in  the  provi- 
sion for  it. 

If,  now,  we  turn  from  the  actual  circumstances 
of  the  different  localities  to  the  condition  of  the 
law  at  that  dale,  we  are  led  to  the  same  conclu- 
sion as  to  the  intent  of  the  statute.  Compensa- 
tion is  to  be  made  for  damage  to  private  property 
by  any  alteration  of  the  regulations,  and  such 
compensation  is  "to  be  ascertained  and  paid  hy 
law,  as  in  case  of  damage  for  opening  streets." 
Primarily  and  principally,  of  course,  this  latter 
provision  refers  to  the  mode  of  ascertaining  and 
paying  the  damages,  but  it  is  also  important  as 
showing  the  legislative  intent  to  assimilate  the 
case  of  damage  by  a  change  of  grade  to  damage 
by  opening  a  street.  In  doing  so,  however,  the 
Act  makes  one  very  striking  variance  of  rule  in 
the  two  cases.  Damages  for  opening  are  not 
given  until  the  actual  operation  on  the  ground. 
This  is  the  general  rule  of  law,  that  the  cause  of 
action  arises  only  when  the  injury  is  complete. 
Such  is  the  general  rule  when  property  is  taken 
for  streets.  (Whitaker  v.  Phoeoixville,  28 
Weekly  Notes,  30;  Volkmar  Street,  124 
Pa.  820 ;  Brower  v.  Philadelphia,  28  Weekly 
Notes,  87.)  Though  under  the  language  of 
the  Constitution  the  cause  of  action  for  some 
purposes,  as,  e.  g.,  for  consequential  damages  from 
the  exercise  of  eminent  domain,  is  complete  as 
soon  as  the  part  of  the  work  which  will  do  the 
injury  is  begun.  (O'Brien  v.  R.  R.  Co.,  119 
Pa.  184.)  The  placing  of  a  street  upon  the 
public  plan  is  so  far  an  interference  with  the 
rights  of  property  that  no  buildings  may  there- 
after be  erected  within  the  lines,  and  those  so 
erected  must  be  removed  at  the  expense  of  the 
owner,  and  without  damages  being  paid  therefor 
when  the  street  is  opened.  (Act  27  Dec.  1871, 
$  3,  P.  L.  1872,  p.  1390;  Volkmar  Street,  124 
Pa.  820.)  Yet  no  right  of  action  accrues  until 
the  actual  opening.  But  the  27th  section  we 
are  considering  gives  the  action  in  express  terms 
for  change  of  regulation,  or,  as  it  is  commonly 
called,  the  paper  change,  without  reference  to 
the  actual  change  on  the  ground.  The  reason 
for  such  an  anomaly,  if  applied  to  future  grades, 
would  be  difficult  to  comprehend.  An  owner 
having  a  mere  plotted  or  paper  street  laid  out  at 
a  certain  grade  through  his  land  would  have  an 
immediate  action  for  a  change  in  the  grade  regu- 
lation, which  appeared  to  be  to  his  disadvantage, 
though  nothing  should  be  done  on  the  land,  and 
the  grade  might  immediately  be  restored  to  its 
former  regulation  and  the  change  never  be  car- 
ried out  on  the  land  at  all,  while  he  would  have 
no  action  for  the  restriction  on  his  right  to  use 
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his  land  for  building  until  the  actual  opening 
of  the  street,  and  if  it  was  never  opened,  but 
vacated  on  tbe  plan,  his  right  of  action  (at  least 
as  the  law  then  stood)  would  never  arise  at  all. 
This  is  not  a  fanciful  or  improbable  illustration, 
for  in  1854  considerable  tracts  of  open  country, 
in  cornfields  and  truck  farms,  lay  between  the 
built-up  centre  and  some  of  the  outlying  towns, 
but  both  the  latter  were  growing  towards  each 
other,  and  the  period  was  approaching  when 
grade  regulations  would  become  necessary  over 
all  the  intervening  territory.  As  to  all  such 
regulations,  the  case  put  for  illustration  was  likely 
to  arise  constantly  and  in  the  near  future.  But 
if  we  confine  the  operation  of  the  section  to 
changes  of  plans  already  established,  then  the  in- 
tent becomes  clear,  and  the  principal  difficulties 
disappear  at  once.  The  detached  centres  of 
population  and  improvement  had,  as  already 
noted,  developed  on  their  own  systems,  which  had 
not  extended  beyond  their  own  immediate  locali- 
ties, but  within  their  limits  had  been  conformed 
to,  and  private  rights  had  been  fixed,  and  public 
expenditures  made  in  reliance  upon  them  for  a 
long  course  of  years.  German  town,  for  example, 
was  nearly  as  old  as  the  city  of  Philadelphia  it- 
self. As  to  such  localities,  a  change  of  grade 
regulation  might  well  be  considered  as  such  an 
unsettling  of  the  existing  order  of  things  as  to  be 
equivalent  to  the  actual  change  on  the  ground, 
which  was  presumably  to  follow  in  the  immediate 
future,  and  therefore  for  such  change  compensa- 
tion was  provided,  as  if  for  an  actual  change, 
upon  the  principles  and  in  the  mode  of  compensa- 
tion for  the  opening  of  a  street.  Such  a  view  is 
one  that  would  readily  present  itself  to  a  law- 
maker familiar  with  the  circumstances  and  tbe 
law  of  that  day,  and  there  is  nothing  in  the  lan- 
guage of  the  Act  to  show  that  it  was  intended 
to  have  any  wider  scope. 

But  further,  there  is  another  view  of  the  state 
of  the  law,  at  the  date  of  the  statute,  which  leads 
to  the  same  result.  The  idea  of  compensation 
for  consequential  damage  resulting  from  change 
of  grade  was  a  novelty.  There  was  no  general 
provision,  constitutional  or  statutory,  for  such 
compensation,  and  elsewhere  it  did  not  exist. 
Even  in  so  hard  a  case  as  O'Connor  v.  Pitts- 
burgh (18  Pa.  187),  Chief  Justice  Gibson  said 
the  Court  had  had  the  cause  re-argued  in  order 
to  discover,  if  possible,  some  way  to  relieve  the 
plaintiff,  but  had  discovered  none.  It  is  said  by 
the  present  Chief  Justice,  in  Re  Ridge  Avenue 
(99  Pa.  469,  478),  that  it  is  at  least  probable 
that  the  27th  section  was  introduced  into  the  Con- 
solidation Act  in  view  of  the  decision  in  O'Con- 
nor v.  Pittsburgh,  as  it  was  considered  44  a  great 
hardship  that  when  an  owner  had  improved  his 
property  in  accordance  with  a  grade  fixed  by  the 
city  to  have  it  injured  by  a  subsequent  change  of 


grade,  and  no  remedy  for  such  injury.  The  27th 
section  of  the  Act  of  1854  was  intended  to  give 
such  remedy ;  but  as  none  existed  before  the 
passage  of  the  Act,  we  must  limit  it  to  such  cases 
as  come  within  its  terms."  It  will  be  observed 
that  O'Connor  v.  Pittsburgh  was  a  case  of  prop- 
erty improved  upon  the  faith  of  an  established 
grade,  and  a  subsequent  change  actually  made  on 
the  land.  As  already  suggested  in  a  preceding 
paragraph,  the  local  centres  whose  lines  and 
grades  were  liable  to  be  changed  under  section 
27  had  been  developed  in  reliance  upon  their 
own  long-established  systems,  and  the  change 
which  was  imminent,  even  though  it  might  be 
only  of  the  grade  regulations,  might  well  be  con- 
sidered as  such  an  unsettling  of  vested  conditions 
as  to  be  morally  equivalent  to  an  actual  change 
on  the  ground,  and  to  be  entitled  to  compensa- 
tion as  such.  The  circumstances  were  excep- 
tional and  they  were  given  an  exceptional 
remedy.  It  is  more  natural'  to  suppose  that 
such  remedy  was  to  be  confined  to  the  existing 
exceptional  conditions  than  that  it  should  sud- 
denly be  interjected  as  a  permanent  anomaly  in 
the  system  of  road  damages  of  which  the  new 
remedy  for  change  of  grade  was  made  a  part. 
New  rules  and  changes  of  law  in  respect  to  that 
system  have  never  sprung  full-fledged  into  exist- 
ence, but  have  been  developed  gradually,  step  by 
step,  as  experience  suggested.  The  course  of 
local  taxation  for  local  benefits  was  recently  re- 
viewed briefly  in  Re  Howard  Street  (28  Weekly 
Notes,  159),  and  a  like  review  of  the  course  of 
subsequent  legislation  upon  the  present  subject 
tends  to  confirm  the  construction  contended  for 
in  regard  to  the  27th  section.  In  the  very  next 
year  a  supplement  to  the  Act  of  1854  was  passed 
reorganizing  the  board  of  surveyors,  changing 
their  mode  of  election  and  tenure  of  office,  and 
modifying  their  powers.  The  Act  of  21  April, 
1855,  sect.  4  (P.  L.  264),  directed  councils  to 
cause  to  be  completed  a  survey  and  plans  of  the 
city  plot  not  already  surveyed,  and  gave  the 
board  of  surveyors,  under  direction  of  councils, 
authority  to  alter  the  lines  and  regulate  the 
grades  of  any  street  laid  out  upon  the  public 
plan,  but  not  opened.  It  was  held  that  this  was 
pro  tanto  a  repeal  of  the  power  over  grades 
given  by  section  27  of  the  Act  of  1854,  and  re- 
stricted such  power  to  unopened  streets.  (Payn- 
ter  v.  Young,  4  Phila.  153.)  This  Act  specifi- 
cally provided  that  no  ground  should  be  taken 
for  public  use  without  compensation,  but  made 
no  provision  for  compensation  for  change  of 
grade,  and  the  reason  seems  clear.  Changes  of 
grade  of  unopened  streets  were  mere  paper 
changes  for  the  future,  and  were  not  in  any  way 
equivalent  to  actual  changes  on  the  ground  of 
previously  established  grades,  for  which  alone 
J  the  Act  of  1854  had  intended  to  provide  corn- 


Digitized  by  Google 


WEEKLY  NOTES  OF  CASES. 


411 


pensation.  And  in  1871  (Act  6  June,  P.  L. 
1353),  the  power  of  the  board  over  the  plans 
and  regulations  of  all  streets,  opened  as  well  as 
unopened,  was  restored,  but  no  provision  was 
made  for  compensation  for  damage  by  change  of 
grade.  The  exceptional  circumstances  which 
required  the  exceptional  remedy  of  1854  were 
no  longer  thought  to  exist,  and  this,  although  the 
subject  of  consequential  damages  from  public 
works  was  in  the  public  mind  and  the  right 
was  secured  by  a  constitutional  mandate  only 
two  years  later. 

Again,  by  the  Act  of  21  April,  1855,  sect.  7 
(P.  L.  266),  councils  were  authorized  to  order 
any  street  on  the  public  plan  to  be  opened,  and 
4  to  institute  an  inquiry  as  to  persons  benefited 
.  .  .  .  and  to  withhold  appropriation  for  the 
opening  of  the  same  until  the  persons  found  to 
be  benefited  shall  have  contributed  ....  to- 
wards the  damages."  By  the  further  supple- 
ment to  the  Consolidation  Act,  passed  13  May, 
1856,  sect.  17  (P.  L.  571),  this  power  of  coun- 
cils to  refuse  to  appropriate  for  the  opening  of  a 
street  until  the  owners  benefited  should  contri- 
bute 44  the  whole  or  any  part  thereof,  as  councils 
may  have  determined  to  be  just,"  was  enlarged 
to  cover  all  cases,  whether  44  commenced  in  coun- 
cils or  in  the  ordinary  course  before  the  Court." 
By  the  further  supplement  of  21  April,  1858, 
sect.  6  (P.  L.  386),  the  juries  "to  assess  dam- 
ages for  opening,  widening,  or  vacating  roads  or 
streets  in  said  city"  were  directed  to  assess  and 
apportion  the  same  among  and  against  owners 
benefited,  and  the  chief  commissioner  of  highways 
was  not  to  carry  out  the  opening,  etc.,  until  such 
parties  paid  or  secured  the  damages.  Finally, 
by  the  Act  of  1  April,  1864  (P.  L.  206),  the 
juries  were  directed  to  assess  the  properties  bene- 
fited, and  the  city  was  authorized  to  file  and  col- 
lect claims  as  in  other  cases  of  municipal  assess- 
ments. In  this  progressive  development  of  the 
theory  of  44  benefits"  from  the  germ  of  withhold- 
ing appropriations  in  the  Act  of  1855  to  the  full- 
fledged  compulsory  assessments  under  the  Act  of 
1864,  the  subject  of  benefits  from  change  of  grade 
does  not  once  appear.  It  was  in  pari  materia 
with  the  opening,  widening,  and  vacation  of 
streets.  Injury  or  benefit  could  result  as  well 
from  one  cause  as  the  others,  and  it  is  difficult  to 
suppose  that  if  damages  for  injury  were  intended 
or  supposed  to  be  recoverable  the  legislative  doc- 
trine of  benefits  should  not  also  have  been  ap- 
plied. 

Whether,  therefore,  we  regard  the  language  of 
the  section  itself,  the  actual  condition  of  the 
localities  expected  to  be  affected,  the  state  of  the 
law  at  the  time,  or  the  course  of  legislation  since, 
we  are  led  equally  to  the  view  that  the  section 
was  intended  for  the  special  and  immediate 
chauges  of  then  existing  grades,  resulting  from 


the  Act,  and  not  as  a  continuing  part  of  the 
system  of  road  damages. 

It  remains  to  examine  the  decisions.  It  is 
somewhat  singular  that  the  precise  point  does 
not  appear  to  have  been  authoritatively  settled 
either  in  this  or  the  other  Courts.  It  was,  how- 
ever, distinctly  passed  upon  in  Re  Ridge  Avenue 
(99  Pa.  469).  The  surface  of  the  Ridge  Turn- 
pike had  been  fixed  by  the  Turnpike  Company 
under  its  charter  prior  to  1854.  After  the  turn- 
pik«  had  become  a  city  street  the  grade  was 
revised  under  an  ordinance  of  1871,  and  the 
change  was  actually  made  on  the  ground  in  1873. 
In  1878  property  owners  commenced  proceedings 
in  the  Quarter  Sessions  for  damages  for  the  change 
of  grade.  The  case  was  argued  and  decided 
chiefly  on  the  Statute  of  Limitations,  but  the 
present  Chief  Justice,  in  delivering  the  opinion, 
also  rested  the  judgment  on  the  ground  that  the 
case  was  not  within  the  27th  section  of  the  Act 
of  1854,  saying,  44  It  is  too  plain  for  argument 
that  this  section  refers  only  to  a  change  of 
a  grade  previously  established  by  the  city  of 
Philadelphia,  or  by  one  of  the  municipalities 
referred  to,  prior  to  consolidation.  It  speaks  of 
nothing  else,  and  gives  a  remedy  for  nothing 
else."  The  precise  point  has  not  since  been  con- 
sidered. In  City  ».  Wright  (100  Pa.  235).  the 
facts  were  such  that  it  might  have  been  raised 
and  to  that  extent  the  case  appears  to  sanction 
the  view  that  the  section  applies  to  changes  of 
grade  established  after  1854.  But  the  question 
was  not  raised  ;  the  case  was  argued  and  decided 
on  the  Statute  of  Limitations,  and  it  is  clear  that 
it  was  not  intended  to  run  counter  in  any  way  to 
the  decision  in  Ridge  Avenue,  as  the  opinion  is 
by  the  same  Judge,  and  is  distinctly  rested  on 
that  case.  The  same  thing  may  be  said  of  Camp- 
bell v.  City  (108  Pa.  300).  There  was  a  change 
of  plan  in  April,  1875;  an  action  on  the  case 
under  the  Constitution  in  December,  1881 ;  a 
plea  to  the  jurisdiction  and  a  plea  of  the  Statute 
of  Limitations,  and  a  demurrer  to  the  latter,  on 
which  the  Court  below  entered  judgment  for  de- 
fendant, which  this  Court  affirmed.  The  ques- 
tion of  the  continuing  force  of  the  Act  of  1854 
was  not  raised  or  discussed.  It  appears  in  the 
case  that  if  the  cause  of  action  be  regarded  as 
arising  from  the  change  of  regulation,  the  action 
was  too  late,  and  if,  on  the  other  hand,  from  the 
actual  change,  the  plaintiff  was  not  then  the 
owner  of  the  land.  In  either  view,  therefore, 
the  judgment  for  defendant  was  right,  and  this 
is  probably  all  that  was  intended  by  the  brief 
per  curiam  opinion,  though  it  does  contain  the 
expression  that  the  44  Quarter  Sessions  has  ex- 
clusive jurisdiction  in  the  assessment  of  damages 
for  the  establishment  of  a  grade  of  streets  on  a 
confirmed  plan,  and  for  a  change  of  regulation 
thereof."    But  for  damages  by  the  establishment 
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of  a  grade  in  the  Bret  instance  there  was  no 
remedy  in  any  Court  (Green  v.  Reading,  9  Watte, 
382),  and  if  a  remedy  now  exists,  by  virtue  of 
the  Constitution,  it  is  now  settled  that  it  must  be 
asserted  by  an  action  in  the  Common  Pleas. 
(Chester  Co.  v.  Brower,  117  Pa.  654.)  The 
language  of  the  opinion  in  Campbell  v.  City 
must,  therefore,  be  confined  to  the  point  actually 
under  consideration,  and  that  was  a  demurrer  to 
a  plea  of  the  Statute  of  Limitations.  In  re 
Grape  Street  (103  Pa.  121)  is  also  cited  in  favor 
of  the  continuing  effect  of  the  section  under  con- 
sideration. The  change  of  grade  was  made  in 
1875,  and  the  real  question  in  the  case  was 
whether  the  special  limitation  of  one  year  for 
proceedings  under  the  road  law  of  1836  had  been 
abrogated  by  section  21  of  article  3  of  the  Con- 
stitution.    It  does  not  appear  in  the  report  when 


the  first  grade  was  established,  but  the  record, 
which  I  have  examined,  shows  that  Grape  Street 
was  opened  as  a  public  road  in  Manayunk  in 
1836,  and  that  several  revisions  of  the  plan  were 
made  by  the  borough  prior  to  1854.  Whether 
these  involved  the  establishment  of  a  grade  for 
Grape  Street  was  disputed  and  the  jury  presented 
majori  ty  and  mi  nori  ty  reports  on  it,  but  as  the  Court 
below,  after  considering  both  reports,  referred 
them  back  to  the  jury  to  find  the  damages,  it  is 
clear  that  the  case  was  regarded  as  a  change  of  a 
borough  grade  established  before  1854,  and, 
therefore,  within  the  express  provisions  of  the 
27th  section,  no  matter  which  construction  of  that 
section  we  adopt.  The  case,  therefore,  throws 
no  light  on  the  present  question.  The  latest  case 
on  the  subject— Schuler  v.  Phila.  (22  Weeklt 
Notes,  161) — was  an  action  on  the  case  in  the 
Common  Pleas,  having  a  count  for  damages  by 
change  of  grade  regulation,  and  also  a  count 
directly  under  the  Constitution  for  damages  by 
the  actual  change  on  the  ground.  The  referee, 
a  learned  lawyer,  exceptionally  well  versed  in 
the  intricacies  of  legislation  relating  to  Phila- 
delphia, held  that  the  cause  of  action  was  com- 
plete under  section  27  on  the  change  of  regulation, 
and  that  the  Constitution  had  not  created  any 
new  or  additional  right,  but  had  merely  given 
the  previously  existing  right  a  constitutional 
sanction,  and,  therefore,  that  the  jurisdiction  was 
still  in  the  Quarter  Sessions.  The  judgment  was 
affirmed  on  the  referee's  opinion,  but  as  it  appears 
that  the  grade  which  was  changed  had  been 
established  by  the  borough  of  Germantown  in 
1850,  before  consolidation,  the  case,  like  Grape 
Street,  was  within  the  express  terms  of  Bection 
27,  under  either  construction,  and  gives  us  no 
assistance  in  the  present  inquiry. 

These  are  all  the  cases  that  bear  even  collater- 
ally on  the  precise  question  before  us,  and 
though  there  is  some  uncertainty  in  the  lan- 
guage employed  from  time  to  time,  yet  there  is 


nothing  to  overcome  the  view  expressed  in  Re 
Ridge  Avenue,  the  only  case  in  which  the  ques- 
tion has  been  directly  discussed,  and  as  that  view 
is  in  entire  accord  with  the  construction  of  the 
section  to  which  the  detailed  examination  above 
given  leads  us,  we  have  no  hesitation  in  adopting 
it,  even  at  this  late  day,  as  the  true  construction 
of  the  intent  and  scope  of  the  Act.  We  do  this 
with  the  more  satisfaction  as  we  thereby  avoid 
an  anomalous  exception  in  the  system  of  road 
damages  and  preserve  the  uniformity  of  the  gen- 
eral rule,  without  injustice  to  any  one.  The  city 
is  not  exposed  to  the  danger  of  speculative  dam- 
ages for  a  change  that  may  never  be  made  in 
fact,  while  the  property-owner  will  still  be  com- 
pensated, but  for  an  actual  change  when  it  is 
made  on  the  land.  Until  the  Legislature  shall 
provide  another  remedy,  the  constitutional  pro- 
tection will  have  to  be  invoked  by  an  action  on 
the  case,*  except  that  where  there  is  a  statutory 
remedy  in  the  Quarter  Sessions,  as  in  the  case 
of  opening  a  street,  the  jurisdiction  of  the  Court 
having  once  attached,  it  will  determine  the 
whole  cause,  including  the  damages  from  changes 
of  grade.    (Pusey  v.  Allegheny,  98  Pa.  522.) 

The  grade  of  the  streets  involved  in  these 
cases  was  established  in  1878,  and  the  change 
upon  the  plan  which  is  the  foundation  of  the 
proceedings  was  made  in  1885.  The  cases  were 
therefore  not  within  the  Act  of  1854. 

Judgment  affirmed.  h.  c.  o. 

[See  following  cues.] 


Jan.  '91,  223,  224. 


April  9,  1891. 


In  re  K  Street. 
In  re  L  Street. 


Appeals  of  the  City  of  Philadelphia  from  the 
decree  of  the  Quarter  Sessions  of  Philadelphia 
County,  dismissing  exceptions  filed  by  said  city 
to  the  reports  of  road  juries  assessing  damages  in 
the  matter  of  the  change  of  grade  of  K  Street, 
from  Venango  Street  to  Old  Front  Street,  and 
of  L  Street  from  Kensington  Avenue  or  Venango 
Street  to  Erie  Avenue. 

The  same  questions  were  raised  in  these  cases 
as  in  the  case  of  In  re  Change  of  Grade  of  Plan 
116,  ante,  p.  406. 

James  Alcorn,  assistant  city  solicitor  (  Charles 
F.  Warwick,  city  solicitor,  with  him),  for  ap- 
pellant. 

Edwin  0.  Michener  (Thomas  R.  Elcock  with 
him),  for  appellees. 

*  This  case  was  argned  and  decided  before  the  pas- 
sage of  the  Act  of  May  16,  1891  (P.  L.  75),  aod  the 
opinion,  though  filed  subsequently,  does  not  intend  to 
refer  to  the  effect  of  that  Act.  J.  t.  v. 
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IN  RE  ALLEN'S  LANE  (Jan.,  '91,  804). 
in  re  k  and  l  streets  (Jan.,  '91,  223,  224.) 

October  5,  1891.  Mitchell,  J.  In  these 
cases  the  grades,  for  the  change  of  which  dam- 
ages were  recovered,  were  established  after  1854. 
The  cases,  therefore,  as  held  in  In  re  Flan  166, 
opinion  filed  herewith  [reported  ante,  p.  406],  are 
not  within  the  Consolidation  Act,  and  the  remedy 
for  damages  by  the  actual  change  on  the  land  is 
in  another  Court. 

Judgments  reversed,  and  petitions  dismissed 
for  want  of  jurisdiction.  H.  c.  O. 

[See  next  case.] 


Jan.  '91,  246,  247.  April  10,  1891. 

Ogden  v.  City  of  Philadelphia. 
Ellis  v.  The  Same. 

Highways — Establishment  of  grade*  in  Phila- 
delphia— Change  of grades — Damages  to  prop- 
erty affected  thereby —  When  right  of  action 
accrues— Limitations— Sec.  8  of  Art.  X  VI. 
of  the  Constitution — Consolidation  Act  of  Feb. 
2,  1854,  §  27. 

The  right  of  action  given  by  section  8  of  Article 
XVI.  of  the  Constitution  to  the  owners  of  property  for 
compensation  for  property  injured,  as  well  as  for  prop- 
erty taken,  by  municipal  and  other  corporations,  does 
not  accrue  in  the  case  of  change  of  grade  of  streets 
until  the  actual  establishment  of  the  grade  on  the 
land. 

The  cause  of  action  in  such  oases  arises  only  when 
the  injury  is  complete,  the  exception  to  the  rule  being 
cases  which  arise  under  section  27  of  the  Consolidation 
Act  of  Feb.  2,  1854. 

Where  proceedings  were  originally  begun  in  the 
Quarter  Sessions,  which  had  no  jurisdiction,  and  an 
appeal  was  taken  to  the  Common  Pleas,  under  an 
agreement  to  waive  the  question  of  jurisdiction,  the 
Supreme  Court  will  not  be  astute  to  inquire  into  regu- 
larity of  the  proceediugB,  the  parties  being  in  the 
proper  Court  under  a  proceeding  de  novo. 

The  grade  of  N.  Street  was  fixed  by  the  Quarter 
Sessions  in  1871.  In  1887  an  ordinanoe  of  councils 
*w  passed  authorising  the  actual  cuttting  of  the 
street  to  correspond  with  the  grade  of  1871.  A  suit 
for  damages  was  brought  in  181*0 : 

Held,  that  there  was  no  right  of  action  for  the 
change  of  grade  of  1871,  and  the  Statute  of  Limitations 
did  not  begin  to  run  until  the  work  was  actually 
done. 

Appeals  of  Richard  T.  Ogden  and  Margaret 
H.  Ellis  from  the  judgments  of  the  Common  Fleas 
No  1,  of  Philadelphia  County,  in  actions  of  tres- 
is in  which  appellants  were  plaintiffs  and  the 
city  of  Philadelphia  defendant. 

A  petition  was  filed  in  the  Quarter  Sessions  by 
M.  II.  Ellis,  an  owner  of  property  on  North  I 
Street,  for  the  appointment  of  a  jury  to  assess  I 


damages  sustained  by  the  owners  of  property  on 
North  Street,  caused  by  a  change  of  grade.  A 
jury  was  appointed  which  reported  the  damages 
of  M.  H.  Ellis  to  be  $750,  and  those  of  Richard 
T.  Ogden  $800. 

The  city  appealed  from  the  award,  whereupon 
plaintiffs  and  defendant  filed  an  agreement  that 
the  appeal  should  be  considered  at  issue  and  tried 
without  pleadings,  but  subsequently  a  statement 
in  trespass  was  filed,  and  a  plea  of  not  guilty 
entered. 

Upon  the  trial,  on  Oct.  27,  1890,  plaintiffs 
proved  their  title,  and  the  amount  of  damage. 

It  appeared  that  on  May  15,  1871,  the  Quarter 
Sessions  confirmed  a  plan  which  fixed  the  grade 
of  North  Street.  There  had  been  no  established 
grade  before  that  time.  On  January  26,  1887, 
an  ordinance  was  passed  by  councils  authorizing 
the  actual  cutting  of  the  street  to  correspond  with 
the  grade  established  in  1871,  which  was  done. 

The  city  moved  for  a  nonsuit  on  the  ground  of 
the  Statute  of  Limitations,  which  was  granted.  A 
motion  to  take  off  the  nonsuit  having  been 
dismissed,  plaintiffs  both  appealed,  assigning 
error  as  follows  : — 

(1)  The  Court  erred  in  refusing  to  take  off  the 
nonsuit  entered  in  the  above  case. 

(2)  The  Court  erred  in  deciding  that  the 
action  was  barred  by  the  Statute  of  Limitations. 

(3)  The  Court  erred  in  deciding  that  the  right 
of  action  did  not  accrue  upon  the  physical  change 
of  grade  which  occurred  in  1887. 

(4)  The  Court  erred  in  deciding  that  the 
Statute  of  Limitations  commenced  to  run  from 
1871,  the  date  of  the  establishment  of  the  first 
and  only  grade  of  North  Street. 

Both  appeals  were  argued  together. 
Joseph  <S'.  Goodbread  and  E.  Clinton  Rhoads, 
for  appellants. 

(1)  A  statutory  limitation  presupposes  a  right 
of  action  and  can  run  only  from  the  time  such  a 
right  accrues. 

Leasure  v.  Mahoning  Township,  8  Watts,  551. 
In  re  Volkmar  Street,  124  Pa.  320. 
Kellar  r.  Rhoads,  39  Id.  513. 
Montgomery's  Estate,  3  Brewst.  309. 

(2)  No  right  of  action  whatever  accrued  to  the 
property  .owners  along  North  Street,  by  virtue  of 
the  plan  of  1871. 

The  case  of  O'Connor  v.  Pittsburgh  (18  Pa. 
187),  determined  that  where  the  grade  of  the 
street  was  changed  and  an  injury  resulted  to  an 
abutting  lot  owner,  no  damages  could  be  recov- 
ered, because  no  land  had  been  actually  taken, 
and,  as  the  law  then  stood,  no  damages  could  be 
recovered  for  property  injured  or  destroyed. 

This  severe  rule  continued  to  be  the  law  till 
1874,  when  the  new  Constitution,  in  article  16, 
section  8,  gave  a  right  of  action  for  property 
taken,  injured,  or  destroyed. 
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Before  the  new  Constitution,  there  whs  but 
one  exception  to  this  doctrine  of  O'Connor  v. 
Pittsburgh,  and  that  was  contained  in  the  follow- 
ing clause  of  the  Consolidation  Act  (Act  2  Feb. 
1854.  Sec.  27):— 

And  provided  further,  That  in  any  alteration  that 
may  be  m  ade  in  the  regulation  of  any  portion  of  the 
city,  in  conformity  with  the  provisions  of  this  section, 
whereby  damages  may  ensue  to  private  property, 
compensation  shall  be  made  for  such  damage,  to  be 
ascertained  and  paid  by  law,  as  in  the  case  of  damages 
for  opening  streets. 

It  is  clear,  then,  that  in  any  change  of  grade 
occurring  before  the  new  Constitution,  unless 
the  abutting  land-owner  could  bring  himself 
within  the  provisions  of  (his  clause  of  the  Con- 
solidation Act,  he  was  utterly  without  right  or 
remedy. 

City  v.  Wright,  100  Pa.  235. 

In  re.  Ridge  Avenue,  99  Id.  475. 

New  Brighton  v.  U.  P.  Church,  96  Pa.  331. 
The  plotting  of  a  street,  and  the  actual  open- 
ing, are  two  very  different  forms  of  exercise  of 
municipal  power.  To  plot  a  street  is  not  to  open 
it ;  to  plot  a  change  of  grade  is  not  to  change  the 
grade. 

In  re  Volkmar  Street,  124  Pa.  320. 
In  rt  Chestnut  Street,  118  Id.  593. 
Borough  of  Baston  r.  Rinek,  116  Id.  1. 
Borough  of  Easton  v.  Walters,  18  Weekly  Notbs, 
117. 

In  re  Twenty-eighth  Street,  102  Pa.  149. 

(3)  The  right  which  we  seek  to  enforce  is  one 
given  us  by  art.  16,  sec.  8,  of  the  new  Con- 
stitution, which  provides  that  "  municipal  and  other 
corporations  ....  shall  make  just  compensation 
for  property  taken,  injured,  or  destroyed  by  the 
construction  or  enlargement  of  their  works,  high- 
ways, and  improvements." 

A  change  of  grade  is  clearly  within  this 
article. 

Chester  Co.  v.  Brower,  117  Pa.  654. 

(4)  Our  right  accrued  when  our  property  was 
injured  by  the  municipality,  namely,  in  1887. 

Brower  v.  Philadelphia,  28  Wrkklt  Notbs,  87. 
North  Chester  v.  Eckfell,  1  Mon.  732. 
Craft  r.  Borough  of  Chester,  2  Pa.  C.  C.  Rep.  568. 
Kershaw  r.  City  of  Phila.,  27  Wbbkly  Notbs,  341. 
In  re  Grape  Street,  103  Pa.  121. 

(5)  The  cases  cited  upon  the  trial  by  the  city 
solicitor  were  all  instances,  where,  by  virtue  of 
two  grade  regulations,  the  parties  did  have  rights 
of  action,  from  which  a  limitation  did  run  ;  or, 
on  the  other  hand,  cases  where  by  virtue  of  the 
physical  change  of  grade  before  1874,  all  rights 
had  become  fixed  before  the  enactment  of  the 
new  Constitution. 

James  Alcorn,  assistant  city  solicitor  ( Charles 
F.  Warwick*  city  solicitor,  and  Howard  A. 
Davis,  assistant  city  solicitor,  with  him),  for 
appellee. 

We  admit  the  soundness  of  appellants'  first 
and  second  propositions,  but  dispute  the  third 
and  fourth. 


The  appellant  was  not  the  owner  in  1871, 
when  the  grade  was  confirmed  on  the  public 
plans.  At  that  time  there  was  no  remedy  for 
damages  inflicted  by  a  first  establishment  of 
grade.  If  there  had  been  the  then  owner  of 
appellant's  lot  would  have  been  the  party  entitled 
to  recover  damages.  The  Constitution,  art.  1 6, 
section  8,  was  not  retroactive,  and  had  no  effect 
upon  the  rights  and  remedies  of  parties  as  they 
existed  prior  to  1874. 

In  re  Ridge  Avenue,  99  Pa.  469. 

City  v.  Wright,  100  Id.  235. 
The  appellant  purchased  the  property  after  the 
injury  had  been  done.  The  grade  was  confirmed 
in  1871,  and  she  purchased  in  1877.  At  the 
time  she  bought  the  property  was  subject  to  that 
grade  regulation,  and  her  purchase  was  nuide 
subject  to  the  probability  of  the  street  being 
graded  in  conformity  therewith,  but  there  was  no 
claim  for  a  first  establishment. 

If  the  Constitution  did  give  a  remedy,  then  it 
vested  in  the  injured  party  immediately  upon  the 
adoption  of  the  Constitution,  and  the  action  was 
barred  in  1880,  long  before  this  claim  was  made, 
and  the  right  to  recover  did  not  belong  to  this  ap- 
pellant, but  to  the  owner  of  the  property  in  1874. 

The  fourth  proposition  of  the  appellant  assumes 
that  the  action  did  not  accrue  until  the  physical 
change  in  1887.  If  this  position  be  sustained 
then  we  will  have  confusion  in  such  proceedings. 
It  is  undoubtedly  established  that  where  there  is 
a  change  from  an  existing  confirmed  grade,  that 
the  right  of  action  accrues  upon  the  confirmation 
of  the  second  grade,  and  not  upon  its  physical 
establishment,  and  this  was  so  prior  to  1874,  and 
was  the  only  case  of  change  of  grade  in  which 
there  was  a  remedy  for  the  injury. 

Campbell  v.  City,  108  Pa.  300. 

In  re  Ridge  Avenue,  supra. 

City  v.  Wright,  supra. 

O'Connor  r.  Pittsburgh,  18  Pa.  187. 
Where  the  first  establishment  of  grade  was 
confirmed  prior  to  1874,  which  is  the  case  of  the 
appellant,  it  is  contended  by  her  that  the  right  of 
action  given  by  the  Constitution  would  not  ac- 
crue until  the  physical  change  was  made.  Then, 
where  the  first  grade  was  confirmed  after  1874, 
following  the  precedents,  the  Constitution  gives  a 
right  of  action  to  accrue  upon  the  confirmation 
of  the  grade.  This  would  make  three  different 
classes  of  cases,  in  which  the  commencement  of 
the  right  of  action  would  vary.  The  proper 
construction  would  be  that  the  right  of  action 
accrues  upon  the  confirmation  of  the  grade, 
whether  it  be  the  first  grade  or  a  change  from  an 
existing  confirmed  grade.  This  would  make 
uniformity  in  the  proceedings,  and  the  action 
would  accrue  or  commence  when  the  injury  was 
done.  If  the  damage  occurs  upon  the  confirma- 
tion of  the  grade,  then  the  right  of  action  would 
commence.  If  the  damage  does  occur  upon  the 
confirmation  of  the  grade,  as  was  decided  by 
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Judge  Thatkr  in  Fifth  and  Sixth  Streets  (4 
Wkf.klv  Notes,  443),  followed  in  City  t\ 
Wright,  $ttpra,  then  the  physical  construction  of 
the  street  to  the  grade  does  not  create  or  cause 
any  new  damage  or  injury. 

As  there  exists  doubt  as  to  the  law,  the  ap- 
pellee has  presented  to  this  Court,  in  a  recent 
case,  n  view  contrary  to  the  above  as  to  the  time 
when  the  damage  is  done  by  a  change  of  grade, 
but  as  the  opinion  of  the  Court  below  in  this  case 
appears  to  adopt  the  position  herein  taken,  in  the 
absence  of  any  ruling  of  this  Court,  the  above 
argument  is  submitted.  The  injury  to  the  ap- 
pellant's property,  if  any,  was  done  in  1871, 
when  the  grade  was  confirmed. 

It  certainly  was  not  the  intention  of  the  Act 
of  1878  to  give  damages  for  injuries  sustained 
prior  to  the  Constitution  of  1874.  Before  this 
time  no  remedy  existed  whereby  a  recovery 
could  be  had  for  such  injuries,  and  we  cannot 
assume  from  the  rather  careless  language  of  the 
Act  that  its  retroactive  power  should  go  back  of 
the  Constitution  on  which  it  is  based. 

Folkinson  v.  Borough  of  Easton,  116  Pa.  623. 
If*  this  be  the  law  under  the  Borough  Act, 
which  contains  the  phrase  "  have  changed  or  may 
hereafter  change,"  it  certainly  must  be  the  con- 
struction to  be  placed  upon  the  Constitution  as  it 
applies  to  the  city  of  Philadelphia,  where  there 
is  no  foundation  for  the  claim  of  the  appellant 
outside  of  the  Constitution. 

Retroactive  laws,  as  to  remedy,  may  be  passed. 

Leas  a  re  v.  Mahoning  Township,  8  Watts,  551. 
But  there  are  none  upon  which  the  appellant 
bases  her  claim. 

The  Constitution  is  not  retroactive  except  as 
to  the  liability  of  corporations  then  existing,  for 
injuries  done  after  its  adoption. 

County  e.  Gibson,  00  Pa.  397. 

Ahl  v.  Rhoads,  84  Id.  319. 

Price  f.  Commonwealth,  104  Id.  150. 

R.  R.  Co.  p.  Duncan,  111  Id.  352. 
The  cases  of— 

New  Brighton  r.  U.  P.  Chnrch,  96  Pa.  331. 

Borough  of  Raston  r.  Rinek,  116  Id.  1. 

Borongh  of  Raston  v.  Walters,  18  Wbkklt  Notks, 
117. 

were  decided  under  the  Borough  Act  of  May  24, 
1878,  and  do  not  apply  to  the  present  case.  This 
Act  does  not  apply  to  Philadelphia. 

October  5,  1891.  Mitchell,  J.  In  the  ab- 
sence of  any  opinion  by  the  Court  below  we  are 
left  to  gather  the  grounds  of  the  nonsuit  from  the 
facts  and  the  arguments  of  counsel.  The  facts, 
which  do  not  appear  to  be  disputed  are  that  the 
first  grade  for  North  Street  was  established  on 
the  city  plan  in  1871,  but  nothing  was  done  on 
the  ground  until  1887.  For  the  establishment 
of  the  grade  of  1871,  there  was  no  right  of  action. 
(O'Connor  r.  Pittsburgh,  18  Pa.  187;  City  v. 
Wright,  100  Id.  285.)  Therefore  the  Statute 
of  Limitations  could  not  begin  to  run  from  that 


date.  But  the  Constitution  of  1873,  Art.  XVI., 
sect.  8,  gave  a  right  to  the  owners  to  have  com- 
pensation for  property  injured  as  well  as  for 
property  taken  by  municipal  and  other  corpora- 
tions in  the  construction  or  enlargement  of  their 
works.  The  right  of  action  which  this  section 
gives,  is  clearly  for  the  actual  establishment  of 
the  grade  on  the  land.  The  general  rule  is  that 
the  cause  of  action  arises  when  the  injury  is 
complete  and  this  has  been  uniformly  applied  to 
the  taking  of  property  for  public  use  from  the 
case  of  Navigation  Co.  r.  Thoburn  (7  S.  &  R. 
411)  dowu  to  the  present  day  (Volkmar  St.,  124 
Pa.  320;  Whitaker  v.  Phocnixville,  28  Weekly 
Notes,  30,  and  Brower  v.  Philadelphia,  Id. 
87).  The  cases  which  were  governed  by  a 
different  rule  were  exceptions  such  as  those 
arising  under  sect.  27  of  the  Consolidation  Act 
of  February  2,  1854,  which  in  express  terms 
gave  damages  for  a  change  of  grade  regulations. 
(7n  re  Plan  166, opinion  filed  herewith.)  [Ante, 
p.  406.]  There  is  nothing  in  the  constitutional 
provision  which  indicates  an  intent  to  depart 
from  the  general  rule  under  which,  in  the  present 
case,  the  cause  of  action  could  not  arise  until  the 
actual  cutting  down  of  the  ground  in  1887. 

No  point  is  made  that  the  action  should  have 
been  brought  originally  in  the  Common  Pleas. 
The  city  instead  of  raising  the  question  of  juris- 
diction in  the  Quarter  Sessions  appealed  to  the 
Common  Pleas  and  there  filed  of  record  an 
agreement  that  the  appeal  should  be  considered 
at  issue  and  tried  without  pleadings,  and  the 
argument  here  waives  any  question  of  jurisdic- 
tion of  the  Court  in  which  damages  were  sought 
to  be  recovered.  The  parties  therefore  being  in 
the  proper  Court  on  a  proceeding  de  novo,  this 
Court  will  not  be  astute  to  inquire  how  they  got 
there  (Wilson  v.  City  of  Scran  ton,  21  Atlantic 
Rep.  779),  and  the  point  is  noticed  merely  to 
avoid  any  apparent  conflict  between  this  and  the 
other  cases  in  which  it  is  held  that  the  Quarter 
Sessions  has  no  jurisdiction. 

Judgment  reversed  and  procedendo  awarded. 

n.  c.  o. 


©rpfjans'  Court 


Fcst's  Estate. 


July  3, 1891. 


Life  tenant  and  remainderman — Apportionment 
of  taxes  and  charges  against  estate  in  case  of 
death  of  former — Doctrine  of  apportionment 
to  be  applied  liberally  in  favor  of  widow  taking 
a  life-estate  under  her  husbands  will— And 
also  in  favor  of  the  estate  of  deceased  widow. 
Upon  the  audit  of  the  account  of  the  Pennsyl- 
vania Company  for  Insurances  on  Lives,  etc., 
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trustees  for  Cecilia  B.  Fest,  under  the  will  of 
John  Fest,  the  Auditing  Judge  (Hanna,  P.  J.) 
found  as  follows: — 

"  John  Fest,  whose  will  created  the  trust  giving 
rise  to  the  present  account,  died  July  6,  1888. 
His  last  will  and  testament  and  the  several  codi- 
cils thereto  were  duly  proved,  and  letters  testa- 
mentary thereon  were  granted  to  the  executrix, 
Cecilia  B.  Fest  his  wife.  He  bequeathed  and 
devised  all  the  rest,  residue,  and  remainder  of 
his  estate  real  and  personal  to  the  accountants, 
the  Pennsylvania  Company  for  Insurances  on 
Lives  and  Granting  Annuities,  to  hold  in  trust, 
to  manage  and  pay  the  income  thereof  to  his 
wife,  Cecilia  B.  Fest,  for  and  during  the  term  of 
her  natural  life.  On  the  settlement  of  Mrs.  Fest's 
account,  as  executrix,  the  said  residuary  estate 
was  handed  over  to  the  accountants  as  per  award 
in  the  adjudication  by  this  Court  of  said  ac- 
count. 

"Two  properties,  to  wit,  premises  No.  1432 
North  Seventeenth  Street,  and  premises  No.  1405 
North  Fifteenth  Street,  Philadelphia,  constitute 
the  realty  of  the  trust.  In  addition  to  the  water 
rents  and  taxes  of  these  properties,  the  account- 
ants, as  a  matter  of  convenience  to  Mrs.  Fest, 
paid  the  charges  of  like  character  on  a  property 
on  Marshall  Street,  belonging  to  her  individually 
and  charged  the  same  against  the  trust  income 
belonging  to  Mrs.  Fest.  Taxes,  water-rents, 
and  State  tax  on  investments  for  1891  were  paid 
by  the  accountants  respectively  February  21, 
February  7,  and  June  9,  and  are  charged  against 
income.  The  net  balance  of  income,  after  de- 
duction of  these  charges,  is  $1440.34,  the  appor- 
tionment of  which,  to  March  17,  1891,  the  date 
of  Mrs.  Fest's  death,  shows  $1122.93  due  Mrs. 
Fest  from  this  source,  and  award  of  that  sum  is 
hereby  made  her  estate.  The  effect  of  the  early 
payment  of  the  taxes,  water-rents,  and  State  tax 
is  to  throw  the  entire  burden  of  their  amount  for 
the  whole  year  on  the  life-tenant,  who  enjoyed 
the  income  for  only  about  one-fifth  of  that  period. 
This  is  inequitable;  Mrs.  Fest  died  March  17, 
1891  ;  she  was  the  testator's  widow,  and  the 
first  uses  of  the  trust  estate  being  for  her  sole 
benefit,  she  is  an  object  of  favor,  from  which 
there  is  no  sound  reason  that  her  estate  should 
be  excluded. 

"The  subject  has  received  very  recent  con- 
sideration in  the  settlement  in  this  Court  of  the 
Estate  of  .Margaret  Brumaker,  deceased,  the 
Auditing  Judge  (Penrose,  J.)  observing  that 
*  the  modern  doctrine  in  regard  to  apportion- 
ment in  such  cases  (/'.  e.,  between  tenants  for  life 
and  the  owners  in  remainder)  is  much  more  libe- 
ral now  than  it  formerly  was'  (Wilson's  Appeal, 
12  Outerb.  347);  'and  that  in  favor  of  the 
widow  of  a  testator,  apportionment  will  be 
allowed  as  in  the  case  of  rents,  annuities,  etc., 


when  ordinarily  it  would  be  refused.  (Gheen  v. 
Osborn,  17  S.  &  R.  173;  Sweigert  v.  Frey,  8 
Id.  299 ;  Blight  v.  Blight,  1  Smith,  420.)  It  is 
not  easy  to  see  why  upon  the  same  equitable 
principle,  as  between  the  estate  of  a  widow, 
tenant  for  life,  and  those  entitled  in  remainder 
under  the  will  of  her  husband,  charges  upon  the 
estate  should  not  be  shared  in  like  manner. 
The  doctrine  of  apportionment  is  applied  with 
the  utmost  liberality  in  favor  of  a  widow  taking 
an  estate  for  life  under  the  will  of  her  husband.' 
A  proper  regard  for  the  first  object,  not  so  much 
of  the  testator's  bounty  as  of  his  duty,  common 
fairness,  and  reasons  which  will  easily  suggest 
themselves,  founded  on  public  policy,  require 
that,  as  between  the  estate  of  the  widow  of  a 
testator,  tenant  for  life,  and  remainderman, 
charges  like  those  in  this  case  shall  be  appor- 
tioned. The  circumstance  that  these  charges 
are  due  on  the  first  day  of  the  year  for  which 
they  are  assessed,  and  that  in  the  case  of  taxes 
their  lien  operates  from  that  date,  is  merely  tech- 
nical, so  far  as  relates  to  this  question.  Though 
due,  they  are  not  presently  payable;  though 
they  may  be  paid,  if  the  owner  be  so  minded, 
they  are  not  presently  enforceable  as  claims. 
The  owner  may  justly  wait  till  he  has  received 
that  benefit  on  which  the  demand  is  founded, 
and  if  he  does  not  receive  the  benefit  for  the 
whole  term,  there  is  simple  justice  in  requiring 
those  who  succeed  him  in  it  to  contribute  to  the 
cost  of  the  advantages  enjoyed  by  them  for  the 
remainder  of  the  term.  In  the  present  case  the 
charges  for  the  current  year  as  paid  are : — 
Water  rents  .  .  $39  00 
Taxes  .  .  .  443  86 
State  tax  .    153  00 

  $635  86 

From  which  are  to  be  deducted 
taxes  and  water  rent  of  the 
Marshall  Street  property,  pay- 
able individually  by  Mrs.  Fest, 
amounting  as  shown  to  .       .       88  87 

Leaving  for  apportionment .  .  $546  99 
of  which  $113.90  is  chargeable  against  Mrs. 
Fest's  income,  and  $433.09  is  payable  by  the 
remaindermen,  and  award  of  said  last  named 
amount,  to  wit,  four  hundred  and  thirty-three 
dollars  and  nine  cents  is  hereby  made  to  the 
estate  of  Mrs.  Cecilia  B.  Fest." 

John  G.  Johnson,  for  accountant. 
William  W.  Montgomery,  for  estate  of  Edwy 
Fest,  deceased. 

George  Peirce,  for  estate  of  Cecilia  B.  Fest, 
deceased,  and  other  parties  in  interest. 

w.  c.  s. 
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Supreme  (EDourt. 

Jan.  '91,  199.  April  3,  1891. 

West  Philadelphia  National  Bank 
v.  Field. 

Promissory  note — Suit  upon  lott  note —  When 
secondary  evidence  of  its  contents  admitted — 
Receiving  of  forged  note  not  a  payment  of 
genuine  note — Liability  of  indorsert  of  the  first 
note  in  such  case — Nonsuit —  When  treated  as 
demurrer  to  evidence. 

Suit  was  brought  against  F.  to  recover  the  sum  of 
$5000,  the  amount  of  a  note  drawn  by  him  to  the  order 
of  J.  and  H.  and  indorsed  by  them  to  plaintiff.  The 
note  was  not  produced  at  the  trial,  bat  it  was  proved 
that  it  was  made  by  P.  for  the  accommodation  of  J. 
and  H.,  indorsed  by  them,  presented  to  plaintiff,  n 
bank,  by  J.,  discounted  by  it,  and  the  proceeds  paid 
to  J.  At  maturity  the  note  was  taken  up  by  J.,  who 
gave  in  place  of  it  auother  note  drawn  by  L.  to  the 
order  of  J.  and  H.  and  indorsed  by  them;  this  note 
was  also  taken  up  at  maturity,  and  another  note,  pur- 
porting to  be  drawn  by  L.  to  the  order  of  J.  and  H. 
and  indorsed  by  them,  given  in  its  place.  The  notes 
purporting  to  be  drawn  by  L.  subsequently  proved  to 
be  forgeries.  The  first  and  second  notes  thus  came 
into  the  possession  of  J.,  who  having  been  accused  of 
committing  other  forgeries  fled  the  country,  and  up  to 
the  time  of  trial  his  whereabouts  were  unknown  to 
plaintiff,  and  no  part  of  the  above-mentioned  notes 
bad  ever  been  paid  : 

Held,  that  sufficient  ground  was  laid  to  excuse  the 
nou-production  of  the  note  in  suit,  and  to  justify  the 
admission  of  secondary  evidence  of  its  contents. 

There  was  also  evidence  that  F.  had  admitted  to  the 
president  and  cashier  of  the  plaintiff  that  the  original 
note  and  the  signature  were  "  all  right :" 

Held,  that  the  testimony  was  ample  to  have  war- 
ranted the  jury  in  finding  that  the  signature  of  the 
maker  of  the  note  in  suit  was  genuine,  and  that  pos- 
session of  it  was  fraudulently  obtained  by  J.f  aud  that 
it  was  error  to  enter  a  nonsuit. 

A  peremptory  nonsuit  is  in  the  nature  of  a  demurrer 
to  the  plaintiff's  evidence.  If  there  is  any  evidence, 
beyond  a  mere  scintilla,  which  alone  would  justify  an 
infereuce  of  the  disputed  facts  on  which  the  right  to 
recover  depends,  it  must  be  submitted  to  the  jury. 

Upon  a  motion  to  nonsuit,  the  defendant  is  con- 
sidered as  admitting  every  fact  which  the  evidence 
tends  to  prove,  including  such  inferences  of  fact  as  a 
jury  may  lawfully  draw  from  it. 

Where  a  note  in  suit  is  lost,  the  defendant  is  enti- 
tled to  protection  against  the  possibility  of  its  turning 
up  in  the  hands  of  an  innocent  holder  for  value,  and 
the  Court  may  restrain  execution  until  indemnity  is 
given. 
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A  failure  to  give  such  indemnity  is  not  in  bar  of  the 
aotion,  but  is  a  prerequisite  merely  to  the  execution  to 
enforce  payment  of  the  judgment. 

The  receiving  of  a  note  whose  indorsement  is  forged 
will  not  amount  to  a  payment  of  a  genuine  note,  or 
extinguish  the  right  of  action  against  the  indorsers  of 
the  first  note,  if  the  firet  note  bears  their  genuine 
signatures. 

Appeal  of  the  West  Philadelphia  National 
Bank,  plaintiff,  from  the  judgment  of  the  Com- 
mon Pleas  No.  4,  of  Philadelphia  County,  in  an 
action  of  assumpsit  brought  against  John  Field 
to  recover  the  amount  of  a  certain  promissory 
note  for  $5000,  drawn  by  defendant  to  the  order 
of  John  and  James  Hunter,  and  indorsed  by 
them  to  plaintiff. 

The  facts  are  fully  set  forth  in  the  opinion  of 
the  Supreme  Court. 

Upon  the  conclusion  of  plaintiff's  testimony, 
the  Court  entered  a  compulsory  nonsuit,  which 
the  Court  in  banc  subsequently  refused  to  take 
off,  and  entered  judgment  for  defendant. 

Plaintiff  then  appealed,  assigning  the  entry  of 
the  nonsuit  for  error. 
John  G.  Johnson,  for  appellant,  cited — 
Fales  v.  Russell,  16  Pick.  315. 
Bell  v.  Young,  1  Grant,  175. 
Bisbing  v.  Graham.  14  Pa.  16. 
Bigler  v.  Keller,  8  Wbbklt  Notes,  323. 
Mount  v.  Soholns,  120  III.  394. 
Clift  v.  Moses,  112  N.  Y.  426. 
Ritter  v.  Singmaster,  73  Pa.  400. 

Richard  P.  White  (Samuel  B.  Huey  and 
George  H.  Earle,  Jr.,  with  him),  for  appellee, 
cited — 

Crowe  v.  Clay,  9  Ex.  604. 
Byles  on  Bills,  381,  note. 
Lord  r.  Water  Company,  135  Pa.  122. 

October  5,  1891.  Stkrrett,  J.  In  the  Ian- 
guage  of  plaintiff's  amended  statement  of  claim, 
this  suit  was  brought  against  the  defendant, 
John  Field,  "  to  recover  the  sum  of  $5000,  being 
the  amount  of  a  certain  promissory  note  drawn 
by  the  defendant  to  the  order  of  John  and  James 
Hunter,  dated  June  25,  1886,  and  payable  four 
months  after  date  at  Fifty-fifth  and  Paschal 
streets,  and  indorsed  by  said  John  and  James 
Hunter  to  the  plaintiff." 

As  an  excuse  for  non-possession  of  said  note 
and  inability  to  file  a  copy  of  it,  the  plaintiff 
added  the  following  averment,  viz  : — 

u  The  said  note  is  not  now  in  the  possession  of 
the  plaintiff,  because  at  its  maturity  James 
Hunter,  as  agent  for  and  on  behalf  of  the  defend- 
ant and  of  John  and  James  Hunter,  offered  to 
plaintiff  in  payment  thereof  a  note  for  $5200, 
purporting  to  be  drawn  by  James  Long  to  the 
order  of,  and  indorsed  by,  John  and  James 
Hunter.  Believing  the  signature  of  James  Long 
to  said  note,  the  plaintiff  accepted  said  note  in 
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payment,  and  delivered  lo  James  Hunter,  as 
agent  tor  defendant,  the  paid  promissory  note  of 
defendant.  Plaintiff  afterwards  discovered,  and 
now  avers,  that  the  signature  purporting  to  be 
that  of  James  Long  to  the  note  so  offered  and  re- 
ceived in  payment  was  a  forgery,  and  conse- 
quently the  said  note  whs  void,  and  the  plaintiff 
litis  not  received  from  said  defendant,  or  from  any 
other  person,  payment  of  the  whole  or  any  part  of 
the  aforesaid  promissory  note  of  defendant." 

On  the  trial,  evidence  was  introduced  by  the 
plaintiff  tending  to  prove,  inter  alia,  the  follow- 
ing facts : — 

(«)  That  the  note  in  suit  was  made  by  defend- 
ant for  the  accommodation  of  the  payees,  indorsed 
in  their  names,  presented  to  plaintiff  by  James 
Hunter,  discounted  by  it,  and  the  proceeds  paid 
to  said  James  Hunter. 

(b)  When  the  note  in  suit  matured  it  was 
taken  up  by  James  Hunter,  who,  in  lieu  of  it, 
gave  plaintiff  a  note  for  $5200  at  four  months 
from  October  28,  1880,  purporting  to  be  made  by 
James  Long  to  the  order  of,  and  indorsed  by, 
John  and  James  Hunter;  and  when  that  note 
matured,  it  was  in  like  manner  taken  up  by  James 
Hunter,  who,  in  lieu  of  it,  gave  another  note  for 
$0200,  at  four  months  from  March  2,  1887,  pur- 
porting to  be  made  by  said  Long  to  the  order  of, 
and  indorsed  by,  said  John  and  James  Hunter. 

(c)  The  notes  aforesaid,  purporting  to  be  made 
by  James  Long,  were  forgeries,  but  at  the  time 
they  were  respectively  taken  by  plaintiff  it  be- 
lieved they  were  genuine. 

(</)  The  note  in  suit  and  the  first-mentioned 
Long  note  passed,  in  the  manner  and  under  the 
circumstances  above  stated,  from  the  plaintiff  into 
the  possession  of  James  Hunter,  who,  having 
been  accused  of  having  committed  other  forgeries, 
at  or  about  the  same  dates,  fled  the  country,  and 
up  to  and  at  the  time  of  trial  his  whereabouts 
Were  unknown  to  the  plaintiff;  and  no  part  of 
either  of  the  above-meutioned  notes  has  ever 
been  paid. 

We  think  sufficient  ground  was  laid  to  excuse 
the  non-production  of  the  note  in  suit,  and  justify 
the  admission  of  secondary  evidence  of  its  con- 
tents, etc. 

The  evidence  tending  to  prove  that  defendant 
made  the  note,  consisted  of  his  own  admissions 
made  to  the  president  and  cashier  of  the  plaintiff 
on  several  occasions. 

The  latter  testified,  in  substance,  that  ten  days 
or  two  weeks  before  the  note  matured  defendant 
came  into  the  bank,  handed  him  notice  which  had 
been  addressed  to  place  of  payment,  etc.,  and 
asked  to  see  the  note.  It  was  handed  to  him. 
After  looking  at  it  and  turning  it  over  he  said, 
44  That  is  all  right."  A  few  days  afterwards,  de- 
fendant and  Mr.  Lucas  called  in  relation  to  form- 
ing a  syndicate  to  buy  up  the  indebtedness  of 


John  and  James  Hunter,  etc.  During  the  con- 
versation, as  they  were  about  leaving,  44 1  asked 
Mr.  Field  the  question :  I  said,  by  the  way,  Mr. 
Field,  that  note  that  you  came  here  and  inspected, 
was  the  signature  of  that  forged  or  good  ?  Mr. 
Field  replied  that  that  signature  was  all  right  and 
that  the  note  was  all  right." 

Doctor  Hughes,  president  of  the  bank,  testified 
that  a  week  or  two  after  James  Hunter  fled,  Mr. 
Lucas  and  defendant  44  came  to  the  bank  wanting 
us  to  join  in  a  plan  to  pay  the  debts  of  Mr. 
Hunter;  and,  before  fioing  out,  Mr.  Park  asked 
him  if  that  note  of  his  was  all  right — genuine. 
He  replied  that  it  was,  after  some  hesitation." 

In  short,  the  testimony  was  ample  to  have  war- 
ranted the  jury  in  finding  that  the  signature  of 
the  maker  of  the  note  in  suit  was  genuine,  and 
also  that  possession  of  it  was  fraudulently  ob- 
tained by  James  Hunter  in  the  manner  above 
sttited;  but  the  learned  Judge,  being  of  opinion 
that  the  evidence  was  insufficient  to  justify  a  ver- 
dict in  favor  of  plaintiff,  ordered  a  judgment  of 
nonsuit,  and  afterwards  refused  to  take  it  off.  In 
that  we  think  there  was  error. 

It  is  well  settled  that  a  peremptory  nonsuit  is 
in  the  nature  of  a  demurrer  to  the  plaintiff's  evi- 
dence. If  there  is  any  evidence  (beyond  a  mere 
scintilla)  which  alone  would  justify  an  inference 
of  the  disputed  facts,  on  which  his  right  to  re- 
cover depends,  it  must  he  submitted  to  the  jury. 
(Hill  r.  Trust  Co.,  108  Pa.  1  ;  Abraham  v.  Mit- 
chell, 112  Id.  230.)  Upon  a  motion  to  nonsuit, 
the  'defendant  is  considered  as  admitting  every 
fact  which  the  evidence  tends  to  prove,  including 
such  inferences  of  fact  as  a  jury  may  lawfully 
draw  from  it.  (Miller  v.  Bealer,  100  Pa.  585  ; 
MrGrann  v.  Railroad  Co.,  Ill  Id.  171;  Jones 
r.  Bland,  116  Id.  190.) 

Conceding  what  under  the  evidence  can  scarcely 
be  doubted,  that  James  Hunter  procured  the  dis- 
counting of  a  genuine  note,  and,  when  it  ma- 
tured, deceitfully  and  fraudulently  paid,  or  rather 
pretended  to  pay  it  with  a  forged  note,  and  when 
that  matured  undertook  to  pay  it  also  with  a 
similar  forged  note,  and  then  fled  the  country, 
the  fair  inference  would  be  that  the  evidence  of 
his  criminality  would  not  be  left  within  plaintiff's 
reach ;  but  it  is  only  necessary  to  say  in  regard 
to  this  and  other  questions  of  fact,  that  the  evi- 
dence was  quite  sufficient  to  require  its  submis- 
sion to  the  jury. 

As  an  innocent  party  to  the  transaction,  the 
defendant  is,  of  course,  entitled  to  protection 
against  the  possibility  of  the  note  turning  up  in 
the  hands  of  an  innocent  holder  for  value ;  but, 
as  was  held  in  Bisbing  t\  Graham  (14  Pa.  16), 
the  Court  has  ample  |K>wer  to  restrain  execution 
until  such  indemnity  is  given.  In  that  case  it 
was  said  :  "That  the  defendant  is  entitled  to  in- 
demnity before  he  can  be  compelled  to  pay,  I 
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have  no  doubt,  for  it  may  be  that  the  note  was 
indorsed  in  blank  by  Graham,  and  is  now  in  the 

bauds  of  a  holder  for  value  The  maker 

ought  not  to  encounter  any  risk,  as  he  is  in  no 
default.  The  inconvenience,  if  any,  is  one  to 
which  the  holder  has  exposed  himself,  arising, 

perhaps,  from  his  own  carelessness  In 

this  all  the  authorities  to  which  I  refer  generally 
agree.  But  the  question  recurs,  Is  the  failure  to 
indemnify  in  bar  of  the  action,  or  is  it  a  pre- 
requisite merely  to  the  execution  to  enforce  pay- 
ment of  the  judgment  ?  In  the  absence  of  all 
direct  authority,  in  this  Slate  at  least,  I  incline 
to  the  latter  view  of  the  case.  However  the 
law  may  be  as  to  suit  brought  to  recover  on  a 
lost  note  (and  I  see  no  reason  why  there  should 
be  any  difference),  we  are  of  opinion  that  when 
the  note  is  lost  after  commencement  of  the  ac- 
tion, it  is  no  objection  to  the  rendition  of  judg- 
ment. Justice  may  be  effectually  administered 
by  restraining  the  plaintiff  from  issuing  his  execu- 
tion without  proper  indemnity  be  given.  This  is 
an  equitable  power  vested  in  the  Courts,  which 
will  take  care  to  do  equity,  having  a  proper  re- 
gard to  the  circumstances  of  each  case."  To  the 
same  effect  is  Bigler  v.  Keller  (8  Weekly 
Notes,  323). 

It  is  unnecessary  to  discuss  so  plain  a  proposi- 
tion as  that  the  plaintiff  bank  did  not  lose  its 
right  to  recover  on  the  note  in  suit,  because  it 
was  surrendered  in  exchange  for  a  forged  note. 
If  authority  for  that  be  needed,  it  will  be  found 
in  Ritter  v.  Singmaster  (73  Fa.  400);  Mount  v. 
Scboles  (120  III.  391);  Clitt  t\  Moses  (112  N. 
Y.  426).  In  the  first  cited  case  it  was  held  that 
the  trial  Judge  correctly  instructed  the  jury  that 
"the  receiving  of  notes  whose  indorsements  were 
forged  will  not  amount  to  a  payment  of  a  genuine 
note,  or  extinguish  the  right  of  action  against 
the  defendants  as  indorsees  upon  the  first  note,  if 
the  first  note,  drawn  by  Burkhalter  and  indorsed 
by  defendants,  bears  their  genuine  signatures." 

Further  elaboration  is  unnecessary.  For  rea- 
sons suggested,  we  think  the  learned  Court  erred 
in  not  taking  off  the  judgment  of  nonsuit. 

Judgment  reversed,  and  procedendo  awarded. 

u.  c.  o. 


Jan.  '90,  201.  Feb.  20,  1890  ;  Feb.  16,  1891. 

Ulrich  v.  Reinoehl  et  al. 

Life  insurance — Insurance  by  creditor  on  life 
of  debtor — Proportion  of  debt  to  insurance — 
Wagering  contract —  What   is   not — Expect- 
ancy of  life  an  element. 

A  creditor  may  lawfully  take  out  a  policy  on  the 
life  of  his  debtor  in  au  amount  to  cover  the  debt  with 


interest,  and  the  cost  of  such  insurance,  with  interest 
thereon,  during  the  period  of  the  expectancy  of  life  ac- 
cording to  the  Carlisle  Tables. 

Grant's  Adui'rs  i\  Kline  (115  Pa.  618);  Cooper  r. 
ShaefTer  (20  Wkbki.t  Notks,  123),  distinguished. 

In  a  suit  by  the  executor  of  the  insured  against  the 
creditor,  who  has  received  the  amount  of  the  policy,  to 
recover  an  alleged  excess  over  the  debt  and  cost  of 
insurance,  testimony  as  to  the  debtor's  expectancy  of 
life  according  to  the  Carlisle  Tables,  and  of  the  cost  of 
maintaining  the  iusurance  dnriug  that  period,  is  ad- 
missible. 

In  a  proper  case,  where  tho  factstare  uot  in  dispute, 
aud  the  disproportion  between  the  debt  and  the  insur- 
ance is  so  great  as  to  make  the  iusurance  a  palpable 
wager,  it  is  the  duty  of  the  Court  to  pronounce  upon 
it  as  matter  of  law  ;  but  where  evidence  of  the  age  of 
the  insured  and  his  probable  expectancy  of  life  and 
the  cost  of  maintaining  the  policy  is  received,  and 
shows  a  state  of  facts  that  materially  alters  the  dispro- 
portion that  might  otherwise  seem  to  exist,  the  evidence 
must  be  submitted  to  the  jury  ;  and  whore  the  testi- 
mony shows  that  the  insured's  expectancy  is  twenty- 
six  years,  and  that  after  seventeen  years  the  policy 
would  be  carried  at  a  loss,  a  verdict  in  favor  of  the 
creditors  holding  the  ppllcy  is  abundantly  sustained 
thereby. 

Appeal  of  A.  Stanley  Ulrich,  executor  of  the 
last  will  of  Andrew  Bleistine,  deceased,  from  the 
judgment  of*  the  Common  Fleas  of  Lebanon 
County,  in  an  action  of  assumpsit  brought  against 
Adolphus  Reinoehl  and  Charles  II.  Meily,  trad- 
ing as  Reinoehl  &  Meily,  defendants,  to  recover 
such  part  of  a  sum  received  by  them  as  proceeds 
of  a  life  insurance  policy  on  the  life  of  the  plain- 
tiff's testator  as  was  iu  excess  of  the  defendants' 
debt,  expenses,  elc. 

On  the  trial,  before  McFhekson,  J.,  it  was 
shown  that  Bleistine  was  indebted  to  the  defend- 
ants upon  a  judgment  which,  with  interest  and 
costs,  amounted  on  April  2,  1877,  to  $1 10.02;  on 
that  day  he  procured  an  insurance  on  his  life  in 
the  U.  B.  Mutual  Aid  Socity  for  $3U00,  and 
assigned  the  same  to  the  defendants. 

The  facts  connected  with  the  taking  out  of  the 
policy  were  thus  testified  to  by  the  executor  on 
cross-examination  :  Q.  State  whether  there  was 
any  other  consideration  not  of  a  pecuniary  nature 
that  entered  into  the  contract  of  assignment. 
A.  To  get  at  the  bottom  of  the  facts  I  will  begiu 
where  we  Btarted :  There  were  three  different 
conversations  made  to  have  Reinoehl  &  Meily 
accept  this  insurance.  The  first  was,  Mr. 
Bleistine  and  myself  went  out  to  Reinoehl  & 
Meily  and  tried  to  urge  them  to  take  this — 
accept  it  for  this — and  they  should  discharge 
this  thing.  Reinoehl  &  Meily  refused.  The 
second  was  afterwards — Reinoehl  &  Meily  did.  (J. 
Down  here?  A.  There  were  three  different  at- 
tempts made  before  this  insurance  was  effected. 
The  first  was  that  Andrew  Bleistine  and  myself 
went  out  to  Reinoehl  &  Meily  and  urged  them  to 
'  accept  this  insurance  for  their  debt;  they  refused 
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it.  The  second  was  that  Mr.  Keinoehl  and  Meily 
and  Bleietine  were  together,  and  he  refused 
again.  The  third  conference  was  in  my  office, 
in  the  presence  of  Mrs.  Bleistine,  his  wife, 
Andrew  Bleistine  and  Mr.  Reinoehl.  Mr. 
Reinoehl  did  not  want  this  insurance ;  he  wanted 
his  money.  Bleistine  could  not  pay  it,  or  didn't 
want  to — I  don't  know  which — and  Bleistine 
wanted  it.  At  last  Reinoehl  wanted  to  throw  off 
the  interest  and  costs  if  they  would  just  pay  them 
their  debt.  The  thing  they  did  not  want  was 
the  trouble  of.  insurance ;  and  Bleistine  was  a 
younger  man  than  either  of  them  and  they  would 
not  likely  get  any  benefit  from  it;  he  did  not 
want  to  have  anything  to  do  with  it ;  and  Rein- 
oehl wanted  to  go  away,  but  Mrs.  Bleistine 
caught  Mr.  Reinoehl  by  the  arm  and  cried,  and 
begged  that  her  home  might  be  spared,  and  they 
should  accept  this  insurance.  Bleistine  said,  "  I 
will  give  you  $3000,  or  $5000,  or  $10,000— just 
what  you  want."  Reinoehl  did  not  want  to  have 
anything  to  do  with  it,  and  she  held  him  back, 
and  at  last  Mr.  Reinoehl  gave  in  and  accepted  it; 
and  at  last  we  went  up  to  the  office,  and  satis- 
faction  was  entered  on  it.  Q.  Then  Mr.  Rein- 
oehl and  Mr.  Meily  were  to  pay  all  assessments 
during  his  lifetime  ?  A.  All  assessments.  Q. 
It  was  an  absolute  assignment  of  all  his  rights  to 
the  policy  ?  A.  It  was  absolute ;  no  reservations. 
Q.  It  was  not  as  collateral  at  all  ?    A.  Nothing. 

The  anxiety  of  Bleistine  and  his  wife  to  bring 
about  this  arrangement  was  shown  to  proceed 
from  a  desire  to  have  the  judgment  satisfied,  so 
that  he  might  procure  a  loan  with  which  to  pay 
off  some  lien-creditors  who  were  pressing  him. 

The  insured  died  April  20,  1885,  and  the  com- 
pany paid  the  whole  amount  of  the  policy  to  the 
defendants. 

The  defendants  showed,  under  objection,  that 
by  the  Carlisle  Tables,  the  insured's  expectancy 
of  life  at  the  date  of  insurance  was  26.34  years, 
and  that  if  he  had  lived  his  entire  expectancy, 
the  assessments  and  "annuals"  would  have 
amounted  to  $2436.32  without  interest  or 
$4336.31  with  interest.  (First  assignment  of 
error.) 

The  plaintiff  requested  the  Court  to  charge 
inter  alia:  The  amount  allowed  and  paid  as  the 
consideration  of  the  transfer  of  the  insurance, 
to  wit,  the  sum  of  $99.51,  with  interest  thereon 
from  December  7,  1875,  to  April  2, 1877,  and  the 
costs,  was  grossly  inadequate ;  and  the  dispropor- 
tion between  that  amount  and  the  amount  of  the 
insurance,  $3000,  is  so  great  as  to  require  the 
Court  to  say,  as  matter  of  law,  that  the  transac- 
tion was  a  wager,  and  that  in  this  action  Reinoehl 
&  Meily  have  no  right  to  retain  more  of  the 
insurance  .money  received  by  them  than  the 
amount  of  their  satisfied  judgment  with  interest 
and  costs,  and  the  premiums  and  assessments 


paid  by  them,  with  interest  thereon,  and  there- 
fore the  verdict  of  the  jury  must  be  in  favor  of 
the  plaintiff  for  the  amount  received  by  the  de- 
fendants, with  interest  from  the  date  of  its 
receipt,  less  the  amount  of  the  judgment,  interest, 
and  costs,  and  assessments  and  premiums  paid 
with  interest.  Refused.  (Second  assignment  of 
error.) 

In  the  general  charge  the  Court  said  :  ["  Now 
the  question  for  the  jury  is  whether,  considering 
all  the  circumstances  of  that  transaction — the  age 
of  the  person  insured,  his  condition  of  health,  his 
habits  of  life,  his  expectancy  of  life,  the  amount 
of  premium,  the  probable  amount  required  to  be 
paid  by  the  creditor — whether,  considering  all 
those  matters,  the  amount  of  insurance  taken  out 
to  protect  that  debt  was  so  disproportionate  as  to 
make  the  policy  a  wagering  or  a  speculative 
policy.  If  the  jury  find  that  it  was  not — that  it 
was  properly  proportionate — fairly  calculated  to 
protect  the  debt,  and  no  more,  then  the  verdict 
must  be  in  favor  of  the  defendants.]  If,  however* 
they  find  under  all  the  circumstances  of  the  case 
— and  we  consider  it  as  of  that  time,  and  not  as 
of  this— that  it  was  a  wagering  policy,  then  the 
plaintiff  is  entitled  to  recover  the  sum  which  I 
have  already  indicated  to  you,  and  of  which  you 
will  no  doubt  have  a  calculation.  [The  fact  that 
this  transaction  has  turned  out  well  for  the  de- 
fendants is  not  the  controversy ;  for  if  this  man 
had  lived  out  his  expectancy  of  life,  if  the  calcu- 
lations which  you  have  heard  testified  to  were 
accurate,  it  would  have  turned  out  badly ;  and 
the  mere  fact  that  it  turned  out  well  is  not  con- 
trolling, and  in  my  judgment,  it  is  not  an  ele- 
ment in  the  case  at  all.  The  question  is,  whether, 
when  the  policy  was  made,  it  was  a  wagering 
contract,  or  was  to  fairly  protect  the  debt,  and  no 
further."] 

Verdict  for  the  defendants. 

In  discharging  a  rule  for  a  new  trial,  McPiieb- 
80N,  J.,  filed  an  opinion  in  part  as  follows  : — 

"  As  stated  in  the  charge,  there  is  on  the  sur- 
face much  resemblance  between  this  case  and 
Cooper  v.  Shaeffer  (20  Wkkkly  Notes,  123), 
but  we  thought  then,  and  still  think,  that  there  is 
much  real  difference  also.  That  case  was  rested 
in  the  Court  below — and  on  this  point  we  can 
speak  with  positiveness — solely  on  the  dispropor- 
tion between  the  debt  and  the  amount  of  the 
policy.  Even  the  age  of  the  insured  was  not 
dwelt  upon  as  an  element  of  the  problem,  and 
there  was  not  a  word  of  evidence  as  to  the  ex- 
pectancy of  life  or  the  probable  amount  of  annual 
payments  to  be  made.  Here,  however,  these  im- 
portant matters  were  proved,  were  urged  as  a 
principal  ground  of  defence,  and  required  con- 
sideration. In  our  opinion,  they  necessarily 
carried  the  case  to  the  jury,  and  abundantly 
justified  the  verdict.    The  defendant*  insured  a 
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healthy  man  of  forty-two  years  in  the  sum  of 
$3000  to  protect  a  debt  of  $100.  If  he  had 
merely  lived  out  his  expectancy  and  no  longer, 
they  would  have  been  obliged  to  pay  for  assess- 
ments and  annual  dues  $2436.32,  to  which  if 
interest  be  added,  the  amount  of  their  invest- 
ment would  have  been  $4336.31.  In  return  they 
would  have  received  $3000,  thus  suffering  a  con- 
siderable loss.  Surely,  to  call  such  a  transaction 
speculative  is  to  misuse  the  word.  That  it  hap- 
pened to  be  profitable  because  the  insured  died 
within  a  few  years  is  manifestly  not  to  the  point. 

"  With  much  respect,  it  is  suggested  that  the 
principle,  indicated  in  Grant  v.  Kline  (115  Pa. 
625),  and  Cooper  v.  Shaeffer  (supra),  as  the 
proper  rule  to  determine  for  what  sum  a  creditor's 
policy  should  be  taken  out,  ought  to  be  somewhat 
expanded  before  it  is  positively  adopted.  As 
now  stated,  it  would  not  provide  for  a  case  like 
this,  where  the  policy  is  taken  out  in  a  company 
which  levies  annual  (monthly?)  assessments, 
and  where,  therefore,  allowance  must  be  made  in 
the  creditor's  forecast  for  possible  fluctuations; 
neither  would  it  now  provide  for  the  not  unfre- 
quent  contingency  of  the  insured  outliving  his 
expectancy.  Under  the  present  form  of  the  in- 
dicated rule,  the  creditor  must  always  lose  if  the 
debtor  lives  beyond  his  expectancy  ;  and  it  cannot 
be  accurately  applied  to  assessment  insurance, 
because  i  n  this  variety  of  the  business  the  annual 
payments  are  not  a  previously  known  and  certain 
sum." 

Judgment  was  thereupon  entered  on  the  verdict 
in  favor  of  the  defendants  ;  whereupon  the  plain- 
tiff appealed,  assigning  as  error  the  admission  of 
testimony  and  the  answer  to  his  point,  as  above, 
and  the  portions  of  the  charge  of  the  Court  in- 
closed within  brackets. 

The  case  was  argued  on  February  20,  1890, 
McCollum,  J.,  being  absent.  On  January 
19,  1891,  an  order  was  made  for  a  reargument, 
which  was  heard  by  a  full  bench  on  February  16, 
1891. 

Grant  Weidman  (A.  Stanley  Ulrich  with 
him),  for  appellant. 

The  evidence  developed  every  element  of 
speculation  in  this  life  insurance,  viz : — 

(1)  Want  of  relationship. 

Gilbert  v.  Moose,  13  Wbbklt  Notbs,  489;  104 
Fa.  74. 

(2)  Disproportion  between  a  debt  of  $100  and 
a  policy  for  $3000. 

Cooper  v.  Shaeffer,  20  Wkbkly  Notbs,  123. 

(3)  Holding  of  the  policy  and  payment  of  all 
premiums  and  dues  by  the  defendants. 

Scott  v.  Dickson,  16  Weekly  Notbs,  181 ;  108 
Pa.  16. 

Downer  v.  Hotter,  16  Wbbklt  Notbs,  184 ;  110 
Pa.  115. 

The  true  rule  for  the  limit  of  insurance  is  that 
a  policy  taken  out  by  a  creditor  on  the  life  of  his 


1  debtor  ought  to  be  limited  to  the  amount  of  the 
debt  with  interest,  and  the  amount  of  the 
premiums  with  interest  thereon  during  the  ex- 
pectancy of  the  life  insured  according  to  the 
Carlisle  Tables. 

Grant  r.  Kline,  19  Wkhklt  Notbs,  260  ;  115  Pa. 
625. 

Dalby  r.  The  Ins.  Co.,  15  C.  B.  365. 
Ins.  Co.  v.  Scbaefer,  94  U.  S.  457. 

William  M.  Derr  (Frank  E.  Meily  with  him), 
for  appellees. 

A  wagering  insurance  contract  is  one  where 
the  person  for  whose  benefit  an  insurance  on  the 
life  of  another  is  taken  has  no  insurable  interest 
in  the  continuance  of  that  life  at  the  time  the 
contract  is  made.  The  disproportion  between 
the  debt  of  a  creditor  who  insures  the  life  of  his 
debtor  and  the  amount  of  insurance  taken,  by  it- 
self determines  nothing,  unless  the  amount  is  so 
disproportionally  great  that  one's  eyes  cannot  be 
shut  to  the  gross  disparity.  See  illustrations  in 
the  opinions  in— 

Grant  p.  Kline,  tupra. 

Cooper  v  Shaeffer,  tupra. 

The  precise  limit  of  the  insurance,  which  a 
debtor  may  lawfully  take  out,  has  never  been 
defined  in  Pennsylvania,  but  it  is  submitted  that, 
as  probable  expectation  of  life  is  one  of  the 
elements  of  life  insurance,  the  testimony  com- 
plained of  in  the  first  assignment  of  error  was 
clearly  admissible.  Indeed,  the  lack  of  such 
evidence  in  Cooper  v.  Shaeffer  (tupra)  is  the 
distinguishing  feature  between  that  case  and  this. 

The  question  must  be  decided  by  the  situation 
and  probable  intention  of  the  parties  at  the  time 
the  policy  was  taken  out ;  if  the  intention  of  the 
appellees  had  been  speculation,  they  would  have 
taken  a  policy  for  the  largest  sum  offered,  instead 
of  the  smallest.  Their  extreme  reluctance  to 
enter  into  the  bargain  at  all  is  also  to  he  observed. 

It  can  easily  be  shown  by  calculation  that  the 
rule  suggested  in  Grant  v.  Kline,  and  Cooper  v. 
Shaeffer  (supra)  would  result  in  loss  to  the 
creditor  if  the  debtor  lived  out  his  expectancy. 

The  facts  justified  the  jury  in  finding  in  favor 
of  the  defendants.  It  was  the  province  of  the 
jury  to  determine  whether  the  contract  was  a 
wagering  one  or  not. 

Shaak  v.  Meily,  26  Wbbklt  Notbs,  569. 
Fareira  v.  Gabell,  89  Pa.  89. 
Kirkpatrick  v.  Bonsall,  72  Id.  159. 

October  5,  1891.  Paxson,  C.  J.  This  case 
is  not  free  from  difficulty.  It  has  been  twice  ar- 
gued, and  has  received  a  most  careful  considera- 
tion. It  presents  the  question,  to  what  extent  a 
creditor  may  lawfully  insure  the  life  of  his 
debtor.  We  have  avoided  ruling  this  point  be- 
fore, because  it  was  one  of  grave  importance,  and 
the  cases  in  which  it  was  raised  did  not  necessa- 
rily require  it,  nor  did  they  present  all  the  facts 
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necessary  to  enable  us  to  dispose  of  it  satisfac- 
torily. This  record  raises  t Lie  whole  question 
squarely.  The  facts  are  substantially  as  fol- 
lows : — 

The  defendants  are  doirifr  a  firm -business  at 
Ijehunon,  Pennsylvania!,  and  held  a  judgment 
against  one  Andrew  Bleistine  in  the  Court  of 
Common  Picas  of  Lebanon  County,  which,  with 
interest  and  costs,  amounted  to  $110.02.  The 
judgment  was  sufficiently  secured  on  real  estate, 
and  the  defendants  were  not  pressing  their 
debtor  for  the  money.  He  was  being  pressed  by 
other  creditors,  who  held  subsequent  liens  on  his 
property.  It  was  necessary  to  quiet  them  for 
Bleistine  to  pay  off' the  judgment  held  by  the  de- 
fendants, or  get  rid  of  it  in  some  manner.  Not 
having  the  money,  he  applied  to  the  defendants 
to  satisfy  it  and  take  a  policy  on  his  life  instead. 
The  evidence  is  uncontradicted  that  the  defen- 
dants were  averse  to  this,  and  for  a  time  de- 
clined, but  finally  yielded  to  Bleistine's  entreaties 
and  his  wife's  tears  to  save  their  home.  The 
evidence  shows  that  Bleistine  offered  them  an 
insurance  of  $30U0,  or  $5000,  or  $10,000,  or  any 
amount  they  wanted.  The  negotiation  resulted 
iti  the  defendants  taking  a  policy  of  $3*100  on  the 
life  of  Bleistine  in  the  U.  B.  Mutual  Aid  So- 
ciety. The  policy  was  issued  in  the  name  of 
Bleistine  as  beneficiary,  and  afterwards  assigned 
by  him  to  (he  defendants,  who  paid  the  entrance 
fee  and  all  subsequent  assessments.  The  assign- 
ment was  absolute,  and  not  as  collateral  security, 
and  the  judgment  referred  to  was  satisfied  of 
record.  After  Bleistine's  death,  the  insurance 
money  was  paid  by  the  company  to  the  defen- 
dants. Subsequently  this  suit  was  brought  by 
the  executor  of  Bleistine  to  recover  from  them 
the  amount  received  over  the  debt  and  interest 
and  premiums  {mid,  the  plaintiff  alleging  that 
the  amount  of  insurance  was  so  disproportioned 
to  the  debt  as  to  make  it  a  gambling  transaction, 
within  the  doctrine  of  Gilbert  v.  Moose  (101  Pa, 
74),  and  the  cases  following  it. 

We  may  safely  assume  that  the  debt  due  by 
Bleistine  to  the  defendants  nmbonajide;  that 
so  far  from  the  latter  having  procured  the  former 
to  insure  his  life  for  their  benefit  for  speculative 
purposes,  they  entered  into  it  with  reluctance,  at 
the  earnest  request  of  Bleistine  and  his  wife,  to 
relieve  them  from  financial  embarrassment  and 
to  save  their  home.  This  takes  out  of  the  case 
the  controlling  element  which  existed  in  Gilbert 
r.  Moose,  and  that  line  of  cases.  Yet  if  the  de- 
fendants, even  for  an  honest  purpose,  have  trans- 
gressed the  law,  and  made  this  a  gambling  trans- 
action, they  must  suffer  the  penalty  for  such 
violation. 

The  first  and  second  assignments  present  the 
main  question  in  the  case.  Upon  the  trial  below 
the  defendants  proved,  under  exception,  the  life 


expectancy  of  Bleistine,  and  the  amount  of  assess- 
ments on  this  policy,  had  be  lived  out  his  full 
life  expectancy.  It  appears  from  this  evidence 
that  the  insured  was  forty-two  years  of  age,  and 
that  his  expectation  of  life,  according  to  the  Car- 
lisle Tables,  was  twenty-six  years;  that,  had  be 
lived  that  length  of  time,  the  interest  on  the 
judgment,  with  the  annual  dues  and  assessments 
and  interest  thereon,  would  have  amounted  to 
$4336.31,  being  $1336.31  in  excess  of  the 
amount  of  the  policy.  This  evidence  was  not 
contradicted.  Its  admission  forms  the  subject  of 
the  first  assignment. 

In  the  second  assignment,  complaint  is  made 
that  the  learned  Judge  erred  in  his  answer  to  the 
plaintiff's  sixth  point.  The  point  is  as  fol- 
lows : — 

"  The  amount  allowed  and  paid  as  the  consid- 
eration of  the  transfer  of  the  insurance,  to  wit, 
the  sum  of  $99.51,  with  interest  thereon  from 
Dec.  7,  1875,  to  April  2,  1877,  and  the  costs, 
was  grossly  inadequate;  and  the  disproportion 
between  thst  amount  and  the  amount  of  the  in- 
surance— $3000 — is  so  great  as  to  require  the 
Court  to  say,  as  matter  of  law,  that  the  transac- 
tion was  a  wager,  and  that  in  this  action 
Keinoehl  &  Meily  have  no  right  to  retain  more 
of  the  insurance  money  received  by  them  than 
the  amount  of  their  satisfied  judgment,  with  in- 
terest and  costs,  and  the  premiums  and  assess- 
ments paid  by  them,  with  interest  thereon,  and 
therefore  the  verdict  of  the  jury  must  be  in  favor 
of  the  plaintiff  for  the  amount  received  by  the 
defendants,  with  interest  from  the  date  of  its 
receipt,  less  the  amount  of  the  judgment,  interest, 
and  costs,  and  assessments  and  premiums  paid, 
with  interest."    This  point  was  refused. 

Whether  the  question  of  excess  of  insurance  is 
to  be  dis|K>sed  of  by  the  Court  as  a  matter  of  law, 
or  by  the  jury  as  a  question  of  fact,  it  is  essential 
that  we  should  have  a  fixed  rule,  We  have  none 
now.  I  felt  the  importance  of  this  in  delivering 
the  opinion  of  the  Court  in  Grant's  Admrs.  r. 
Kline,  (115  Pa.  618),  where  I  said  :  "  Speaking 
for  myself,  it  may  be  that  a  policy  taken  out  by  a 
creditor  on  the  life  of  his  debtor  ought  to  be  lim- 
ited to  the  amount  of  the  debt  with  interest,  and 
the  amount  of  premiums  with  interest  thereon, 
during  the  expectancy  of  life  as  shown  by  the 
Carlisle  Tables.  .  This  view,  however,  haa  never 
been  adopted  by  this  Court  in  any  adjudicated 
case,  nor  do  we  feel  compelled  to  define  the  dis- 
proportion now  in  view  of  the  particular  facts  of 
the  case  in  hand."  In  the  subsequent  case  of 
Cooper  v.  Shaeffer  (20  Weekly  Notes,  128), 
our  brother  Stkrrett,  after  quoting  the  above, 
remarked,  "  This  appears  to  be  a  just  and  practi- 
cable rule."  No  such  rule  was  established,  how- 
ever, in  Cooper  v.  Shaeffer.  In  that  case  there 
was  an  insurance  of  $3000  to  covers  debt  of  $100, 
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and  this  Court  said,  through  Mr.  Justice  Ster- 
rett,  44  In  view  of  the  undisputed  facts,  the 
learned  Judge  of  the  Common  Pleas  held  that  the 
disproportion  between  the  insurance  of  $3000 
and  the  debt  of  $100  was  so  great  as  to  require 
him  to  say,  as  matter  of  law,  that  the  transaction 
was  a  wager,  and  that  the  assignees  of  the  policy 
had  no  right  to  retain  more  of  the  insurance 
money  received  by  them  than  the  amount  of  the 
debt,  plus  the  premiums  paid  and  interest  thereon. 
In  this  he  was  clearly  right.  The  disproportion 
is  so  great  as  to  make  the  insurance  a  palpable 
wager,  and  no  Court  should  hesitate  to  declare  it 
so  as  matter  of  law." 

We  have  no  doubt  that  in  a  proper  case  where 
the  facts  are  not  disputed,  it  is  the  duty  of  the 
Court  to  pronounce  upon  the  character  of  the 
policy.  Thus  in  Grant's  Admrs.  v.  Kline 
(supra),  it  was  said:  44  To  take  out  a  policy  of 
$5000  to  secure  a  debt  of  $5  would  be 
such  a  pal|>able  wager  that  no  Court  would 
hesitate  to  declare  it  so  as  matter  of  law."  It  is 
true  this  remark  was  made  by  way  of  illustration, 
and  we  only  refer  to  it  for  that  purpose  now. 
Cooper  v.  Shaeffer  decided  nothing  but  that 
particular  litigation.  It  laid  down  no  rule  for 
the  future  beyond  its  own  particular  facts,  viz : 
That  an  insurance  of  $3000  for  a  debt  of  $100 
unexplained,  was  a  gambling  jtolicy.  It  may  be 
asked  why  it  does  not  rule  this  case  where  the 
amount  of  insurance  was  the  same  and  a  differ- 
ence of  a  few  dollars  only  in  the  amount  of  the 
debt  ?  The  answer  is  not  difficult.  Cooper  p. 
Shaeffer  was  decided  upon  the  single  ground  of 
the  disproportion  between  the  insurance  and  the 
debt.  There  were  no  facts  in  evidence  by  which 
this  disproportion  could  be  explained  or  shown  to 
be  justifiable.  This  appears  by  the  report  of  the 
case,  as  well  as  from  the  opinion  of  Judge 
Mcl'llERSON  who  tried  that,  as  well  as  this  case 
below.  In  refusing  a  new  trial  in  the  case  in 
hand,  that  learned  and  able  Judge  said  in  refer- 
ence to  Cooper  v.  Shaeffer:  44  Even  the  age  of 
the  insured  was  not  dwelt  upon  as  an  element  of 
the  problem,  and  there  was  not  a  word  of  evi- 
dence as  to  the  expectancy  of  life  or  the  probable 
amount  of  annual  payments  to  be  made.  Here, 
however,  these  important  matters  were  urged  as 
a  principal  ground  of  defence,  and  required  con- 
sideration. In  our  opinion,  they  necessarily 
carried  the  case  to  the  jury,  and  abundantly  jus- 
tified the  verdict.  The  defendants  insured  a 
healthy  man  of  forty-two  years  in  the  sum  of 
$3000  to  protect  a  debt  of  $100.  If  he  had 
merely  lived  out  his  expectancy  and  no  longer, 
they  would  have  been  obliged  to  pay  for  assess- 
ments and  annual  dues  $2436.32,  to  which  if  in- 
terest be  added,  the  amount  of  their  investment 
would  have  been  $4336.31.  In  return  they  would 
have  received  $3000,  thus  suffering  a  considerable  | 
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loss.  Surely,  to  call  such  a  transaction  specula- 
tive, is  to  misuse  the  word.  That  it  happened 
to  be  profitable,  because  the  insured  died  within 
a  few  years,  is  manifestly  not  to  the  point."  I 
have  quoted  this  extract  at  length  becau.se  I 
could  in  no  belter  way  emphasize  the  distinction 
between  Cooper  v.  Shaeffer  and  the  case  in 
hand. 

The  law  very  properly  lays  a  mailed  hand  upon 
speculative  life  insurance;  of  all  the  forms  of 
gambling,  it  is  one  of  the  most  objectionable. 
The  records  of  our  own  Court  show  that  it  some- 
times leads  to  murder.  The  holder  of  a  policy 
upon  a  life  in  which  he  has  no  interest,  either  of 
a  social  or  pecuniary  nature,  has  a  strong  interest 
in  the  death  of  the  assured.  This  interest  grows 
and  strengthens  with  each  payment  of  premium. 
He  has  made  a  bid  upon  the  life  of  another 
person.  A  man  who  will  engage  in  such  a  trans- 
action cannot  safely  be  regarded  as  a  saint.  He 
sees  with  growing  impatience  that  life  prolonged 
from  year  to  year,  and  his  money  slipping  away 
in  premiums.  A  man  thus  situated  soon  becomes 
familiar  with  the  thought  of  the  death  of  the 
person  who  stands  between  him  and  what,  in  his 
morbid  fancy,  he  may  regard  as  his  rights.  That 
crime  follows  in  some  instances  is  a  fact  of  which 
we  have  judicial  knowledge. 

All  life  insurance  is  in  one  sense  speculative. 
Yet  within  proper  restrictions  it  has  been  found 
to  be  highly  beneficent,  and  not  in  conflict  with 
public  policy.  It  enables  a  man  in  the  days  of 
his  early  struggles  to  provide  for  his  family  in 
case  of  his  death.  It  renders  it  possible  for  a 
business  man  to  borrow  the  capital  needed  for 
success.  It  furnishes  the  means,  and  the  only 
means,  by  which  a  creditor  may  sometimes  secure 
a  doubtful  claim.  Yet  in  all  these  cases  there  is 
the  element  of  speculation,  for  if  the  assured  dies 
shortly  alter  the  |>olicy  is  issued,  the  beneficiary, 
whether  he  be  a  blood  relation  or  a  creditor,  gets 
a  sum  of  money  greatly  disproportioned  to  the 
amount  paid.  But  in  these  cases  the  law  does 
not  regard  the  speculative  element  as  one  of 
danger.  It  is  true  that  a  son  who  takes  out  a 
policy  on  the  life  of  his  father,  or  a  creditor  upon 
the  life  of  his  debtor,  may  have  an  interest  in  the 
death  of  the  assured,  and  resort  to  crime  to  pro- 
cure it,  but  experience  shows  that  such  instances 
are  extremely  rare,  and  the  temptation  no  greater 
than  in  thousands  of  other  instances  in  which  one 
person  may  be  benefited  pecuniarily  by  the  death 
of  another.  But  a  policy  taken  out  by  one  who 
lias  no  interest  either  as  a  creditor  or  a  relative 
in  the  life  of  the  assured,  is  always  a  danger 
signal. 

It  is  settled  law  that  a  creditor  has  an  insurable 
interest  in  the  life  of  his  debtor,  but  up  to  this 
time  there  is  no  decision  as  to  the  limit  of  this 
I  right.    Our  own  cases  furnish  us  no  settled  rule, 
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and  for  tliis  reason  I  do  not  think  it  necessary  to 
review  them.  Each  case  has  been  decided  upon 
its  own  facts.  In  Cooper  v.  Shaeffer,  as  before 
observed,  it  was  said  the  insurance  was  too  large; 
in  Grant  v.  Kline,  on  the  other  hand,  we  held 
that  the  amount  of  insurance  was  not  dispro- 
portioned  to  the  debt.  We  have  now  reached  a 
point  where  it  is  necessary  to  lay  down  some 
fixed  rule  by  which  such  cases  can  be  disposed  of 
in  the  future,  otherwise  the  rulings  of  the  Courts 
and  the  verdicts  of  juries  upon  such  questions 
will  be  arbitrary,  and  where  there  is  nothing  in  a 
case  but  the  amount  of  the  insurance  and  the 
amount  of  the  debt  it  is  impossible  for  either  a 
Court  or  a  jury  to  arrive  at  a  correct  result. 

Starting  out  with  the  conceded  proposition  that 
a  creditor  has  an  insurable  interest  in  the  life  of  his 
debtor,  and  may  lawfully  take  out  a  policy  there- 
on, it  follows  logically  that  he  may  take  out  the 
policy  in  such  a  sum  as  may  reasonably  secure 
the  debt.  It  needs  no  argument  to  show  that  if 
my  debtor  owes  me  $1000,  a  policy  for  $1000 
would  be  inadequate,  for  if  my  debtor  dies  within 
twenty-four  hours  after  the  policy  is  taken  out,  1 
am  a  loser  by  the  amount  of  the  premium  paid, 
and  it  would  be  but  a  few  years  before  the  interest 
on  the  debt  and  the  premiums  would  exceed  the 
debt.  Every  future  payment  then  would  be  a 
loss,  with  the  only  alternative  of  adding  to  this 
loss  year  by  year,  or  abandoning  the  policy 
altogether,  and  sinking  the  whole  amount  paid. 
It  6eems  clear  upon  reason  that  the  creditor  may 
take  out  a  policy  in  excess  of  his  debt.  But  to 
what  excess?  The  answer  to  this  question 
obviously  depends  upon  circumstances.  An  im- 
portant element  in  the  consideration  of  this 
question  is  the  age  of  the  assured.  The  differ- 
ence between  a  policy  on  the  life  of  a  man  of 
twenty-five  years  of  age  and  one  of  seventy-five 
is  clear  to  the  dullest  understanding.  The  as- 
sured was  only  forty-two  years  of  age,  and  his 
expectancy  of  life  was  twenty-six  years.  The 
chances  were  greatly  in  favor  of  his  living  out 
his  expectancy.  The  Carlisle  Tables  were  pre- 
pared with  care  by  competent  experts,  and  are 
the  result  of  actual  experience.  I  am,  therefore, 
justified  in  saying  that  the  chances  were  in  favor 
of  the  assured  living  out  his  expectancy,  in  which 
ca.se  there  would  be  the  loss  of  interest  on  the 
debt  for  twenty -six  years  added  to  the  dues  and 
assessments,  with  interest  thereon,  for  the  same 
period.  The  evidence  shows  that  in  such  event 
the  defendants  would  have  been  losers  by  a  con- 
siderable sum.  In  fact  I  infer  from  the  tables 
furnished  that  after  about  seven  teen  years  the 
defendants  would  have  carried  this  policy  at  a 
loss.  The  defendants  assumed  this  risk  when 
they  took  out  the  policy.  They  also  had  the 
chance  of  the  assured  not  living  out  his  expectancy. 
This  is  a  risk  which  an  insurance  company  as- 


sumes upon  every  policy  which  it  issues.  In  a 
particular  instance  the  assured  may  live  many 
years  beyond  his  expectancy,  but  this  is  equal- 
ized by  the  instances  where  the  assured  dies 
before  the  expiration  of  his  expectancy,  so  that 
in  the  vast  volume  of  business  of  such  corpora- 
tions the  average  result  is  reasonably  uniform. 
But  the  holder  of  a  single  policy  can  have  no 
average  result.  He  takes  the  risk  with  the 
chances  fairly  balanced.  Had  these  defendants 
taken  out  one  bunded  policies  on  the  lives  of 
as  many  debtors,  it  is  more  than  probable  that 
some  of  them  would  have  largely  exceeded  their 
expectation,  while  others  would  not  have  reached 
it.  In  such  case  there  would  not  have  been 
material  gain  or  loss. 

Had  the  assured  lived  out  his  expectancy  of 
life,  no  question  would  probably  have  arisen  as 
to  the  right  of  the  defendants  to  retain  the  whole 
of  the  money.  It  could  not  then  have  been 
successfully  assailed  as  a  gambling  transaction. 
I  submit  that  the  character  of  the  contract  can- 
not depend  upon  results,  or  the  accident  of  death. 
If  not  lawful  in  its  inception  it  could  never 
become  so. 

In  order  to  ascertain  whether  an  insurance  is 
disproportioned  to  the  debt,  regard  roust  be  had 
to  the  age  of  the  assured,  his  expectation  of  life, 
and  the  cost  of  carrying  the  insurance  with 
interest  thereon,  as  well  as  upon  the  amount  of 
the  debt.  The  evidence  which  forms  the  subject 
of  the  first  assignment  was  not  only  proper,  but 
essential  to  an  intelligent  understanding  of  the 
case.  It  is  just  what  was  lacking  in  Grant's 
Admr'a  v.  Kline,  and  wns  one  of  the  reasons 
why  we  avoided  deciding  the  broad  question  in 
that  case.  But  any  one  who  reads  that  opinion 
between  the  lines  can  see  that  the  judicial 
mind  must  have  been  influenced  to  some  extent 
by  the  suggestion  in  reference  to  the  Carlisle 
Tables. 

The  rule  we  now  announce  may  not  be  the 
best,  but  we  have  not  been  able  to  find  a  better, 
after  a  most  careful  and  anxious  consideration  of 
the  question.  That  it  will  not  produce  exact 
justice  in  all  cases  is  possible.  There  will  always 
be  cases  of  individual  hardship  in  the  application 
of  all  general  rules.  No  general  rule  can  be 
made  to  fit  each  particular  case,  otherwise  it 
would  cease  to  be  a  rule.  My  attention  was 
especially  called  to  this  difficulty  by  the  following 
extract  from  the  opinion  of  the  learned  Judge 
below  in  refusing  a  new  trial. 

"  With  much  respect  it  is  suggested  that  the 
principle  indicated  in  Grant  v.  Kline  (115  Fa. 
625),  and  Cooper  t\  ShaefTer  (supra),  as  the 
proper  rule  to  determine  for  what  sum  a  creditor's 
policy  should  be  taken  out,  ought  to  be  somewhat 
expanded  before  it  is  positively  adopted..  As  now 
stated,  it  would  not  provide  for  a  case  like  this, 
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where  the  policy  is  taken  out  in  a  company  which 
levies  annual  (monthly  ?)  assessments,  and  where, 
therefore,  allowance  must  be  made  in  the  creditor's 
forecast  for  possible  fluctuations  ;  neither  would 
it  now  provide  for  the  not  infrequent  contingency 
of  the  insured  outliving  his  expectancy.  Under 
the  present  form  of  the  indicated  rule,  the 
creditor  must  always  lose  if  the  debtor  lives 
beyond  his  expectancy,  and  it  cannot  be  accu- 
rately applied  to  assessment  insurance,  because 
in  this  variety  of  the  business  the  annual  pay- 
ments are  not  a  previously  known  and  certain 
sum." 

We  have  no  difficulty  in  disposing  of  the  ob- 
jection that  the  rule  does  not  provide  for  the  case 
of  the  assured  living  beyond  his  expectancy  and 
thus  entailing  a  loss  upon  the  creditor.  If  we 
go  beyond  the  expectancy,  where  are  we  to  6top  ? 
A  man  may  live  to  the  age  of  a  hundred,  and 
such  length  of  days  is  of  frequent  occurrence. 
To  sanction  a  policy  covering  such  a  period,  and 
yet  to  allow  the  holder  to  recover  the  full  amount 
in  case  of  death  within  a  year,  would  be  a  retro- 
grade step  in  our  decisions.  Under  such  a  sys- 
tem the  creditor  would  be  absolutely  secure,  with 
the  possibility  of  an  enormous  gain  in  case  of  an 
early  death.  Whereas  at  present,  as  I  have  en- 
deavored to  show,  the  risk  of  a  debtor  exceeding 
his  expectancy  is  equalized  by  the  possibility  of 
his  death  within  it,  and  in  a  given  number  of 
cases  the  result  produces  uniformity.  The  want 
of  uniformity  is  not  the  fault  of  the  rule,  but  of 
its  application  to  a  single  case. 

There  is  more  difficulty  in  the  other  objection. 
The  policy  in  question,  however,  was  taken  out 
in  a  mutual  company,  where  assessments  are 
made  from  time  to  time,  and  there  appears  to 
have  been  no  difficulty  upon  the  trial  below  in 
ascertaining,  with  sufficient  accuracy,  the  amount 
of  assessments  which  the  defendants  would  have 
been  called  upon  to  pay  had  the  assured  lived  out 
his  expectancy.  The  precise  amount  of  such 
assessments  cannot,  of  course,  be  estimated  with 
the  same  accuracy  as  in  the  case  of  a  company  in 
which  the  annual  premium  is  a  fixed  sum.  But 
the  assessments,  even  in  a  mutual  company,  can 
be  approximated  by  the  experience  of  other  simi- 
lar companies  with  sufficient  accuracy  to  base  an 
insurance  upon  it.  And  where  a  policy  has  been 
taken  out  in  good  faith  by  a  creditor,  the  law 
does  not  exact  impossibilities.  A  slight  mistake, 
one  way  or  the  other,  owing  to  the  condition  of 
the  company's  business,  by  which  assessments  are 
increased  or  diminished,  would  not  necessarily 
vitiate  a  policy.  The  cost  of  life  insurance,  by 
whatever  system  adopted,  it  is  believed,  does  not 
vary  so  greatly  as  to  prevent  a  reasonable  ap- 
proximation thereof. 

It  may  be  that  few  men  would  take  out  a  life 
policy  to  secure  a  debt  of  $100,  where  there  is  an 


expectancy  of  life  for  twenty-six  years,  and  pay 
an  annual  assessment  or  premium  in  excess  of  the 
whole  amount  of  the  debt.  But  we  do  not  pass 
upon  the  wisdom  of  contracts ;  we  only  consider 
their  legality.  And  care  must  be  taken  in  the 
enforcement  of  an  admittedly  sound  rule  of  public 
policy  not  to  infringe  upon  the  right  of  the  citizen 
to  contract.  In  this  instance  the  contract  was 
lawful,  and  the  defendants  appear  to  have  en- 
tered into  it,  not  so  much  for  their  own  benefit 
as  for  the  accommodation  of  the  assured.  We 
are  not  to  measure  its  legality  by  its  results,  but 
by  its  surroundings  at  the  time  it  was  made. 

We  are  of  opinion  that  a  creditor  may  law- 
fully take  out  a  policy  on  the  life  of  his  debtor  in 
an  amount  to  cover  the  debt  with  interest,  and 
the  cost  of  such  insurance,  with  interest  thereon, 
during  the  period  of  the  expectancy  of  life  of  the 
assured,  according  to  the  Carlisle  Tables. 

We  find  no  error  in  the  ruling  of  the  Court 
below. 

Judgment  affirmed. 

[See  next  case.] 

R.  II.  N. 


Jan.  '91,  237.  May  20,  1891. 

Shaffer  v.  Spangler. 

Life  insurance— Insurance  by  creditor  on  life  of 
debtor — Proportion  of  debt  to  insurance  — 
Wagering  contract —  What  is  and  what  is  not 
— Assignments  of  error —  When  not  considered. 

A  debtor  owing  $500  insured  his  life  for  $2000  for 
tlie  benefit  of  his  creditor,  and  subsequently  suggested 
that  the  amount  would  probably  prove  insufficient, 
and  that  the  creditor  had  better  have  an  additional 
policy  of  $2000,  which  he  was  willing  to  give  if  the 
creditor  would  agree  to  pay  his  funeral  expenses. 
This  agreement  was  made  and  the  policy  issued.  The 
creditor  paid  all  the  expenses  incident  to  the  insur- 
ance and  the  debtor's  funeral  expenses  after  his  death, 
lie  also  advanced  about  $200  after  the  date  of  the 
first  policy,  and  before  the  issue  of  the  second  one.  In 
a  suit  by  the  debtor's  administratrix  to  recover  from 
the  creditor  an  alleged  excess  over  his  debt  and  ex- 
penses :  . 

Held,  (1)  That  if  the  first  policy  was  insufficient  to 
cover  the  indebtedness,  the  creditor  had  a  right  to  take 
out  an  additional  policy,  and  its  validity  must  be 
measured  by  the  whole  amount  of  the  indebtedness. 

(2)  That  if  the  funeral  expenses  were  actually  paid, 
they  Bhould  be  inoluded  in  the  indebtedness. 

The  policies  were  in  different  companies,  and  the 
creditor  was  obliged  to  bring  suit  against  both  : 

Held,  that  the  amount  paid  by  him  as  counsel  fees 
was  properly  charged  against  the  fund. 

The  proper  test  of  the  validity  of  insurance  in  such 
cases  is  laid  down  in  Ulrich  v.  Reinoehl  (ante,  p.  419). 

Appeal  of  Adam  Spangler,  defendant,  from  the 
judgment  of  the  Common  Pleas  of  York  County 
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in  an  action  brought  by  Marparet  Shaffer,  ad- 
ministratrix of  Francis  Shaffer,  deceased,  to 
recover  the  amount  of  a  policy  of  insurance  on 
the  intestate's  life  held  by  the  defendant  and 
paid  by  the  insurance  company  to  him. 

On  the  trial,  it  appeared  that  Shaffer,  the  de- 
cedent, and  Spangler,  the  defendant,  were  inti- 
mate friends,  and  that  Shaffer  was  a  frequent 
borrower  from  Spangler,  and  also  was  the  recipient 
from  him  of  clothing  and  provisions  for  himself 
and  family.  Shaffer,  on  September  24,  1878, 
was  indebted  in  the  sum  of  $500,  and  assigned  to 
Spangler  a  policy  on  his  life  for  $2000,  in  the 
Keystone  M.  B.  Association.  About  fourteen 
months  later,  Shaffer  suggested  to  Spangler  to 
take  out  a  second  policy,  the  circumsiances  being 
thus  narrated  by  Spangler  :  Q.  What  was  the  ar- 
rangement between  you  and  him  about  it,  and  at 
whose  instance  was  it  made?  A.  Why,  he  came 
to  me,  and  told  me  that  he  thought  that  the 
other  policy  would  not  pay  me  for  what  I  had 
done  for  him,  and  he  thought  I  ought  to  take 
out  another  one,  and  if  1  would  promise  to  go  to 
the  expense  of  burying  him,  and  see  that  be  was 
nicely  buried,  that  I  should  take  out  another 
policy,  because  he  did  not  think  these  other  com- 
panies were  paying  in  full,  and  I  would  run  that 
risk  ;  and  he  said  lie  thought  I  ought  to  take  out 
another  one,  and  in  that  way  pay  it  for  him.  Q. 
And  that  is  the  reason  you  promised  to  pay  his 
funeral  expenses?    A.  Yes,  sir. 

A  second  policy  for  $2000  in  the  Fidelity 
Beneficial  Society  was  soon  afterwards  taken  out 
in  Spangler's  name.  Spangler  paid  all  the  ex|>enses 
of  taking  out  and  keeping  up  these  policies  until 
Shaffer's  death,  on  Way  15,  1880.  After  the 
issue  of  the  first  policy  and  before  the  issue  of  the 
second  policy,  he  advanced  from  $150  to  $250 
more.  The  companies  both  refused  to  pay  the 
policies,  and  Spangler  was  obliged  to  bring  suit 
against  both  to  recover  his  money.  On  the  first 
policy  he  recovered  by  the  verdict  of  a  jury  against 
the  Keystone  Mutual  Benefit  Association  the  sum 
of  $650,  out  of  which  his  counsel  retained  $85  at- 
torney fees,  and  the  balance,  $565,  came  to  de- 
fendant. His  costs  of  insurance,  assessments, 
etc.,  were  $72.64.  The  suit  against  the  Fidelity 
Beneficial  Society  was  settled  before  trial  was 
had,  by  the  payment  of  $1050  to  Spangler's  at- 
torneys, out  of  which  one-half  of  the  costs,  to 
wit,  $57,  were  paid  and  $105  retained  by  counsel 
for  fees,  so  that  Spangler  actually  received  $888. 
Funeral  expenses,  etc,  $67.50,  and  cost  of  in- 
surance  $75,  were  also  paid  by  him  out  of  this 
insurance. 

The  plaintiff  requested  the  Court  to  charge, 
inter  alia : — 

(3)  The  counsel  fees  paid  by  the  defendant 
for  the  collection  of  the  moneys  on  the  policies 
held  by  him  on  the  life  of  Frank  Shaffer,  cannot 


be  allowed  as  credits  to  the  defendant  in  this 
case,  or  deducted  from  the  amount  received  by 
him,  the  said  defendant,  on  said  policies.  Answer. 
This  point  is  affirmed.  (First  assignment  of 
error.) 

By  the  defendant's  fifth  point  the  Court  was 
requested  to  charge  that  the  sums  paid  for  coun- 
sel fees  were  proper  credits.  Refused.  (Second 
assignment  of  error.) 

The  defendant  also  requested  the  Court  to 
charge  as  follows :  (7)  Under  the  law  and  evi- 
dence in  this  case,  the  verdict  of  the  jury 
should  be  for  the  defendant.  Answer.  This 
point  is  affirmed,  if  the  jury  believe  there  was 
the  indebtedness  as  testified  to  by  the  plaintiff, 
on  the  second  policy  of  insurance.  (Third 
assignment  of  error.) 

The  fourth  and  fifth  assignments  were  to  the 
admission  of  testimony  which  was  not  quoted  in 
the  specifications,  and  the  sixth  assignment  to  the 
refusal  to  grant  a  peremptory  nonsuit. 

In  the  general  charge  the  Court  said  :  44  There 
has  never  been  any  limit  made  by  law  as  to  what 
amount  a  debtor  must  owe  before  a  life  insurance 
can  be  taken  out  upon  him  for  that  debt ;  and, 
as  regards  the  first  claim  made  in  this  case,  it 
being  the  sum  of  $500,  and  on  account  of  the 
$100  being  given  besides,  there  is  no  difficulty  as 
regards  that;  there  was  an  indebtedness  of  $500, 
and  that  is  considered,  even  by  the  plaintiff— by 
the  parties  interested — as  an  insurable  interest 
sufficient  to  sustain  this  policy,  and  to  sustain 
the  right  of  the  plaintiff  to  hold  the  money  that 
he  received  from  the  company.  But  on  the 
second  one,  according  to  the  defendant's  evidence 
before  you,  by  lending  money  at  different  times, 
or  by  giving  money,  and  by  furnishing  articles 
of  apparel  at  certain  times,  a  debt  had  been  ac- 
cumulated of  some  $150,  perhaps  more;  and 
about  six  months  after  the  first  policy  was  taken 
out  for  $2000  in  the  Keystone  Mutual,  another 
insurance  was  taken  out  in  the  Fidelity  Benefi- 
cial Association  in  Lancaster  " 

Verdict  and  judgment  for  plaintiff  for  $937.54. 
Defendant  appealed,  assigning  error,  inter  alia, 
as  above. 

N.  M.  Wanner,  for  appellant. 

Edward  Chapin,  for  appellee. 

October  5,  1891.  Paxson,  C.  J.  The  appel- 
lant was  the  holder  of  two  policies  of  $2000  each 
upon  the  life  of  Frank  Shaffer.  That  he  was  a 
creditor  of  Shaffer  at  the  time  the  first  policy  was 
taken  out  to  the  amount  of  $500  was  not  dis- 
puted ;  nor  was  any  serious  contention  raised  as 
to  excess  of  insurance.  The  second  policy  was 
j  taken  out  some  time  after  the  first,  and  the  de- 
fendant alleges  that  it  was  done  at  the  request  or 
suggestion  of  his  debtor.  He  testified  :  44  Why, 
he  (the  debtor)  came  to  me,  and  told  me  that 
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he  thought  that  the  other  policy  would  not  pay  1  As  the  case  must  go  hack  tor  a  re-lrial,  it  is 
me  for  what  I  had  done  for  him,  and  he  thought  proper  to  say  that  we  think  the  learned  Judge 
that  I  ought  to  take  out  another  one,  nnd,  if  I  erred  in  holding  that  the  amount  paid  hy  def end- 
would  promise  to  go  to  the  expense  of  burying  ]  ant  for  counsel  fees  in  collecting  the  money  from 
him  and  see  that  he  was  nicely  buried,  that  I  ;  the  insurance  companies,  could  not  be  deducted 
should  take  out  another  |>olicy,  because  he  did  from  the  amount  in  his  hands  in  case  of  a  re- 
not  think  these  other  companies  were  paying  in  |  covery  by  the  plaintiff.  The  money  was  collected 


full,  and  I  would  run  that  risk  ;  and  he  said  he 
thought  I  ought  to  take  out  another  one,  and  in 
that  way  pay  it  for  him."  There  was  evidence 
that  the  defendant  had  advanced  Shaffer  as  much 
as  $150  between  the  first  and  second  policies, 
besides  furnishing  shoes  and  some  other  matters 
to  his  family;  that  the  whole  of  these  advances 
amounted  to  $'200  to  $2n0;  and  that  after  Shaf- 
fer's death,  the  defendant  paid  his  funeral  ex- 
penses, about  $60  or  $H/>  more. 

This  suit  was  brought  by  Mrs.  Shaffer  as  ad- 
ministratrix of  her  husband,  to  recover  the  bal- 
ance received  by  the  defendant  on  the  two  policies 
over  and  above  the  debt,  interest  and  costs  of 
the  insurance.    The  Court  below  held  that  as 


by  suit,  and  a  portion  only  of  the  amount  of  the 
policies  paid.  The  employment  of  counsel  was 
therefore  a  necessity.  The  payment  of  the  money 
was  the  result  of  their  efforts,  and  we  think  the 
amount  paid  them,  as  fees  for  such  services,  is 
properly  deductible  from  the  fund  realized.  This 
was  a  suit  for  'money  had  and  received,  and  the 
defendant  is  not  properly  chargeable  with  what 
never  came  into  his  hands.  It  matters  not 
whether  the  counsel  fees  were  deducted  from  the 
fund  before  he  received  it,  or  whether  he  paid  them 
out  of  said  fund  after  it  came  into  his  hands. 
The  effect  is  the  same,  and  the  defendant  can 
otdy  be  charged  with  the  net  proceeds. 

This  disposes  of  the  first  and  second  assign- 


to  the  first  policy  there  could  be  no  recovery,  as  merits.  The  third  hns  been  already  sufficiently 
the  d«-bt  proved  was  ample  to  take  it  out  of  the  referred  to.  The  fourth  and  fifth  do  not  conform 
speculative  class,  and  that  as  to  the  second  policy  \  to  the  rules  of  Court,  while  the  sixth  relates  to  a 
the  jury  must  also  find  for  the  defendant,  if  they  'subject  that  is  not  assignable  as  error.  The  re- 
maining assignments  do  not  require  discussion. 

Judgment  reversed,  and  a  venire  facias  de  novo 
awarded. 

[See  preceding  case.  ] 

R.  H.  X. 


believed  there  was  the  indebtedness  as  testified  by 
the  defendant,  on  the  second  policy.    The  jury 
found  for  the  plaintiff  the  amount  collected  upon 
the  second  policy.    See  third  assignment.  It 
would  not  have  been  error  to  refuse  the  defend- 
ant's seventh  point,  embraced  in  this  assignment, 
for  the  reason  that  it  prayed  for  a  binding  in- 
struction.   The  question  of  the  existence  and 
amount  of  the  indebtedness  upon  which  both 
policies  were  based,  could  not  properly  have  been 
withdrawn  from  the  jury.    But  we  think  the 
learned  Judge  erred  in  separating  the  policies, 
thus  making  the  second  policy  depend  upon  the 
subsequent  indebtedness.    If  in  point  of  fact  the 
first  policy  was  insufficient  to  cover  the  debt,  the 
defendant  had  the  right  to  take  out  an  additional 
policy  for  that  purpose,  and  its  validity  must  be 
measured  by  the  whole  amount  of  existing  in- 
debtedness. Thus  the  question  upon  another  trial 
will  be  whether  an  insurance  of  $4000  is  dispro- 
portioned  to  the  whole  indebtedness  existing  at 
the  time  the  second  policy  was  issued  ;  and  if  the 
defendant  agreed  that  in  consideration  of  the 
second  policy  he  would  pay  Shaffer's  funeral 
expenses,  and  has  actually  paid  them,  we  see  no 
reason  why  the  amount  thereof  should  not  be 
included  in  the  indebtedness.  It  is  true  it  was  not 
an  existing  debt  at  that  time,  but  it  was  an  obli- 
ligation  assumed  for  Shaffer's  benefit  and  for  that 
of  his  family,  and,  having  been  fulfilled,  should 
be  recognized.    Whether  the  insurance  was  so 
disproportioned  to  the  debt  as  to  make  it  a  specu- 
lative or  gambling  transaction,  must  be  deter- 
mined according  to  the  rule  laid  down  in  Ulrich 
v.  Reinoehl,  decided  herewith. 


Oct.  '91, 1. 


Shields  v.  Delo. 


October  6,  1891. 


Grantor  and  grantee — Bond — Condition  of — 
Right  to  remove  fixtures  at  the  pleasure  of 
grantor —  When  merely  a  personal  right. 

Q.  conveyed  to  D.  a  tract  of  land  in  fee  simple  for 
$5000.  D.  executed  a  bond  to  O.  upon  the  same  day 
for  $4300,  to  be  paid  in  four  annual  payments,  be- 
ginning one  year  after  the  death  of  O.,  by  which  bond 
he  agreed  to  give  to  O.  during  his  lifetime  one-fourth  of 
all  grain  in  the  bushel,  one-fourth  of  all  hny  in  the 
barn,  oue-fourth  of  the  fruit  grown,  aud  one-fourth  of 
the  pasturage  upon  the  premises  ;  "  also  the  said  O. 
to  have  the  privilege  of  operating  his  oil  wells  on  the 
premises  without  let  or  hindrance  from  the  Bai.l  D., 
and  the  said  (i.  may  at  auy  time  at  bin  own  pleasure 
remove  any  buildings  and  the  machinery  of  the  said 
wells  without  fraud  or  further  delay  :  then  this  obliga- 
tion to  be  void,"  etc.  There  were  nine  oil  wells  in  opttra- 
tion  upon  the  premises  at  this  time  ;  and  during  the 
lifetime  of  G.  six  of  the  wells  were  abandoned,  and  the 
rigB,  fixtures,  and  machinery  disposed  of  by  him. 
After  his  death  the  machinery,  tubing,  etc.,  of  the 
three  remaining  wells  were  claimed  by  the  executor  of 
O.  and  by  D. : 

Held,  that  the  right  to  the  machinery  at  the  wells 
passed  by  the  deed  to  P.,  and  it  was  subject  only  to 
the  right  of  removal  by  Q.  during  bis  lifetime. 

Appeal  of  D.  M.  Delo,  defendant,  from  the 
judgment  of  the  Common  Fleas  of  Clarion 
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County,  in  an  amicable  action  and  case  stated, 
wherein  John  C.  Shields,  executor  of  George  P. 
Delo,  deceased,  was  plaintiff. 

The  case  stated  set  fortli  that  George  P.  Delo 
died  April  12,  1889,  having  first  made  his  last 
will,  wherein  the  plaintiff  was  appointed  his  ex- 
ecutor, to  whom  letters  testamentary  were  duly 
issued.  On  April  25,  1881,  the  testator  and 
Martha  his  wife  conveyed  to  the  defendant  in  fee 
a  certain  piece  of  land,  together  with  all  and  sin- 
gular the  buildings,  improvements,  ways,  water- 
courses, rights,  liberties,  privileges,  heredita- 
ments, and  appurtenances  whatsoever  thereunto 
belonging,  etc.  To  this  deed  was  attached  a 
receipt  of  George  P.  Delo  for  the  pui-clmse- 
money,  $5000.  Upon  the  same  day,  D.  M.  Delo, 
defendant,  executed  and  delivered  to  George  P. 
Delo  a  bond  in  the  sum  of  $4300,  of  which  the 
condition  was : — 

The  condition  of  the  above  obligation  is  such  that  if 
the  above  bonnden  D.  M.  Delo,  his  heirs,  executors, 
administrators,  and  assigns,  do  well  and  truly  par,  or 
cause  to  be  paid,  to  the  said  George  P.  Delo,  bis  cer- 
tain attorneys,  heirs,  executors,  administrators,  or  as- 
signs, the  sum  of  four  thousand  three  hundred  dollars, 
in  four  equal  annual  payments,  beginning  one  year 
after  the  decease  of  the  said  George  P.  Delo,  and  iu  the 
mean  time,  during  the  life  of  the  said  George  P.  Delo, 
give  him  the  one-fourth  of  all  grain  in  the  bushel,  the 
one-fourth  of  the  hay  in  the  barn,  produced  on  the 
premises,  deeded  by  the  said  George  P.  Delo  to  the 
said  D.  M.  Delo,  by  deed  bearing  even  date  herewith  ; 
also  one-fourth  of  the  fruit  produced  from  the  trees 
growing  on  the  premises,  and  permit  the  said  George 
P.  Delo  the  one-fourth  of  the  pasture,  if  he  desires  it ; 
also  the  said  George  P.  Delo  to  have  the  privilege  of 
operating  his  oil  wells  on  the  premises,  without  let  or 
hindrance  from  the  said  D.  M.  Delo,  and  the  said 
George  P.  Delo  may  at  any  time,  at  his  own  pleasure, 
remove  any  buildingB  and  the  machinery  of  the  said 
wells  without  frand  or  further  delay  ;  then  thiB  obli- 
gation to  be  void,  or  otherwise  to  remain  in  full  force 
and  virtue. 

At  the  time  the  said  deed  and  bond  were  exe- 
cuted there  were  nine  oil  wells  in  operation  on 
the  premises  conveyed  by  George  P.  Delo  to  the 
defendant.  During  the  lifetime  of  George  P. 
Delo  six  of  the  wells  were  abandoned,  and  the 
rigs,  fixtures,  and  machinery  were  disposed  of  by 
him.  After  his  death,  an  appraisement  was 
made  by  tho  said  John  C.  Shields,  plaintiff,  as 
his  executor,  in  which  he  included  the  machinery, 
tubing,  and  fixtures  attached  to  the  three  remain- 
ing wells,  and  appraised  the  same  at  $643.  The 
defendant,  D.  M.  Delo,  claimed  the  said  ma- 
chinery, tubing,  fixtures,  etc.,  as  his  property, 
after  the  death  of  George  P.  Delo,  and  refused 
to  allow  plaintiff  to  remove  or  dispose  of  the 
same. 

It  was  agreed  by  the  parties  to  the  action,  if 
the  Court  should  be  of  the  opinion  that  the  plain- 
tiff was  entitled  to  the  said  property  as  executor 
of  George  P.  Delo,  deceased,  that  judgment  be 


entered  in  his  favor  and  against  the  defendant  for 
$643  and  costs.  Otherwise,  if  the  Court  should 
be  of  the  opinion  that  the  fixtures  and  property 
belonging  to  said  oil  wells  vested  in  the  defendant 
on  the  death  of  the  said  George  P.  Delo  or  prior 
thereto,  judgment  to  be  entered  in  favor  of  the 
defendant  with  costs. 

The  Court  entered  judgment  for  the  plaintiff 
upon  the  case  stated,  in  the  sum  of  $643  ;  where- 
upon the  defendant  appealed,  assigning  the  entry 
of  the  judgment  for  error. 

William  L.  Corbttt  and  Den  C.  Corbctt,  for 
appellant. 

The  deed  and  bond  were  part  of  one  and  the 
same  transaction,  and  must  be  construed  together. 

Cummings  r.  Antes,  19  Pa.  287. 
The  words  "  buildings,  improvements,  heredit- 
aments, and  appurtenances"  in  the  deed,  would 
include  the  rigs,  machinery,  tubing,  and  fixtures 
attached  to  the  wells. 

Waugh's  Executors  r.  Waugh,  84  Pa.  356. 
The  right  given  to  G.  P.  Delo  in  the  bond  to 
remove  the  buildings  and  machinery  " at  his  own 
pleasure"  was  purely  a  personal  right,  to  be  exer- 
cised in  his  lifetime.  It  terminated  at  his  death, 
and  afterwards  the  buildings  and  machinery  re- 
mained absolutely  the  property  of  the  grantee. 

White  r.  Arndt,  1  Wh.  91. 
William  A.  Hindman^  for  appellee. 
The  agreement  that  Geo.  P.  Delo  ,4  may  at  any 
time  at  his  own  pleasure,  remove  any  buildings 
and  machinery  of  the  said  wells"  worked  a  con- 
version of  the  property  from  real  to  personal ; 
they  did  not  pass  with  the  fee,  and  could  have 
been  sold  as  his  property  upon  an  execution. 

8  Am.  and  Eng.  Enoy.  of  Law,  54,  62. 

Hind's  Estate,  5  Wh.  138. 

Lawtou  p.  Lawton,  3  Atk.  13. 

Dudley  v.  Warde,  Amb.  113. 

Lemon  v.  Miles,  4  Watts,  330. 

Watriss  v.  Bank,  124  Mass.  575. 

Cooper  v.  Johnson,  143  Id.  108. 

Martin  v.  Roe,  7  E.  &  B.  237. 

October  1 9, 1891.  Green,  J.  The  deed  from 
George  P.  Delo,  the  plaintiff's  testator,  to  D.  M. 
Delo,  the  defendant,  is  an  absolute  deed  in  fee 
simple,  and  passed  to  the  grantee  every  possible 
interest  of  the  grantor  in  the  land,  and  all  its 
buildings,  improvements,  and  appurtenances.  No 
estate  whatever  in  the  premises  granted  remained 
in  the  grantor.  Had  there  been  nothing  more  in 
the  transaction  than  the  deed,  it  cannot  be  ques- 
tioned for  a  moment  that  the  machinery  and  fix- 
tures in  and  about  the  oil  wells  which  were  in 
operation  at  the  time  the  deed  was  made,  would 
have  passed  with  the  title.  Neither  argument 
nor  authority  is  needed  in  support  of  this  propo- 
sition. There  was,  however,  another  paper  bear- 
ing the  same  date  as  the  deed  and  which  must  be 
regarded  as  a  part  of  the  transaction.  It  was  a 
bond  executed  by  D.  M.  Delo  for  the  payment  to 
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George  P.  Delo  of  four  thousand  three  hundred 
dollars  as  mentioned  in  a  certain  condition  an- 
nexed. This  condition  required  that  the  money 
should  be  paid  in  four  equal  annual  sums  begin- 
ning one  year  after  the  death  of  George  P.  Delo, 
and  in  the  meantime  during  his  life,  the  said  D. 
M.  Delo  was  to  give  to  George  P.  Delo  one- 
fourth  of  the  hay  in  the  barn  produced  on  the 
premises,  one-fourth  of  the  fruit  produced  from 
the  trees  growing  on  the  premises,  and  one-fourth 
of  the  pasture  if  he  desired  it.  The  condition 
concludes  as  follows :  "  Also,  the  said  George  P. 
Delo  to  have  the  privilege  of  operating  his  oil 
wells  on  the  premises  without  let  or  hindrance 
from  the  said  D.  M.  Delo,  and  the  said  George 
P.  Delo  may  at  any  time,  at  his  owa  pleasure, 
remove  any  buildings  and  the  machinery  of  the 
said  wells  without  any  fraud  or  further  delay ;  then 
this  obligation  to  be  void  or  otherwise  to  remain 
in  full  force  and  virtue." 

It  will  be  observed  that  whatever  rights  George 
P.  Delo  held  as  against  D.  M.  Delo,  were  under 
and  by  virtue  of  the  bond.  This  was  the  personal 
obligation  of  D.  M.  Delo.  Nothing  was  reserved 
or  excepted  out  of  the  deed.  The  bond  required 
that  D.  M.  Delo  should  give  the  money  stipu- 
lated, give  the  proportions  of  hay,  fruit,  and 
pasture  specified  in  the  bond,  and  should  also 
permit  George  P.  Delo  to  operate  the  oil  wells 
for  his  own  account,  and  to  remove  at  his  pleas- 
ure any  buildings  and  the  machinery  at  the 
wells.  From  six  of  the  wells  George  P.  Delo 
did  remove  the  machinery  during  his  life,  and  the 
other  three  were  in  operation  at  his  death.  Tbe 
machinery  at  these  wells  remained  and  was  essen- 
tial to  their  operation.  The  wells  and  their 
machinery  were  a  part  of  the  realty.  Unless  a 
right  to  remove  the  machinery  after  the  death  of 
George  P.  Delo  was  vested  in  somebody  it  must 
continue  to  remain.  No  such  right  whs  reserved 
to  the  executors  or  administrators  of  George  P. 
Delo,  or  to  his  heirs,  or  to  his  assigns.  The 
privilege  to  remove  was  purely  personal  to  George 
P.  Delo  and  died  with  his  person.  There  is  no 
analogy  to  the  case  of  fixtures  erected  on  leased 
premises  by  a  tenant  or  by  the  owner  of  a  life 
estate.  George  P.  Delo  never  was  a  tenant 
either  for  years  or  life,  lie  was  the  owner  of  the 
land  at  the  time  he  operated  the  wells  and  up  to 
the  time  of  the  grant,  and  he  put  in  the  machinery 
and  fixtures  as  owner  and  not  as  tenant  in  any 
sense.  That  being  the  case  they  passed  by  the 
grant  of  the  land,  and  the  only  right  he  held 
after  the  grant  was  under  the  personal  obligations 
of  the  grantee.  That  right  was  limited  to  the 
period  of  his  own  life  simply  because  it  could  not 
be  exercised  thereafter,  and  it  did  not  extend  to 
any  other  persons  after  his  death.  Of  course  no 
other  person  than  George  P.  Delo  could  claim 
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during  his  life  or  after,  and  nothing  can  be  clearer 
than  that  the  right  died  with  his  person.  The 
right  to  remove  the  machinery  has  no  higher  or 
other  origin  than  the  right  to  take  the  hay,  fruits, 
and  paRture.  We  are  clearly  of  opinion  that  the 
right  to  the  machinery  at  the  wells  passed  with 
the  deed  to  D.  M.  Delo,  and  was  subject  only  to 
the  right  of  removal  by  George  P.  Delo  during 
his  life.  That  right  not  having  been  exercised 
as  to  the  machinery  at  the  three  wells  which  were 
in  operation  at  the  death  of  George  P.  Delo,  that 
machinery  belongs  to  D.  M.  Delo  under  his  deed. 
There  was  no  severance  of  the  machinery  from 
the  freehold  during  the  life  of  George  P.  Delo, 
and  hence  it  cannot  be  claimed  by  his  executor. 

The  judgment  of  the  Court  below  is  reversed, 
and  judgment  is  now  entered  on  the  case  staled 
for  the  defendant,  with  costs,  including  costs  of 
this  appeal.  h.  c.  o. 


Jane  12,  1891 

Commonwealth  cx  rcl.  Ostertag  v.  Fell 
et  al. 

Commonwealth  ex  rel.  Baylie  v.  Fell 
et  al. 

Wholesale  liquor  licenses— Act  of  May  24,  1887 
(/*.  L.  194) — Power  of  Quarter  Sessions  to 
refuse  wholesale  license — Mandamus — Remon- 
strance against  location  of  wholesale  liquor 
store. 

An  applicant  for  a  wholesale  liquor  license,  under 
the  Act  of  May  24,  1887  (P.  L.  194),  whose  license 
was  refused  by  the  Quarter  Sessions,  applied  to  the 
Supreme  Court  for  a  writ  of  mandamus,  alleging  that 
he  was  a  citizen  of  the  United  States,  of  temperate 
habits  and  of  good  moral  character ;  that  he  had 
complied  with  all  the  requisites  of  the  law  ;  that  no 
remonstrance  was  made  against  him,  and  that,  under 
the  decisions  in  the  petitions  of  the  Prospect  Brewing 
Co.,  and  Pollard  et  al.  (24  Wbrkly  Notes,  177  and 
181;  127  Pa.  507  and  523),  the  Quarter  Sessions 
should  be  compelled  to  issue  him  a  license.  The 
Supreme  Court  refused  to  issue  a  mandamus. 

In  the  Supreme  Court. 

Applications  by  Joseph  Ostertag  and  James  A. 
Baylie  for  writs  of  mandamus  against  Hon.  D. 
Newlin  Fell,  Hon.  Robert  N.  Wii.lson,  Hon. 
James  Gat  Gordon,  et  al.,  Judges  of  the 
Quarter  Sessions  of  Philadelphia  County. 

The  petition  of  Joseph  Ostertag  set  forth  thut 
he  is  a  citizen  of  the  United  States  and  a  resident 
of  the  city  of  Philadelphia,  a  person  of  tem- 
perate habits  and  of  good  moral  character ;  that 
on  February  7,  1891,  he  applied  to  the  Quarter 
Sessions  for  a  wholesale  liquor  license,  under  the 


the  one-fourth  of  the  hay,  fruit,  and  pasture,  either  |  Act  of  May  24,  1887  (P.  L.  194),  his  application 
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stating  that  his  residence  is  No.  2229  Howard 
Street,  and  that  the  place  for  which  he  desired 
a  wholesale  license  is  situate  at  No.  2502  Ken- 
sington  Avenue ;  that  no  remonstrance  of  any 
character  whatever  was  filed  or  presented  against 
the  petition  or  against  granting  of  the  license ;  that 
on  May  15, 1891,  a  hearing  was  had  upon  the  peti- 
tion, and  the  petitioner  was  interrogated  by  the 


Court  as  follows  :  Q.  What  is  your  business  now  ?  given  being  that  of  the  petitioner,  as  follows  : — 


license,  under  the  Act  of  May  24,  1887,  as  fol- 
lows : — 

We  think  the  said  applicant  in  not  a  person  of  good 
moral  character  in  this,  that  from  the  location  and 
surroundings  we  do  not  believe  that  a  legitimate  bot- 
tling business  will  be  carried  on. 

That  the  persons  signing  the  remonstrance  were 
not  examined  at  the  hearing,  the  only  testimony 


A.  Grocery  business.  Q.  Have  you  ever  been  in 
the  liquor  business  ?  A.  No,  sir.  Q.  Have  you 
ever  been  a  bartender.  A.  No,  sir.  Q.  What 
is  carried  on  in  this  place,  now  ?  A.  The  place 
is  vacant  at  the  present  time.  Q.  Nothing  is 
going  on?  A.  No,  sir.  Q.  How  long  has  it 
been  vacant  ?  A.  It  has  been  vacant,  I  sup|iose, 
six  to  eight  months.  Q.  What  was  carried  on 
there  before?  A.  The  butcher  business.  Q. 
Who  owns  the  place  ?  A.  Hugh  Henderson. 
Q.  Did  he  ever  carry  on  a  liquor  saloon  there? 
A.  No,  sir.  Q.  Have  you  made  arrangements 
with  him  for  a  lease  ?  A.  I  have.  Q.  Do  you 
want  a  wholesale  and  bottler's  license  there? 
A.  Yes,  sir.  Q.  What  kind  of  a  wholesale  busi- 
ness .do  you  expect  to  carry  on  there?  A. 
Simply  a   wholesale  business — what   the  law 


By  Lewis  D.  Vail,  Esq.  Q.  What  business  are 
you  in  now  ?  A.  I  have  been  in  the  coopering  busi- 
ness. Q.  How  long?  A.  Going  on  three  years. 
Q.  Were  you  ever  in  the  liquor  business?  A. 
No,  sir.  Q.  Have  you  even  been  a  bartender? 
A.  1  have  been  bottling  for  a  man  for  the  last 
six  monflis.  Q.  For  whom?  A.  Patrick  Con- 
over,  at  Howard  and  Huntingdon.  Q.  Have 
you  been  bottling  for  him,  or  driving  his  wagon  ? 
A.  Both.  Q.  Has  he  applied  too?  A.  Yes, 
sir.  Q.  What  is  carried  on  in  this  place  now, 
No.  2517  Memphis  Street?  A.  Nothing.  Q. 
It  is  a  private  house?  A.  No,  sir;  it  is  a  store 
front.  Q.  Do  you  live  there?  A.  Yes,  sir. 
Q.  Do  you  own  the  house  ?  A.  No,  sir.  Q. 
Will  the  owner  of  the  house  allow  a  bottling 
business  there?    A.  Yes,  sir.    Q.  How  do  you 


requires.    Q.  How  do  you  expect  to  sell  beer?  expect  to  get  your  trade?    A.  By  going  around 


'    A.  I 

r>  A. 


A.  In  bottles.  Q.  In  the  keg?  A.  If  1  have 
orders  I  will  sell  in  the  keg.  Q.  Will  you  sell 
it  by  the  quart,  by  draught  ?  A.  No ;  no  draught 
at  all  to  be  made,  in  no  beer  at  all.  Q.  By  the 
keg  and  by  the  bottle?  A.  By  the  keg  and  by  the 
bottle.  Q.  In  no  other  way?  A.  In  no  other 
way.  Q.  You  were  never  a  bartender 
never  was  a  bartender.  Q.  Nor  helper 
Nor  helper,  or  anything  else. 

The  petition  further  alleged  that  no  informa- 
tion came  before  the  Court  except  as  disclosed  in 
the  application  filed  by  the  petitioner  and  in  the 
testimony  above  recited,  and  that  on  May  22, 
1891,  the  Quarter  Sessions  refused  to  grant  the 
license  prayed  for,  assigning  no  reasons  for  this 
action. 

The  petitioner  further  averred  that  he  has  not 
violated  any  law  of  the  State,  and  that  he  is  of 
right,  by  virtue  of  the  Act  of  May  21,  1887,  en- 
titled to  the  license  prayed  for,  having  complied 
with  all  the  requirements  of  the  luw,  and  in  the 
absence  of  anything  upon  the  record  which  would 
warrant  a  refusal  of  his  application  ;  and  prayed 
for  a  writ  of  alternative  mandamus,  commanding 
the  Judges  of  the  Quarter  Sessions  to  show  cause 
why  the  prayer  of  the  application  should  not  be 
granted,  and  to  do  fully  all  that  which  is  required 
to  be  done  by  law  and  justice  in  the  premises. 

The  petition  of  James  A.  Baylie  was  similar 
in  most  respects  to  that  of  Joseph  Ostertag,  ex- 
cept that  it  slated  that  a  remonstrance  signed  by 
two  representatives  of  the  Law  and  Order  Society 
was  filed  against  his  application  for  a  bottler's 


in  the  wagon  and  soliciting  trade.  Q.  Who 
owns  the  place?  A.  I  forget  the  lady's  name. 
She  lives  at  the  corner  of  Memphis  and  Cumber- 
land. Q.  Have  you  seen  her?  A.  Yes,  sir;  I 
rented  the  place  off  of  her. 

By  Judge  Wili.son.  Q.  Do  you  expect  to 
keep  beer  on  draught?    A.  No,  sir. 

The  petitioner  alleged  that  the  Court  of  Quar- 
ter Sessions  has  no  t  ight  to  consider  any  questions 
concerning  an  application  for  a  bottler's  license, 
other  than  citizenship,  character,  and  temperate 
habits  ;  that  the  remonstrance  tiled  is  not  a  re- 
monstrance to  any  one  or  more  of  the  questions 
within  the  province  of  the  Court  to  consider, 
but  relates  entirely  to  the  location  of  petitioner's 
place  of  business;  that  he  is  entitled  to  a  fair 
trial  on  such  points  only  as  are  at  issue  ;  that  the 
papers  filed  of  record  must  raise  a  substantial 
issue,  and  that  the  paper  termed  a  remonstrance 
does  not  raise  such  an  issue,  and  is  not  such  a 
paper  as  the  Quarter  Sessions  have  a  right,  at 
law,  to  consider. 

James  AT.  Beck  (F.  Pierce  Buckley  and  Wil- 
liam F.  Harrity  with  him),  for  the  applicants, 
submitted,  with  the  applications,  a  printed  brief, 
in  which  it  was  contended — 

The  petitioners  for  these  writs  of  alternative 
mandamus  are  unquestionably  entitled  to  them, 
unless  the  law  as  clearly  stated  by  Paxson,  C. 
J.,  in  the  petitions  of  Prospect  Brewing  Co.,  and 
Pollard  al.  (24  Wkekly  Notes,  177,  181; 
127  Pa.  507,  523),  has  been  overruled.  These 
cases  decided — 
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(1)  The  wholesale  liquor  law  of  May  24,  1887 
(P.  L.  194),  does  not  confer  upon  the  Quarter 
Sessions  the  discretionary  powers  conferred  by 
the  Retail  Act  of  May  13,  1887  (P.  L.  108). 


citizens  of  the  United  States,  and  there  has  not 
been  a  suggestion  or  suspicion  from  any  quarter 
or  of  any  kind  that  they  are  not  of  good  moral 
character  and  of  temperate  habits.    Against  one 


(2)  In  Philadelphia  and  Allegheny  counties,  'petitioner  the  remoatrance  simply  objected  lo  the 
a  citizen  of  the  United  States,  of  temperate  habits  :  location  of  the  place  for  which  a  license  was  re- 
am! good  moral  character,  who  present*  his  ap-  quired,  notwithstanding  the  Supreme  Court  had 
plication  for  a  wholesale  license  in  due  form,  and  said  that  "  If  all  the  wholesale  liquor  houses  in 


who  has  complied  with  the  requisites  of  the  law, 
has  a  prima  facie  right  lo  a  license. 

(3)  In  the  absence  of  anything  upon  the  record 
to  impeach  said  right,  it  is  the  duty  of  the  Court 
to  grant  it. 


Pittsburgh  were  in  a  single  block,  it  would  make 
no  difference  and  would  be  no  objection  to  their 
being  licensed."  Both  applicants  appeared  for 
examination,  and  the  testimony  brought  out  no 
fact,  suspicion,  or  innuendo  which  reflected  in  any 


(4)  The  Court  has  nothing  to  do  with  the  way  on  their  citizenship,  sobriety,  moral  charac- 
question  whether  a  particular  wholesale  license  is  tcr  or  in  any  other  manner  howsoever.    No  wit- 


necessary  for  the  accommodation  of  the  public,  or 
whether  it  is  desirable  to  license  more  than  a 
limited  number. 

(5)  Their  only  discretion  is  a  qualified  and 
limited  discretion,  and  is  confined  to  the  inquiry 
whether  the  applicant  is  a  citizen  of  the  United 
States,  of  temperate  habits,  and  good  moral 
character. 

(fi)  In  the  absence  of  any  remonstrance  or  ob- 
jection upon  the  record,  it  is  the  duty  of  the 
Court  to  grant  a  wholesale  license,  and  the  objec- 
tion must  he  limited  to  the  three  disqualifications 
already  alluded  lo. 

(7)  Such  remonstrance  or  objection  should  be 
in  writing,  and  placed  upon  the  record. 

(8)  Without  any  remonstrance  or  objection, 
there  is  no  issue  before  the  Court  for  it  to  decide, 
and  there  cannot  be  a  legal  trial.  Where  there 
are  no  disputed  questions  of  fact,  there  can  be  no 
valid  finding  of  fact. 

(9)  The  Court  of  Quarter  Sessions  in  grnnting 
wholesale  license*  in  the  counties  named,  has  not 
the  latitude  of  inquiry  of  a  "roving  commis- 
sion," nor  the  arbitrary  power  of  the  "  Emperor 
of  China." 

(10)  If,  without  remonstrance,  they  refuse  to 
grant  an  applicant  a  wholesale  license,  this  Court 
will  issue  a  mandamus  to  compel  them  to  perform 
their  plain  duty. 

In  no  recorded  case  has  this  law  ever  been 
modified,  abrogated,  or  overruled  as  to  the  coun- 
ties to  which  it  applied.  On  the  contrary,  it  has 
been  followed  and  reaffirmed  in  Nordstrora's  Pe- 
tition ;  Commonwealth  v.  Wilson  (25  Weekly 
Notes,  148;  127  Pa.  542),  and  Knurr's  Peti- 
tion (Id.  554).  In  re  Wheelin  (26  Weekly 
Notes,  72)  did  not  abrogate  it,  for  there  a  re- 
monstrance was  filed  alleging  that  the  applicant 
had  not  a  good  moral  character,  and  the  appli- 
cant refused  to  ap|>ear.  The  same  observation 
applies  to  In  rcCollarn  (Id.  73),  where  a  remon- 
strance of  like  effect  was  filed. 

The  petitioners  applied  in  due  form.  They  ob- 


ness  appeared  against  them.  It  followed  as  a 
necessary  consequence  that  they  were  entitled  to 
a  license,  and  that  the  Court  of  Quarter  Sessions 
could  not,  except  in  the  exercise  of  an  authority 
as  arbitrary  as  the  "  Emperor  of  China,"  ref  use 
them. 


October  19,  1891. 
mandamus  refused. 


Per  Curiam. 


Writs 

A.  It.  11. 


of 


Jan.  '90,  414.  January  9,  1891. 

Summers  v.  Bergner  and  Engel  Brewing 
Company. 

Negligence — Contributory  negligence — Infant  of 
tender  years —  When  not  guilty  of  contributory 
negligence —  When  trespasxer — Evidence. 

A  child  four  years  old  cannot  be  held  responsible 
for  contributory  negligence. 

A  child  four  years  of  age  was  knocked  flown  aud  run 
over  by  a  team  of  horses  in  chargo  of  a  driver  and  in- 
jured. There  was  evidence  tending  to  show  that  the 
driver  was  asleep,  that  the  team  was  on  a  descending 
grade  and  going  rapidly.  The  child,  when  discovered, 
was  upon  her  feet  and  being  turned  around  between 
the  fore  legs  of  one  of  the  horses,  and  was  thrown  down 
atid  struck  by  one  of  the  wheels,  receiving  injuries 
from  which  she  never  recovered,  including  the  loss  of 
the  sight  of  one  eye.  The  driver  testified  that  the 
child  rati  under  the  horses : 

Held,  that  the  driver's  negligence  and  the  accident 
were,  under  the  evidence,  closely  connected,  and  the 
inference  that  the  former  caused  the  latter  is  the 
natural  result  of  the  testimony. 

The  Court  cannot  assume  that  the  child  was  a  tres- 
passer, or  that  her  actions  were  negligent  or  rash, 
merely  because  the  evidence  fails  to  explain  how  she 
became  involved  in  the  peril  in  which  she  was  dis- 
covered. In  the  absence  of  testimony  on  this  point, 
the  reasonable  inference  is  that  she  was  run  over  while 
crossing  or  playing  in  the  street,  and  when  it  affirma- 
tively appears  that  the  driver  waa  asleep  and  the  team 
and  wagon  were  moving  down  grade  at  a  rapid  gait,  it 
stion  for  the  jury  whether  the  negligence  of  de- 


is  a  quel 

served  all  the  requisites  of  the  law.    They  were  j  fendaut  caused  the  injuries. 
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Hestonville  Pass.  Bwy.  Co.  v.  Connell  (88  Pa.  520), 
distinguished  ;  Lombard  &  South  Sta.  Pass.  Rwy.  Co. 
r.  Steinhart  (2  Penny.  358)  followed. 

« 

Appeal  of  the  Bergner  and  Engel  Brewing 
Company,  defendant,  from  the  judgment  of  the 
Common  Pleas  No.  2,  of  Philadelphia  County,  in 
an  aciion  of  case  brought  by  May  Summers,  by 
her  next  friend,  M.  P.  Summers,  to  recover  dam- 
ages for  injuries  received  owing  to  the  alleged 
negligence  of  one  of  defendant's  drivers. 

On  the  trial  it  appeared  that  on  July  28, 1885, 
a  driver  of  defendant,  John  Dillenz,  was  driving 
a  beer  wagon,  about  10  o'clock  in  the  morning, 
down  Tenth  Street,  in  the  city  of  Philadelphia, 
and  had  driven  across  Washington  Avenue.  Dr. 
A.  W.  Griffith,  who  was  walking  up  Tenth 
Street,  below  Washington  Avenue,  at  the  time, 
heard  a  scream  and  looking  around  saw  this 
driver  and  wagon  coming  down  Tenth  Street, 
and  plaintiff,  a  child  about  four  years  of  age, 
standing  up  under  the  horses,  or  between  the  fore 
feet  of  one  of  the  horses,  and  being  turned  around 
by  the  horse's  legs.  The  team  was  in  the  middle 
of  the  street,  on  the  passenger  railway  track, 
coming  down  at  a  slow  trot,  or  fast  walk,  on  a 
slight  down  grade.  Dr.  Griffith  shouted  to  the 
driver,  whereupon  he  instantly  endeavored  to 
stop  the  horses  and  the  child  was  pulled  out  from 
the  perilous  position. 

When  the  child  was  brought  home  it  was  found 
that  she  was  bruised  at  the  hip,  at  the  stomach, 
and  was  bleeding  at  the  left  ear.  The  child  was 
confined  to  her  bed  about  two  weeks,  when  she  was 
taken  to  Atlantic  City  for  a  few  weeks,  and  after 
her  return  went  about  as  usual,  but  seemed  to  be 
nervous.  In  February,  1889,  three  yeare  and 
seven  months  after  this  accident,  the  child  was 
found  to  have  a  defect  of  vision  of  the  right  eye, 
was  taken  to  an  oculist,  who  found  the  right  eye 
turned  partially  outward,  atrophy  of  the  optic 
nerve,  the  optic  disc  pale,  and  some  evidences  of 
inflammation  of  the  retina,  and  since  then  the 
sight  of  this  eye  has  entirely  gone.  The  oculist 
expressed  his  opinion  that  this  accident  could 
account  for  the  condition  of  the  eye,  but  his 
opinion  was  based  upon  the  facts  of  the  accident 
as  related  to  him  by  the  parents  and  grandparent 
of  the  child,  and  those  facls  were  "  that  she  was 
bruised  from  head  to  foot,  base  of  the  skull  frac- 
tured, both  eyes  contused,  profuse  bleeding  from 
both  ears."  The  descriptions  of  the  injuries,  as 
testified  to  by  plaintiff's  witnesses,  were  "  bruised 
at  the  hip,  bruised  in  the  stomach,  bleeding  from 
the  left  ear."  The  oculist  was  allowed  to  give 
his  testimony  and  opinion  on  these  hypothetical 
facts,  bit'ore  testimony  as  to  the  actual  injuries 
of  the  child  was  given,  on  the  promise  of  plain- 
tiff's counsel  that  the  facts  would  be  proved. 
There  was  no  evidence  offered,  however,  of  any  j 


fracture  of  the  skull,  or  of  any  contusion  of  the 
eyes,  or  of  any  bleeding  from  the  right  ear. 

The  driver  testified  that  this  child  was  in  com- 
pany with  three  or  four  other  children,  that  they 
had  all  crossed  the  street  in  front  of  his  horses, 
and  this  child  appeared  to  have  dropped  some- 
thing, went  back  to  pick  it  up,  and  ran  right  in 
front  of  one  of  his  horse's  feet.  Dr.  Griffith, 
the  witness  to  the  accident,  said  he  believed  the 
driver  was  asleep.  That  was  the  only  testimony 
in  the  case  explanatory  of  the  child  getting  into 
the  position  where  she  was  injured. 

Counsel  for  defendant  offered  in  evidence  ex- 
emplification of  the  record  from  the  Quarter  Ses- 
sions in  the  case  of  the  Commonwealth  v.  John 
Dillenz,  to  show  that  Dillenz,  the  driver,  was 
taken  into  the  Quarter  Sessions  by  the  next 
friend  of  the  plaintiff,  for  the  purpose  of  showing 
the  nature  of  the  charge  brought,  and  that  at  that 
time  there  was  no  contention  on  the  part  of  Mr. 
Summers  that  the  driver  was  asleep,  but  that  he 
prosecuted  him  for  assault  and  battery.  Objected 
to.  Objection  sustained.  Exception.  (First  as- 
signment of  error.) 

The  Court  charged  the  jury,  inter  alia,  as 
follows : — 

"  If  you  find  there  was  negligence  in  the  way 
the  driver  was  conducting  the  wagon  at  this  time, 
and  that  this  negligence  resulted  in  the  injuries 
which  the  child  suffered,  your  verdict  would  be 
for  the  plaintiff."    (Second  assignment  of  error.) 

"  Now  you  have  heard  this  testimony  and  the 
testimony  of  the  parents  of  the  child,  as  to  when 
they  first  noticed  this  apparent  injury  to  the  eye, 
and  my  recollection  is  that  they  fix  it  at  about  a 
year  or  about  a  year  and  a  half.  If  this  per- 
manent injury  was  the  result  of  the  accident,  and 
you  find  in  favor  of  plaintiff  on  the  question  of 
negligence,  it  would  be  your  duty  to  ascertain 
what  was  the  loss  of  earning  power  to  the  child 
because  of  the  injury.  It  is  not,  as  has  been 
suggested  to  you  by  the  counsel  for  the  plaintiff, 
what  you  would  be  willing  to  sell  your  eyes  for, 
or  one  of  your  eyes  for.  That  is  a  bargain  which 
no  man  in  his  senses  would  he  willing  to  make. 
But  it  is  your  duty  to  carefully  and  thoughtfully 
estimate  what  would  be  the  loss  of  the  earning 
power  because  of  this  injury,  and  to  give  a  verdict 
for  that,  and  for  that  alone,  in  addition  to  com- 
pensation for  the  pain  and  suffering  to  which  I  have 
called  your  attention."  (Third  assignment  of 
error. ) 

Defendant  requested  the  Court  to  charge,  inter 
alia : — 

(3)  No  person  in  driving  through  the  street  is 
bound  to  anticipate  that  a  person,  either  child  or 
adult,  may  suddenly  run  in  front  of,  or  under  his 
horses  and  get  injured,  and  if  any  injury  does 
happen  under  such  circums  ances,  the  driver 
would  not  be  negligent,  and  there  could  be  no 
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recovery  against  him,  or  his  employer.   Answer.  [ 
I  decline  that  point.    (Fourth  assignment  of 
error.) 

(4)  If  this  child  ran  suddenly  right  in  front  of 
the  horses  of  the  defendant,  either  to  pick  up 
something  she  had  dropped,  or  for  any  other 
childish  reason,  and  that  act  of  hers  was  the  real 
and  sole  cause  of  the  accident,  the  plaintiff  cannot 
recover,  and  the  verdict  should  be  for  defendant. 
Answer.  I  affirm  that  point.  Ordinarily,  if 
there  is  negligence  on  the  part  of  both  plaintiff 
and  defendant,  which  unite  in  causing  the  acci- 
dent, the  plaintiff  cannot  recover,  because  if  there 
be  any  contributory  negligence,  it  deprives  him 
of  that  right.  In  this  case,  the  child  being  about 
four  years  of  age,  there  can  be  no  contributory 
negligence. 

(5)  There  being  no  evidence  in  the  case  that 
the  accident  was  the  direct  result  of  any  negli- 
gence on  the  part  of  the  defendant's  driver,  there- 
fore, under  all  the  evidence,  the  verdict  must  be 
for  defendant.  Answer.  I  decline  that  point. 
(Fifth  assignment  of  error.) 

Verdict  for  plaintiff  for  $7500.  A  rule  for  a 
new  trial  was  discharged  upon  plaintiff's  filing  a 
remittitur  for  all  over  the  sum  of  $5000.  De- 
fendant then  appealed,  assigning  error  at  above 
John  Dolman  {James  P.  Dolman  with  him), 
for  appellant. 

The  point  of  law  raised  by  the  second,  fourth, 
and  fifth  assignments  must  be  argued  upon  the 
supposition  that  the  plaintiff's  testimony  was 
true,  and  the  driver  of  defendant's  wagon  was 
asleep.  This  was  the  only  negligence  alleged. 
But  the  testimony  on  behalf  of  the  plaintiff  left 
the  jury  entirely  in  the  dark  as  to  the  manner  in 
which  the  plaintiff  came  under  the  feet  of  the  de- 
fendant's horses,  and  the  jury  should  not  have 
been  permitted  to  infer,  without  evidence,  that  it 
was  under  circumstances  which  entitled  plaintiff 
to  recover. 

Hart  v.  Allen,  2  Watts,  114. 

Souter  v.  Bay  more,  7  Pa.  415. 

Raby  v.  Cell,  85  Id.  80. 

No  one  witnessed  the  accident.  No  one  knows 
where  the  child  was,  or  what  she  was  doing  at 
the  time.  There  is  not  a  scrap  of  evidence  to 
show  how  she  came  under  the  horse's  feet.  If 
the  accident  was  caused  by  the  recklessness  of 
the  child,  and  would  have  happened  even  if  de- 
fendant's driver  had  been  awake,  his  being 
asleep  did  not  contribute  to  it.  The  plaintiff 
must  show  the  circumstances,  and  that  if  defend- 
ant had  exercised  proper  care,  the  accident 
would  not  have  happened. 

Ogden  r.  K.  R.  Co.,  23  Wkkkly  Notrs,  191. 

(Jotihorn  v.  Smith,  92  Pa.  435. 

R.  R.  Co.  r.  Morgan  82  Id.  134. 

R.  K.  Co.  »••  Spearen,  47  Id.  300. 
While  a  child  of  tender  yeurs  cannot  be  guilty 
of  contributory  negligence,  yet  it  can,  by  its  own 
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recklessness,  precipitate  an  injury  upon  itself,  for 
which  the  party  inflicting  it  will  not  be  liable. 
Plaintiff  should  be  held  to  the  strictest  and 
fullest  measure  of  proof  that  it  was  the  negligence 
of  the  defendant  which  cau»"d  the  injury. 

R.  R.  Co.  r.  Spearen,  47  Pa.  300. 

Ry.  Co.  v.  Connell,  88  Id.  520. 

Bridge  Co.  r.  Jackson,  114  Id.  321. 
That  a  child  of  tender  years  is  wandering 
upon  the  highway  without  a  protector  is  prima 
facie  negligence  on  the  part  of  its  parents. 

R.  R.  Co.  v.  Hummell,  44  Pa.  375. 
The  opinion  of  the  experts,  being  based  upon 
an  admittedly  erroneous  assumption,  should  have 
been  excluded. 

Reber  v.  Herring,  115  Pa.  599. 
The  sum  of  the  testimony  upon  this  point  was 
that  the  defect   in   plaintiff's  eyesight  might 
possibly  have  been  caused  by  the  accident ;  this 
was  not  sufficient. 

Cover  v.  Manaway,  115  Pa.  338. 

Uyatt  v.  Johnston,  91  Id.  196. 

Express  Co.  v.  Wile,  64  Id.  201. 

Raby  v.  Cell,  85  Id.  80. 

Canal  Co.  v.  Barnes.  31  Id.  193. 

R.  R.  Co.  v.  Bntler,  57  Id.  335. 

Jo/in  G.  Johnson  ( Thomas  Diehl  with  him), 
for  appellee,  cited — 

Lombard  and  South  Sts.  Pass.  Rwy.  Co.  v.  Stein- 
hart,  2  Penny.  358. 

October  5,  1891.  McCollcm,J.  May  Sum- 
mers, a  child  four  years  old,  by  her  next  friend 
and  father,  brought  this  action  against  the  Bergner 
and  Engel  Brewing  Company,  to  recover  damages 
for  injuries  she  received  by  being  run  over  on  a 
public  street  in  Philadelphia,  by  a  team  and 
wagon  belonging  to  the  defendant  company  and 
then  engaged  in  its  work  and  in  charge  of  its 
employe.  It  is  alleged  that  the  accident  was  the 
result  of  the  negligent  driving  of  the  team. 
There  was  evidence  that  at  the  time  of  the 
occurrence  the  driver  was  asleep,  that  the  team 
was  on  a  descending  grade  and  going  at  a  rapid 
gait.  The  child,  when  discovered,  was  upon  her 
feel  and  being  turned  around  between  the  fore- 
legs of  one  of  the  horses,  but  before  she  could  be 
rescued  she  was  thrown  down  and  struck  by  one 
wheel  of  the  wagon,  and  sustained  injuries  from 
which  she  has  never  recovered,  including  the 
loss  of  the  sight  of  one  eye.  The  negligence 
and  the  accident  were,  under  the  evidence, 
closely  connected,  and  to  the  ordinary  observer 
inseparable.  The  inference  that  the  former 
caused  the  latter  is  not  a  strained  one,  hut  a 
reasonable  and  natural  result  of  the  testimony. 
Aside  from  the  statement  of  the  driver,  whose 
account  of  the  affair  was  incoherent  and  con- 
fused, there  was  nothing  to  indicate  that  the 
child  ran  hastily  or  impulsively  under  the  horse* 
or  the  wagon,  and  certainly  there  is  no  presum;  - 
lion  that  she  did  so.    Besides,  a  child  four  years 
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old  cannot  be  held  responsible  for  contributory 
negligence.  We  cannot  assume  that  she  was  a 
trespasser,  or  that  her  actions  were  negligent  and 
rash,  merely  because  her  evidence  fails  to  explain 
how  she  became  involved  in  the  peril  in  which 
she  was  discovered.  In  the  absence  of  testimony 
on  this  point  the  reasonable  inference  is  that  6he 
was  run  over  while  crossing  or  playing  in  the 
street ;  and  when,  as  here,  it  affirmatively  ap- 
pears that  the  driver  was  asleep  and  the  heavy 
team  and  wagon  were  moving  down  grade  at  a 
rapid  gait,  it  is  a  question  for  the  jury  whether 
the  negligence  of  the  defendant  caused  the 
injuries. 

In  Hestonville  Passenger  Railway  Co.  r. 
Connell  (88  Pa.  520),  cited  by  the  appellant, 
it  was  held  that  there  was  no  delect  in  the  car, 
nor  neglect  in  its  management,  and  that  the 
company  was  not  responsible  for  injuries  received 
by  a  child  from  his  sudden  and  unexpected  at- 
tempt to  mount  the  front  platform  of  the  car 
while  the  driver,  who  was  also  conductor,  was 
on  the  rear  platform  and  could  not  have  foreseen 
or  guarded  against  the  act ;  but  Mr.  Justice 
Gokdon,  in  delivering  the  opinion  of  the  Court, 
said,  "  It  is  not  a  case  of  mere  negligence  on 
the  child's  part,  as  if  it  had  been  run  over 
whilst  crossing  or  playing  in  the  street;  that 
would  raise  a  question  very  different  from  the 
one  in  hand." 

In  Lombard  &  South  Streets  Passenger 
Railway  Company  v.  Steinhart  (2  Pennypacker, 
358),  substantially  the  same  questions  were 
raised  that  we  are  invited  to  consider  in  this 
case,  and  they  were  decided  against  the  com- 
pany. There  is  a  striking  resemblance  between 
the  company's  sixth  point  in  the  case  cited  and 
the  appellant's  third  point  in  the  case  under  con- 
sideration. In  Railway  Co.  r.  Steinhart  (supra), 
the  plaintiff  recovered  a  verdict  in  the  Court 
below,  and  in  affirming  the  judgment  this  Court 
said.  "  The  main  question,  then,  was  whether 
the  negligence  of  the  railway  company  caused 
the  injury.  While  some  of  the  evidence  was 
conflicting,  yet  there  was  amply  sufficient,  if 
believed,  to  justify  the  jury  in  finding  it  as  a  fact. 
There  was  evidence  that  the  driver  of  the  ear 
was  intoxicated,  and  driving  at  a  rapid  rate  of 
speed,  without  giving  that  attention  to  the  ob- 
servance of  any  object  on  the  track  which  his 
duty  required." 

There  was  no  exception  taken  in  the  Court 
below  to  the  admission  of  evidence  that  the  loss 
of  sight  was  attributable  to  the  accident,  nor 
was  the  Court  requested  to  withdraw  it  from  the 
jury.  It  is  now  suggested  and  argued  that  the 
testimony  on  this  point  was  insufficient  to  justify 
an  inference  that  the  defect  of  vision  was  the 
result  of  the  casualty,  and  we  are  requested  to 
convict  the  Court  below  of  error  because  there 


was  not  an  unsolicited  instruction  to  that  effect. 
It  is  an  unusual  request,  but  as  we  think  the  tes- 
timony of  the  experts  required  the  jury  to  deter- 
mine whether  the  loss  of  sight  was  one  of  the 
disabilities  caused  by  the  accident,  we  dismiss  it 
without  further  comment. 

The  record  of  the  suit  in  the  Court  of  Quarter 
Sessions,  between  the  Commonwealth  and  John 
Dillenz  was  not  relevant  to  this  issue,  and  wa* 
therefore  properly  excluded.  The  specifications 
of  error  are  overruled,  and* 

The  judgment  is  affirmed.  H.  c.  O. 


Jan.  '91,  106.  March  26,  1891. 

City  of  Philadelphia  to  use  v.  Pennsyl- 
vania Hospital. 

Tares  and  taxation — Municipal  claim  for  curb- 
ing —  Whether  a  tax — Charity — Exemption  of 
property  of,  from  taxation —  Whether  property 
of  charitable  association  is  exempt  from  claim 
for  curbing. 

The  authority  vested  in  a  mnuicipal  corporation  to 
require  property  owners  to  pave  and  keep  in  repair 
the  sidewalks  in  front  of  their  properties,  does  not  rest 
upon  the  same  basis  as  the  right  of  local  taxation,  bnt 
imposes  a  duty  on  the  property  owner  in  the  nature 
of  a  police  regulation. 

Wilkiiiabtirg  i>.  Home  for  Aged  Women  (131  Pa.  117), 
followed. 

A  charitable  corporation,  whose  properly  is  exempt 
from  taxation,  is,  therefore,  not  exempt  from  an  assess- 
ment by  a  municipal  corporation  for  the  cost  of  laying 
a  curb  along  the  footway  in  front  of  its  property. 

Appeal  of  the  Contributors  to  the  Pennsylvania 
Hospital,  defendants,  from  the  judgment  of  the 
Common  Pleas  No.  1,  of  Philadelphia  County,  in- 
a  proceeding  upon  a  claim  for  paving,  wherein  the 
city  of  Philadelphia  to  the  use  of  John  M  Mack, 
was  plaintiff. 

In  the  Court  below  the  plaintiff*  issued  a  writ 
of  scire  facias  sur  municipal  claim  for  curbing 
in  front  of  a  lot  of  ground  on  Forty-6econd  Street, 
between  Market  .Street  and  Haverford  Road,  be- 
longing to  the  defendant. 

In  the  affidavit  of  defence  the  defendant  set  up 
that  it  was  incorporated  under  the  Act  of  Muv 
11,  17.51  (1  Sm.  Laws,  208),  entitled  «*  An  Act 
to  encourage  the  establishing  of  a  hospital  for  the 
relief  of  the  sick  poor  of  this  province,  and  for  the 
reception  of  lunatics ;"  and  that  under  the  Acts 
of  March  19,  1845  (P.  L.  187),  and  April  18, 
18.53  (P.  L.  of  1854,  834),  all  its  estate,  real 
and  personal,  was  exempt  "from  the  payment  of 
taxes  of  any  kind  whatsoever."  That  all  the 
income,  whether  derived  from  invested  funds  or 
contributions,  was  used  in  the  maintenance  of  the 
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two  hospitals — one  at  Eighth  and  Spruce  streets,  I 
and  the  other  in  the  late  township  of  Blockley, 
alongside  of  which  the  work,  for  which  this  lien 
was  filed,  was  done. 

The  Court  below  made  absolute  a  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of  de- 
fence. Whereupon  the  defendant  took  this  ap- 
peal,  assigning  as  error  this  action  of  the  Court. 

J.  Rodman  Paul  and  George  W.  Biddle  (with 
them  Henry  Galbraith  Ward),  for  appellants. 

The  case  of  Borough  of  Wilkinsburg  v.  Home 
(131  Pa.  109),  was  decided  on  the  ground  that  it 
was  the  duty  of  the  lot  owners  "  to  keep  their 
fnotwalks  in  repair,  and  if  necessary  to  relay 
them  ;"  and  the  duty  laid  upon  the  defendant  was 
to  abate  a  nuisance.  But  in  the  present  case  the 
power  to  lay  the  tax  was  derived  from  the  Act  of 
Feb.  2,  18  )4,  §  40  (P.  L.  43),  which  authorized 
the  assessing  of  the  cost  of  the  work  in  question 
against  the  owners  of  lots.  It  has  many  times 
been  decided  that  such  an  assessment  is  a  tax. 

Washington  Av.,  69  Fa.  352. 

Pray  i\  Northern  Liberties,  31  Id.  69. 

(ireensburg  r.  Young,  53  Id.  280. 

Ilaminett  c.  City,  65  Id.  151. 

OHvm  Cemetery  v.  City,  93  Id.  131. 

Wistar  v.  Phila.,  80  Id.  505. 

City  r.  Tryon,  35  Id.  402. 
Edwin  O.  Micherier,  lor  appellee. 
One  essential  fact  which  should  be  noticed  as 
strengthening  the  position  of  the  city,  is  her 
right  to  enforce  this  claim  under  her  police 
power.  If  an  accident  should  happen  to  any 
one  by  n-ason  of  the  bad  condition  of  a  fool  walk, 
either  from  having  no  pavement  or  having  a  pave- 
ment out  of  repair,  the  city  is  liable  for  damages, 
and  if  no  duty  exists  on  the  part  of  the  property- 
owner,  that  may  be  enforced,  to  keep  the  property 
in  repair,  the  city  is  placed  in  a  very  serious 
position.  She  must  either  pave  and  repair  the 
footways  at  her  own  expense,  or  she  must  suffer 
in  actions  for  damages  because  of  failure  to  keep 
them  in  order. 

The  |K>wer  to  collect  the  cost  of  paving,  curb- 
ing, and  keeping  in  repair'  the  footways  of  the 
city,  exists  independently  of  the  taxing  power. 
"  Wilkinsburg  Borough  r.  Home,  131  Pa.  109. 

Cooley  ou  Taxation,  39(5-398. 

In  rt  Ooddard,  16  Pickering,  504,  509. 

Lowell  r.  Hadley,  8  MHcalf,  ISO. 

State  v.  Charleston,  12  Rich.  702. 

Washington  «\  Nashville,  1  Swan  (Tenn.),  177. 

Whyto  u.  Nashville,  2  Id.  364. 

Major  v.  Malwrry,  6  Humph.  368. 
The  purpose  of  requiring  the  property-owner 
to  pave  and  curb  the  footwalk  is  clearly  not  for 
revenue,  but  is  simply  a  regulation  under  the 
police  power  of  the  municipality,  and  the  cost  of 
it  is  chargeable  against  the  property. 

October  5,  1891.  Stf.rrett,  J.  In  this 
action  of  scire  facias  sur  municipal  claim  for 
curbing,  etc.,  the  defendant's  uffldavit  of  defence 


was  adjudged  insufficient  and  judgment  was  ac- 
cordingly entered  in  favor  of  plaintiff  for  the 
amount  of  his  claim.  From  that  judgment  this 
appeal  was  taken  by  defendant.  The  facts  are 
fully  presented  in  the  statement  of  claim  and 
affidavit  of  defence.  There  is  no  question  as  to 
the  curbing  having  been  properly  done,  nor  as  to 
the  cost  thereof.  The  sole  question  is  whether, 
upon  any  legal  ground,  either  as  a  tax  or  under 
the  police  power  of  the  city,  the  assessment,  in 
question  can  be  sustained. 

It  is  contended  by  defendant  that  an  assess- 
ment for  curbing  is  a  tax,  and  inasmuch  as  its 
44  estate  and  property,  both  real  and  personal,  are 
by  law  exempt  from  the  payment  of  tax  of  any 
kind  whatsoever,"  the  plaintiff's  claim  cannot 
be  enforced;  and  in  support  of  the  position,  Olive 
Cemetery  Company  v.  Philadelphia  (93  Pa.  131 ), 
and  other  cases,  recognizing  the  right  of  local  taxa- 
tion for  certain  local  purposes,  are  cited.  But,  it 
is  a  mistake  to  assume  that  the  authority  vested  in 
municipal  corporations  to  require  properly  owners 
to  curb,  pave,  and  keep  in  repair  the  sidewalks  in 
front  of  their  respective  properties,  rests  upon  the 
same  basis  as  the  right  of  local  taxation  recog- 
nized in  the  cases  referred  to.  There  is  a  marked 
distinction  between  them.  In  the  former  a  duty 
is  imposed  on  the  property  owner  in  the  nature  of 
a  police  regulation.  In  the  latter  no  such  duty 
is  cast  upon  him.  This  distinction  was  clearly 
pointed  out  by  the  present  Chief  Justice  in  Wil- 
kinsburg v.  Home  for  Aged  Women  (131  Pa. 
117),  which,  in  principle,  is  identical  with  this 
case.  In  Cooley  on  Taxation,  398,  the  learned 
author  says  :  44  The  cases  of  assessments  for  the 
construction  of  walks  by  the  side  of  the  streels,  in 
cities  and  other  populous  places,  are  more  dis- 
tinctly referable  to  the  power  of  police.  These 
foot  walks  are  not  only  required,  as  a  rule,  to.be 
put  and  kept  in  proper  condition  for  use  by  the  ad- 
jacent proprietors,  but  it  is  quite  customary  to  con- 
fer by  the  municipal  charters  full  authority  upon 
the  municipalities,  to  order  the  walks  of  a  kind  and 
quality  by  them  prescribed,  to  be  constructed  by 
the  owners  of  adjacent  lots  at  their  own  expense, 
within  a  time  limited  by  the  order  for  the  pur- 
pose, and  that  in  ca^e  of  their  failure  so  to  con- 
struct them,  it  shall  be  done  by  the  public  authori- 
ties, and  the  cost  collected  from  such  owners*, 
or  made  a  lien  upon  their  property.  When  this 
is  done  the  duty  must  be  looked  upon  as  being 
enjoined  as  a  regulation  of  police,  made  because 
of  the  peculiar  interest  such  owners  have  in  the 
walks,  and  because  their  situation  gives  them 
peculiar  fitness  and  ability  for  performing,  with 
promptness  and  convenience,  the  duty  of  putting 
them  in  proper  state,  and  of  afterwards  keeping 

them  in  a  condition  suitable  for  use  The 

Courts  distinguish  this  from  taxation  on  the 
ground  of  the  peculiar  interest  which  those  upon 
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whom  the  duty  is  imposed,  Imve  in  its  perform- 
ance," etc.  Again,  on  page  396,  he  says:  "The 
distinction  between  a  demand  of  money,  under 
the  police  power,  and  one  made  under  the  power 
to  tax,  is  not  so  much  one  of  form  as  of  sub- 
stance. The  proceedings  may  be  the  same 
in  the  two  cases,  though  the  purpose  is  essen- 
tially different.  The  one  is  made  for  regu- 
lation and  the  other  for  revenue.  If,  therefore, 
the  purpose  is  evident  in  any  particular  instance, 
there  can  be  no  difficulty  in  classifying  the  case 
and  referring  it  to  the  proper  power."  The  same 
distinction  was  recognized  In  re  Goddard  (83 
Mass.  504,  509). 

The  ordinance  of  May  3,  1855,  |>assed  in  pur* 
suance  of  the  authority  vested  in  councils  by  the 
Acts  of  April  16,  1838,  and  February  2,  1854, 
provides  that  "  tbe  footways  of  all  public  streets 
and  highways  ....  shall  be  graded,  curbed,  and 
paved  and  kept  in  repair  at  the  expense  of  the 
owners  of  the  ground  fronting  thereon."  The 
third  section  of  the  same  ordinance  provides  that 
the  owner  shall  have  the  right  to  do  the  work  of 
paving  and  curbing  and  keeping  in  repair  said 
footways,  and  on  his  failure  to  do  so,  the  city 
shall  do  it  at  his  expense  and  may  tile  a  lien  for 
the  amount. 

This  requirement  is  clearly  not  for  the  purpose 
of  revenue.  It  is  simply  a  regulation  under  the 
police  power  of  the  municipality.  On  principle, 
as  well  as  on  the  authority  of  our  own  and  other 
cases,  the  amount  expended  by  the  city  in  en- 
forcing the  regulation  is  not  in  any  proper  sense 
of  the  word  a  tax.  It  is  a  liability  incurred  for 
neglect  to  perform  a  duty  imposed  by  the  police 
power  of  the  city.  In  so  holding  we  adhere  to 
the  principle  ruled  in  Wilkinsburg  r.  Home  for 
Aged  Women,  supra. 

Judgment  affirmed.  a.  n.  N. 


Jan. '91,379.  April  28,  1891. 

Gorgas  v.  Philadelphia,  Harrisburg,  and 
Pittsburgh  Railroad  Co. 

Eminent  domain  —  Railroads  —  Damages  — 
Measure  of — Points  for  charge — Multiplicity 
of  subjects  tn —  Experts —  Who  are  and  who 
are  not —  View  of  land  by  trial  jury — Evidence 
of  viewers. 

A  point  for  charge  containing  eleven  paragraphs, 

in  each  of  which  is  a  distinct  subject  for  the  considera- 
tion of  the  jury  in  assessing  damages,  may  well  be 
refused. 

Wti'Tf,  by  the  construction  of  a  railroad  across  a 
public  highway,  a  farmer's  access  to  a  stream  on  the 
highway,  where  he  had  theretofore  watered  Ids  cattle, 
is  rendered  inconvenient  and  difficult,  it  is  no  element 
of  damage  to  his  farm,  tn-cause  he  has  merely  been  de- 
prived of  what  did  not  belong  to  him. 


In  a  suit  for  damages  for  the  construction  of  a  rail- 
road it  is  not  error  to  instruct  the  jury  that  if  they 
found  there  wan  special  advantage  to  the  farm  by  the 
establishment  of  a  station  near  it,  that  such  advantage 
could  be  "  set  off  as  against  the  actual  disadvantages 
to  the  farm." 

Where  a  trial  jury  by  agreement  visits  the  land 
which  is  claimed  to  be  damaged  in  the  proceeding 
before  them,  the  true  rule  is  that  in  estimating  the 
damages  they  shall  consider  the  testimony,  as  given  by 
the  witnesses,  in  connection  with  the  facts  as  they  ap- 
peared on  the  view,  and  upon  the  whole  case,  as  thus 
presented,  ascertain  the  difference  between  the  market 
value  of  the  property  before  and  immediately  after  the 
land  was  taken. 

A  witness  who  testifies  that  he  had  no  knowledge  of 
the  market  value  of  the  land  in  question,  but  merely 
knew  it  by  being  in  the  neighborhood  and  "  had  heard 
of  some  oF'  the  prices,  is  incompetent  as  an  expert. 

One  who  has  acted  as  a  viewer  appointed  by  the 
Court  to  view  land  through  which  a  railroad  has  been 
constructed  may,  on  an  appeal  from  the  report  of  the 
viewers,  testify  to  his  observation  while  acting  as 
viewer. 

Appeal  of  William  R.  Gorgas,  plaintiff,  from 
the  judgment  of  the  Common  Pleas  of  Cumber- 
land County  in  an  action  of  trespass  against  the 
Philadelphia,  Harrisburg,  and  Pittsburgh  Rail- 
road Company,  to  recover  damages  for  the  taking 
of  and  injury  to  his  land  by  the  construction  of  the 
defendant's  road  through  it. 

The  plaintiff  originally  presented  a  petition  for 
viewers,  who  were  appointed  and  awarded  him 
$2000  damages.  He  thereupon  appealed  from 
the  award.  On  the  trial  the  plaintiff  proved  the 
construction  of  the  road  and  the  manner  in  which 
it  crossed  his  farm. 

The  plaintiff  called  as  a  witness  Jonas  Kohler 
who  testified  that  he  was  a  farmer  59  years 
of  age,  and  had  resided  in  the  county  since  1844. 
He  was  then  asked  :  Q.  Are  you  acquainted  with 
the  market  price  of  lands  in  Lower  Allen  Town- 
ship, and  in  that  vicinity  ?  A.  I  do  not  believe 
1  am ;  I  do  not  believe  I  am  acquainted  with 
those  fancy  prices.  Q.  Are  you  acquainted  with 
what  lands  sell  for  generally  in  that  section  of  the 
county  ?  A.  No,  sir,  I  do  not  believe  I  am.  Q. 
Do  you  know  the  Gorgas  farm  ?  A.  1  do,  sir. 
Q.  How  long  have  you  known  that  ?  A.  1  have 
known  it  ever  since  '44.  Q.  How  well  have  you 
known  it  ?  A.  Well,  I  have,  known  it  quite 
well ;  I  have  lived  within  two  and  a-half  miles, 
from  two  and  a-half  to  six  miles ;  we  come  through 
there  quite  frequently.  Q.  Did  you  know  that 
farm  since  the  railroad  is  constructed  over  it  ? 
A.  Yes,  sir.  Q.  Has  the  construction  of  that 
railroad  over  this  farm  been  an  advantage  or  dis- 
advantage to  its  market  value  or  selling  price? 

Mr.  Wetzel.  We  object  to  the  question 
because  the  witness  is  incompetent ;  he  has  no 
knowledge,  according  to  his  own  testimony,  of  the 
market  value  of  land  in  that  part  of  the  county. 
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The  Court.  Q.  Have  you  been  upon  this 
farm?  A.  Yes,  sir.  Q.  Both  before  and  since 
the  construction  of  the  railroad?  A.  Yes,  sir. 
Q.  Have  you  any  knowledge  of  the  market  value 
of  land  in  that  neighborhood  ?  A.  Well,  I  have 
heard  of  some  of  those  high  prices  there,  and 
when  they  talk  of  selling  a  farm  of  156  acres  for 
$400  an  acre,  that  kind  of  knowledge  1  have  not, 
I  am  sorry  to  tell  you,  hut  when  you  come  to 
talk  about  $200  or  $250  an  acre,  that  kind  of 
knowledge  1  have  got.  Objection  sustained. 
(Sixth  assignment  of  error.) 

The  defendant  called  Thomas  R.  Burgner  who 
testified  that  he  had  been  one  of  the  viewers  ap- 
pointed by  the  Court  on  the  plaintiff's  original 
petition,  and  that  he  had  lived  in  the  section 
where  the  farm  lay  for  sixteen  years,  but  for 
the  then  past  seventeen  years  had  resided  about 
twenty  miles  away.  He  was  then  asked :  Q. 
Are  you  acquainted  with  the  market  value  of 
farms  in  that  neighborhood?  A.  Not  of  per- 
sonal knowledge. 

Mr.  Wetzel.  Q.  What  knowledge  have  you 
of  the  market  value  of  real  estate  in  Cumber- 
land County?  A.  General  knowledge.  Q.  Do 
you  know  the  character  of  this  land,  the  Gorgas 
land  ?  A.  Yes,  sir.  The  character  of  it  is  good 
limestone  land.  Q.  You  were  over  the  farm  ? 
A.  Yes,  air.  Q.  As  a  viewer  ?  A.  As  a  viewer. 
Q.  Appointed  by  the  Court  ?  A.  Appointed  by 
the  Court. 

Mr.  Beltzhoover.  Objected  to,  that  the  wit- 
ness has  said  that  he  has  no  personal  knowledge 
of  the  market  value  of  this  land,  and  he  cannot 
testify  from  any  knowledge  he  acquired  from 
having  gone  over  the  road  as  a  viewer,  and  from 
what  he  heard  other  persons  state  while  a  viewer 
or  at  any  other  time. 

The  Court.  The  defendant  may  ask  the 
witness  whether  he  is  familiar  with  the  property, 
whether  he  was  on  the  same  as  a  viewer  since 
the  construction  of  the  road,  and  what,  in  his 
opinion,  is  the  amount  of  damage  that  has  been 
done  to  this  farm,  if  any,  by  reason  of  the  con- 
struction of  the  road.  Exception. 

Mr.  Wetzel.  Q.  State  what,  in  your  opin- 
ion, are  the  damages  that  have  been  done  to  this 
farm  by  reason  of  the  construction  of  this  rail- 
road— the  damages  to  the  land  and  everything. 
A.  $2000.  Exception.  (Seventh  #  assignment 
of  error.) 

Under  a  nde  entered  by  the  defendant,  the  jury 
impanelled  to  try  the  cause  was  a  "struck  jury." 
By  agreement  of  counsel  the  jury  visited  the  land. 

It  was  shown  that  the  road  passed  along  the 
highway,  and  cut  off  convenient  access  for  the 
plaintiff's  cattle  to  water  on  the  line  of  the 
highway  which  he  had  theretofore  used.  Evi- 
dence was  admitted,  under  objection,  as  to  the 
amount  of  damage  thus  caused. 


The  plaintiff  requested  the  Court  to  charge, 
inter  alia : — 

44  ( 1 )  The  just  measure  of  damages  in  this  case 
is : — 

"  First.  The  value  of  the  land  actually  taken 
from  the  owner,  and  what  will  compensate  him 
for  that  of  which  he  is  deprived  of  the  use,  and 
which  is  thereby  rendered  valueless  to  the  owner. 

44  Second.  The  actual  money  value  of  the  in- 
convenience to  the  plaintiff  arising  from  the  divi- 
sion of  his  farm. 

"  Third.  The  value  in  money  of  the  increased 
difficulty  of  access  to  the  thirty-five  acres  of  land 
which  lie  on  the  north  side  of  the  railroad,  and 
the  danger  and  inconvenience  in  working  on  the 
same  along  the  railroad,  and  the  crossing  and  re- 
crossing  in  all  farming  operations. 

44  Fourth.  The  money  value  of  the  increased 
burden  of  fencing  required  on  the  farm  by  reason 
of  the  location  of  the  road  through  the  farm,  in- 
cluding the  fences  along  the  sides  of  the  road  and 
the  division  fences  which  have  to  be  changed. 

44  Fifth.  The  money  value  of  the  ordinary 
dangers  from  accidental  fires  to  the  fences,  fields, 
and  farm  buildings  not  resulting  from  the  negli- 
gence of  the  railroad. 

44  Sixth.  The  money  value  of  the  damages 
arising  from  the  destruction  of"  the  symmetry 
and  shape  of  the  fields  through  which  the  road 
runs. 

44  Seventh.  The  value  of  the  damage  arising 
from  the  inconvenience  occanioned  by  the  man- 
ner in  which  the  railroad  passes  through  the 
farm,  making  sharp,  long,  and  narrow-cornered 
fields,  and  necessitating  the  change  of  fences  and 
fields. 

44  Eighth.  The  damage  arising  from  the  inter- 
ference with  the  plaintiff's  watering  place  for  his 
cattle  and  stock. 

44  Ninth.  The  damage  arising  to  the  plaintiff 
by  the  damming  of  the  water  back  on  the  fields 
by  the  embankments  and  fills  made  by  the  rail- 
road. 

44  Tenth.  The  damage  which  the  plaintiff  suffers 
by  the  interference  with  the  use  of  his  farm  for 
dairy  purposes. 

44  Eleventh.  The  damage  which  the  plaintiff 
suffers  by  the  cutting  through  his  orchard,  and 
the  taking  of  his  trees,  and  the  rendering  of  the 
portion  cut  off  difficult  of  access. 

44  From  these  are  to  be  deducted  the  amount 
of  any  advantages  to  the  farm  which  may  be 
special  to  it,  and  the  balance  should  be  the 
amount  of  the  verdict  for  the  plaintiff." 

Answer.  44  As  we  understand  the  destruction 
of  symmetry  stated  in  the  sixth  paragraph  to  refer 
to  the  manner  in  which  the  fields  are  cut  by  the 
railroad,  this  point  is,  therefore,  affirmed,  except 
as  to  the  eight  paragraph.  The  water  referred  to 
is  on  a  public  highway  and  within  the  boundaries 
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of  the  farm  of  an  adjoining  owner.  When  used 
by  the  occupants  of  the  G  or  gas  farm,  it  had  to 
be  reached  by  passing  over  this  public  highway, 
which  has  been  crossed  by  the  railroad  of  the 
defendant.  Mr.  Gorgas  had  no  right  to  the  water 
not  enjoyed  or  possessed  by  the  public  in  general, 
nor  any  right  of  way  over  the  highway  not  com- 
mon to  the  public.  The  highway  has  not  been 
destroyed  or  rendered  impassable.  The  defendant 
has  so  constructed  its  road  as  not  to  seriously 
interfere  with  public  travel  over  it,  at  least  no 
6uch  complaint  has  been  made,  nor  is  it  contended 
that  the  road  might  have  been  constructed  in  a 
different  manner.  We  do  not  think,  therefore, 
that  it  is  an  item  for  which  the  plaintiff  can  prop- 
erly claim  any  damages ;  because  the  railroad  of 
the  defendant  crosses  the  public  road  referred  to, 
it  is  an  injury  which  he  suffers  in  common  with 
the  public."    ( First  assignment  of  error.) 

The  defendant  requested  the  Court  to  charge, 
inter  alia : — 

(3)  That  in  estimating  the  special  advantages 
accruing  to  the  farm  of  the  plaintiff,  if  the  jury 
find  that  the  proximity  of  the  station  on  said 
railroad,  located  on  the  adjoining  land  just  across 
the  public  roadway,  and  the  construction  of,  the 
railroad,  defendant,  near  to  and  paralleling 
through  the  farm  a  competing  railroad  line,  viz., 
the  C.  V.  R.  R.,  increases  and  enhances  the 
market  value  of  said  intervening  and  adjacent 
lauds  of  the  plaintiff,  then  this  may  be  set  off  as 
against  the  actual  disadvantages  and  damage  to 
the  plaintiff.  Answer.  If  you  find  that  special 
advantages  have  accrued  to  plaintiff  by  reason  of 
the  construction  of  the  tailroad  of  the  defendant 
as  set  forth  in  this  point,  you  can  set  them  off  as 
against  the  actual  disadvantages  to  his  farm. 
(Second  assignment  of  error.) 

(4)  That  the  plaintiff  neglects  or  refuses  to 
avail  himself  of  the  special  or  peculiar  advan- 
tages which  are  offered  him  by  the  road  is  of  no 
moment,  for  the  question  is  not  as  to  the  disposi- 
tion of  the  owner,  Mr.  Gorgas,  to  make  use  of 
them,  but  whether  or  not  the  construction  of  the 
road  has  given  an  increased  market  value  to  this 
tract  of  land.  Answer.  As  an  abstract  legal 
proposition  this  is  correct;  whether  it  has  any 
applicability  to  the  present  case,  under  the  testi- 
mony, we  leave  for  your  determination. 

In  the  genera)  charge  the  Court  said :  "  On 
the  part  of  defendant  it  was  alleged  that  special 


are  those  which  are  special  to  the  farmer.  Any 
special  advantages  should  be  regarded.  If  the 
station  located  near  the  farm  is  a  special  benefit, 
it  should  not  be  overlooked  by  you."  (Third 
assignment  of  error.) 

44  We  withdraw  from  your  consideration,  gen- 
tlemen, all  the  testimony  as  to  damage  caused  by 
reason  of  the  cutting  off  of  the  water  from  the 
farm  of  the  plaintiff  or  injury  to  his  dairy 
accruing  by  reason  thereof.  While  we  have 
held  in  answer  to  the  same  (plaintiff's  first 
point)  that  the  plaintiff. is  entitled  to  damages 
if  he  has  sustained  any  to  his  farm  on  account  of 
its  use  for  dairy  purposes,  yet  we  instruct  you 
that  you  must  not  take  into  consideration  in  esti- 
mating these  damages  the  fact  that  the  railroad 
cuts  the-  public  road  between  his  barn  and  the 
spring  of  Rupp.  If  there  are  any  damages  not 
included  in  other  estimates,  such  as  difficulty  of 
access  to  portions  of  the  farm  and  damage  and 
inconvenience  of  crossing  which  are  peculiar  to 
the  use  of  the  farm  for  dairy  purposes  as  it  was 
so  used,  then  you  may  allow  them  ;  but  if  already 
included  in  other  items  you  must  not  allow  them." 
(Fourth  assignment  of  error.) 

"  In  addition,  you  are  what  is  termed  a  struck 
jury.  You  were  taken  upon  the  ground  and  had 
the  opportunity  to  view  and  examine  the  premises 
yourselves.  This  was  done  in  order  that  you 
might  be  aided  in  coming  to  a  correct  conclusion 
as  to  the  contention  between  the  parties.  In 
ordinary  cases  the  jury  is  to  be  governed  by  the 
testimony  of  the  witnesses  examined  in  their 
presence,  and  while  you  have  been  qualified  to 
give  a  true  verdict  according  to  the  evidence, 
that  evidence  in  this  case  consists  of  what  you 
have  seen  on  the  ground,  as  well  as  the  testimony 
of  the  witnesses  who  have  been  examined  during 
the  trial  before  you  in  Court.  What  you  observed 
on  the  view,  then,  you  must  remember  is  a  part 
of  the  evidence  of  the  case.  The  statement  of  the 
witnesses  who  have  testified  must  be  considered 
by  you,  yet  you  are  not  bound  to  be  controlled 
thereby  if  your  own  examination  of  the  premises 
leads  you  to  a  different  conclusion."  (Fifth  as- 
signment of  error.)  44  You  are  to  judge  of  the 
amount  of  damages  suffered  by  the  plaintiff  from 
the  inspection  you  made  of  the  premises,  as  well 
as  from  the  opinions  of  others  who  made  an  ex- 
amination and  gave  you  their  opinions  under 
oath.    Whal  you  saw  on  the  ground,  therefore, 


advantages  have  accrued  to  the  plaintiff  by  rea-  and  what  you  have  heard  from  the  witness  stand 


son  of  the  construction  of  the  railroad ;  that  a 
station  has  been  located  close  to  his  land,  and 
that  the  construction  of  the  road  has  resulted  in 
the  plaintiff  having  a  part  of  his  land  located 
between  two  competing  railroads,  in  consequence 
of  which  the  market  value  of  this  portion  has 

been  greatly  enhanced  The  advantages 

to  be  considered  as  a  set-off  to  the  disadvantages 


should  be  the  basis  of  your  conclusion. 

"  The  law  contemplates  remuneration  to  the 
owner  of  land  for  the  injury  inflicted  upon  him  by 
the  building  of  a  railroad.  The  land-owner  is 
entitled  to  this.  No  other  or  greater  burden  is 
imposed. upon  the  corporation  building  the  road. 

44  The  true  measure  of  damages,  if  any  have 
been  sustained,  is  the  difference  between  the 
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market  value  ef  the  farm,  as  a  whole,  before  the 
railroad  was  located,  and  its  market  value  after 
the  railroad  has  been  completed  and  in  operation. 
You  are  to  take  into  consideration  the  disadvan- 
tages which  are  actual,  which  are  real,  which  are 
susceptible  of  estimation,  but  not  such  as  are 
remote,  contingent,  and  speculative. 

**  Now,  in  estimating  the  damages  of  the  plain- 
tiff, you  may  properly  take  into  consideration  the 
quantity,  quality,  and  value  of  the  land  taken. 
This  should  be  valued  at  its  market  price.  If  of 
average  quality  with  that  of  the  remainder  of  the 
farm,  then  a  proper  estimate  would  be  the  price 
per  acre  at  which  the  whole  was  valued.  No 
fanciful  price  should  be  put  upon  the  same  merely 
because  it  is  taken  without  the  consent  of  the 
owner  or  out  of  the  heart  of  his  farm.  The 
damages  arising  for  inconvenience  of  such  taking 
is  computed  in  other  items.  What  is  the  fair 
market  value  of  the  land  taken  ?  That  is  the 
measure  of  value,  and  the  only  just  one." 

Verdict  and  judgment  for  the  plaintiff  for 
$2885.  Plaintiff  appealed,  assigning  error  as 
above. 

F.  E.  Beltzhoover  (Duncan  M.  Graham  with 
him),  for  appellant. 

J.  \V.  Wetzel,  for  appellee. 

October  5,  1891.  Paxson,  C.J.  The  de- 
fendant company  took  about  five  acres  of  the 
plaintiff's  land  in  the  construction  of  its  road. 
The  jury  appointed  by  the  Court  below  to  assess 
the  damage  awarded  him  the  sum  of  $2000. 
From  this  award  he  appealed  to  the  Common 
Pleas,  with  the  result  of  a  verdict  in  his  favor  of 
$2885.  He  is  still  dissatisfied,  and  has  entered 
an  appeal  to  this  Court,  alleging  a  number  of 
errors  upon  the  trial  below. 

The  first  point  was  intended  to  define  the 
"just  measure  of  damages."  It  contains  eleven 
paragraphs,  in  each  of  which  is  a  distinct  subject 
for  the  consideration  of  the  jury  in  assessing  the 
damages.  The  Court  below  might  well  have 
refused  this  point,  in  view  of  the  manner  in 
which  it  is  put.  The  learned  Judge,  however, 
affirmed  all  of  the  propositions,  except  the 
eighth,  in  which  he  was  asked  to  instruct  the 
jury  that  "  the  damage  arising  from  the  inter- 
ference with  the  plaintiff's  watering  place  for  his 
cattle  and  stock"  was  an  element  of  damage.  It 
may  be  that  had  the  access  to  the  water  on  his 
own  farm  been  cut  off  or  seriously  interfered 
with,  the  proposition  should  have  been  affirmed. 
But  it  was  refused  upon  the  ground  that  the  wa- 
ter referred  to  was  on  the  public  highway  and 
within  the  boundaries  of  the  farm  of  an  adjoining 
owner.  When  used  by  the  plaintiff,  it  had  to  be 
reached  by  passing  over  this  public  highway, 
which  has  been  crossed  by  the  railroad  of  the  de- 
fendant company.    The  plaintiff  bad  no  right  to 


439 

the  water,  nor  of  access  to  it,  that  was  special  to 
himself  or  his  land,  or  that  was  not  common  to 
the  public.  The  plaintiff  was  merely  deprived 
of  what  did  not  belong  to  him.  We  find  no  error 
in  the  answer  to  this  point.  (Patten  v.  Railway 
Co.,  33  Pa.  426.) 

Nor  do  we  find  error  in  the  answer  to  the  de- 
fendant's third  point,  or  in  that  portion  of  the 
charge  embraced  in  the  third  assignment.  The 
learned  Judge  correctly  told  the  jury  that  if  they 
"  find  that  special  advantages  have  accrued  to 
plaintiff*  by  reason  of  the  construction  of  the  rail- 
road of  the  defendant,  as  set  forth  in  this  point, 
then  you  can  set  them  off  as  against  the  actual 
disadvantages  to  his  farm."  Whether  the  mat- 
ters referred  to  were  special  advantages  was  for 
the  jury.  If  they  were,  no  reason  is  apparent 
why  they  should  not  have  been  set  toff  against  the 
disadvantages.  The  case  was  argued  here  as 
though  the  learned  Judge  had  instructed  the  jury 
that  because  a  station*  was  located  near  to  the 
land  of  the  plaintiff,  therefore  it  was  a  special 
advantage.  lie  gave  no  such  instruction,  as  has 
already  been  seen.  A  station  may  or  may  not 
be  a  special  advantage.  We  cannot  say  as  mat- 
ter of  law  that  it  may  not  be.  Its  value  would 
depend  upon  circumstances ;  the  possibility  of 
its  being  removed,  etc.,  and  the  question  of  spe- 
cial value  must  be  determined  by  the  facts  of 
each  particular  case. 

The  fourth  assignment  is  covered  by  what  has 
already  been  said  in  answer  to  the  first. 

The  fifth  assignment  was  strongly  pressed  upon 
the  argument,  and  I  understand  it  to  be  the  one 
most  relied  upon  by  the  plaintiff.  It  alleges  that 
the  Court  erred  in  the  following  portion  of  its 
general  charge : — 

"  In  addition,  you  are  what  is  called  a  struck 
jury.  You  were  taken  upon  the  ground  and  had 
the  opportunity  to  view  and  examine  the  prem- 
ises yourselves.  This  was  done  in  order  that  you 
might  be  aided  in  coming  to  a  correct  conclusion 
as  to  the  contention  between  the  parties.  In 
ordinary  canes  the  jury  is  to  l>e  governed  by  the 
testimony  of  the  witnesses  examined  in  their 
presence,  and  while  you  have  been  qualified  to 
give  a  true  verdict  according  to  the  evidence, 
that  evidence  in  this  case  consists  of  what  you 
have  seen  on  the  ground,  as  well  as  the  testimony 
of  the  witnesses  who  have  been  examined  during 
the  trial  before  you  in  Court,  What  you  ob- 
served on  the  view,  then,  you  must  remember  as 
a  part  of  the  evidence  in  the  case.  The  state- 
ments of  the  witnesses  who  have  testified  must 
be  considered  by  you,  yet  you  are  not  bound  to 
be  controlled  thereby,  if  your  own  examination 
of  the  premises  leads  you  to  a  different  conclu- 
sion." 

The  last  sentence  above  quoted  is  the  one  which 
was  especially  criticised.    It  often  happens  that 
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by  selecting  a  passage  from  a  charge,  and  omit-f  We  find  no  error  in  the  rejection  of  the  testi 
ting  what  immediately  preceded  and  followed  it,  I  mony  of  the  witness,  Jonas  Kohler;  see  sixth 


an  erroneous  impression  may  be  created.  More 
over  it  does  injustice  to  the  learned  Judge  below. 

The  portion  of  the  charge  immediately  follow- 
ing  the  extract  quoted,  is  as  follows  : — 

"  You  are  to  judge  of  the  amount  of  damages 
suffered  by  the  plaintiff  from  the  inspection  you 
made  of  the  premises,  as  well  as  from  the  opinions 
of  others  who  have  made  an  examination  and 
gave  you  their  opinions  under  oath.  What  you 
saw  on  the  ground,  therefore,  and  what  you  have 
heard  from  the  witness  stand,  should  be  the  basis 
of  your  conclusion." 

The  portion  of  the  charge  assigned  as  error 
with  this  addition,  is  unobjectionable.  The  jury 
were  instructed  to  base  their  verdict  upon  the 
testimony  of  the  witnesses  and  what  they  saw  on 
the  ground.  The  object  of  a  view  in  such  cases 
is  to  enable  the  jury  to  better  understand  the 
testimony.  "  It  was  naver  intended  that  the 
view  of  the  jury  should  be  substituted  for  the  evi- 
dence, and  that  they  should  make  up  their  verdict 
from  the  view  in  disregard  thereof."  (Flower  v. 
Baltimore,  etc.  R.  R.  Co.,  132  Pa.  524.)  A  view 
may  sometimes  be  of  the  highest  importance 
where  there  is  a  conflict  of  testimony.  It  may 
enable  the  jurors  to  see  on  which  side  the  truth 
lies.  And  if  the  witnesses  on  the  one  side  or  the 
other  have  testified  to  a  state  of  facts  which  exists 
only  in  their  imagination,  as  to  the  location  of  the 
property,  the  manner  in  which  it  is  cut  by  the 
road,  the  character  of  the  improvements,  or  any 
other  physical  fact  bearing  upon  the  case,  they 
surely  cannot  be  expected  to  ignore  the  evidence 
of  their  senses,  and  give  weight  to  testimony 
which  their  view  shows  to  be  false.  This  is  all 
that  is  to  be  fairly  implied  from  the  language  of 
the  Court  below.  Were  it  otherwise,  a  view 
would  he  the  merest  farce.  This  is  fully  sustained 
by  Patten  v.  N.  C.  Ry.  Co.  (supra);  Hartman 
v.  The  Penna.  Schuylkill  V.  R,  R.  Co.  (22 
Wekkly  Notes  84);  Traut  v.  N.  Y.,  C.  &  St. 
L.  Ry.  Co.  (Id.  540).  It  was  said  by  Mr.  Jus- 
tice Sterrett  in  the  case  last  cited:  "The 
manifest  purpose  of  this  requirement  (view)  is  to 
afford  the  viewers  an  opportunity  of  acquiring 
fuller  and  more  accurate  information  as  to  the 
matters  on  which  they  are  required  to  pass  than 
it  is  possible  in  many  cases  to  obtain  from  the 
testimony  of  witnesses  alone." 

The  true  rule  in  such  cases  is  believed  to  be, 
that  the  jury  in  estimating  the  damages  shall 
consider  the  testimony  as  given  by  the  witnesses, 
in  connection  with  the  facts  as  they  appeared 
upon  the  view,  and  upon  the  whole  case  us  thus 
presented  ascertain  the  difference  between  the 
market  value  of  the  pro|>erty  immediately  before 
and  immediately  after  the  land  was  taken.  This 
difference  is  the  proper  measure  of  the  damages. 


assignment.  He  appears  not  to  have  had  any 
knowledge  of  the  market  value  of  lands  in  that 
neighborhood,  which  was  a  sufficient  reason  for 
the  exclusion  of  his  testimony.  Nor  do  we  think 
it  was  error  to  admit  the  testimony  of  Thomas  R. 
Burgner.  It  is  true  he  lived  several  miles  away, 
but  he  knew  the  property;  had  passed  along  it 
on  the  road  occasionally ;  moreover,  he  had  acted 
as  a  viewer  appointed  by  the  Court.  He  was  not 
asked  to  give  his  opinion  as  a  viewer,  but  from 
his  observation  while  acting  as  such.  That  a 
viewer,  in  such  cases,  is  a  competent  witness,  was 
ruled  in  Dorian  v.  The  R.  R.  Co.  (46  Pa.  520). 
Judgment  affirmed. 
[See  Hoffman  v.  R.  R.  Co.,  ante,  p.  361.] 

R.  H.  N. 


May '91,  15.  June  1,1891. 

Commonwealth  ex  rcl.  Attorney-General 
v.  Denworth. 

Constitutional  law — Article  III.,  sec.  7,  of  Con- 
stitution— Division  of  cities  into  classes — Quo 
warranto  pleading —  Whether  question  of  con- 
stitutionality is  properly  raised  by  pleadings. 

The  Act  of  March  24,  1877  (P.  L.  47),  providing 
that  cities  whose  population  does  not  exceed  30,000, 
and  is  not  leas  than  8500,  which  shall  by  ordinance 
adopt  the  provisions  of  the  Act,  shall  elect  an  officer 
called  a  city  recorder,  and  its  various  supplements,  are 
in  conflict  with  Article  111.,  sec.  7,  of  the  Constitution, 
because  they  are  confined  in  their  operations  to  cities 
of  a  specified  population  which  shall  accept  them  by 
ordinance,  etc.,  and  in  consequence  thereof  one  city  of 
the  class  may  be  subject  to  their  provisions  and  others 
of  the  same  class  be  exempt  from  them. 

Scranton  School  District's  Appeal  (113  Pa.  176),  fol- 
lowed. 

Where  a  suggestion  for  a  quo  warranto  seta  forth 
that  the  respondent  is  in  the  exercise  of  a  public  office 
*'  under  color"  of  certain  Acta  of  Assembly  .... 
"  without  any  warrant  or  lawful  authority,"  aud  the 
answer  sets  up  the  said  Acts  of  Assembly  in  justifica- 
tion, the  question  of  the  constitutionality  of  the  Acts 
is  sufficiently  raised  to  support  a  judgment  of  ouster 
baaed  on  their  unconstitutionality. 

Appeal  of  James  B.  Denworth,  respondent, 
from  the  judgment  of  the  Common  Pleas  of 
Dauphin  County,  ousting  him  from  the  office  of 
recorder  of  the  city  of  Williamsport,  in  a  pro- 
t-eeding  by  quo  warranto  at  the  suit  of  the  Com- 
monwealth ex  rel.  the  Attorney-General. 

The  suggestion  set  forth  that  the  respondent 
"  hath,  since  the  first  day  of  January,  1889,  used 
and  exercised,  and  still  doth  use  and  exercise  the 
office  of  recorder  in  and  for  the  said  city  of 
Williamsport,  under  color  of  an  Act  of  Assembly 
jf  24th  day  of  March,  1877,  entitled  *  An  Act 
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creating  and  defining  the  powers  and  duties  of  a 
recorder  for  the  cities  whose  population  does  not 
exceed  thirty  thousand,  and  is  not  less  than  eight 
thousand  five  hundred,  which  accept  the  pro- 
visions of  this  Act,'  and  a  supplement  thereto  of 
May  1,  1879,  entitled  '  A  supplement  to  an  Act 
entitled  '<  An  Act  creating  and  defining  the  duties 
and  powers  of  a  recorder  for  the  cities  whose 
population  does  not  exceed  thirty  thousand,  and 
is  not  less  than  eight  thousand  five  hundred, 
which  accept  the  provisions  of  this  Act,"  ap- 
proved March  twenty-fourth,  one  thousand  eight 
hundred  and  seventy-seven,  amending  said  Act,' 
and  another  supplement  thereto  of  the  14th  day 
of  February,  1881,  entitled  '  A  supplement  to  an 
Act,  entitled  "  An  Act  creating  and  defining  the 
duties  and  powers  of  a  recorder  for  cities  whose 
population  does  not  exceed  thirty  thousand,  and 
is  not  less  than  eight  thousand  five  hundred, 
which  accept  the  provisions  of  this  Act,"  approved 
the  twenty-fourth  day  of  March,  Anno  Domini 
one  thousand  eight  hundred  and  seventy-seven, 
and  the  supplement  thereto  amending  said  Act, 
approved  May  first,  Anno  Domini  one  thousand 
eight  hundred  and  seventy-nine,  amending  the 
same,'  without  any  warrant  or  lawful  autho- 
rity therefor."  The  writ  followed  the  sugges- 
tion. 

The  answer  set  up,  inter  alia :  JFYrif,  that 
the  city  of  Williamsport  was,  at  the  time  of  the 
passage  of  an  Act,  entitled  u  An  Act  creating 
and  defining  the  duties  and  powers  of  a  re- 
corder for  cities  whose  population  does  not  ex- 
ceed thirty  thousand,  and  is  not  less  than  eight 
thousand  five  hundred,  which  accept  the  pro- 
visions of  this  Act,"  approved  March  24,  1877 
(P.  L.  47),  and  still  is  a  city  whose  population 
does  not  exceed  thirty  thousand,  and  is  not  less 
than  eight  thousand  five  hundred  ;  and  said  city 
did,  by  an  ordinance  duly  adopted  by  the  councils 
thereof, and  approved  by  the  mayor,  accept  the  pro- 
visions of  the  said  Act,  and  cause  to  be  filed  in  the 
Court  of  Common  Pleas  of  the  county  of  Lycom- 
ing, in  which  said  city  is  situated,  and  also  to  be 
recorded  by  the  recorder  of  deeds  of  said  county 
a  duly  certified  copy  of  the  said  ordinance,  the 
same  being  done  prior  to  the  passage  of  the 
supplement  to  the  said  Act  of  1877,  approved 
May  1,  1879  (P.  L.  44),  and  the  supplement  ap- 
proved February  14,  1&81  (P.  L.  6),  and  the 
said  city  of  Williamsport,  upon  the  filing  and 
recording  of  the  said  ordinance  as  aforesaid,  be- 
came, and  still  is,  by  the  terms  of  the  said  Act  of 
1877,  and  the  supplements  thereto,  entitled  to 
have  a  recorder  for  the  purposes  and  with  the 
jurisdiction  and  powers  by  the  said  Act  and  its 
supplements  provided.  And,  second,  that  de- 
fendant had  been  duly  elected  and  qualified. 

The  Act  of  March  24,  1877  (P.  L.  47),  is 
entitled — 


An  Aot  creating  and  defining  the  duties  and  powers 
of  a  recorder  fur  cities  whoso  population  does  not 
exceed  thirty  thousand  and  is  not  leas  than  eight 
thousand  five  hundred,  which  accept  the  provisions 
of  this  Act. 

It  provides — 

Srctios  1.  That  the  several  cities  of  this  Common- 
wealth whose  population  does  not  exceed  thirty  thou- 
sand, and  is  not  less  than  eight  thousaud  five  hundred, 
shall,  at  the  next  annual  election  for  city  officers  suc- 
ceeding the  passage  of  this  Aot,  and  every  five  year* 
thereafter,  elect  a  competent  person  learned  in  the  law 
who  shall  he  a  qualified  elector  of  such  city,  who  shall 
he  styled  city  recorder  of  such  city,  who  shall  hold 
said  office  for  the  term  of  five  years  and  he  duly  com- 
missioned by  the  governor  

Sbc.  14.  That  this  Act  shall  only  apply  to  cities 
whose  population  does  not  exceed  thirty  thousand,  and 
is  not  less  than  eight  thousand  five  hundred,  which 
shall,  by  ordinance  duly  adopted  by  the  council  or 
councils  thereof  and  affirmed  by  the  major,  accept  the 
provisions  of  this  Act. 

I  The  Act  of  May  1,  1879  (P.  L.  44),  en- 
1  larges   the  jurisdiction   of  the   recorder,  and 

section  9  amends  section  1  of  the  former  Act  as 

follows,  viz : — 

That  the  several  cities  of  this  Commonwealth, 
whose  population  does  not  exceed  seventeen  thousand 
and  is  uot  less  than  ten  thousand  :  Pronded,  That  the 
provisions  of  this  amendment  shall  not  affect  any  city 
which  has  heretofore  accepted  the  provisions  of  the 
Act  to  which  this  is  a  supplement  and  elected  a 
recorder. 

The  Act  of  February  14th,  1881  (P.  L.  6), 
amends  section  9,  of  the  Act  of  May  1,  1879 — 

That  the  several  cities  of  this  Commonwealth  whose 
population  does  not  exceed  seventeen  thousand  and  is 
not  less  than  ten  thousand,  and  in  addition  thereto  all 
cities  of  the  fifth  olass  organized  and'  incorporated  in 
this  Commonwealth  under  and  by  virtue  of  the  pro- 
visions of  an  Act  entitled  "An  Aot  dividing  cities  of 
this  State  into  three  classes,  etc.,  and  providing  for  the 
incorporation  and  government  of  cities  of  the  third 
class,"  approved  May  24,  A.  D.  1S74,  and  the  several 
supplements  thereto,  which  have  heretofore  or  may 
hereafter  accept  the  provisions  of  the  Act  to  which  this 
is  an  amendment  and  its  supplements. 

On  the  trial,  before  McPherson,  J.,  the 
•  Commonwealth  admitted  the  facts  set  up  in  the 
|  answer  **  subject  to  their  relevancy." 

The  Court  charged  as  follows  :  "  This  pro- 
ceeding is  an  action  brought  by  the  State  against 
the  recorder  of  the  city  of  Williamsport.  He 
was  elected  under  the  authority  of  certain  Acts 
of  Assembly  which  have  been  called  to  our  at- 
tention, and  which  we  believe  to  be  unconstitu- 
tional. [We  therefore  instruct  you  to  render  a 
verdict  in  favor  of  the  Commonwealth  upon  the 
ground  that  the  Acts  are  unconstitutional,  and 
the  defendant  has,  therefore,  no  authority  to  ex- 
ercise the  office  which  he  has  been  exercising  for 
the  last  two  years."] 

Verdict  for  the  Commonwealth.  A  decree 
ousting  the  defendant  was  subsequently  filed  by 
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Simonton,  P.  J.    Defendant  appealed,  assigning  f 
for  error  the  portion  of  the  charge  of  the  Court 
inclosed  in  brackets,  and  the  judgment  of  ouster. 

iff.  E.  Olmsted,  for  appellant. 

William  V.  Jfensel,  attorney-general  (James 
A.  Stranahan,  deputy  attorney-general  with 
liim),  for  appellee. 

October  5,  1891.  McCollum,  J.  This  is  an 
appeal  from  a  judgment  of  ouster  from  a  public 
office.  The  judgment  was  entered  against  the 
appellant  on  the  ground  that  the  statutes  under 
which  he  claimed  title  to  the  office  of  recorder  of 
the  city  of  Williamsport  were  unconstitutional,  and 
his  contention  here  is  that  their  validity  was  not 
called  in  question  by  the  pleading.  The  objec- 
tions to  the  judgment  are  purely  technical,  and 
there  is  no  effort  to  show  that  the  statute*,  on 
which  it  is  admitted  the  title  of  the  appellant 
to  the  office  from  which  he  was  ousted  depends, 
are  of  any  validity.  It  is  obvious  from  an  in- 
spection of  the  record  that  the  only  question  for 
the  consideration  of  the  Court  below  was  the 
constitutionality  of  these  statutes.  In  the  infor- 
mation on  which  the  writ  of  quo  warranto  was 
issued,  it  was  charged  that  the  appellant  used  and 
exercised  the  office  of  recorder  under  color  of 
them,  and  in  his  answer  thereto  it  was  averred 
that  by  their  terms  he  became  and  was  entitled  to 
hold  the  said  office.  The  regularity  of  the  pro- 
ceedings under  them  was  conceded  upon  the  trial, 
subject  to  objection  as  to  their  relevancy.  It  is 
not  possible,  in  the  presence  of  the  information, 
answer,  and  concession,  to  discover  any  dispute 
concerning  the  facts  in  the  case  ;  these  were  ad- 
mitted, and  the  inquiry  related  to  their  legal 
'effect.  This  inquiry  necessarily  involved  a  con- 
sideration of  the  validity  of  the  statutes  under 
which  the  appellant  claimed  he  was  entitled  to 
hold  the  office,  and  which  the  Commonwealth 
alleged  gave  him  no  more  than  color  of  title  to 
it.  It  is  plain  from  the  pleadings,  the  develop- 
ments on  the  trial,  and  the  charge  of  the  learned 
Judge,  that  the  question  of  the  constitutionality 
of  these  statutes  was  presented,  considered,  and 
passed  upon  in  the  Court  below,  and  whether  the 
argument  made  there  by  the  counsel  for  the  Com- 
monwealth was  sufficiently  specific  to  satisfy  the 
appellant  is  a  matter  with  which  we  have  no  con- 
cern. We  may  add,  that  if  greater  precision  in 
the  pleadings  was  deemed  necessary  it  could  have 
been  secured  by  an  amendment. 

The  statutes  under  which  the  appellant  claims 
title  to  the  office  of  recorder  are  in  palpable  conflict 
with  section  7,  article  8,  of  the  Constitution.  They 
are  local  because  confined  in  their  operations  to 
cities  of  a  specfied  population,  which  shall  accept 
them  by  ordinance  duly  adopted  by  councils  and 
approved  by  the  mayor.  Whether  they  shall  ap- 
ply to  a  city  of  the  class  described  depends  on 


the  action  of  its  municipal  officers,  and  in  conse- 
quence thereof  one  city  of  the  class  may  be  sub- 
ject to  their  provisions,  and  other  cities  of  the 
same  class  be  exempt  from  them.  Without  fur- 
ther elaboration  of  the  subject  it  is  sufficient  to 
say  of  this  legislation  that  it  is  such  as  was  con- 
demned in  Scranton  School  District's  Appeal 
(113  Pa.  170).  It  follows  that  a  correct  judg- 
ment was  entered  in  this  case,  and  the  specifi- 
cations are  overruled. 

Judgment  affirmed.  r.  u.  n. 


Jan.  '91,399.  May  6,1891. 

Commonwealth  v.  Morningstar. 

Constitutional  law — Acts  of  Assembly — Title  of 
— Act  of  May  7,  1889 — Life  insurance  com- 
panies— Rebate  of  premium — Police  power. 

The  Act  of  May  7,  1889  (P.  L.  116),  entitled  "An 
Act  to  prevent  any  life  insurance  company,  or  agent 
thereof,  doing  business  in  Pennsylvania,  from  making 
or  permitting  any  distinction  or  discrimination  in  favor 
of  individuals,  between  insurants  of  the  same  clasa 
and  equal  expectations  of  life,  in  the  amount  or  pay- 
ment of  premiums  or  rates  charged  for  policies  of  life 
or  endowment  insurance,  and  providing  a  penalty  for 
violation  thereof,"  is  within  the  polioe  powers  of  the 
State,  is  not  in  conflict  with  any  rights  guaranteed 
by  the  fundamental  law,  and  does  not  violate  Article 
UI.  5  3  of  the  Constitution  of  Pennsylvania,  which  re- 
quires that  an  Act  of  Assembly  shall  contain  but  one 
subject  which  is  to  be  clearly  expressed  in  its  title. 

An  indiutment  under  the  above  Act  of  Assembly 
charged  that  A.,  a  duly  authorised  agent  of  an  insur- 
ance company  doing  business  in  Pennsylvania,  "did 
offer  to  pay  and  allow  B.  a  rebate  of  a  part  of  the  pre- 
mium, to  wit,  $50  payable  on  a  policy  of  insurance  to 
be  then  and  there  issued  to  C.  by  said  company  for  the 
sum  of  $5000,  which  said  rebate  was  not  specified  in 
the  policy  contract  of  insurance,  and  the  said  rebate 
so  offered  as  aforesaid  was  then  and  there  offered  by 
the  said  A.  to  the  said  B.  as  an  inducement  to  insure 
the  life  of  C.  in  said  company  contrary  to  the  form  of 
the  Act  of  Assembly,  etc."  A  motion  to  quaah  was 
filed  alleging  that  the  charges  did  not  constitute  an 
offence  ;  the  indictment  did  not  charge  discrimination, 
and  that  the  Act  was  unconstitutional  in  that  its  title 
did  not  clearly  express  the  subject  matter.  Indictment 
quashed.    On  appeal : 

Held,  that  the  reasons  alleged  for  quashing  the  writ 
were  insufficient  to  justify  the  action  of  the  Court. 

An  indictment  should  not  be  quashed  formatters  of 
form  which  are  amendable  under  the  Act  of  Assembly. 

Appeal  of  the  Commonwealth  of  Pennsylvania 
from  a  judgment  of  the  Quarter  Sessions  of 
Warren  County  quashing  an  indictment  against 
B.  J.  Morningstar. 

The  indictment  in  this  case  read  as  follows : 
"  The  grand  inquest  of  the  Commonwealth  of 
Pennsylvania  now  inquiring  in  and  for  the  body 
of  the  county  of  Warren,  upon  their  oaths  and 
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affirmations,  respectively  do  present,  that  U.  J. 
Morningstar,  late  of  said  county,  yeoman,  to  wit: 
On  the  first  day  of  November,  A.  D.  1889,  at 
Warren,  in  the  county  and  State  aforesaid,  was 
a  lawfully  constituted  agent  of  the  Mutual  Life 
Insurance  Company  of  New  York,  a  corporation 
doing  business  in  the  State  of  Pennsylvania,  with 
authority  to  solicit  life  and  endowment  insurance 
for  said  company,  in  the  county  and  State  afore- 
said, and  to  receive  the  first  yearly  premium, 
payable  on  the  policy  issued  by  said  company  to 
the  insured.  And  the  said  B.J.  Mornings  tar,  as 
such  agent,  on  the  day  and  year  aforesaid,  and 
within  the  jurisdiction  of  this  Court,  then  and 
there  did  offer  to  pay  and  allow  Jane  Orra  rebate 
of  a  part  of  the  premium,  to  wit,  fifty  dollars 
payable  on  a  policy  of  insurance,  to  be  then  and 
there  issued  to  Richard  Orr  by  the  Mutual  Life 
Insurance  Company  of  New  York,  for  the  sum  of 
five  thousand  dollars,  which  said  rebate  was  not 
specified  in  the  policy  contract  of  insurance. 
And  the  said  rebate  so  offered  as  aforesaid  was 
then  and  there  offered  by  the  said  B.  J.  Morning- 
star  to  the  said  Jane  Orr  as  an  inducement  to  in- 
sure the  life  of  the  said  Richard  Orr  in  the  said 
Mutual  Life  Insurance  Company  of  New  York 
for  the  said  sum  of  five  thousand  dollars,  contrary 
to  the  form  of  the  Act  of  Assembly  in  such  cases 
made  and  provided,  and  against  the  peace  and 
dignity  of  the  Commonwealth  of  Pennsylvania." 

The  defendant  moved  to  quash  the  indictment 
for  the  following  reasons  : — 

( 1 )  The  charges  set  forth  in  the  indictment,  if 
true,  do  not  constitute  an  offence  under  any  Act 
of  Assembly  of  the  State  of  Pennsylvania,  or 
under  the  common  law. 

(2)  The  indictment  does  not  charge,  or  allege, 
that  defendant  did  discriminate  in  favor  of  Rich- 
ard Orr,  or  of  any  person  for  him,  in  offering  to 
issue  to  him,  or  to  procure  for  him  a  policy  of  in- 
surance, as  set  forth  in  said  indictment. 

(3)  The  Act  of  Assembly  under  which  said 
indictment  was  intended  to  be  drawn  is  uncon- 
stitutional, for  the  reason  that  the  title  to  said 
Act  does  not  clearly  indicate  the  subject  matter 
contained  in  the  Act,  and  is  therefore  in  violation 
of  section  3  of  Article  III.  of  the  Constitution  of 
Pennsylvania. 

After  argument  the  motion  was  granted  by  the 
Court,  and  the  indictment  quashed;  whereupon 
the  Commonwealth  appealed,  assigning  as  error 
the  action  of  the  Court  in  quashing  the  indictment. 

Samuel  T.  Neilt  (J.  IF.  DunkU,  district  attor- 
ney, with  him),  for  appellant. 

No  counsel  appeared  £ontrat  nor  was  any 
paper-book  filed. 

October  5,  1891.  Paxsox,  C.  J.  The  de- 
fendant was  indicted  in  the  Court  of  Quarter 
Sessions  of  Warren  County,  with  having,  as 


agent  of  the  New  York  Mutual  Life  Insurance 
Company,  a  corporation  doing  business  in  the 
State  of  Pennsylvania,  offered  to  pay  and  allow 
one  Jane  Orr  "  a  rebate  of  part  of  the  premium, 
to  wit,  fifty  dollars,  payable  on  a  policy  of  insur- 
ance, to  be  then  and  there  issued  to  Richard  Orr 
by  the  Mutual  Life  Insurance  Company  of  New 
York,  for  the  sum  of  five  thousand  dollars,  which 
said  rebate  was  not  specified  in  the  |>olicy  con- 
tract of  insurance.  And  the  said  rebate  so  offered 
as  aforesaid,  was  then  and  there  offered  by  the 
said  B.  J.  Morningstar  to  the  said  Jane  Orr  as 
an  inducement  to  insure  the  life  of  the  said 
Richard  Orr  in  the  said  Mutual  Life  Insurance 
Company  of  New  York  for  the  said  sum  of  five 
thousand  dollars,  contrary  to  the  form  of  the  Act 
of  Assembly,"  etc. 

This  indictment  was  evidently  framed  upon  the 
Act  of  May  7th,  1889  (P.  L.  116),  the  first 
section  of  which  provides,  "  That  no  lile  insurance 
company  doing  business  in  Pennsylvania,  shall 
make  or  permit  any  distinction  or  discrimination 
in  favor  of  individuals,  between  insurants  of  the 
same  class  and  equal  expectation  of  life,  in  the 
amount  or  payment  of  premiums  or  rates  charged 
for  policies  of  life  or  endowment  insurance, or  in  the 
dividends  or  other  benefits  payable  thereon,  or  in 
any  other  of  the  terms  and  conditions  of  the  con- 
tracts it  makes,  norshall  any  such  company  oragent 
thereof  make  any  contract  of  insurance,  or  agree- 
ment as  to  such  contract,  other  than  as  plainly 
expressed  in  the  policy  issued  thereon,  nor  shall 
any  such  company  or  agent  pay  or  allow  or  offer 
to  pay  or  allow,  as,  inducements  to  insurance,  any 
rebate  of  premium  payable  on  the  policy,  or  any 
special  favor  or  advantage  in  the  dividends  or 
other  benefit  to  accrue  thereon,  or  any  valuable 
consideration  or  inducement  whatever,  not  speci- 
fied in  the  policy  contract  of  insurance." 

The  second  section  of  said  Act  designates  the 
penalty  for  its  violation,  which  is  by  indictment 
in  the  Quarter  Sessions  as  a  misdemeanor. 

The  defendant  moved  to  quash  the  indictment, 
which  motion  was  allowed  by  the  Court  below. 
There  is  nothing  upon  the  record  to  show  u|>on 
what  grounds  the  learned  Judge  sustained  the 
motion,  beyond  the  reasons  assigned  in  support 
of  it,  nor  were  we  aided  by  either  an  argument 
or  a  paper-book  on  the  part  of  the  defendant.  It 
was  alleged  on  behalf  of  the  Commonwealth  that 
the  action  of  the  Court  was  based  upon  the  third 
reason  alleged  in  the  motion  to  quash,  which  denied 
the  constitutionality  of  the  Act.  We  can  hardly 
believe  the  learned  Court  would  have  quashed 
the  indictment  for  the  matters  of  form  referred  to 
in  the  first  and  second  reasons,  which  are  amend- 
able under  the  Act  of  Assembly.  It  is  equally 
difficult  to  gee  how  be  could  decide  against  the 
constitutionality  of  the  Act,  and  thus  in  effect 
blot  it  out  of  the  statute  book,  without  assigning 
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any  reason  therefor.  When  this  Court  declares 
an  Act  of  Assembly  unconstitutional,  we  have 
always  regarded  it  as  a  duty  which  we  owe  to  the 
other  two  co-ordinate  departments  of  the  govern- 
ment to  state  our  reasons,  however  briefly,  for 
such  action. 

Being  thus  compelled  to  grope  in  the  dark  to 
some  extent,  it  is  sufficient  to  say  that  we 
see  no  reason  why  the  Act  in  question  should  be 
held  to  be  unconstitutional.  Certainly  no  such 
reason  has  been  called  to  our  attention.  The 
scope  and  purpose  of  the  Act  is  clearly  within 
the  police  powers  of  the  State,  and  its  terms  are 
not  in  conflict  with  any  rights  guaranteed  by  the 
fundamental  law.  If,  as  was  suggested  on  the 
argument,  the  objection  to  it  is  on  account  of  it« 
title,  we  are  unable  to  see  the  force  of  it.  The 
title  is  very  full ;  it  is  almost  an  epitome  of  the 
Act  itself,  and,  under  Allegheny  County  Home's 
Case  (77  Pa.  77)  ;  Blood  v.  Mercelliott  (53  Id. 
391 ) ;  Craig  v.  The  Church  (88  Id.  42),  and  that 
line  of  cases,  we  think  it  is  sufficient. 

The  judgment  is  reversed,  the  indictment  is 
reinstated,  and  a  procedendo  awarded. 

c.  K.  z. 


Jan. '91,410.  May  7,  1691. 

Thompson  v.  Ridelsperger. 

Reservation  in  deed — Identity  of  lease  re/erred  to 
in  deed  with  lease  offered  in  evidence — Ste- 
nographer's notes. 

Where  a  deed  recites  that  the  grant  is  made  subject 
to  certain  leases,  inter  alia,  "J.  B.  three  (3)  acres," 
and  the  plaintiffs  in  ejectment  for  a  certain  part  of 
the  land  covered  by  the  deed  claim  under  a  lease 
made  by  the  grantors  in  the  deed,  seven  yearn  before 
the  execution  of  the  deed,  to  C.  0.  B.,  and  J.  B.  D., 
for  a  tract  of  three  acres  known  as  lot  No.  53,  it  is 
error  to  say  as  a  matter  of  law  that  the  above  reserva- 
tion in  the  deed  and  the  lease  under  which  plaintiffs 
claim  are  identical.  Whether  or  not  they  are  identi- 
cal is  a  matter  which  can  only  be  determined  by  ex- 
trinsic testimony,  and  the  credibility  and  force  and 
meaning  of  that  testimony  are  to  be  determined  by 
the  jury. 

When  there  is  a  dispute  between  counsel  as  to  what 
has  been  said  in  an  offer  of  testimony,  but  little  con- 
sequence can  be  attached  to  what  appears  in  the 
stenographer's  notes.  The  statement  is  merely  a  decla- 
ration by  the  stenographer  of  a  fact  occurring  in  his 
presence  and  cannot  be  of  any  weight  in  determining 
the  contention. 

Appeal  of  W.  D.  Ridelsperger,  L.  M.  Ridels- 
perger, W.  P.  Ridelsperger,  and  C.  H.  Shurmer, 
defendants,  from  the  judgment  of  the  Common 
Pleas  of  Warren  County,  in  an  action  of  eject- 
ment brought  by  W.  H.  Thompson. 

The  plaintiff  claimed  title  under  a  lease  of  the 


j  lot  in  question  from  C.  A.  Cornen  and  D.  Cornen 
to  C.  G.  Beaumont  and  J.  B.  Drake,  dated  March 
25,  1882,  while  the  defendants  claimed  under  a 
deed,  inter  alia,  for  same  premises  to  them  from 
C.  A.  Cornen  and  wife,  D.  Cornen  and  wife,  and 
Peter  P.  Cornen  and  wife,  dated  June  28,  1889. 

The  facts  of  the  case  are  sufficiently  set  forth 
in  the  opinion  of  the  Supreme  Court,  and  the 
charge  of  the  trial  Judge,  infra. 

On  the  trial,  plaintiff  made  the  following  offer : 
"  The  plaintiff  proposes  to  show  by  this  witness 
and  other  witnesses,  that  the  post  from  which 
the  lease  purport*  to  start  was  pointed  out  and 
agreed  upon  by  the  parties,  at  the  easternmost 
comer  of  the  church  lot — the  fence-post  of  the 
fence  of  that  lot — and  that  it  left  to  the  west  of 
it  the  well  in  question ;  and  that  the  lessees 
Beaumont  &  Drake,  were  in  quiet  possession, 
and  that  they  and  their  successors  in  the  title 
have  been  in  possession  of  that  well,  and  if  the 
lease  as  defined  by  commencing  at  that  jwint 
instead  of  the  point  where  the  surveyors  of  the 
defendants  have  started  in  laying  out  their  lines 
and  boundaries  of  lot  No.  53,  and  were  so  in 
possession  when  the  deed  was  made  by  the 
Cornens  to  the  defendants  in  this  case ;  and  that 
this  agreement  between  the  parties,  and  the  con- 
versation to  be  proven  took  place  before  or  at  the 
time  the  lease  was  made."  Objected  to  as  irrele- 
vant and  incompetent,  and  because  the  abstracts 
of  title  give  no  notice  of  the  matter  proposed  to 
be  proved.  Objection  overruled  and  evidence  ad- 
mitted. Exception.  (First  assignment  of  error.) 

The  defendants  requested  the  Court  to  charge 
the  jury  as  follows: — 

(1)  There  is  no  evidence  from  which  the  jury 
can  find  that  the  defendants  at  the  time  of  the 
purchase  of  the  land  including  the  land  in  dispute 
had  any  knowledge  nor  any  means  of  obtaining 
knowledge  that  the  Beaumont  &  Drake  well 
was  upon  the  land  described  in  the  lease  from 
the  Cornens  to  Beaumont  &  Drake,  or  that  the 
same  had  been  located  as  and  for  a  well  on  sub- 
division No.  53.  Answer.  We  affirm  this  point, 
but  we  think  that  it  is  not  material  as  we  view 
the  law  governing  the  case.  (Seventh  assign- 
ment of  error.) 

(2)  If  the  jury  find  from  the  evidence  that 
the  defendants  were  the  bona  fide  purchasers  for 
a  valuable  consideration  without  notice  of  No. 
53  of  the  lands  of  the  Cornens  as  said  sub- 
division is  described  by  the  terms  of  the  lease, 
and  that  the  well  of  Beaumont  &  Drake  was  not 
on  said  subdivision  No.  53,  as  the  same  is  so 
described,  at  the  time  of  defendants'  purchase, 
the  fact  that  the  Cornens  located  a  well  on  other 
land  and  that  Beaumont  &  Drake  sunk  the  same 
would  estop  the  Cornens  from  claiming  a  for- 
feiture by  reason  of  a  failure  to  sink  a  well  on 
No.  53  as  provided  by  the  lease.    But  the  fact 
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that  such  location  was  made  by  the  Cornens  and 
Beaumont  &  Drake  on  other  land  than  No. 
53,  and  without  any  knowledge  of  the  arrange- 
ment or  understanding  between  the  Cornens  and 
Beaumont  &  Drake  would  not  affect  the  defend- 
ants here,  and  they  would  be  entitled  to  insist 
upon  the  forfeiture  for  not  sinking  the  well  on 
No.  53  us  provided  by  the  terms  of  the  lease, 
and  the  plaintiff  cannot  recover.  Answer.  We 
refuse  to  affirm  this  point.  (Eighth  assignment 
of  error.) 

(3)  There  is  no  evidence  in  the  case  that  the 
plaintiff*  or  any  of  his  predecessors  in  title  was  in 
possession  of  the  land  described  in  the  writ  at  or 
before  the  time  that  the  Cornens  conveyed  to 
defendants.  Answer.  I  think  this  is  true  bo  far 
as  No.  53  is  concerned,  but  we  have  already,  in 
our  charge,  given  you  other  reasons  why  we 
think  the  plaintiff*  should'  recover.  (Ninth 
assignment  of  error.) 

The  Court  (Metzger,  P.  J.,  of  Lycoming 
County)  further  charged  the  jury  as  follows : — 

44  This  is  an  action  of  ejectment,  brought  by 
W.  H.  Thompson  against  W.  D.  Ridelsperger 
and  others,  to  recover  a  piece  of  land,  situate  in 
Mead  Township,  Warren  County,  which  is  de- 
scribed as  follows :  Beginning  at  a  post  in  rear 
of  church  lot,  thence  southeasterly  to  a  post, 
thence  southerly  along  line  of  lot  No.  39  to  a 
post,  56  feet  from  post  corner  lots  39  and  40, 
thence  westerly  to  corner  lots  51  and  52,  thence 
north  along  the  line  of  lot  52  to  post,  thence 
notheaaterly  to  place  of  beginning,  containing 
three  acres,  more  or  less.  The  plaintiff  in  this 
action  says  that  the  defendants  are  in  possession 
of  this  piece  of  land,  and  that  they  have  not  the 
title  thereof,  but  that  the  title  and  right  of  posses- 
sion is  in  the  plaintiff,  W.  H.  Thompson. 

44  It  appears  that,  in  1882,  C.  A.  Cornen  and 
D.  Cornen  owned  a  piece  of  land  in  Mead  Town- 
ship, known  as  lot  No.  528,  containing  160  or 
more  acres,  and  they  may  have  owned  other 
property  there.  But,  however,  afterwards  they 
subdivided  this  tract  of  land  into  small  divisions, 
numbering  each  of  them,  among  which  was 
No.  53.  On  the  25th  of  March,  1882,  they 
leased  this  subdivision,  No.  53,  to  parties  by  the 
name  of  Beaumont  &  Drake,  for  the  purpose  of 
boring  for  oil,  I  believe,  for  the  period  of  fifteen 
years  from  that  date.  Among  other  things,  it 
was  provided  in  this  lease,  that  they  should  com- 
mence drilling  an  oil  well  and  locate  it  at  such 
place  as  directed  by  the  lessors.  This  contract 
of  lease,  was  assigned  by  Beaumont  &  Drake,  on 
tiie  9th  of  June,  1882.  to  a  man  by  name  of  Joseph 
iSeep;  and  Joseph  Seep,  on  the  11th  of  April, 
1889,  assigned  his  interest  in  the  lease  to  the 
plaintiff  in  this  cane,  W.  H.  Thompson.  In  the 
meantime,  on  the  28th  day  of  June,  1889,  C.  A. 
Cornen  and  wife  and  D.  Cornen  and  wife,  who 
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are  the  lessors  as  you  have  heard,  conveyed  this 
tract,  known  as  No.  528,  and  other  property  to 
the  defendants  in  this  case.  [In  that  conveyance, 
however,  the  Cornens  reserve  this  lease,  and 
made  the  conveyance  subject  to  this  lease.] 

44  Now,  it  seems  that  the  actual  lines,  as  con- 
tended by  the  defendants,  at  least,  of  No.  53, 
would  not  have  included  the  place  where  the 
plaintiff,  or  those  under  whom  he  claims,  drilled 
the  well  in  pursuance  of  the  lease  that  I  have 
referred  lo.  [But,  as  I  have  said,  the  defendants 
did  purchase,  however,  subject  to  the  lease.] 

44 As  far  as  the  facts  are  concerned,  it  appears 
that  when  this  lease  was  made  in  1882,  that  the 
parties  went  upon  the  ground,  and  that  the  lessors 
fixed  and  agreed,  in  fact,  with  their  lessees, 
Beaumont  &  Drake,  at  the  time,  that  the  corner 
of  their  lease  was  to  be  the  southeast  corner  of 
the  church  lot,  and  that  it  was  then  to  run  in  a 
southeasterly  direction  to  a  certain  post,  And  it 
is  also  the  undisputed  evidence  in  this  case,  that 
this  well  was  directed  to  be  located  by  the  lessors 
near  the  line  thus  fixed  by  the  parties,  the  lessors 
and  lessees — I  believe  within  the  distance  of 
about  16  or  18  feet  of  the  line.  And  it  is  fur- 
ther undisputed  that  the  lessees  did  commence 
drilling  the  well  at  that  point  within  twenty  days 
as  required  by  the  terms  of  their  lease.  There- 
fore, [it  is  clear,  from  the  testimony  in  this  case, 
that  the  lessees  complied  with  the  terms  of  their 
lease,]  and  the  plaintiff  has  the  benefit  of  the 
compliance  by  his  predecessors  with  (he  terms  of 
this  lease.  And  the  sole  question  now  is,  whether 
he  should  be  prevented  from  recovering,  if  the 
well  does  not  happen  to  be  located  within  what 
would  be  the  actual  lines  upon  the  grouud  of 
No.  53.  Now,  it  is  undisputed  that  the  well 
was  located  there  by  the  lessors,  that  it  was  ac- 
cepted by  the  lessors  as  in  compliance  with  the 
terms  of  the  lease.  It  is  not  controverted,  so  fur 
as  the  lessors  are  concerned,  that  they  are  es- 
topped from  making  any  defence  or  any  claim 
that  the  terms  of  the  lease  have  not  been  com- 
plied with,  and  the  only  question  now  is,  How 
does  it  affect  the  defendants?  [The  defendants 
purchased  subject  to  this  lease;  they  therefore 
had  notice  that  there  was  a  lease,  and  the  very 
fact  that  the  conveyance  to  them  was  made  sub- 
ject to  the  lease,  indicated  that  there  was  a  valid 
subsisting  lease  for  lot  No.  53.  Now,  that  in 
itself,  in  our  judgment,  was  sufficient  to  put  the 
defendants,  when  they  made  their  purcha.se,  upon 
inquiry  as  to  whether  the  plaintiff  had  complied 
with  the  terms  of  the  lease  or  not.  They  are 
not  innocent  purchasers  without  notice  according 
to  our  view.]  There  is  in  this  ease,  t lie  addi- 
tional fact,  that  this  very  well  that  was  located  at 
the  point  where  it  is  by  the  direction  of  the  lessors, 
was,  at  the  lime  this  purchase  whs  made  by  the 
defendants,  in  the  possesion  of  cither  the  plain- 
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tiff*  or  his  immediate  predecessor,  Joseph  Seep. 
There  wiu  a  well  there  in  full  operation,  it  was  a 
flowing  well  at  the  time;  there  was  a  derrick, 
engine-house,  and  tank  there.  There  was  open, 
notorious,  and  visible  possession — or  at  least  all 
the  indications  of  such  an  open,  notorious,  and 
visible  jKWsession  as  should  affect  any  purchaser 
with  constructive  notice,  and  put  him  on  inquiry. 
[Viewing  the  case  as  we  do,  we  find  no  facts  to 
submit  to  you,  and  therefore  direct  that  you  find 
a  verdict  tor  the  plaintiff'  for  the  land  described 
in  the  writ."] 

Verdict  lor  plaintiff*  and  judgment  thereon; 
whereupon  defendants  took  this  np|>enl,  assigning 
for  error  the  admission  of  the  ahove  testimony; 
the  answers  to  defendants'  points,  and  the  portions 
of  the  charge  included  between  brackets. 

William  J).  Jirotcn  (with  him  J.  H.  Donly, 
James  W.  Wiggins,  nnd  George  N.  Frazine), 
for  appellants. 

William  E.  Rice  and  Watsoji  D.  Hinckley 
(with  them  Charles  Dinsmoor,  James  Cable,  and 
Charles  A.  Peterson),  for  appellee, 

October  19,  1891.  Green,  J.  In  the  ap- 
pellee's paper-book,  it  is  alleged  that  the  ap- 
I>ellant8  omitted  to  print  a  part  of  the  offer  of 
their  deed,  and  that  the  omitted  |iart  was  in  these 
words  :  44  The  conveyance  is  made  subject  to  the 
lease  in  question  of  three  acres."  It  is  further 
said  by  the  counsel  for  the  appellee,  that  when 
the  defendants  offered  their  deed  in  evidenee,  the 
counsel  making  the  offer  stated  in  open  Court 
that  the  deed  was  subject  to  the  lease  in  question, 
nnd  that  this  was  included  in  the  offer  and  placed 
on  the  record.  The  counsel  for  the  appellants  in 
their  reply  to  the  appellee's  argument  deny  this 
statement,  and  assert  that  one  of  the  counsel  for 
the  appellee,  at  the  time  the  defendants  offered 
their  deed,  made  a  side  remark  in  the  words 
above  quoted,  and  that  the  words  crept  into  the 
stenographer's  notes  without  their  knowledge, 
nnd  that  they  were  no  |>art  of  their  offer.  They 
further  call  upon  the  counsel  for  the  appellee  to 
deny,  if  he  will,  that  he  was  the  author  of  the 
words  in  question.  It  is  lamentable  and  repre- 
hensible that  there  should  be  such  a  conflict  of 
statements  between  counsel.  The  offer  of  the 
deed  wns  not  objected  to,  and  hence  there  is  no 


assumption  the  Court  withdrew  the  case  from  the 
jury  and  instructed  them  to  find  a  verdict  for  the 
plaintiff.  If  it  was  error  to  give  such  binding 
instruction  to  the  jury,  the  judgment  must  neces- 
sarily be  reversed.  In  solving  the  question 
whether  the  defendants  took  their  title  expressly 
subject  to  the  lease  in  controversy,  but  little,  if 
any,  consequence  can  be  attached  to  what  appears 
in  the  stenographer's  notes.  There  is  merely  a 
statement  by  the  stenographer  that  the  deed  was 
subject  to  the  lease.  The  stenographer  is  not  a 
witness,  he  was  not  of  counsel  for  either  party, 
he  had  no  authority  to  bind  either  party  by  any- 
thing he  might  say.  The  offer  of  the  deed  was 
an  offer  to  give  a  deed  in  evidence  and  nothing 
more.  The  deed  was  received  without  objection 
and  the  whole  purpose  of  the  offer  was  then  sub- 
served. It  is  incredible  that  the  defendants' 
counsel  then  proceeded  to  give  away  their  whole 
case  by  the  entirely  unnecessary,  and  uncalled 
for  declaration,  that  the  deed  which  they  offered 
was  subject  to  the  lease  which  was  the  subject  of 
the  controversy.  Stenographers  are  not  infallible. 
They  are  just  as  likely  to  make  mistakes  as  other 
persons,  and  when  they  are  merely  making  a  de- 
claration of  their  own  as  to  a  fact  occurring  in 
their  presence  or  hearing,  not  being  under  oath, 
and  not  being  examined  or  cross-examined,  and 
the  truth  of  their  statement  is  denied  by  the  party 
sought  to  be  bound  by  it,  ns  a  matter  of  course, 
such  statement  cannot  be  regarded  by  the  Courts 
as  of  any  weight  in  determining  the  contention. 

Hut  apart  from  all  this  the  deed  must  speak  for 
itself,  and  if,  when  examined,  it  corrolmratea  the 
stenographer's  statement  the  party  affected  will  be 
bound  by  it.  not  because  of  what  the  stenographer 
snid,  hut  because  of  what  the  deed  itself  declares. 
And  on  the  other  hand  if  it  does  not  corroborate 
the  stenographer  it  will  scarcely  be  contended 
that  the  remark  of  the  stenographer  will  outweigh 
the  language  of  the  deed. 

If  now  we  recur  to  the  deed  we  find  that  it 
contains  these  words  :  "  This  conveyance  is  made 
subject  .to  the  following  leases  for  oil  purposes, 
viz:  Gorman  Bros.,  six  (0)  acres;  Collins  and 
Cochran,  six  (6)  acres ;  Ferguson  et  al.,  nine  (9) 
acres,  and  J.  Beaumont,  three  (.S)  acres."  There 
is  no  other  language  but  this  in  the  entire  deed 
on  this  subject.    The  deed  is  made  by  C.  A. 


bill  of  exception  which  can  settle  this  question  of  I  Cornen  and  wife,  D.  Cornen  and  wife,  and  Peter 
veracity,  and  we  can  have  no  official  knowledge  P.  Cornen  and  wife,  to  W.  D.  Rtdelspcrger,  L. 


of  the  truth  of  the  matter.  The  subject  of  tht 
controversy  is  not  trivial  but  vital.  If  the  deed 
was  strictly  subject  to  the  lease  in  question  the 
defendants  took  their  deed  with  notice  and  were 
subject  to  the  duty  of  inquiry,  nnd  were  charge- 
able with  knowledge  of  whatever  the  inquiry 
would  have  disclosed.  The  Court  below  assumed 
that  this  was  so,  and  the  appellants  urge  that  this 


M.  Kidels|>erger,  W.  P.  Ridelsperger,  and  G.  H. 
Shurmer;  is  dated  June  28,  1889,  and  is  for  lot 
No.  .r>28,  containing  Itfo  acres  more  or  less,  and 
for  part  of  lot  No.  497,  containing  87  acres  and 
140  rods  more  or  less. 

Now  the  lease  which  is  claimed  by  the  plaintiff 
as  the  source  of  his  title,  is  a  lease,  dated  March 
2."i,  1HH2,  made  by  C.  A.  Cornen  nnd  1).  Cornen 


assumption  was  error.    In  consequence  of  this  to  C.  G.  Beaumont  and  J.  B.  Drake,  for  a  lot  or 
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piece  of  ground  in  Meade  Township,  Warren 
County,  Pa.,  containing  three  acres  more  or  less, 
known  as  lot  No.  .r)3  of  subdivision  of  lot  No. 
528.     The  name  of  "J.  Beaumont"  does  not 
anywhere  appear  in  this  lease.    In  the  deed  the 
reservation  is  of  a  lease  to  "  J.  Beaumont,  three 
(3)  acres"  and  that  is  all.    There  is  no  descrip- 
tion of  this  lease  in  the  deed.    It  is  not  referred 
lo  by  its  date  or  its  place  of  record,  nor  by  its 
number  53,  nor  by  the  number  of  the  subdivision 
of  which  it  is  a  part.    In  other  words  there  is  no 
identification  of  the  territory  covered  by  the 
lease,  and  the  name  of  the  lessee  is  not  the  name 
of  either  of  the  two  lessees  of  the  lot  in  question, 
nor  does  the  name  of  either  of  those  two  lessees 
appear  in  the  lease  that  is  reserved.    Upon  the 
face  of  the  papers  (the  lease  and  the  deed)  it  is 
imiKissiblc  to  say  that  the  lease  reserved  is  the 
lease  in  controversy.    It  was  therefore  error  in 
the  learned  Court  below  to  say,  as  a  matter  of  law, 
that  they  are  identical.    Whether  or  not  they  are 
identical  is  a  matter  which  can  only  be  determined 
by  extrinsic  testimony,  and  the  credibility  and  force 
and  meaning  of  that  testimony  is  necessarily  to  be 
determined  by  the  jury.    They  may  be  the  same, 
but  whether  or  not  thev  are  the  same  is  not  a 
matter  of  law  but  of  fact,  and  should  be  deter- 
mined by  the  jury  and  not  by  the  Court.  We 
therefore  sustain  the  third, fourth,  fifth,  and  sixth 
assignments  of  error.    We  can  hardly  sustain  the 
first  assignment  as  the  offer  included  the  act  of  the 
lessors  in  locating  the  lot  so  that  the  Beaumont  & 
Drake  well  was  upon  it,  and  that  they  so  agreed 
with  the  lessees,  and  as  such  location  would  cer- 
tainly hind  the  lessors  who  could  not  claim  a 
forfeiture,  it  might  bind  the  present  defendants 
claiming  under  them.    It  would  not  be  incompe- 
tent testimony,  but  yet  it  might  not  bind  the 
defendants.    That  would  depend  upon  what  was 
the  true  location  of  lot  53,  and  if  not,  then 
whether  the  defendants  knew  of  the  acts  of  the 
lessees  in  locating  the  well  where  it  is,  as  being 
a  location  within  the  lines  of  lot  No.  53.    If  the 
defendants  had  such  knowledge  at  the  time  of  or 
before  the  inception  of  their  title,  they  would  be 
bound  by  it.    But  the  true  location  of  lot  No.  53 
is  very  much  in  dispute.    According  to  the  tes- 
timony of  the  defendants'  surveyors,  it  does  not 
include  the  well,  and  if  that  testimony  is  be- 
lieved, the  defendants  would  not  be  bound  by  the 
location  of  the  well  as  a  compliance  with  the 
terms  of  the  lease,  unless  they  had  knowledge  of 


ciding  it.  All  the  defendants  testified  that  the 
Drake  well  was  not  within  the  lines  of  lot  No.  53, 
as  those  lines  are  indicated  in  the  lease,  and 
that  they  did  find  a  post  corner,  outside  the 
church  lot,  starting  from  which  and  running  the 
lines  of  the  lot,  the  Drake  well  was  excluded.  If 
any  proof  of  the  location  of  the  well,  as  a  per- 
formance of  the  condition  by  the  lessees  with  the 
consent  of  the  lessors,  and  accepted  as  such  by 
the  latter,  was  made  in  such  manner  as  to  give 
notice  thereof  to  the  defendants  before  their  title 
was  acquired,  or  at  the  time  of  its  acquisition,  the 
effect  of  that  proof  would  be  necessarily  for  the 
jury,  under  proper  instructions  from  the  Court. 
But  the  case  was  not  tried  in  that  wav  by  the 
learned  Court  below.  On  the  contrary,  the  Court 
assumed  that  the  defendants  had  notice  when 
they  purchased  that  the  well  was  erected  within 
the  limits  of  the  lot  53,  because  they  bought 
subject  to  the  lease,  and  the  well  was  already 
there  with  all  its  appliances  nnd  in  full  operation. 
Of  course  this  would  be  correct  if  the  well  was 
within  the  true  location  of  lot  53,  but  this  is  the 
very  matter  in  dispute,  and  must  necessarily  be 
determined  by  the  jury. 

We,  therefore,  do  not  sustain  the  first  assign- 
ment, but  do  sustain  the  second  and  eighth  ;  nnd 
the  seventh  and  ninth  are  sustained,  because, 
while  the  Court  affirmed  the  defendants'  first  and 
third  points,  they  took  away  all  the  effect  of  the 
affirmance  by  saying  that  they  were  not  material, 
and  that  the  case  must  be  disposed  of  according 
to  the  views  of  the  Court  on  the  other  matters 
mentioned  in  the  charge.  As  these  matters  in- 
volved questions  of  fact  which  should  have  been 
submitted  to  the  jury,  we  are  of  opinion  the 
judgment  must  be  reversed. 

Judgment  reversed,  and  new  venire  awarded. 

H.  8.  P.  N. 


Jan.  '91,  119.  April  27,  1891. 

Wengerd's  Estate. 

Decedent's  estate —  If V// —  Construction  of — Lega- 
cies, vetted  or  contingent. 

A  testator  died  in  March,  1888,  leaving  an  estate 
which  consisted  almost  entirely  of  securities,  which 
could  have  been  immediately  distributed,  the  re- 
maining portion  being  a  house  and  lot.  He  directed 
his  executors  to  sell  this  house,  and  the  proceeds  of 
the  sale,  together  with  the  proceeds  of  his  personal 


acceptance  of  it  by  them  as  a  compliance  with 
the  lease.  It  must  be  confessed  that  the  knowl- 
edge of  the  defendants  of  the  acts  and  declara- 
tions of  the  lessors  in  that  regard,  before  the 
inception  of  their  title,  can  scarcely  be  regarded 
as  established  by  the  testimony.  Certainly  it  is 
not  so  established  as  to  justify  the  Court  in  de- 


equal  shares,  which  I  hereby  bequeath  as  follows:  to 
M.  one-third  :  to  E.  one-third  ;  and  to  J.  W.,  H.  W., 
and  C.  W.,  children  of  my  son  D.  W.,  deceased,  the 
remaining  one-third,  to  Iki  equally  divided  l>etween 
thetn,  share  and  share  alike,  and  in  case  of  the  death 
of  any  of  the  children  of  my  son  D.,  before  the  pay- 
ment to  them  of  their  said  share,  then  to  be  divided 
between  the  survivors."    J.  \V.  died  eleven  months 
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after  the  death  of  testator,  having  received  $200  of  bis 
share  before  his  death,  and  by  his  will  made  hit* 
widow  his  Bole  logatoe  and  executrix.  The  executors 
of  the  original  testator,  filed  their  account  upon  cita- 
tion so  to  do,  about  two  years  after  his  death  : 

Held,  that  the  legacy  to  J.  W.,  vested  at  the  time  of 
the  death  of  testator,  and  the  right  of  his  widow  to 
receive  it  could  not  be  defeated  by  the  delay  of  the 
executors  in  making  distribution. 

In  determining  whether  a  legacy  is  vested  or  con- 
tingent, regard  must  always  be  had  to  the  position 
of  the  parties. 

Where  a  bequest  is  ambiguous,  the  inclinations  of 
the  Courts  are  always  towards  vesting  the  legacy ; 
and  the  presumption  that  a  legacy  was  intended  to  be 
vested,  applies  with  far  greater  force  where  a  testator 
is  making  provision  for  a  child  or  grandchild,  than 
where  the  gift  is  to  a  stranger  or  to  a  collateral 
relative. 

A  bequest  of  personal  property  relates  to  the  time  of 
the  testator's  death,  unless  a  contrary  intent  is  clearly 
indicated  in  the  will. 

If  any  immediate  legacy  is  given,  without  specifying 
a  time  for  payment,  and  is  given  over  in  case  the 
legatee  dies  before  it  becomes  payable,  the  word 
"  payable"  can  only  have  reference  to  the  death  of 
the  testator. 

Appeal  of  Jane  E.  Wengerd  from  the  decree  of 
the  Orphans'  Court  of  Cumberland  County  dis- 
missing exceptions  filed  10  the  report  of  an 
Auditor  appointed  to  make  distribution  of  the 
estate  of  John  Wengerd,  Sr.,  deceased. 

The  decedent  died  on  March  2,  1888.  An 
inventory  was  6led  in  April,  1888,  amounting  to 
$10,822,  which  consisted  of  assets  readily  con- 
vertible into  cash.  An  account  waa  filed  in  obe- 
dience to  a  citation,  two  years  after  testator's 
death,  and  referred  to  an  Auditor  (R.  M. 
Parker,  Esq.),  who  reported,  inter  alia,  that 
John  Wengerd  the  testator  died  in  March,  1888. 
By  bis  will,  proven  March  9,  1888,  after  be- 
queathing to  Murian  Beaver  a  legacy  of  $150  to 
be  paid  to  her  as  soon  alter  his  decease  as  conve- 
nient, he  directed  as  follows: — 

Item.  I  direct  my  executors,  hereinafter  named,  to  sell 
at  public  or  private  sale  my  house  and  lot  on  the  east 
Hide  of  Penn  Street,  known  as  the  pasturage,  and  for 
the  purpose  of  enabling  them  to  do  so,  [  hereby  au- 
thorize them  to  make,  execute,  acknowledge,  and  de- 
liver the  neceBsary  deed  or  deeds  to  grant  and  convey  the 
same  to  the  purchaser  or  purchasers  thereof,  and  the 
proceeds  of  the  said  sale  together  with  the  proceeds  of 
all  bonds,  notes,  and  cash  on  hand  with  the  proceeds 
of  my  personal  property,  I  direct  my  said  executors 
after  paying  the  legacy  hereinbefore  mentioned,  my  just 
debts  and  funeral  expenses  and  the  expenses  of  ad- 
ministration, to  divide  into  three  equal  shares,  which 
I  hereby  bequeath  aa  follows:  To  Mary  Oettle,  one- 
third  ;  to  Klizabeth  Kozer,  one-third  ;  and  to  John 
Wengerd,  Harry  Wengerd,  and  Catharine  Wengerd, 
children  of  my  son  David  Wengerd,  deceased,  the 
remaining  one-third  to  be  divided  bi-tweeti  theui  share 
and  share  alike,  and  in  case  of  the  death  of  any  of 
the  said  children  of  my  son  David  Mow  the  payment; 
to  them  of  th.-ir  said  share,  then  to  be  divided  be- 
tween the  survivors. 


John  Wengerd,  the  legatee  above  mentioned, 
died  before  the  payment  to  him  of  his  legacy  in 
full,and  a  contention  has  arisen,  under  this  clause 
in  the  will  above  recited,  between  bis  widow,  who 
is  executrix  and  sole  legatee  under  his  will,  and 
the  survivors,  a  brother  and  sister ;  the  former 
claiming  the  legacy  as  vested  at  the  death  of  tes- 
tator, and  the  latter  as  surviving  legatees  under 
the  will  of  decedent. 

The  Auditor  further  reported  that  John  Wen- 
gerd died  about  eleven  months  after  testator,  leav- 
ing to  survive  him,  a  widow,  to  whom  he  devised 
his  entire  estate,  and  appointed  her  his  executrix. 
There  was  paid  to  him  in  his  lifetime  $200  on 
account  of  his  legacy;  and  after  his  death,  $100 
was  paid  to  his  widow,  by  consent  of  all  parlies 
interested.  The  Auditor,  citing  Baker's  Appeal 
(115  Pa.  590),  and  being  of  opinion  that  the 
testator  intended  the  legacy  to  vest,  subject  to  be 
divested  upon  the  contingency  of  the  death  of  the 
legatee  before  payment,  awarded  the  unpaid 
share  of  John  Wengerd  to  the  surviving  lega- 
tees, Harry  Wengerd  and  Catharine  Wengerd. 

Exceptions  filed  to  this  report  by  Jane  E. 
Wengerd  were  dismissed,  the  Court,  Sadler, 
P.  J.,  saying:  "The  conclusion  arrived  at  by 
the  Auditor  seems  to  be  fully  supported  by  Hav- 
erstick's Appeal  (103  Pa.  394).  I  believe  that 
the  distribution  made  is  also  in  accordance  with 
the  intention  of  the  testator.  In  Mutter's  Estate 
(19  Weekly  Notes,  320)  the  direction  in  the 
will  was  to  pay  the  legacy  '  immediately'  after 
the  decease  of  the  testator.  In  the  will  of 
Wengerd  the  provision  is  that  •  in  case  of  the 
death  of  any  of  said  children  of  my  son  David, 
before  the  payment  to  them  of  their  said  share, 
then  to  be  divided  between  the  survivors.'  It 
was  not  immediately  payable  on  the  death  of  the 
testator.  In  Haverstick's  Appeal  {supra)  it  was 
provided  that  should  any  of  them  die  before  the 
distribution  of  the  estate  without  heirs,  then  the 
part  allotted  to  such  shall  be  divided  equally 
among  the  others  named ;  so  that  the  present 
case  and  that  of  Haverstick's  Appeal  may  be  dis- 
tinguished from  that  of  Muller's  Estate.  Again, 
the  latter  decision  is  by  the  Orphans'  Court  of 
Philadelphia,  and  not  therefore  controlling." 

Exceptant  then  appealed,  assigning  this  action 
of  the  Court  for  error. 

F.  E.  Beltzhoover  (/.  B.  Barnitx  with  him), 
for  appellant. 

/.  W.  Wetzel,  for  uppellees. 

October  5,  1891.  Paxson,  C.J.  The  con- 
tention in  this  case  arises  over  the  following 
clause  in  the  will  of  John  Wengerd,  deceased  : — 
"  I  direct  my  executors,  hereinafter  named,  to 
sell  at  public  or  private  sale,  my  house  and  lot  on 
[the  «ast  side,  ot  Penn  Street,  known  as  the  pas- 
torage,  and  lor  the  purpose  of  enabling  them  to 
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do  so,  I  hereby  authorize  them  to  make,  execute, 
acknowledge,  and  deliver  the  necessary  deed  or 
deeds  to  grant  and  convey  the  same  to  the  pur- 
chaser or  purchasers  thereof,  and  the  proceeds  of 
the  said  sale,  together  with  the  proceeds  of  all 
bonds,  notes,  and  cash  on  hand,  with  the  proceeds 
of  my  personal  property,  I  direct  my  said  exec- 
utors, after  paying  the  legacy  hereinbefore  men- 
tioned, my  just  debts  and  funeral  expenses,  and 
the  expenses  of  administration,  to  divide  into 
three  equal  shares,  which  I  hereby  bequeath  as 
follows,  viz.,  To  Mary  Gettle  one-third ;  to 
Elizabeth  Kozer  one- third;  and  to  John  Wengerd, 
Harry  "Wengerd,  and  Catharine  Wengerd,  chil- 
dren of  my  son  David  Wengerd,  deceased,  the 
remaining  one-third,  to  be  divided  between  them 
share  and  share  alike,  and  in  case  of  the  death 
of  any  of  the  said  children  of  my  son  David,  be- 
fore the  payment  to  them  of  their  said  share, 
then  to  be  divided  between  the  survivors." 

John  Wengerd,  one  of  the  grandsons  above 
named  of  the  testator,  died  about  eleven  months 
after  the  death  of  the  latter.  He  had  received 
$200  of  his  share  before  his  death.  He  left  a 
will  in  which  he  made  his  widow,  Jane  E.  Wen- 
gerd, the  appellant,  his  sole  legatee  and  execu- 
trix. She  now  claims,  under  her  husband's  will, 
the  balance  due  him  under  the  will  of  his  grand- 
father. The  Court  below  rejected  her  claim, 
hence  this  appeal. 

The  question  is,  When  did  the  legacy  to  John 
Wengerd  vest,  if  it  vested  at  all  ?  and  if  it  vested 
at  the  death  of  the  testator,  was  it  divested  by 
the  accident  of  John's  death  before  the  full  and 
final  distribution  of  his  grandfather's  estate? 
That  the  executors  regarded  his  interest  as 
vested  is  clear  from  the  fact  that  they  paid  him 
$200  on  account  of  it ;  and  it  is  equally  clear, 
had  the  distribution  been  made,  as  it  might  well 
have  been,  prior  to  John's  death,  he  would  have 
been  entitled  to  the  share.  The  testator  had  no 
debts ;  with  the  exception  of  a  house  and  lot  his 
estate  not  otherwise  disposed  of  consisted  of  cash 
securities  and  money,  which  could  readily  have 
been  distributed  almost  immediately  after  his 
death.  The  account  was  not  filed  until  two  years 
after  the  testator  died,  and  then  in  obedience  to  a 
citation.  We  do  not  think  the  executors  can  de- 
feat the  rights  of  a  legatee  by  delaying  distribu- 
tion. 

In  considering  the  nice  question  whether  a 
legacy  is  vested  or  contingent,  regard  must  nlwuys 
be  had  to  the  position  of  the  parties.  In  constru- 
ing a  will,  where  the  bequest  is  ambiguous,  the 
inclinations  of  the  Courts  are  always  towards 
vesting  the  legacies.  (Coggins's  Appeal,  124 
Pa.  10.)  The  presumption  that  a  legacy  was 
intended  to  be  vested  applies  with  far  greater 
force  where  a  testator  is  making  provision  for  a 
child  or  a  grandchild  than  where  the  gift  is  to 


a  stranger,  or  to  a  collateral  relative  as  in  Hav- 
erstick's  Appeal  (103  Pa.  394).  It  would  be 
straining  a  point  to  hold  that  this  testator  in- 
tended that  his  grandchild  should  be  deprived  of 
his  share,  though  he  should  die  leaving  a  child 
or  children,  by  the  mere  accident  of  his  death 
the  day  before  the  money  was  distributed.  This 
would  enable  an  executor,  under  some  circum- 
stances, absolutely  to  defeat  the  will  of  his  tes- 
tator by  withholding  or  refusing  distribution  for 
a  certain  period.  We  cannot  assume  that  this 
testator  intended  to  lodge  such  a  power  in  the 
hands  of  the  executors  of  his  will. 

The  doctrine  of  this  State,  from  the  time  ot 
Corbin  v.  Wilson  (2  Ashmead,  178),  has  uni- 
formly been  that  a  bequest  of  personal  property 
relates  to  the  time  of  the  testator's  death  unless  a 
contrary  intent  is  clearly  indicated  in  the  will. 
"  If  any  immediate  legacy  is  given,  without 
specifying  a  time  for  payment,  and  is  given  over 
in  case  the  legatee  dies  before  it  becomes  payable, 
the  word  payable  can  only  have  reference  to  the 
death  of  the  testator"  (Jarman  on  Wills,  809) ; 
and  the  same  learned  author,  says  (in  vol.  iii.  of 
the  same  work,  p.  672)  :  "  Executory  gifts  over, 
in  the  event  of  legatees  dying  before  receiving 
their  legacies,  have  given  rise  to  much  litigation. 
Actual  receipt  may  be  delayed  by  so  many  dif- 
ferent causes  that  the  Court  is  unwilling  to  im- 
pute to  the  testator  an  intention  to  make  that  a 
condition  of  the  legacy,  and  thus  indefinitely 
postpone  the  absolute  vesting  of  it."  In  Rammell 
v.  Gillow  (15  L.  J.  Ch.  35),  where  the  will  di- 
rected that  the  fund  should  go  in  equal  shares 
to  testator's  children  when  they  should  attain 
twenty-one  years  of  age,  but  in  the  event  of  the 
decease  of  any  of  said  children  before  they  should 
have  received  or  become  possessors  of  their  share 
said  share  was  to  go  to  their  children,  it  was  held 
that  those  who  had  attained  the  age  of  twenty- 
one  took  vested  interests  even  though  they  died 
before  receiving  the  money.  In  Hutcheon  v. 
Mannington  (1  Ves.  Jr.  366),  there  was  a  gift 
over  if  the  legatee  should  die  before  be  may 
have  received  it,  and  Lord  Thcrlow  said :  "  I 
am  to  compute  what  time  would  be  sufficient  to 
enable  these  parties  to  receive  their  legacies.  It 

is  all  too  uncertain  Suppose  he  had  given 

a  real  estate  in  the  manner  you  specify ;  it  is  clear, 
that  it  will  neither  depend  upon  the  caprice  of  the 
trustee  to  sell,  for  that  would  be  contrary  to  all 
common  sense,  nor  upon  his  dilatoriness :  in 
some  way  it  may  be  sold  immediately :  but  I 
should  not  inquire  when  a  real  estate  might  have 
been  sold  with  all  possible  diligence,  for  it  might 
be  the  very  next  day  or  that  very  evening;  and 
therefore  the  Court  always  in  such  a  case  con- 
siders it  as  sold  the  moment  the  testator  is  dead  ; 
for  where  there  is  a  trust,  that  is  always  consid- 
ered here  as  done  which  is  ordered  to  be  done, 
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and  the  Court  cannot  measure  the  time  In 

this  case  it  is  an  immeasurable  purpose.  I  can 
do  nothing  with  it ;  it  must  be  considered  as 
vested  from  the  death  of  the  testator."  Martin  v. 
Martin  (L.  R.  2  Eq.  404);  Minors  r.  Battison 
(L.  R.  1  App.  Cases,  428),  and  many  other  Eng- 
lish cases,  hold  the  same  doctrine.  The  only 
case  cited  in  opposition  to  this  line  of  authority 
is  Haverstick's  Appeal  (tupra),  which,  while  it 
gives  color  to  the  appellees'  contention,  differs  in 
some  respects  from  the  case  in  hand.  There  the 
appellant  claimed  as  the  heir  of  his  deceased  wife. 
The  clause  in  the  will  was :  "  Should  any  of  them 
die  before  the  distribution  of  my  estate,  without 
heirs,  then  the  part  allotted  to  such  shall  be  di- 
vided equally  among  the  others  named."  The 
Court  held  that  the  word  44  heire"  meant 44  chil- 
dren," and  that  the  appellant  was  not  entitled  as 
heir  to  the  legacy.  The  whole  contention  was 
over  this  point. 

The  decree  is  reversed  at  the  costs  of  the  ap- 
pellees, and  it  ia  ordered  that  the  record  be  re- 
mitted with  instructions  to  make  distribution  in 
accordance  with  this  opinion.  H.  c.  o. 


July  '89,  165.  April  15,  1890 ;  Jane  4,  1891. 

Hill  et  al.  v.  Pardee  et  al. 

Co-defendants —  When  improperly  joined — lienor 
and  le$$ee. 

Suit  was  brought  against  a  railroad  company  and  a 
mining  company  for  a  joint  act  iu  unlawfully  and  neg- 
ligently removing  the  coal  from  under  plaintiffs'  mill 
without  leaving  sufficient  support,  whereby  the  Bur- 
face  of  the  land  settled,  with  resulting  damage  to  the 
mill.  It  appeared  that  the  railroad  company  had 
leased  the  mines  to  the  mining  company  before  any  of 
the  acts  which  were  claimed  to  have  caused  the  injury 
were  done,  and  that  all  of  said  acts  were  done  by 
the  lessee : 

Held,  that  the  railroad  oompany  under  this  evidence 
was  not  liable. 

The  predecessor  of  the  railroad  company  in  the  title 
to  the  land  which  had  been  conveyed  to  plaintiffs  cove- 
nanted with  the  vendee  to  make  good  any  damage  done 
to  the  surface  of  plaintiffs'  lot  by  the  mining  opera- 
tions conducted  beneath  it : 

Htld%  that  the  railroad  company  was  not  liable  npon 
this  oovenant  for  the  reason  that  it  was  not  declared 
npon. 

Held  furtfutr,  that  had  it  been  declared  upon,  the 
mining  company  would  have  been  improperly  joined 
as  defendant  as  not  being  a  party  to  the  oovenant. 

Where  the  liability  of  a  defendant  arises  from  cove- 
nant,  and  that  of  a  co-defendant  from  a  tort  pure  and 
simple,  they  may  not  be  joined  as  parties  in  the  same 
action. 

Appeal  of  Ario  Pardee  &  Co.  and  the  Lehigh 
Valley  Railroad  Company,  defendants,  from  the 
judgment  of  the  Common  Pleas  of  Luzerne 


County,  in  an  action  of  case  brought  by  S.  W. 
and  T.  J.  Hill  to  recover  damages  to  plaintiffs' 
property  caused  by  the  unlawful  and  negligent 
removal  of  coal  from  under  pontiffs'  mill  without 
leaving  sufficient  support.  Pleas,  not  guilty,  and 
the  Statute  of  Limitations. 

Upon  the  trial,  before  Rice,  P.  J.,  it  appeared 
that  in  1837,  the  Hazleton  Coal  Company  began 
mining  coal  under  what  is  now  the  borough  of 
Hazleton,  and  in  1840  leased  the  coal  under 
the  lands  to  Pardee,  Miner  &  Company,  which 
by  successive  changes  in  the  partners  became,  in 
1842,  the  6rm  of  A.  Pardee  &  Co.  Up  to  1844, 
the  rental  of  the  coal  company  was  a  share  of  the 
coal  mined;  from  that  time  down  to  1868,  a 
stated  royalty  per  ton  was  paid  to  it.  On  July 
19,  1867,  the  Hazleton  Railroad  Company,  for- 
merly the  Hazleton  Coal  Company,  conveyed 
a  lot  of  land  in  the  borough  of  Hazleton  to 
Charles  Meyers,  in  fee,  reserving  the  coal  and 
other  minerals  unto  the  grantors, 44  their  successors 
or  assigns,"  covenanting  in  the  deed  of  convey- 
ance that  44  earth  covering  such  coal  and  other 
minerals  shall  not  be  in  any  manner  cut,  broken 
or  displaced,  and  that  every  damage  which  may 
be  done  to  the  said  lots  or  the  buildings  erected 
thereon,  by  the  exercise  of  the  mining  privileges 
herein  reserved,  shall  be  made  good  by  the  Hazle- 
ton Railroad  Company,  their  successors  or  as- 
signs." This  lot  became  vested  by  various  mesne 
conveyances  in  the  plaintiffs,  who  built  a  mill  and 
other  buildings  upon  it.  On  May  4,  1868,  in 
pursuance  of  the  Act  of  May  16,  1861,  the 
Hazleton  Railroad  Company,  by  articles  of  mer- 
ger, filed  in  the  secretary  of  the  Commonwealth's 
office,  was  consolidated  into  the  Lehigh  Valley 
Railroad  Company.  At  the  time  of  the  sale  of 
this  property,  by  the  Hazleton  Railroad  Com- 
pany, July  19,  1867,  mining  had  been  done  near 
the  property  in  the  construction  of  a  gangway 
prior  to  1858,  and  no  mining  has  been  done  since 
that  time  under  the  property,  or  as  closely  to 
it  as  that  done  in  the  construction  of  the  said 
gangway. 

There  was  testimony  to  show  that  on  Oct.  21, 
1883,  a  crack  or  a  squeeze  occurred  owing  to  the 
robbery  of  pillars,  etc.,  by  the  Pardee  Company, 
whereby  plaintiffs'  property  was  seriously  dam- 
aged. There  was  much  evidence  offered  upon 
this  point,  and  also  as  to  the  amount  of  damage 
sustained. 

Defendants  requested  the  Court  to  charge,  in- 
fer alia: — 

(4)  There  can  be  no  recovery  against  the  Lehigh 
,  Valley  Railroad  Company,  under  the  evidence. 
Aunwer.  We  answer  that  point  in  the  negative. 
It  is  a  purely  legal  question,  and  we  shall  not 
undertake  to  discuss  it  at  this  time.    If  it  is  de- 
t  sired  hereafter  to  have  this  legal  question  con- 
'.  sidered,  either  by  this  Court  or  by  the  Court 
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above,  the  record  is  in  such  a  condition  that  it 
may  be  done  more  satisfactorily  then  than  it  can 
be  now.  We  answer  the  point  in  the  negative. 
(Third  assignment  of  error.) 

Verdict  for  plaintiffs  for  $3400.  *  A  motion 
for  a  new  trial  having  been  refused,  defendants 
appealed,  assigning  error,  inter  alia,  as  above. 

The  case  was  argued  on  April  15,  1890,  Pax- 
sov,  C.  J.,  and  Mitchell,  J.,  being  absent.  It 
was  subsequently  reargued  on  June  4,  1891,  be- 
fore a  full  bench. 

Henry  W.  Palmer,  J.  Vaughan  Darling,  and 
George  H.  Troutman  (  G.  L.  Halsey  with  them), 
for  appellants. 

A  lessor  is  not  liable  for  the  negligence  of  his 
lessee. 

Offerman  v.  8tarr,  2  Pa.  394. 
Little  8chuylkill  Co.  v.  Richards,  57  Id.  142. 
Q.  A.  Gates  (A.  R.  Brundage  with  him),  for 
appellees. 

The  company  was  under  an  express  covenant 
to  maintain  and  support  the  surface  ;  and  an  ac- 
tion on  the  case  may  therefore  be  maintained 
against  it. 

Lindeman  v.  Lindsey,  69  Pa.  93. 

Union  Petroleum  Co.  v.  Bliven  Co.,  72  Id.  173. 

Bombaugh  v.  Miller,  82  Id.  203. 

Bain  bridge  on  Mines  and  Minerals,  497 
Defendants  also  were  engaged  in  a  joint  ven- 
ture and  there  is  nothing  to  show  any  different 
relation  than  that  between  any  other  joint  and 
several  trespassers  or  wrongdoers. 

October  5, 1891.  Mitchell,  J.  This  action 
joins  two  defendants  whose  liability  may  be  es- 
sentially different.  The  declaration  is  in  case  for 
a  joint  act  in  unlawfully  and  negligently  removing 
the  coal  from  under  plaintiffs'  mill,  without  leav- 
ing sufficient  support,  whereby  the  surface  of  the 
land  settled,  with  resulting  damage  to  the  mill. 
But  the  evidence,  even  on  the  part  of  the  plain- 
tiffs, showed  that  the  Railroad  Company  had 
leased  the  land  to  Pardee,  the  other  defendant, 
before  any  of  the  acts  which  were  claimed  to 
have  caused  the  injury  were  done,  and  that  all 
of  such  acts  were  done  by  Pardee.  Prima  facie, 
therefore,  the  Railroad  Company  was  not  liable 
under  the  evidence  in  this  action  (Offerman  v. 
Starr,  2  Pa.  394),  and  the  defendants'  fourth 
point  should  have  been  affirmed. 

It  is  argued  now  that  the  Railroad  Company 
is  liable  under  the  covenant  by  its  predecessor  to 
make  good  any  damage  done  to  the  surface  of 
plaintiffs'  lot  by  the  mining  operations  conducted 
underneath  it.  But  this  covenant  is  not  declared 
upon  as  the  basis  of  the  action,  and  if  it  had 
been  then  Pardee  &  Co.  would  have  been  im- 
properly joined,  for  they  were  not  parties  to  the 
covenant.  The  cases,  like  Horn  v.  Miller  (136 
Pa.  640),  which  hold  that  trespass,  or  trespass  on 
the  case,  is  the  proper  remedy  for  disturbance  of* 
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a  right,  even  where  such  right  has  been  acquired 
by  grant  or  covenant,  do  not  apply,  nor  do  they 
authorize  the  joinder  of  parlies  where  the  liability 
of  one  arises  if  at  all  from  covenant,  and  that 
of  the  other  from  a  tort  pure  and  simple. 

The  other  questions  in  the  case,  the  extent  to 
which  the  obligation  of  lateral  support  applies  in 
favor  of  a  party  acquiring  title  alter  the  opera- 
tion causing  the  injury  has  been  completed,  and 
the  Statute  of  Limitations  can  be  better  deter- 
mined when  plaintiffs  have  elected  which  of  the 
defendants  to  pursue  in  the  present  action. 

Judgment  reversed,  and  venire  de  novo 
awarded.  h.  C.  O. 


July  *91,  41.  May  22,  1891. 

Dunlap  v.  Linton. 

Seduction — Action  by  father  for  seduction  and 
loss  of  servt ce  of  his  daughter—  When  right  of 
action  accrues — Statute  of  Limitations. 

• 

In  an  action  for  damages  for  sednetion  and  loss  of  ser- 
vices occasioned  thereby,  it  is  the  aet  of  seduction  that 
gives  the  right  of  action,  though  not  actionable  un- 
less loss  of  service  follow,  and  the  Statute  of  Limita- 
tions runs  from  the  date  of  the  seduction. 

The  lying-in  expenses,  the  support  of  the  daughter, 
the  mental  pain  she  may  have  sustained,  though  form- 
ing the  principal  feature  in  awarding  damages,  do  not 
of  themselves  give  the  cause  of  action. 

Logan  c.  Murray,  6  S.  4  R.  175,  approved. 

Appeal  of  John  A.  Linton,  defendant,  from 
the  judgment  of  the  Common  Pleas  of  Lancaster 
County  in  an  action  of  trespass  brought  by 
James  Dunlap  for  the  seduction  of  the  plaintiff's 
minor  daughter. 

On  the  trial,  before  Livingston,  P.  J.,  it  ap- 
peared that  the  seduction  occurred  on  August  1 6, 
1883,  and  that  a  child  was  born  May  16,  1884. 
The  daughter  was  an  inmate  of  her  father's 
family,  and  the  expenses  of  her  confinement  and 
the  subsequent  support  of  herself  and  child  were 
borne  by  him.  There  was  some  evidence  that 
in- 1884  or  1885  the  defendant  went  to  Quincy, 
Illinois,  and  resided  there  until  January,  1890. 
The  writ  in  this  case  issued  January  25,  1890. 
The  defendant  pleaded  "  Not  guilty"  and  the 
Statute  of  Limitations. 

The  defendant  requested  the  Court  to  charge, 
inter  alia:  (1)  That  the  facts  in  this  case  prove 
that  more  that  six  years  had  elapsed  after  the 
cause  of  action  had  occurred  before  the  suit  was 
brought,  and  the  verdict  of  the  jury  should  be 
for  the  defendant.  Refused. 

Verdict  and  judgment  for  the  plaintiff  for  $550. 
Defendant  thereupon  appealed, assigning  for  error, 
inter  alia,  the  refusal  of  the  above  point. 
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J.  W.  F.  Stcifi  and  Hugh  R.  Fulton,  for  ap- 
pellant. 

The  cause  of  action  is  the  seduction ;  hence 
the  statute  begins  to  run  from  that  time. 

Act  of  March  27,  1713,  2  Purd.  Dig.  1065,  pi.  18. 
Battley  v.  Faulkner,  3  Barn.  &  Aid.  288. 
Badgley  v.  Decker,  44  Barb.  577. 
Mohry  t\  Hoffman,  8G  Pa.  358. 
Owen  v.  Saving  Fund,  97  Id.  47. 
The  residence  of  the  defendant  in  another 
State  did  not  prevent  the  running  of  the  statute. 
Gonder  r.  Batabrook,  33  Pa.  374. 
Benjamin  F.  Davis,  for  appellee. 
The  Statute  of  Limitations  only  begins  to  run 
from  the  time  the  right  of  action  accrues. 

No  right  of  action  accrues  to  a  parent  for  the 
mere  Deduction  of  his  child. 
2  Add.  Torts,  1274  ;  1361. 
The  injury  is  the  loss  of  service  ;  hence  the 
right  of  action  accrues  at  pregnancy  and  con- 
finement. 

Ream  v.  Rank,  3  S.  &  R.  215. 
Uornketh  v.  Barr,  8  Id.  36. 
Jones  v.  Conoway,  4  Yeates,  109. 
Roberta  v.  Read,  16  Bast,  215. 
Bank  v.  Waterman,  26  Conn.  324. 

October  5,  J 891.  Mitchell,  J.  The  Courts 
have  been  always  liberal  in  sustaining  actions  of 
this  kind,  and  we  have  accordingly  looked  care- 
fully through  the  present  case  with  every  dis- 
position to  save  the  verdict,  but  settled  principles 
seem  clearly  against  it. 

Though  no  authority  has  been  found  on  the 
exact  point  as  to  the  Statute  of  Limitations,  yet 
all  the  cases  treat  the  seduction  as  the  cause  of 
action,  even  though  it  be  not  actionable  unless  loss 
of  service  follow.  Thus  in  Christian's  Note  to  3 
Blackstone,  1 43,  it  is  laid  down  as  settled,  that 
"  in  that  action,  which  is  in  most  general  use, 
viz  :  a  per  quod  tervitium  amisit,  the  father  must 
prove  that  his  daughter,  when  seduced,  actually 
assisted  in  some  degree  in  the  housewifery  of  his 
family,"  and  though  the  later  authorities  are  that, 
if  the  daughter  be  under  age,  or  over  age  and 
residing  with  the  father,  service  will  be  presumed 
if  it  is  within  the  power  of  the  father  to  command, 
yet  no  change  has  been  made  as  to  the  time  to 
which  the  test  shall  be  applied,  to  wit,  the  time 
of  the  seduction.  And  all  of  our  own  cases  in 
which  the  subject  is  touched  at  all,  go  upon  the 
same  view.  Thus  in  Wilson  v.  Sproul  (3  P.  & 
W.  49),  it  is  said  by  Ross,  J.,  "  the  relation  of 
master  and  servant  must  exist  between  the  plain- 
tiff'and  the  person  seduced,  at  the  time  when  the 
injury  is  committed."  In  South  v.  Denniston 
(2  Watts,  474),  it  was  held  that  a  widowed 
mother,  with  whom  the  daughter  did  not  live  at 
the  time  of  the  seduction,  could  not  maintain  the 
action,  although  the  lying-in  took  place  in  the 
mother's  house,  and  the  expenses  were  paid  by 
her.    Gibson,  C.  J.,  said  the  action  was  founded 


exclusively  on  the  relation  of  master  and  servant, 
and  the  gist  of  it  being  the  consequential  loss  of 
service,  "  if  this  right  be  divested  or  expired,  the 
relation  can  be  renewed  but  by  actual  service, 
which  to  found  an  action  for  the  interruption  of 
it,  must  have  existed  at  the  doing  of  the  act  of 

which  the  interruption  is  a  consequence  

But  a  mother  being  at  best  in  the  category  of  a 
father  who  has  parted  with  his  right,  can  main- 
tain the  action  but  on  proof  of  actual  service  at 
the  time  of  the  seduction."  And  this  is  quoted 
with  approval  by  Serokant,  J.,  in  Fernsler  v. 
Moyer  (3  W.&  S.  416),  "  The  mother  not  being 
bound  to  maintenance  can  maintain  the  action 
only  by  proving  actual  service  at  the  time  of 
seduction." 

But  a  case  which  seems  to  put  the  matter  be- 
yond further  contention  is  Logan  v.  Murray  (6 
S.  &  R.  175).  There  the  daughter  was  seduced 
during  her  father's  lifetime,  but  was  not  confined 
until  after  his  death  while  living  with  and  ren- 
dering service  to  her  mother,  who  was  at  the 
expense  of  the  confinement.  It  was  held  that  an 
action  by  the  mother  could  not  be  maintained. 
"  Whatever  damage  the  mother  might  sustain," 
said  Duncan,  J.,  "  arose  from  an  act  committed 
in.the  father's  lifetime.  The  daughter  was  his 
servant.  When  the  mother  became  on  her  hus- 
band's death,  the  mistress  of  the  bouse,  the  mis- 
chief was  done;  the  daughter  came  into  her 
service  pregnant.  If  the  alleged  trespass  gave 
her  no  cause  of  action,  the  consequence  of  the 

trespass  could  not  I  agree  that  this  action 

is  considered  with  great  liberality,  and  that  Courts 
of  justice  have  extended  it  very  far  in  compre- 
hending not  only  parents,  but  other  relatives  in 
loco  parentis ;  but  they  have  always  adhered  to 
the  nature  of  the  action  ;  have  never  extended  it 
to  cases  where,  at  the  time  of  the  injury  done, 
the  person  complaining  was  not,  in  contemplation 
of  law,  either  enjoying  the  services  of  others,  or 
having  a  right  to  retain  them  The  lying- 
in  expenses,  the  support  of  the  daughter,  the 
mental  pain  she  may  have  sustained,  do  not  of 
themselves  give  the  cause  of  action,  although  in 
truth  the  latter  forms  the  principal  feature  in 
giving  damages."  This  case  is  decisive  that  the 
cause  of  action  ia  the  seduction,  and  that  no  new 
action  arises  from  the  subsequent  results  to  the 
plaintiff.  It  establishes,  therefore,  that  the  cause 
of  action  in  the  present  case  was  complete  more 
than  six  years  prior  to  the  writ,  and  that  the 
Statute  of  Limitations  was  a  bar. 

The  defendant's  first  point  should  have  been 
affirmed. 

Judgment  reversed.  b.  h.  k. 
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Supreme  (Court. 


Jan.  '91,236.  April  8,  1891. 

Wciglcy  v.  Coffman. 

Partners — Partnership  account — Settlement  of— 
Jurisdiction  of  Common  Pleat  and  of  Orphans' 
Court — Res  adjudicata —  When  judgment  of 
Court  may  be  pleaded  in  bar  in  another  action 
—Estoppel. 

The  final  decree  of  a  Court  of  Chancery  dismissing 
a  bill  upon  its  merits,  without  a  stipulation  against 
prejudice,  is  conclusive  between  the  same  parties  upon 
the  same  matter  coming  in  question  in  another  Court. 

Where  a  bill  is  dismissed  for  want  of  jurisdiction, 
which  shows  that  the  merits  were  not  heard,  the  dis- 
missal is  not  a  bar  to  a  second  bill. 

The  determination  of  the  question  of  jurisdiction  is 
but  preliminary  to  the  consideration  of  the  case  upon 
its  merits. 

Where  a  party  succeeds  in  defeating  an  action  by 
bis  pleading,  by  motion  or  the  like,  he  cannot  defeat 
a  second  action  by  taking  a  position  inconsistent  with 
that  taken  in  the  first. 

0.,  the  surviving  partner  of  the  firm  of  O.  &  C,  filed 
a  bill  for  an  account  against  the  executrix  of  C.  in  the 
C.  P.  No.  3,  of  Philadelphia  County.  The  bill  was 
dismissed  npon  demurrer,  without  prejudice,  on  the 
ground  that  it  was  plaintiff's  duty  as  surviving  part- 
ner to  settle  the  business  and  state  an  account,  and 
that  if  a  balance  wait  found  to  be  due  him,  the  Orphans' 
Court  had  jurisdiction  to  allow  it  from  the  estate  of  the 
deceased  partner.  6.  thereupon  settled  an  account, 
which  the  executrix  of  C.  refused  to  pay.  6.  then 
filed  a  second  bill  Tor  an  account  in  C.  P.  No.  I,  to 
which  the  defendant  demurred  on  the  ground  of  the 
want  of  jurisdiction.  This  demurrer  was  sustained  on 
the  ground  that  the  jurisdiction  was  in  the  Orphans1 
Court,  and  the  bill  dismissed.  The  executrix  of  C. 
filed  her  account  in  the  Orphans'  Court,  where  O. 
presented  hia  claim.  The  Orphans'  Court  declined 
jurisdiction  on  the  ground  that  it  involved  the  settle 
nient  of  a  partnership  account.  This  decree  was 
affirmed  by  the  Supreme  Court  upon  appeal.  Pend- 
ing this  appeal,  another  bill  was  tiled  in  C.  P.  No.  3, 
to  which  defendant  pleaded  res  adjudicata,  setting  up 
the  dismissal  of  the  bill  in  C.  P.  No.  1  as  a  bar,  to 
which  appellant  replied  that  the  bill  filed  in  C.  P. 
No.  1  was  not  heard  upon  the  merits,  but  was  dis- 
missed for  want  of  jurisdiction.  After  hearing  upon 
bill,  plea,  and  replication,  the  Court  dismissed  the 
bill: 

Held,  to  be  error. 

Appeal  of  William  W,  Weigley,  executor  of 
George  A.  Miller,  deceased,  who  was  surviving 


partner  of  the  firm  of  C.  B.  &  G.  A.  Miller, 
plaintiff,  from  the  decree  of  the  Common  Pleas 
No.  3,  of  Philadelphia  County,  dismissing  a  bill 
in  equity  for  an  account  of  partnership  filed  by 
plaintiff  against  Grace  M.  Coffman,  surviving 
executrix  of  Charles  B.  Miller,  deceased. 

The  facts  are  fully  stated  in  the  opinion  of  the 
Supreme  Court,  and  are  reported  in  Miller  r. 
Coffman  (1G  Weekly  Notes,  423);  Miller's 
Estate  (22  Id.  11);  Weigley  v.  Coffman  (23  Id. 
27);  and  Miller's  Estate  (27  Id.  3). 

John  H.  Colton  and  Samuel  C.  Perkins,  for 
appellant. 

The  cause  alleged  in  appellant's  bill  in  the 
Court  below  was  not  res  adjudicata  in  C.  P. 
No.  1.  The  bill  in  that  Court  was  dismissed 
lor  want  of  jurisdiction.  The  appellant's  reply 
to  the  plea  of  res  adjudicata  avers  that  the  merits 
of  the  case  **  were  not  in  controversy  or  decided." 

An  order  of  dismission  is  a  bar  only  where  the 
Court  lias  determined  that  the  plaintiff  had  no 
title  to  the  relief  sought  by  his  bill. 

Story's  Bq.  Pleading,  $  793. 
A  decree  dismissing  a  bill  in  chancery,  gene- 
rally, may  be  set  up  in  bar  of  h  second  bill ;  but 
where  the  bill  has  been  dismissed  on  the  ground 
that  the  Court  had  no  jurisdiction,  which  shows 
that  the  merits  were  not  heard,  the  dismission  is 
not  a  bar  to  a  second  bill. 

Walden  v.  Bod  ley,  14  Peters,  156. 
This  rule  is  followed  in  this  State.    The  con- 
clusiveness of  judgments  is  limited  to  "  the  judg- 
ment of  a  Court  of  competent  jurisdiction  .  .  .  . 
upon  a  point  litigated  between  the  parties." 

Marsteller  v.  Marsteller,  132  Pa.  517. 

Black  on  Judgments,  §  713. 

Freeman  on  Judgments,      119,  120,  260. 

Wells  on  Res  Adjudicata,  §§  422,  455. 

1  Chitty  on  Pleading,  198. 

Haws  v.  Tiernan,  53  Pa.  192. 

Rose  v.  Himely,  4  Cranch,  241. 

Homer  r.  Brown,  16  How.  355. 

Smith  r.  McNeal,  109  U.  S.  426. 

1  Green  leaf  Ev.,  §  529. 

Measinger  v.  Kintner,  4  Binn.  97. 

Outram  v.  Morewood,  3  East,  346. 

Amos  ftrigys  (Abraham  Af.  Beitler  with  him), 
for  appellee. 

The  effect  of  the  judgment  in  C.  P.  No.  1  is 
not  simply  that  that  Court  had  no  jurisdiction, 
but  that  no  Court  of  Common  Pleas  had  juris- 
diction. 

Marsteller  v.  Marsteller,  132  Pa.  523. 

Paasmore  Williamson's  Case,  26  Id.  9. 

Doyle  c  Com.,  107  Id.  25. 

Com.  ».  Lecky,  1  W.  67. 

Hoffman  r.  Coster,  2  Wh.  472. 

Helfeustein's  Estate,  135  Pa.  293. 

Taylor  r.  Cornelius,  60  Id.  199. 

Kase  r.  Best,  15  Id.  102. 

Silver  i\  County  of  Schuylkill,  32  Id.  357. 

Freeman  on  Judgments,  §§  118,  267. 

Bank  of  U.  S.  r.  Moss,  6  How.  31. 
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October  2G,  1891.  Clark,  J.  This  bill  is 'count,  to  which  the  defendant  again  demurred, 
for  an  account  of  the  firm  of  C.  B.  &  G'.  A.  Mil-  and  as  cause  for  demurrer  assigned  the  want  of 
ler.  The  partnership  was  formed  in  November,  jurisdiction  in  the  Common  Pleas  to  give  the 
1878,  and  continued  until  the  decease  of  Charles  !  relief  prayed  for.  On  June  19,  1886,  the  Court, 
B.  Miller,  who  died  November  13, 1884.  Grace  M.  being  of  opinion  that  the  jurisdiction  was  exelu- 
Coffman  is  the  surviving  executrix  of  his  last  will :  sively  in  the  Orphans'  Court,  sustained  the  de- 


and  testament.  G.  A.  Miller,  the  surviving  part- 
ner,  died  January  12,  1888,  and  letters  testamen- 
tary on  his  will  were  issued  to  W.  W.  Weigley. 

No  settlement  of  the  partnership  affairs  wus 
had  in  the  lifetime  of  Charles  B.  Miller.  After 
his  death,  however,  George  A.  Miller,  the  sur- 
viving partner,  filed  his  biil  for  an  account  in  the 
Court  of  Common  Pleas  No.  3,  of  Philadelphia, 
setting  forth  that  at  the  death  of  said  Charles  B. 
Miller  the  clear  profits  amounted  to  a  sum  not 
less  than  $35,000,  which  should  be  equally 
divided,  and  that  the  said  Charles  B.  Miller  at 
his  decease  had  in  his  hands  the  sum  of  $16,000, 
which  was  due  and  owing  to  him  ;  that  no  settle- 
ment had  yet  been  made,  and  therefore  praying 
for  an  account,  To  this  bill  the  defendant  de- 
murred, filing,  inter  alia,  the  following  grounds 
of  demurrer  :  ( 1 )  The  defendant  is  but  a  trustee, 
and  has  no  interest  in  the  corpus  of  the  estate ; 
(3)  As  surviving  partner  of  the  alleged  co-part- 
nership of  C.  B.  &  G.  A.  Miller,  it  is  the  plain- 
tiff's duty  to  convert  the  co-partnership  assets 


murrer,  and  dismissed  the  bill  with  costs. 

The  executrix  of  Charles  B.  Miller,  deceased, 
having  filed  her  account  on  the  twenty-eighth 
of  December,  1885,  George  A.  Miller  accord- 
ingly went  into  the  Orphans'  Court,  when  it  was 
called  for  audit,  and  presented  his  claim  for 
$16,000.61,  alleged  to  be  due  him  as  surviving 
partner  on  his  own  statement  of  the  partnership 
accounts.  The  Orphans'  Court,  in  like  manner, 
declined  jurisdiction,  for  the  reason  that  the 
claim  involved  the  settlement  of  a  partnership 
account,  and  that  ordinarily  the  authority  of  the 
Orphans'  Court  did  not  extend  to  the  settlement 
of  accounts  between  partners.  Pending  the  pro- 
ceedings in  the  Orphans'  Court,  George  A. 
Miller  died.  The  decree  of  the  Orphans'  Court, 
having  been  brought  into  this  Court  upon  an 
appeal,  was  affirmed.  (Weigley's  Appeal,  136 
Pa.  349;  27  Weekly  Notks,  3.)  Our  brother 
Mitchell,  delivering  the  opinion  of  the  Court, 
said :  44  Has  the  Orphans'  Court  jurisdiction  of 
such  an  issue  ?  To  state  the  question,  thus  cleared 


into  money  ;  to  pay  all  the  debts  of  the  co-part- !  of  irrelevant  matters,  seems  to  answer  it  in  the 
nership  ;  to  account  to  the  representatives  of  the  negative.    It  is  not  claimed  that  an  account  was 


estate  of  the  deceased  partner,  and  to  show  that 
he  is  a  creditor  partner  of  said  firm,  before  any 
procedure  calling  on  the  testator's  estate  to  mtike 
answer  to  his  alleged  claim;  (4)  The  said  bill 
does  not  allege  or  show  that  the  assets  of  said  co- 
partnership will  not  pay  the  debts  thereof,  and 
also  what  may  be  due,  if  anything,  to  the  plain- 
tiff. At  the  hearing,  the  President  Judge,  Lud- 
low, said:  "The  bill  does  not  show  that  an 
account  of  the  partnership  business  has  been 
suited  by  the  plaintiff.  It  is  his  duty,  as  surviv- 
ing partner,  to  settle  the  business,  and  to  account 
to  the  estate  of"  his  deceased  partner.  If  it  is 
found  that  there  is  a  balunce  due  to  himself,  the 
Orphans'  Court  has  jurisdiction  to  allow  his 
claim  out  of  the  estate  of  the  decedent."  The 
Court  was  of  the  opinion  that  the  bill  was  fatally 
defective,  and  the  demurrer  was  sustained,  and 
the  bill  dismissed,  without  prejudice.  (Miller  v. 
Coffman,  16  Weekly  Notes,  423.) 

The  surviving  partner,  as  he  alleges,  thereupon 
settled  up  the  outstanding  accounts,  and  pre- 
pared a  statement  of  the  affairs  of  the  firm,  which 
exhibited  an  indebtedness  to  him  of  $16,000.61 
by  the  estate  of  Charles  B.  Miller,  deceased. 
This  claim  he  presented  to  the  executrix  of  the 
estate  of  Charles  B.  Miller,  deceased,  who  re- 
fused to  pay  the  same,  lie  then,  on  the  eighth 
of  January,  1886,  filed  in  the  Common  Pleas  j  solely  for  want  of  jurisdiction  in  the  said  Court, 
No.  1  of  Philadelphia,  a  second  bill  for  an  ac-|and  not  upon  the  merits.    As  the  cause  is  here 


stated  by  the  assumed  partners  in  the  lifetime  of 
both,  and  a  balance  found  due  to  the  appellant 
upon  which  he  would  have  standing  as  a  creditor 
to  maintain  assumpsit,  or  to  come  in  as  a 
claimant  upon  the  fund.  His  standing  as  a  cred- 
itor at  all,  in  which  character  alone  can  he  make 
his  claim,  depends  on  the  establishment  of  the 
disputed  facts  of  the  existence  of  a  partnership, 
and  a  balance  due  him  as  a  creditor-partner 
upon  the  account.  These  facts  the  Orphans' 
Court  has  no  jurisdiction  to  determine,  nor  would 
it  have  any  means  of  enforcing  payment  by  ap- 
pellant, should  the  account  when  stated  show  a 
balance  against  him.  Such  issues  belong  to  the 
Common  Pleas,  either  in  an  action  of  account, 
or  in  the  more  convenient  form  of  a  bill  inequity, 
where  the  Chancellor  has  control  over  both  par- 
ties to  enforce  performance  whichever  way  the 
result  may  turn  out."  Wiley's  Appeal  (84  Pa. 
270),  and  Ainey's  Appeal  (11  Weekly  Notes, 
568),  were  cited  in  support  of  this  doctrine. 

Pending  an  appeal  from  the  Orphans'  Court, 
the  appellant  in  this  case  filed  the  bill  now  under 
consideration,  to  which  the  appellee  pleaded  res 
adjudicata,  setting  up  the  dismissal  of  the  bill  in 
the  Common  Pleas  No.  1  as  a  bar  to  the  present 
bill.  To  this  the  appellant  replied,  that  the  bill 
filed  in  Common  Pleas  No.  1  was  dismissed 
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for  argument  upon  the  bill,  answer,  and  replica- 
tion, the  fact*  set  forth  in  the  replication  must  be 
assumed;  and  that  the  fact  thus  assumed  is  true, 
appears  from  the  action  of  the  Court  upon  the 
motion  to  amend.  (Weigley  v.  Coflman,  23 
Weekly  Notes,  27.) 

The  final  decree  of  a  Court  of  Chancery  dis- 
missing a  bill  upon  its  merits,  without  a  stipula- 
tion against  prejudice,  is,  of  course,  conclusive 
between  the  same  parlies,  upon  the  same  matter 
coming  in  question  in  another  Court.  (Kelsey 
r.  Murphy,  26  Pa.  78 ;  Westcott  v.  Kdmunds, 
68  Id.  34;  Daniels  Ch.  Pr.  659,  994  n.,  and 
cases  cited.)  Every  Court  has  the  power,  in  the 
first  instance,  to  determine  its  own  jurisdiction. 
The  first  point  decided  by  a  Court  in  any  case, 
although  it  may  not  be  in  terms,  is  that  of 
jurisdiction,  and  it  has  that  power,  although  its 
decision  and  the  law  may  be  that  it  really  has  no 
such  jurisdiction.  (King  v.  Poole,  36  Barb.  242; 
12  Am.  &  Eng.  Ency.  of  Law,  307,  and  cases 
cited.)  Judgment  upon  a  point  not  touching  the 
merits  of  the  principal  matter  in  dispute,  will,  in 
respect  of  that  point,  ordinarily  raise  an  estoppel. 
"  The  parties  and  their  privies  will  be  precluded 
from  asserting  the  contrary  of  the  fact  found  in 
such  judgment.  Thus,  dismissal  of  a  suit  for  want 
of  jurisdiction  will  estop  the  plaintiff  from  al- 
leging, after  the  expiration  of  the  Statute  of 
Limitations,  that  he  had  begun  suit  (no  other 
one  having  been  undertaken)  within  the  proper 
time.  And,  indeed,  it  appears  to  be  true,  as  a 
general  proposition,  that  where  a  party  succeeds 
in  defeating  an  action  by  his  pleading,  by  motion, 
or  the  like,  he  cannot  defeat  a  second  action  by 
taking  a  position  inconsistent  with  that  taken  in 
the  first."    (Bigelow  on  Estoppel,  534.) 

At  the  hearing  of  the  bill  in  Common  Pleas  No. 
1,  the  appellee  demurred,  assigning  want  of  juris- 
diction in  the  Court.  She  now  contends  and  seeks 
to  dismiss  the  plaintiff's  bill,  upon  the  plea  of  res 
adjudicata,  upon  the  alleged  ground  that  the 
Court  had  jurisdiction.  This  is  an  inconsistency 
which  cannot  be  allowed.  It  is  a  matter  of  no 
consequence  in  this  case  that  the  Court  of  Com- 
mon Pleas  No.  1  in  fact  had  jurisdiction  ;  that 
Court  decided  otherwise,  and  refused  to  exercise 
its  jurisdiction.  It  is  true  that  an  appeal  might 
have  been  taken,  but  none  was  taken,  and  the 
decision  against  jurisdiction  in  consequence  be- 
came the  law  in  that  particular  case  ;  but  as  the 
decision  was  not  upon  the  merits,  and  did  not 
determine  the  plaintiff's  title  to  relief  under  the 
bill,  it  was  not,  according  to  all  the  cases,  a  bar 
in  another  suit. 

The  determination  of  the  question  of  jurisdic- 
tion is  but  preliminary  to  the  consideration  of 
the  case  on  its  merits.  A  decree  to  be  conclu- 
sive in  other  cases  between  the  same  parties, 
must   have  been  on  the  merits  of  the  case. 


(Freeman  on  Judgments,  3d  ed.  sees.  260-266.) 
The  judgment  must  be  upon  the  merits  ;  if  the 
real  merits  of  the  action  are  not  decided  in  the 
prior  judgment,  it  is  no  bar.  (Merman  on  Es- 
toppel, 278,  and  cases  there  cited.)  "It  is 
only  where  the  point  in  issue  has  been  deter- 
mined that  a  judgment,  is  a  bar.  If  the  suit  is 
discontinued,  or  the  plaintiff  becomes  nonsuit, 
or  for  any  other  cause  there  has  been  no  judg- 
ment of  the  Court  upon  the  matter  in  issue,  the 
proceedings  are  not  conclusive.  So,  also,  in 
order  to  constitute  the  former  judgment  a  com- 
plete bar,  it  must  appear  to  have  been  a  decision 
upon  the  merits;  and  this  will  be  sufficient, 
though  the  declaration  were  essentially  defective, 
so  that  it  would  have  been  adjudged  bad  on 
demurrer.  But  if  the  trial  went  off  on  a  tech- 
nical defect,  or  because  the  debt  was  not  yet  due, 
or  because  the  Court  had  not  jurisdiction,  or 
because  of  a  temporary  disability  of  the  plaintiff 
to  sue,  or  the  like,  the  judgment  will  be  no  bar  to 
a  future  action."  (1  Greenleaf  on  Ev.,  sees.  529- 
530.)  «♦  If  the  decision  was  rendered  upon  a  mere 
motion  or  a  summary  application,  or  if  the  cause 
was  dismissed  upon  some  preliminary  ground,  as 
upon  a  plea  in  abatement,  t.  g.,  because  the 
wrong  forum  or  mode  of  suit  had  been  resorted 
to,  for  want  of  jurisdiction,  defect  in  the  plead- 
ings, misjoinder,  nonjoinder,  non-appearance  of 
the  plaintiff,  or  the  like,  the  parties  are  at  liberty 
to  raise  the  main  issue  again  in  any  other  form 
they  choose."  ( Bigelow  on  Estoppel,  52.)  An 
order  of  dismissal  is  a  bar  only  when  the  Court 
has  determined  that  the  plaintiff  has  no  title  to 
the  relief  sought  by  his  bill.  (Story's  Eq.,  sec. 
793.) 

"  The  doctrine  of  res  adjudicata ,"  said  Mr. 
Justice  Foster,  in  Foster  v.  Busteed  ( 1 00 
Mass.  409),  '*  is  plain  and  intelligible,  and 
amounts  simply  to  this,  that  a  cause  of  action 
once  finally  determined,  without  appeal,  between 
the  parties,  on  the  merits,  by  any  competent 
tribunal,  cannot  afterwards  be  litigated  by  new 
proceedings  either  before  the  same  or  any  other 
tribunal.  But  no  such  effect  is  attributable  to  a 
decree  dismissing  a  bill  for  want  of*  jurisdiction, 
failure  of  prosecution,  want  of  parlies,  or  any 
other  cause  not  involving  the  essential  merits  of 
the  controversy.  And  where  in  the  answer 
various  matters  of  defence  are  set  forth,  some  of 
which  relate  only  to  the  maintenance  of  the  suit 
and  others  to  the  merits,  and  there  is  a  general 
decree  of  bill  dismissed,  from  which  it  does  not 
appear  what  was  the  prevailing  ground  of  de- 
fence, it  is  impossible  to  hold  that  the  decree 
operates  to  preclude  future  proceedings."  In 
Walden  v.  Bodley  (14  Peters,  156),  it  was  held 
that  a  decree  dismissing  a  bill  in  chancery, 
generally,  may  be  set  up  in  bar  of  a  second  bill ; 
but  where  the  bill  has  been  dismissed  on  the 
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ground  that  the  Court  had  no  jurisdiction,  which 
shows  that  the  merits  were  not  heard,  the  dis- 
mission is  not  a  bar  to  a  second  bill.  To  the 
same  effect,  also,  is  Hughes  v.  United  States  (4 
Wallace,  232). 

From  the  authorities  cited,  and  the  reasons 
assigned  therein,  it  is  plain  that  when  a  bill  is 
dismissed  upon  the  ground  of  want  of  jurisdiction, 
the  dismissal  cannot  be  said  to  be  upon  the 
merits.  For,  whether  the  action  of  the  Court  be 
right  or  wrong,  the  complainant's  title  to  the  re- 
lief sought  is  not  thereby  determined. 

The  decree  of  the  Common  Pleas  is  reversed 
at  the  costs  of  the  appellee,  and  the  record  is 
remitted  for  further  proceeding.  h.  c.  o. 


Jan.  '90,  345.  May  7,  1890  :  May  5,  1891. 

Pickett  v.  Pacific  Mutual  Ins.  Co. 

Accident  insurance — Exception  as  to  inhalation 
of  gas —  Whether  applies  where  the  assured  is 
overcome  by  gas  while  working  in  a  well — fie- 
quirement  of  external  visible  mark  of  accident. 

A.  insured  his  life  in  the  tarn  of  $5000  "  to  be  paid 
after  ....  proof  that  [he  bad]  ....  sustained  such 
violent  and  accidental  injuries  as  shall  be  externally 
visible  upon  his  person  and  which  atone  shall  have 
caused  his  death  within  ninety  days  of  such  accident." 
There  was  an  exception  in  case  of  injury  "in  any 
occupation  or  exposure  classed"  as  "  more  hazardous," 
and  in  case  "of  death  or  injury  ....  from  taxing  of 
poison,  contact  with  poisonous  substances,  inhalation 
of  gas,"  etc.  An  hour  or  two  after  the  policy  was 
delivered  he  went  into  a  well  (with  which  he  was 
familiar  and  in  which  he  had  been  with  safety  a  short 
time  before)  for  the  purpose  of  repairing  the  pump ; 
he  was  overcome  by  gas  and  taken  out  dead  ;  his 
death  having  been  caused,  as  testified  to  by  the 
physician  who  made  a  post-mortem  examination,  "  by 
asphyxia  caused  by  inhalation  of  gas  :" 

Held  (1),  That  the  death  occurred  from  "external 
accidental  injuries  without  any  conscious  or  voluntary 
act  on  the  part  of  the  insured,"  and  was  as  purely 
accidental  as  if  he  had  been  suddenly  and  unexpec- 
tedly engulfed  in  water  and  drowned. 

(2)  That  the  presence  of  gas  in  the  atmosphere  as 
an  external  cause  was  a  violent  agency. 

(3)  That  its  violent  effect  upon  the  vital  organs 
being  evident  on  the  post  mortem  examination  the  in- 
juries were  "  visible  upon  his  person." 

(4)  That  death  was  not  caused  "  by  the  inhalation 
of  gas"  within  the  exception  in  the  policy,  which  ex- 
ception related  only  to  the  voluntary  inhalation  of  gas 
as  in  dentistry,  surgery,  etc.  (Paul  v.  Travelers'  Ins. 
Co.,  112  N.  Y.  472,  followed.) 

(5)  That  therefore  the  legal  representatives  of  the 
assured  were  entitled  to  recover. 

Pollock  v.  Acc.  Assn.,  102  Pa.  230,  distinguished. 

Under  the  provisions  of  the  Act  of  May  11,  1881 
(P.  L.  20),  an  insurance  company  failing  to  attach  a 
copy  of  its  by-laws  to  its  policies,  may  not  offer  the 
same  in  evidence,  and  where  such  evidence  is  received 
under  objection  and  a  verdict  is  rendered  against  the 


company,  the  Supreme  Court  on  appeal  will  not 
consider  the  questions  predicated  upon  the  evidence 
thus  erroneously  received. 

Appeal  of  the  Pacific  Mutual  Life  Insurance 
Company  of  California,  defendant,  from  the 
judgment  of  the  Common  Pleas  of  Warren 
County,  in  an  action  brought  by  H.  W.  Pickett, 
administrator  of  John  W.  Moore,  deceased,  upon 
a  policy  of  insurance  issued  to  the  said  Moore. 

The  policy  was  issued  for  the  sum  of  $'>()00, 
which 


To  be  paid  to  the  legal  representative  of  the  insured 
after  due  notice  and  satisfactory  proof  that  the  in- 
sured has,  during  the  continuance  of  this  policy,  sus- 
tained such  violent  and  accidental  injuries  as  shall 
externally  be  visible  upon  his  person,  and  which 
alone  shall  have  caused  his  death  within  ninety  days 
of  the  date  of  such  accident  

Except  that  if  injured  in  any  occupation  or  expo- 
sure classed  by  the  company  as  more  hazardous  than 
here  specified,  then  the  insurance  and  weekly  indem- 
nity shall  be  for  suoh  amounts  as  the  premium  paid 
will  purchase  at  the  rates  fixed  by  this  company  for 
suoh  inoreased  hazard. 

Among  the  conditions  made  part  of  the  policy 
was  the  following  :— 

6.  This  insurance  shall  not  cover  disappearances  nor 
injuries  of  which  there  is  no  visible  external  mark 
upon  the  body  of  the  insured  ;  nor  death  or  injury  re- 
sulting from  or  attributable  partially  or  wholly  to  any 
of  the  following  causes:  DiBeose  or  bodily  infirmity, 
or  acts  committed  by  the  insured  while  under  mental 
aberration  produced  by  disease  or  bodily  infirmity, 
fits,  vertigo,  hernia,  sleep-walking,  intoxication,  medi- 
cal or  surgical  treatment,  sunstroke,  freezing,  taking 
of  poison,  contact  with  poisonous  substances,  inhala- 
tion of  gas,  war  or  riot,  quarreling,  dueling,  fighting, 
wrestling,  racing,  excessive  lifting,  over-exertion,  gym- 
nastic sports  (except  for  amusement),  suicide  (sane  or 
insane),  voluntary  exposure  to  unnecessary  danger  or 
perilous  venture  (unless  in  the  humane  effort  to  save 
human  life),  violating  the  rules  of  any  company  or 
corporation,  intentional  injuries  inflicted  by  the  in- 
sured or  beneficiary,  or  through  their  oonnivanoe  or 
provocation,  or  being  engaged  in  any  unlawful  or 
vicious  act. 

The  policy  was  issued  and  delivered  to  the 
insured  on  June  4,  18«9,  between  4  and  5  P.  M. 
An  hour  or  two  later  he  met  his  death  in  the 
manner  described  by  one  of  the  witnesses  as 
follows :  He  came  there  about  5  o'clock,  I  should 
think. .  Q.  Just  state  what  took  place  in  connec- 
tion with  his  death.  A.  Mr.  Moore  said  to  me, 
1  guess  I  will  go  out  and  get  a  drink  of  fresh 
water;  and  he  says,  I  wish  you  would  get  me 
something  to  eat,  I  have  not  had  any  dinner. 
He  started  out  to  the  well,  and  he  came  back  to 
get  water  to  prime  the  pump.  He  says,  I  guess 
1  will  fix  it  so  it  will  not  bother  us  any  more. 
He  started  out  to  the  barn  and  got  a  hatchet. 
He  opened  the  well  and  Went  into  it,  and  I  went 
on  and  got  some  supper.  I  walked  out  in  the 
garden  for  something  and  I  looked  in  the  well, 
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about  ten  minutes  after  he  went  in,  and  he  was 
lying  at  the  bottom  of  the  well.  I  thought  he 
had  fainted,  and  I  called  to  my  mother  to  bring 
me  some  water,  and  I  went  into  the  well  and  I 
raised  up  his  head.  That  is  the  last  I  remember 
after  1  got  in  the  well.  Q.  This  well  was  out  of 
doors  ?  A.  Yes,  sir.  Q.  What  kind  of  a  well 
was  it?  A.  A  drive  well.  There  was  a  hole 
dug  down  alraut  ten  or  twelve  feet,  and  a  work- 
ing-barrel at  the  bottom  of  this  hole.  And  this 
little  hole  drilled  in  the  pipe  was  about  half  way 
down,  I  should  judge.  Q.  How  large  is  this 
hole?  A.  I  should  think  about  four  feet  square. 
Q.  How  did  Mr.  Moore  go  down  ?  A.  He  put 
a  ladder  into  tlie  well  and  went  down  it.  Q. 
You  say  he  had  to  remove  some  planks  in  order 
to  go  down  ?  A.  Yes,  sir,  he  removed  two 
planks,  I  think.  Q.  Do  you  know  what  Mr. 
Moore's  condition  of  health  was  prior  to  that 
time?  A.  He  was  healthy,  as  far  as  I  know. 
He  was  in  the  well  about  two  months  before,  the 
latter  part  of  March.  The  well  was  all  right 
then.  He  and  my  lather  worked  in  it  half  a  day 
at  that  time.  Q.  What  happened  to  Mr.  Moore  ? 
A.  Well,  he  died,  is  all  that  I  can  remember. 
Q.  When  you  got  down  there,  I  understood  you 
to  say  that  you  became  insensible  yourself?  A. 
Yes,  sir.  I  don't  remember  anything  until  I 
came  to  after  they  had  drawn  me  out. 

It  was  further  testified  that  assistance  was 
called,  and  that  some  of  the  persons  going  into 
the  well  were  overcome  by  gas,  and  that  Moore 
was  taken  out  quite  dead.  The  physician  who 
made  a  pott-morUm  examination  testified  that 
death  was  caused  by  asphyxia  caused  by  inhala- 
tion of  gas.  The  testimony  of  the  physician  as 
to  the  condition  of  the  body  is  quoted  in  the 
opinion  of  the  Supreme  Court.  It  was  also  shown 
that  the  occupation  of  the  deceased  was  given  in 
the  application  as  "  contractor  and  driller  over- 
seer ;"  that  the  premium  paid  by  him  was  $37.50; 
that  under  a  provision  in  the  by-laws  of  the  com- 
pany the  employment  in  which  the  defendant  was 
engaged  at  the  time  of  his  death  would  be  classed 
as  44  hazardous  ;"  that  the  company  would  not  in- 
sure for  more  than  $1000  in  such  occupation,  but 
if  it  should  insure  for  a  larger  sum,  that  $37.50 
would  purchase  only  $2500  insurance. 


(2)  Under  the  uncontradicted  evidence  in  the 
case  that  the  plaintiff's  decedent  met  his  death 
from  asphyxia  caused  from  inhaling  gas  at  the  bot- 
tom of  a  well,  the  plaintiff  cannot  recover,  and  the 
verdict  of  the  jury  should  be  for  the  defendant. 

If  the  Court  should  decline  to  affirm  the  pre- 
ceding 2d  point,  then  the  Court  is  further  re- 
quested to  instruct  the  jury,  (3)  That  if  the  jury 
believe  from  the  evidence  that  the  plaintiff's 
decedent,  John  W.  Moore,  descended  into  the 
well  where  he  met  his  death  ;  that  at  the  bottom 
thereof  there  was  a  large  accumulation  of  gas 
into  which  he  entered  ;  that  he  inhaled  said  gas 
sufficient  to  exclude  from  his  lungs  the  proper 
amount  of  air  to  support  life,  and  died  therefrom, 
then  the  plaintiff  cannot  recover,  and  the  verdict 
should  be  for  the  defendant. 

(4)  That  if  the  jury  believe  from  the  evidence 
that  the  plaintiff's  decedent,  John  W.  Moore, 
died  from  inhaling  gas  at  the  bottom  of  the  well, 
whether  from  accident  or  not,  then  the  plaintiff 
cannot  recover  in  this  suit,  and  their  verdict 
should  be  for  the  defendant. 

(5)  Under  the  evidence  in  this  case  that  the 
plaintiff's  decedent,  John  W.  Moore,  was  insured 
as  44  contractor  and  driller,"  which  occupation 
was  classed  by  the  defendant  company,  and  said 
Moore's  application,  in  the  classification  of  risks 
as  44  ordinary;"  that  the  said  Moore  met  his 
death  in  an  occupation  classed  by  defendant 
company  in  its  classification  of  risks  as  44  hazard- 
ous;" that  the  premium  of  $37.50  paid  by  said 
Moore  for  $5000  insurance  in  the  occupation 
classed  as  44  ordinary"  would  purchase  only 
$2500  insurance  in  the  occupation  classed  as 
44  hazardous  ;"  the  plaintiff  if  otherwise  entitled 
to  recover  can  recover  only  for  $2500,  with 
interest  after  due  proofs  made  of  the  death  of 
said  Moore. 

(6)  If  the  plaintiff  is  otherwise  entitled  to 
recover,  he  can  in  no  event,  under  the  evidence, 
recover  a  verdict  for  more  than  $2500  with  in- 
terest after  due  proofs  made  of  the  death  of  said 
Moore. 

(7)  If  the  Court  should  decline  to  affirm  the 
preceding  5th  and  6th  points,  then  it  is  further 
requested  to  say  to  the  jury,  if  the  plaintiff  is 
otherwise  entitled  to  recover,  that  if  the  jury  be- 


The  by-laws  of  the  company  were  not  attached  lieve  from  the  evidence  that  the  $37.50  premium 


to  the  policy,  and  were  received  in  evidence  un- 
der plaintiff  's  objection. 

The  defendant  requested  the  Court  (  Brown, 
P.  J.)  to  charge  : — 

(1)  The  clause  in  the  policy  of  insurance  sued 
upon,  to  wit:  44  This  insurance  shall  not  cover 
....  death  or  injury  resulting  from  or  attribu- 
table partially  or  wholly  to  ...  .  inhalation  of 
gas,"  applies  to  the  case  of  death  resulting  from 
asphyxia  caused  by  inhaling  gas  accumulated  in 
the  bottom  of  a  well. 


paid  by  said  John  W.  Moore  was  for  a  policy  of 
insurance  in  an  occupation  classed  by  defendant 
company,  and  in  said  Moore's  application  as 
44  ordinary ;"  that  said  Moore  met  his  death  while 
engaged  in  an  occupation  classed  by  the  defend- 
ant as  44  hazardous ;"  that  the  premium  paid  of 
$37.50  in  the  occupation  classed  as  44  ordinary" 
would  purchase  only  $2500  insurance  in  the  oc- 
cupation classed  as  44  hazardous,"  then  the  plaintiff 
can  recover  only  $2500,  with  interest  after  due 
proofs  made  of  the  death  of  said  Moore. 
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The  Court.  We  decline  to  answer  the  sev- 
eral points  presented  by  the  defendant  as  un- 
necf  usury. 

The  Court  directed  a  verdict  for  plaintiff. 
Verdict  and  judgment  accordingly  for  $5125. 
Defendant  thereupon  appealed,  assigning  for 
error  the  refusal  of  the  points  and  (he  instruc- 
tions to  the  jury  as  above. 

The  case  was  argued  on  May  7,  1890,  Ster- 
rf.tt  and  Mitchell,  JJ.,  being  absent.  On 
May  19,  1890,  an  order  was  filed  for  a  reargu- 
ment  before  a  lull  bench.  The  case  was  accord- 
ingly reargued  on  May  5,  1891. 

J).  I.  Bull  (<?.  C.  Thompson  with  him),  for 
appellant. 

Jf  the  exception  concerning  inhalation  of  gas 
were  intended  only  to  cover  the  voluntary  taking 
of  it,  the  word  "  voluntarily"  would  have  been 
inserted.  Similar  expressions  have  been  held  to 
include  the  involuntary  doing  of  the  dangerous 
thing. 

Pollock  r.  Accident  Ass'n,  102  Fa.  230. 
There  was  no  pretence  of  any  evidence  of  vio- 
lent and  accidental  injuries  **  externally  visible 
on  the  |>erson  of"  the  insured  ;  this  was  a  bar  to 
recovery. 

Charles  //.  Noyes  (on  first  argument)  and  Wil- 
liam K.  Rice  (  Watson  D.  Bindley,  H.  Brown, 
and  Charhs  W,  Stone  with  them),  tor  appellee. 

The  provision  that  injuries  shall  be  externally 
visible  on  the  person  only  applies  in  cases  where 
death  does  not  take  place  within  ninety  days. 

Mallory     Ins.  Co.,  47  N.  Y.  52. 

Tn'W  e.  Assurance  Co.,  5  H.  k  N.  Exch.  211. 

Whispear  v.  Ins.  Co.,  L.  R.  6  Q.  B.  Div.  42. 

Ins.  Co.  v.  Crau.ial,  120  U.  S.  532. 

McUliuohey  r.  F.  &  C.  Co.,  80  Me.  251. 

The  exception  as  to  inhaling  gas  has  been  held 
to  refer  only  to  "  those  common  uses  of  ga*,  in 
dentistry,  surgery,  etc." 

Paul  v.  Travelers*  Ins.  Co.,  112  N.  Y.  472. 
Aasu.  r.  Newman,  3  Southuast.  Rep.  805. 

October  5.  1891.  Sterrett,  J.  The  undis- 
puted facts,  upon  which  the  jury  in  this  case  was 
instructed  to  find  for  the  plaintiff  the  full  amount 
of  his  claim,  are  briefly  as  follows  :  On  June  4, 
1889,  the  plaintiff's  intestate,  John  W. 'Moore, 
received  and  paid  for  the  policy  of  insurance  on 
'which  this  suit  was  brought,  a  copy  of  which  will 
be  found  in  the  record.  Returning  to  his  board- 
ing-house, the  same  evening,  he  informed  his 
landlady  that  he  had  no  dinner  and  requested  that 
his  supper  be  prepared.  He  then  went  to  the 
well  in  the  open  yard  for  a  drink,  and  finding 
that  the  pump  required  priming  with  water  he 
remarked  that  he  would  fix  it  so  as  to  obviate 
that  difficulty  in  the  future.  After  procuring  a 
hatchet  and  removing  planks  from  the  opening 
at  the  top,  he  descended  into  the  dug  out  portion 
of  the  well,  which  was  four  or  five  feet  wide  and 


only  ten  or  twelve  feet  deep,  for  the  purpose  of 
closing  a  small  opening  in  the  iron  pipe,  about 
midway  down.  A  few  minutes  later  his  lifeless 
remains  were  found  at  the  bottom  of  the  well. 
He  died  from  asphyxia,  or  suffocation  due  to  the 
accidental  and  unconscious  inhalation  of  carbonic 
acid  or  other  deadly  gas  that  had  unexpectedly 
accumulated  in  the  dug  out  portion  of  the  shallow 
well. 

The  well,  with  which  deceased  was  familiar 
and  in  which  he  had  been  shortly  before,  was  one 
of  those  known  as  a  "  driven  well,"  made  by 
driving  an  iron  pipe  into  the  ground,  to  the 
depth,  in  this  case,  of  about  forty  feet.  For  the 
distance  of  about  ten  or  twelve  feet  from  the  top, 
the  earth  around  the  iron  pipe  was  dug  out  so  as 
to  form,  as  above  slated,  an  open  well,  of  about 
four  or  five  feet  in  diameter,  in  which  there  was 
little  or  no  water.  The  top  of  the  well  was  cov- 
ered with  planks. 

The  deceased  was  a  strong,  healthy  man.  His 
sudden  and  wholly  unexpected  death,  under  the 
circumstances  above  stated,  and  within  a  few 
hours  after  he  had  procured  the  policy  of  insur- 
ance, undoubtedly  resulted  from  external,  violent 
and  accidental  injuries  or  means,  and  without 
any  conscious  or  voluntary  act  on  his  part. 
There  was  no  evidence,  nor  was  it  even  sug- 
gested, that  he  had  committed  suicide,  or  that 
"  he  was  wanting  in  reasonable  care,"  or  that  he 
voluntarily  exposed  himself  to  danger.  In  de- 
scribing the  condition  in  which  he  found  the 
body  of  deceased,  the  physician  who  made  the 
post-mortem  examination,  testified :  "  The  sur- 
face of  the  body  was  of  a  livid,  bluish  color  ;  the 
lips  and  tongue  were  blue  ;  the  right  side  of  the 
head  was  partially  distended  with  dark  blood ; 
the  left  side  was  nearly  empty ;  the  lungs  con- 
tained more  blood  than  they  would  under  differ- 
ent circumstances;  they  were  somewhat  con- 
gested; the  pulmonary  arteries  were  distended 
with  blood  ;  the  liver  was  slightly  congested,  and 
also  the  kidneys  ;  there  was,  however,  no  disease 
of  the  kidneys,  no  disease  of  any  of  the  internal 
organs  His  death  was  caused  by  as- 
phyxia, due  to  the  inhalation  of  gas." 

if  the  latter  undisputed  and  undoubtedly  cor- 
rect conclusion  of  fact  needed  any  confirmation, 
it  may  be  found  in  the  testimony  as  to  the  effect  of 
the  same  noxious  gas  on  those  who  went  to  the 
relief  of  the  deceased  and  assisted  in  removing  his 
remains  from  the  well.  It  shows  how  narrowly 
they  escaped  a  similar  violent  and  accidental 
death. 

The  notice  and  proofs  of  death  were  full  and 
complete.  Their  sufficiency  was  not  even  ques- 
tioned. 

In  view  of  the  undisputed  facts,  of  which  the 
above  is  an  outline,  the  learned  President  of  the 
Common  Pleas  refused  to  affirm  defendant's 
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points  for  charge,  some  of  which  are  predicated 
of  the  foregoing  facts,  and  instructed  the  jury 
that  upon  the  undisputed  facts  before  them  the 
plaintiff  was  entitled  to  recover ;  and  there  was 
accordingly  a  verdict  and  judgment  in  his  favor. 
This  action  of  the  Court  in  refusing  defendant's 
points  and  instructing  the  jury  in  plaintiff's  favor 
are  the  subjects  of  complaint  in  the  several  spe- 
cifications of  error. 

The  first  and  main  point  was  as  follows  :  44  The 
clause  in  the  policy  of  insurance  sued  on,  to  wit : 
4  This  insurance  shall  not  cover  ....  death  or 
injury  resulting  from  or  attributable  partially  or 
wholly  to  ...  .  inhalation  of  gas,'  applies  to 
the  ease  of  death  resulting  from  asphyxia  caused 
by  inhaling  gas  accumulated  at  the  bottom  of  the 
well." 

This,  in  connection  with  the  remaining  seven 
points,  was  rightly  refused.  According  to  the 
undisputed  facts,  above  referred  to,  the  death  of 
the  insured  was  caused  by  external,  violent  and 
accidental  means,  and  without  any  conscious  or 
voluntary  act  on  his  part.  No  one  knowing,  as 
he  did,  the  shallowness  of  the  dug-out  portion  of 
the  well,  would  ever  suspect  the  presence  of 
noxious  gas  therein.  Doubtless  he  never,  for  a 
moment,  contemplated  the  slightest  danger.  His 
death  was  purely  accidental,  quite  as  much  so  as  if 
he  had  been  suddenly  and  unexpectedly  engulfed 
in  water  and  drowned.  The  deadly  but  invisible 
gas,  by  which  he  was  unconsciously  and  acci- 
dentally enveloped,  was  undoubtedly  the  external 
and  violent  cause  of  his  injury  and  death.  Ac- 
cording to  the  physician's  testimony,  above 
quoted,  its  violent  effect,  upon  the  vital  organs 
of  the  deceased,  was  plainly  visible  at  the  time 
of  the  post-mortem  examination.  As  was  well 
said  in  Paul  r.  The  Travelers'  Ins.  Co.  (112  N. 
Y.  472),  which  in  principle  rules  this  case  :  44 As 
to  the  point  raised  by  appellant  that  the  death 
was  not  caused  by  external  and  violent  means, 
within  the  meaning  of  the  policy,  we  think  it  a 
sufficient  answer  that  the  gas  in  the  atmosphere, 
as  an  external  cause,  was  a  violent  agency,  in 
the  sense  that  it  worked  upon  the  intestate  so  as 
to  cause  his  death.  That  a  death  is  the  result  of 
accident,  or  is  unnatural,  imports  an  external  and 
violent  agency  as  the  cause."  In  that  case,  the 
policy  on  which  suit  was  brought  provided  that 
the  insurance  should  not  extend  to  death  caused 
44  by  inhaling  gas."  It  appeared  that  the  in- 
sured was  found  dead  in  bed.  Gas  had  escaped 
in  the  room,  and  death  was  caused  by  breathing 
the  atmosphere  of  the  room  filled  with  gas.  It 
wa9  held  that  death  was  not  caused  by  the  inhal- 
ing of  gas  within  the  meaning  of  the  policy.  The 
company  relied  upon  the  same  narrow  and  tech- 
nical defence  that  is  made  by  the  defendant  in 
this  case.  In  an  able  opinion,  reported  in  45 
Hun,  313,  the  learned  Judge  of  the  General 


Term,  whose  judgment  was  afterwards  affirmed 
by  the  Court  of  Appeals*  said,  inter  alia  :  44  Was 
the  death  of  the  intestate  caused  by  or  through 
external,  violent,  and  accidental  means,  within 
the  language  of  the  policy  ?  .  .  .  .  We  should 
say  the  death  was  due  to  external  and  violent 

means  as  clearly  as  drowning  The  cause 

of  death  came  from  outside  as  surely  as  would  a 
rifle  ball,  or  water  in  the  case  of  drowning.  The 
escape  of  gas  into  the  room  was  violent  in  the 
same  sense  that  would  be  the  flow  of  water  into  a 
wrecked  vessel.  In  either  case,  the  external  means 
constitute  the  cause  which  produces  death.  It  is 
a  violent  death,  produced  by  an  external  power, 
not  natural.  Some  poisons,  such  as  opium  and 
chloral,  produce  no  violent  action  on  the  human 
system.  The  man  who  descends  into  a  well  of 
carbonic  acid  gas  is  killed  with  no  greater  vio- 
lence, perhaps,  than  was  the  intestate.  Yet  in 
all  these  cases  the  result  would  be  called  a  vio- 
lent death   We  also  think  the  words, 

4  inhaling  of  gas,'  were  used  to  designate  those 
common  uses  of  gas  in  dentistry,  surgery,  etc. 
....  Evidently  an  exception  from  death  caused 
by  a  surgical  operation  was  not  broad  enough  to 
include  the  use  of  anaesthetics  preparatory  to  the 
operation.  It  contemplated  a  voluntary  and  in- 
telligent act  by  the  assured,  not  an  involuntary 
and  unconscious  act." 

On  this  question,  the  Court  of  Appeals,  in 
affirming  the  decision  of  the  General  Term,  said  : 
44  A  careful  consideration  of  this  instrument  and  of 
the  scope  and  design  of  its  provisions,  leads  us  to 
the  conclusion  that  the  appellant  must  fail  in  its 

contention   In  expressing  its  intention  not 

to  be  liable  for  death  from  4  inhaling  of  gas,'  the 
company  can  only  be  understood  to  mean  a  vol- 
untary and  intelligent  act  by  the  insured,  and  not 
an  involuntary  and  unconscious  act.  Read  in 
that  sense  and  in  the  light  of  the  contrast,  these 
words  must  be  interpreted  as  having  reference  to 
medical  or  surgicial  treatment,  in  which,  ex  vi 
termini,  would  be  included  the  dentist's  work,  or 
to  a  suicidal  purpose.  Of  course  the  deceased  must 
have,  in  a  certain  sense,  inhaled  gas;  but,  in 
view  of  the  finding  that  the  death  was  caused  by 
accidental  means,  the  proper  meaning  of  the 
words  compels,  as  does  the  logic  of  the  thing, 
the  conclusion  that  there  was  not  that  voluntary 
or  conscious  uct,  necessarily  involved  in  the  pro- 
cess of  inhaling.  An  accident  is  the  happening  of 
an  event  without  the  aid  and  the  design  of  the  per- 
son, and  which  is  unforeseen   To  inhale 

gas  requires  an  act  of  volition  on  the  person's  part 
before  the  danger  is  incurred.  Poison  may  be 
taken  by  mistake,  or  poisonous  substances  may 
be  inadvertently  touched ;  but,  whatever  the 
motive  of  the  insured,  hia  act  precedes  either 

fact   If  the  policy  had  said  that  it  was 

not  to  extend  to  any  death  caused  wholly  or  in 
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part  by  gas,  it  would  have  expressed  precisely  I  strictly  enforced.    We  have  no  doubt  they  apply 


what  the  appellant  now  says  is  meant  by  the 
present  phrase,  and  there  could  have  been  no 
room  for  doqbt  or  mistake.  Policies  of  insur- 
ance are  to  be  liberally  construed,  and,  as  in  all 
contracts,  conditions  are  to  be  construed  strictly 
against  those  for  whose  benefit  they  are  reserved." 

The  principles,  so  well  stated  and  enforced  in 
the  cases  above  cited,  were  afterwards  approv- 
ingly considered  in  Bacon  ».  United  States  Mut. 
Accident  Association  (123  N.  Y.  304).  In  further 
support  of  the  same  principles  reference  might  be 
made  to  other  authorities,  among  which  are  2  May 
on  Insurance,  3  Ed.  §§  516,  530,  in  which  refer- 
ence is  made  to  Trew  v.  Assurance  Co.,  5  H.  &  N. 
Exch.  211);  Winspear  v.  Accident  Ins.  Co.  (L. 
R.  6  Q.  B.  D.  42)  ;  Accident  Ins.  Co.  v.  Crandall 
(120  U.  S.  532);  Mallory  v.  Travelers'  Ins.  Co. 
(47  N.  Y.  52);  Life  and  Accident  Ins.  Co.  v. 
Burroughs  (69  Pa.  43) ;  McGlinchey  v.  Fidelity 
and  Casualty  Co.  (80  Maine,  251)  ;  Eggenberger 
r.  Guarantee  M.  A.  Association  (41  Fed.  Rep. 
172);  U.  S.  Mut.  Accident  Association  v.  New- 
man (3  Southeastern  Rep.  805);  but  further 
elaboration  is  unnecessary. 

This  case  is  not  ruled  by  Pollock  v.  U.  S. 
Mut.  Accident  Association  (102  Pa.  230),  on 
which  defendant  relies.  While  that  case  may 
well  stand  upon  its  own  peculiar  facts,  we  think 
the  present  case  is  clearly  distinguishable  in  its 
controlling  facts  as  well  as  in  the  principles  ap- 
plicable to  them.  In  that  case  the  injury  did 
not  result  from  external,  violent,  and  accidental 
means.  The  fatal  drug  was  voluntarily  and  in- 
tentionally taken  by  the  deceased.  In  deciding 
that  case  this  Court  never  could  have  intended 
to  lay  down  the  broad  rule  that  in  construing  an 
accident  policy  there  is  no  distinction  between 
external,  violent,  and  accidental  causes  of  death 
and  those  cases  in  which  death  results  from  vol- 
untary acts.  What  was  decided  in  that  case  was 
that,  under  the  various  clauses  of  the  policy  sued 
on,  there  could  be  no  recovery ;  and  it  was  unim- 
portant whether  the  means  arose  from  the  de- 
signing act  of  the  insured  or  otherwise. 

Another  ground  of  defence  suggested  in  defen- 
dant's fifth,  sixth,  and  seventh  points  was  that 
the  deceased  was  injured  in  an  occupation  or  ex- 
|>osure  classed  by  the  company  as  more  hazardous 
than  that  specified  in  the  policy,  etc.  The  points 
referred  to  appear  to  be  predicated  of  testimony 
which  was  improperly  before  the  jury.  The  com- 
pany, in  disregard  of  the  provisions  of  the  Act  of 
May  11,  1881  (P.  L.  20),  had  failed  to  attach  to 
the  policy  copies  of  the  by-laws  or  application, 


to  such  companies  as  the  defendant. 

Without  further  referring  to  the  specifications 
of  error,  it  is  sufficient  to  say  that  neither  of  them 
is  sustained. 

The  deceased  was  accidentally,  violently,  and 
fatally  asphyxiated  by  the  unknown  presence  of 
a  fluid  foreign  to  his  perron.  If  that  fluid  had 
been  oil,  smoke,  water,  or  molten  metal,  the  re- 
sult would  have  been  substantially  the  same ; 
death,  caused  not  so  much  by  the  inhalation  of 
the  fluid  as  by  its  action  in  excluding  life-sup- 
porting air,  would  have  inevitably  resulted.  A 
fair  construction  of  the  policy  leads  to  the  con- 
clusion reached  by  the  Court  below  that  death 
resulting  from  causes  such  as  killed  the  intestate 
is  not  within  any  of  the  exemptions  relied  on  by 
the  company. 

Judgment  affirmed.  r.  ii.  n. 


July  '91,  65. 


Snider  v.  Bacr. 


May  21,  1891. 


Decedent's  estate — Will — Construction  of— Act 
of  April  8,  1883. 

A  testator  who  was  childles*,  after  expressing  his 
desire  "to  settle  my  wordly  affaire,"  provided  as  fol- 
lows :  "  Also,  I  direct  that  my  beloved  wife,  A.,  shall 
have  and  hold  the  property  in  B.,  where  I  now  reside, 
said  A.  to  have  the  sole  control  of  the  same,  during 
her  lifetime,  and  at  the  discretion  of  my  beloved  wife 
A.,  she  shall  order  my  executor  to  sell  the  real  estate 
at  public  sale  or  at  private  sale,  all  my  real  estate  to 
the  best  advantage  of  my  wife,  and  1  hereby  empower 
my  executor  to  make  deeds  of  conveyances  for  the  same 
as  fully  as  I  could  have  done  in  my  lifetime  ;  aud  the 
moneys  realized  from  the  sale  of  my  real  estate,  my 
executor  shall  pay  over  to  my  beloved  wife,  A.,  and 
she,  the  said  A.,  shall  have  power  to  dispose  of  the 

same  by  bequeath  or  as  she  directs  Also,  I 

direct  that  my  wife,  A.,  shall  have  aud  hold  all  my 
personal  property  for  her  own  :" 
Held,  that  A.  took  a  fee. 

It  detracts  nothing  from  a  fee  for  a  testator  to  say  that 
his  devisee  shall  have  the  sole  control  of  the  property 
!  during  her  lifetime  ;  and  an  absolute  gift  of  money  is 
not  qualified  by  a  superfluous  authority  to  bequeath  it. 

Appeal  of  Jacob  H.  Baer,  executor  of  Anna 
Shaffer,  deceased,  defendant,  from  the  judgment 
of  the  Common  Pleas  of  York  County,  in  an 
action  of  ejectment,  brought  by  Catharine  Snider, 
to  recover  a  lot  of  ground  in  the  oity  of  York. 

The  parties  agreed  upon  a  case  stated  which 
set  forth  in  substance  that  Michael  S.  Shaffer, 


and  should  not  have  been  permitted,  against  the  brother  of  the  plaintiff,  died  February  16, 
plaintiff's  objection,  to  give  them  in  evidence.  1 1877,  testate,  seised  of  the  land  in  question,  and 
The  Act  was  passed  in  the  interest  of  honesty!  of  no  other  real  estate,  and  leaving  to  survive 
and  fair-dealing,  and  its  provisions  should  be  |  him  a  widow,  Anna  Shaffer,  but  no  lineal  de- 
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scendants.  Testator,  after  reciting  his  desire  to 
settle  his  worldly  affairs,  provided  as  follows  : — 

tint.  I  direct  that  all  my  debts  and  funeral  Ex- 
pense* be  paid  as  Soon  after  uiy  decease  as  possible, 
out  of  the  first  monies  that  Shall  come  into  the  hands 
of  uiy  Executor  from  any  portion  of  my  Estate  real  or 
personal.  Also,  I  direct  that  my  beloved  wife  Anna, 
Shall  have  and  hold  the  property  in  Bottstown,  where 
I  now  reside.  Said  Anna  to  have  the  Sole  control  of 
the  Same,  during  her  lifetime,  and  at  the  discretion  of 
my  beloved  wife  Anna,  She  Shall  order  my  Executor 
to  Sell  the  real  Estate  at  public  Sale,  or  at  private  Sale, 
all  my  real  Estate  to  the  best  advantage  of  my  wife. 
And  I  hereby  Empower  my  Executor  to  make  deeds  of 
conveyances  for  the  Same  as  fully  as  I  could  have  done 
in  my  lifetime  ;  and  the  moneys  realized  from  the  Sale 
of  my  real  Estate,  my  Executor  Shall  pay  over  to  my 
beloved  wife,  Anna,  and  She  the  Said  Anna,  Shall 
have  power  to  dispose  of  the  Same  by  bequeath  or  as 
she  directs. 

Also,  I  direct  that  my  wife  Anna,  Shall  have  and 
hold  all  my  personal  property  for  her  own 


And  I  do  hereby  make  and  ordain  Jacob  Hear  Executor 
of  this  my  last  will  and  Testament ;  In  witness  where- 
of, etc. 

Anna  Shaffer  died  November  14,  1889,  seised 
of  no  other  real  estate  than  the  property  in 
question,  leaving  a  will  dated  February  15, 
188.J,  whereby  she  provided,  inter  alia : — 

Also,  I  direct  that  my  Execntor  Shall  Sell  at  public 
Sale  all  my  real  Estate  to  the  beat  advantage  of  my 
heirs  hereinafter  named  and  1  hereby  empower  him  to 
make  Deeds  of  conveyances  for  the  same  as  fully  as  I 
could  have  done  in  my  lifetime ;  and  also,  all  my  per- 
sonal property,  to  be  Sold  by  my  Executor,  and  the 
balance  if  any  is  left,  Shall  be  Equally  distributed 
among  the  several  named  persons  to  Jenny  Petery 
wife  of  Jonathan  Petery,  Fertiuent  Petory,  Daniel 
Petery,  and  Catharine  Snyder  wife  of  Henry  Snyder, 
t  Share  and  Share  alike,  among  those  four  persons 
named  above,  or  their  heirs.  And  I  do  hereby  make 
and  ordain  Jacob  H.  Baer  Executor  of  this  my  last  will 
and  Testament ;  In  witness  whereof,  etc. 

Catharine  Snider,  named  in  this  latter  will 
and  the  plaintiff,  are  one  and  the  same  person. 
If  the  Court  should  be  of  opinion  that  the  fee  in 
said  land  is  in  the  heir-at-law  of  said  Michael  S. 
Shaffer,  then  judgment  to  be  entered  for  the 
plaintiff*  with  costs,  otherwise  for  the  defendant, 
etc. 

The  Court,  Latimer,  P.  J.,  entered  judgment 
for  the  plaintiff,  saying  : — 

"  This  is  a  close  case,  but  a  careful  exnmina- 
tion  of  the  numerous  cases  cited  and  of  many 
others,  has  strengthened  the  impression  formed 
at  the  argument  that  the  fee  in  the  premises  in 
dispute  is  in  the  plaintiff;  and  that  defendant's 
testatrix,  Anna  Shaffer,  took  under  the  will  ol 
Michael  S.  Shaffer  no  more  than  a  life  estate, 
with  powers  to  direct  a  sale  and  appoint  the  pro- 
ceeds, which  she  never  exercised. 

"The  9th  section  of  the  Act  of  April  8,  1833, 
declares:  'All  devises  of  real  estate  shall  pass 
the  whole  estate  of  the  testator  in  the  premises 
devised,  although  there  be  110  words  of  inherit- 


ance or  of  perpetuity,  unless  it  appears  by  a 
devise  over,  or  by  words  of  limitation,  or 
otherwise  in  the  will,  that  the  testator  intended 
to  devise  a  less  estate.'  The  will  of  Michael 
Shaffer  contains  no  devise  over,  but  it  does  con- 
tain an  express  limitation  of  the  estate  devised 
to  his  wife  '  during  her  lifetime,'  and  hence  the 
Act  of  1833  does  not  apply. 

"  But  it  is  contended  that  as  the  testator  pre- 
ceded the  devise  to  his  wife  by  general  words 
expressive  of  an  intent  to  dispose  of  his  whole 
estate — 1  As  to  such  worldly  estate  as  it  litis 
pleased  God  to  bless  me  with,  I  dispose  of  the 
same  as  follows,' — and  as  the  wile  was  the 
sole  beneficiary  under  the  will,  and  is  clothed 
with  certain  powers  of  disposal  over  the  realty, 
and  as  there  is  no  devise  over,  the  widow  took  a 
fee  notwithstanding  the  limitation  contained  in 
the  devising  clause. 

u  It  is  a  perfectly  familiar  principle,  illustrated 
by  a  multitude  of  cases,  which  it  is  not  necessary 
now  to  cite,  that  where  a  testator,  by  general 
introductory  words,  evinces  an  intent  to  dispose 
of  his  whole  estate,  those  words  are  to  be  carried 
into  the  devising  clauses,  and  under  them  specific 
devisees  may  lake  the  fee  without  words  of  inherit- 
ance, but  such  introductory  phrases  will  not  of 
themselves  create  a  fee  nor  carry  an  estate  clearly 
omitted  (Hupp  v.  Eberly,  79  Pa.  141);  nor 
enlarge  a  devisee's  estate  into  a  fee  when  there 
is  a  clear  intention  to  give  a  less  estate.  (Burkall 
v.  Bucher,  2  Binn.  455.)  They  may  serve  to 
supply  the  want  of  words  of  inheritance,  but  not 
to  contradict  or  defeat  an  express  limitation  of 
the  estate  devised,  such  as  this  will  contained. 

"  It  is  true  that  a  general  devise  with  power 
to  dispose  of  the  corpus  may  carry  a  fee  (Mussel- 
man's  Estate,  89  Pa.  469  ;  Church  v.  Disbrow, 
52  Id.  219),  and  that  a  devise  for  life  with  an 
absolute  power  of  disposal  in  some  cases  carries  a 
fee.  (Morris  r.  Pfahler,  1  Watts,  389:  Grove's 
Estate,  58  Pa.  429.)  But  here  the  power  of 
disposal  given  to  the  widow,  the  life-tenant,  is  by 
no  means  an  absolute  power;  on  the  contrary  it 
is  limited  both  as  to  time  and  method.  She.  is 
given  discretionary  power  to  direct  a  sale  of  the 
realty  devised,  but  such  sale  is  to  be  made  by  the 
executor;  she  is  given  the  right  to  receive  the 
proceeds,  but  has  no  power  to  expend  them,  only 
to  dispose  of  them  '  by  bequeath  or  as  she  shall 
direct'  which  seems  to  contemplate  a  disposition 
of  the  proceeds  by  will.  Her  |>ower  is  confined 
to  the  use  of  the  realty  for  life,  to  directing  its 
sale,  and  to  appointing  the  proceeds  by  will. 
Such  limited  powers  are  entirely  insufficient  to 
enlarge  an  expressly  defined  life  estate  into  a  fee 
under  any  of  the  decisions.  And  where  the 
estate  is  given  for  life  only,  though  coupled  with 
a  general  power  of  disposal,  the  devisee  takes 
only  for  life,  unless  the  general  intent  would  be 
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defeated  by  adhering  to  the  particular  intent. 
(Church  v.  Disbrow,  52  Pa.  219.)  There  is  no 
general  intent  apparent  in  this  will  that  would 
be  defeated  by  carrying  out  the  expressed  inten- 
tion of  the  testator  to  give  his  wile  a  life  estate 
in  his  realty  with  power  of  appointment  of  its 
proceeds  if  sold  in  her  lifetime.  In  Forsythe 
v.  Forsythe  (108  Pa.  129),  there  was  a  devise 
for  life,  witli  an  absolute  power  of  disposal  of 
the  corpus,  unlimited  as  to  time  or  manner,  and 
it  was  held  that  the  devisee  took  only  a  life 
estate,  with  power  of  dis|>osal,  that  was  well  exe- 
cuted by  her  devise  of  the  premises  in  fee.  Thus 
the  primary  intent  to  give  her  onlv  a  life  estate 
prevailed,  though  she  was  clothed  with  all  the 
powers  of  absolute  ownership.  In  Hinkle's 
Estate  (IK,  Pa.  490).  it  was  held  that  when 
there  was  an  express  HfV  estate,  a  power  '  to  sell 
and  dispose  of  the  same  as  he  may  desire,'  did  not 
serve  to  enlarge  the  life  estate  into  a  fee.  It  is 
true  that  in  the  latter  ease  there  was  a  devise 
over,  but  the  ruling  is  not  put  upon  that  ground. 

"  It  is  true  that  this  widow  was  the  only  object 
of  the  testator's  solicitude,  and  the  only  benefi- 
ciary under  his  will;  and  that,  in  general,  testa- 


from  doubt.  We  must  believe  that  he  intended 
to  die  intestate  of  this  land,  if  his  widow  should 
fail  to  exercise  the  power  he  conferred  upon  her 
of  compelling  the  sale  of  the  land,  and  of  Hp- 
pointment  of  its  proceeds.  She  did  not  exercise 
these  powers.  She  never  directed  the  land  to  be 
sold,  and  consequently  the  time  never  arrived  fur 
her  to  exercise  the  power  of  appointment  of  the 
proceeds.  Ner  power  was  limited,  not  general, 
but  expressly  confined  to  the  proceeds  of  sale. 
And  a  power  of  appointment  of  the  proceeds  of 
sale  is  not  well  exercised  by  a  devise  of  the  corpus. 
( Wood's  Estate,  1  Barr,  308.)  And  hence  her 
will  containing  a  general  devise  of  all  her  land 
was  not  an  exercise  of  the  power,  even  though 
the  premises  in  dispute  devised  under  her  hus- 
band's will  were  all  the  lands  she  posseKsed.  It 
follows  from  what  has  l>een  said  that  the  plaintiff, 
the  heir-at-law  of  Michael  S.  Shaffer,  took  at  his 
death  a  fee  simple  estate  in  the  premises  in  dis- 
pute, subject  to  the  widow's  life  estate,  and  sub- 
ject to  be  defeated  "by  her  exercise  of  the  powers 
of  sale  and  appointment  conferred  on  her  by  her 
husband's  will.  This  estate  became  absolute  at 
the  death  of  Anna  Shaffer,  without  having  exer- 


mentary  provisions  for  widows  are  to  he  liberally  cised  the  powers,  and  the  plaintiff  having  an  in- 
interpreted.  Prima  facie  the  first  Inker  is  the'  defeasible  estate  in  lee  simple  in  the  premises  in 
principal  object  of  testator's  bounty,  and  in  doubt-  dispute  is  entitled  to  their  possession  as  against 
ful  cases  the  construction  leans  in  favor  of  making  Anna  Shaffer's  executor." 

the  gift  to  him  as  effectual  as  possible,  (ltewaltl  Whereupon  defendant  appealed,  assigning  the 
v.  Ulrieh,  23  Pa.  388.)    But  these  rules  of  con- 1  judgment  of  the  Court  for  error. 

V.  K.  Keesey  (Horace  Keetey  with  him),  for 
ap|H'llant. 

The  devising  clause,  "  I  direct  that  my  be- 
loved wife  Anna  shall  have  and  hold  the  property  . 


struction  are  only  operative  in  doubtful  cases, 
assisting  in  the  interpretation  of  obscure  phrase- 
ology, and  are  never  |>ermitted  to  modify  a  clearly 
defined  gift  or  defeat  an  unambiguously  expressed 
intent.  When  there  is  no  ambiguity  in  the  lan- 
guage there  will  be  no  construction  against  t lit 


in  Bottstown,  where  I  now  reside,"  passes  a  fee. 
The  next  clause  was  merely  intended  to  enlarge 


Robert* 


2  P 


plain  meaning,  is  a  cardinal  rule  of  construction  •  her  powers,  and  is  surplusage, 
of  wills ;  and  the  inlerpretation  is  always  to  be 
liberal  in  'favor  of  the  heirs-at-law  and  strict 
against  devisees.  An  heir-at-law  can  only  be 
disinherited  by  express  devise,  or  necessary  im- 
plication, which  has  been  defined  to  be  such  a 
strong  probability  that  an  intention  to  the  con- 
trary cannot  be  sup|K>sed.  (3  Jarman  on  Wills 
(/ith  edition),  704.) 

"  Here  the  words  of  the  devise  clearly  define 
the  estate  given  to  the  widow  to  be  a  life  estate. 
The  particular  intent  to  provide  for  his  widow 
in  that  way,  and  by  the  powers  of  side  and  ap- 
pointment of  proceeds  conferred  on  her,  is  not  in 
conflict  with  any  general  intent  to  be  drawn  from 
the  whole  scope  of  the  will,  and  the  particular 
intent  prevails.  Especially  is  this  so  in  lavor  of 
the  heir-at-law,  who  is  the  plaintiff  in  this  case, 
and  who  is  not  to  be  disinherited  by  doubtful 
construction  or  conjecture  as  to  the  testator's  in- 
tention.   (Itupp  r.  Eberly,  79  Pa.  141.) 

»4  We  can  only  judge  of  this  testator's  intention 
by  the  language  he  used,  and  ite  meaning  is  free 


241. 


Shirey  v.  Poatlethwaite,  72  Pa.  40. 
Martin  v.  McDevitt,  30  Leg.  Int.  »2. 
Rockell  r.  Eddinjjer,  *81  Pa.  523. 

The  introductory  clause,  "  and  as  to  such 
worldly  estate  as  it  has  pleased  God  to  intrust 
me,  I  dis|>ose  of  the  same  as  follows,"  should  be 
read  with  the  devising  clause,  to  show  that  an 
intestacy  was  not  intended,  and  to  show  the 
amount  and  character  of  the  estate  disposed  of. 
Schriver  «\  Meyer,  19  Pa.  87. 
Wood  r.  Hill,  Id.  513. 
Walker  v.  Walker,  28  Id.  40. 
Mutter's  Estate,  38  Id.  314. 

Even  if  the  gift  to  his  wife  be  for  life,  it  is 
without  any  limitation  over  and  without  the  in- 
tervention of  a  trustee  ;  such  a  bequest  is  absolute. 
Merkfd's  Appeal,  109  Pa.  238. 
Smith's  Appeal,  23  Id.  9. 
Diehl's  Katate,  3G  Id.  120. 
Silknittor'H  Appeal,  45  Id.  365. 
Grove's  Estate,  58  Id.  432. 
Church  v.  Disbrow,  52  Pa.  219. 
Post  p.  Dillon,  8  Phila.  31. 
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Kolosou  r.  Collnui,  23  Fa.  L.  J.  155. 
Smith  v.  Fulkiiwoii,  25  Pa.  109. 
Morris  v.  Phaler,  1  W.  389. 
Mussulman's  Estate.  39  Pa.  3(i9. 
Suhuffeliue  r.  Kessler,  5  R.  115. 
Mrs.  Shatter,  at  all  events,  executed  the  power 
contained  in  her  husband's  will. 
Mutter's  Estate,  38  Pa.  321. 

1  Jarmanou  Wilts,  415,  416.  , 
Keefer  v.  Schwartz,  47  Pa.  503. 
Act  of  June  4,  1 879,  §  3  (Pnrd.  1713,  §  25). 
Jiobert  F.  Gibton,  tor  appellee. 
The  devising  clause  followed  by  the  next  one 
gave  only  a  life  eslate. 

A  will  mqst  be  so  construed  as  to  render 
every  part  of  it  effective.  This  restricting  clause 
cannot  be  ignored. 

Mutter's  Estate,  38  Pa.  321. 
1  Jartuan  on  Wills,  415-6. 
There  is  no  residuary  clause,  but  its  omission, 
even  though  accidental,  cannot  be  supplied. 
Carman's  Appeal,  2  Penny.  336. 
The  rule  established  by  the  Act  of  April  8, 
1833,  is,  that  if  the  intention  of  the  testator  to 
the  contrary  appears  in  the  will,  the  Act  does 
not  apply. 

Shirey  r.  Postlethwaite,  72  Pa.  40. 
Koekell  r.  Eddinger,  81  Id.  525. 
Only  in  douhtlul  eases  the  law  leans  in  favor 
of  the  first  taker  as  the  principal  object  of  the 
testator's  bounty. 

Amelia  Smith's  Appeal,  23  Pa.  9. 
Kewalt  v.  L'lrich,  Id.  388. 
An  introductory  clause,  expressive  of  an  intent 
to  dis|K>se  of  the  testator's  whole  estate,  will  not 
carry  an  estate  clearly  omitted.    Much  less  will 
it  have  any  weight  where  there  is  not  only  a  clear 
omission  but  also  an  express  restriction.    For  it 
is  found  that  in  none  of  the  cases  in  which  such 
an  introductory  clause  has  been  permitted  to  have 
a  deciding  or  partial  weight  in  construing  a  fee, 
are  there  words  of  limitation  or  restriction. 
Soh river  i\  Meyer,  19  Pa.  87. 
Wood  r.  HilU,  19  Id.  513. 
Walker  c.  Walker,  28  Id.  40. 
Bnrkart  r.  Bncher,  2  Binn.  455. 
Steele  v.  Thompson,  14  S.  &  U.  84. 

It  is  contended  by  appellant  that  even  if  it  is  a 
gift  for  life,  it  is  without  any  limitation  over  and 
without  the  intervention  of  a  trustee,  and  there 


Forsvther.  Forsythe.  108  Fd.  131. 
Hinkle's  Appeal,  1 16  Id.  497,  and  the 
cited. 


therein 


The  |K>wer  here  is  not  absolute,  and  not  over 
the  corpus. 

October  5,  1891.  Paxson,  C.  J.  We  agree 
with  the  Court  below  that  this  is  a  close  case. 
Its  solution  must  mainly  depend  upon  the  proper 
construction  of  the  will  of  Michael  S.  Shatter, 
deceased.  The  testator,  after  expressing  his 
desire  "to  settle  my  wordly  affairs,"  thus  dis- 
poses of  the  real  estate  in  controversy.  "  Also,  I 
direct  that  my  beloved  wile,  Anna,  shall  have 
and  hold  the  property  in  Bottstown  where  1  now 
reside,  said  Anna  to  have  the  sole  control  of  the 
same,  during  her  lifetime,  and  at  the  discretion 
of  my  beloved  wife,  Anna,  she  shall  order  my 
executor  to  sell  the  real  estate  at  public  sale,  or 
at  private  sale,  all  my  real  estate  to  the  best  ad- 
vantage of  my  wife.  And  I  hereby  empower  my 
executor  to  make  deeds  of  conveyances  for  the 
same  as  fully  as  1  could  have  done  in  my  lifetime  ; 
and  the  moneys  realized  from  the  sale  of  my  real 
estate,  my  executor  shall  pay  over  to  my  beloved 
wife,  Anna,  and  she,  the  said  Anna,  shall  have 
power  to  dispose  of  the  same  by  bequeath,  or  as 

she  directs  Also,  I  direct  that  my  wife, 

Anna,  shall  have  and  hold  all  my  personal  prop- 
erly for  her  own." 

The  learned  Judge  below  held  that  the  widow 
of  the  testator  took  but  a  life  estate  in  the  land, 
with  a  power  to  compel  a  sale  thereof,  and  to  ap- 
point the  proceeds,  and  that  the  testator  intended 
to  die  intestate  in  case  his  widow  failed  to  exer- 
cise these  powers. 

From  the  case  stated  it  appears  that  the  widow 
never  did  exercise  these  powers ;  the  real  estate 
in  controversy  remained  unsold  at  the  time  of  her 
death.  This  contest  is  between  the  heir-at-law 
of  the  testator,,  and  the  executor  of  bis  wife. 
The  Court  below  entered  judgment  upon  the 
case  stated  in  favor  of  the  heir-at-law. 

A  careful  consideration  of  the  case  leads  us  to 
a  different  conclusion.  The  testator  evidently 
intended  to  dispose  of  his  entire  estate.    He  was 

'  i  childless ;  his  wife  was  the  sole  object  of  his 
fore  a  fee.    Merkel  s  Appeal,  cited  in  rapport  ol  I  ^        .   there  ^  n<)  ot|ier  „  named  op 

tins  involved  only  personalty,  and  all  of  the  cases  \  n.lerr<id  to  in  the  wilL  The  tirgt  sentence  of  th0 
cited  involved  personally  so  ely,  except  Smith  s  wi„t  in  the  paragraph  above  ouotedi  a^jed  the 
Appeal  (23  Pa.  9),  in  which  there  were  words  ,ee  He  ,n8  wjfe  M  shaI|  ,,ave  and  ho,d  the 
of  entailment,  and  Grove  s  hstate  (08  Id.  429),  propertv  in  Bottstown,  where  I  now  reside." 
in  which   realty  and   personalty   were  jointly  While  this  language  in  a  deed  would  not  carry  the 

fee,  it  is  otherwise  in  a  will.  Having  thus  given 
the  fee,  what  was  there  to  cut  it  down  to  a  life 
estate  ?  Admittedly  nothing,  except  the  next 
sentence  in  which  the  testator  says :  u  Said  Anna 
to  have  the  sole  control  of  the  same  during  her 
lifetime,"  etc.  But  this  was  mere  surplusage. 
After  giving  a  fee  it  cannot  be  cut  down  to  a 


devised,  but  the  realty  was  held  to  vest  in  fee  on 
other  and  distinct  grounds. 

A  life  eslate  is  not  enlarged  by  even  an  abso- 
lute power  of  disposal. 

FUher  v.  Herbell,  7  W.  &  S.  63. 

Musaelman's  Estate,  39  Pa.  469. 

l'alethorpr.  Bergner,  52  Id.  149. 

Uoffner  v.  Wynkoop,  97  Id.  132. 
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life  estate  by  the  unnecessary  provision  that  she 
should  have  the  control  of  it  during  her  life. 
The  testator  may  have  thought  that  in  some  way 
which  he  did  not  understand,  his  executor  might 
interfere  with  his  widow's  enjoyment  of  the 
property,  and  the  clause  in  question  may  have 
been  inserted  to  prevent  this.  In  either  view  ofi 
the  case  the  language  is  without  legal  effect,  and 
might  well  have  been  omitted.  He  then  orders 
the  executor  to  sell  the  property  whenever  the 
widow  shall  direct,  and  then  follows  this  signifi- 
cant sentence :  "  And  the  moneys  realized  from 
the  sale  of  my  real  estate,  my  executor  shall  pay 
over  to  my  beloved  wife,  Anna,  and  she,  the  said 
Anna,  shall  have  the  power  to  dispose  of  the 
same  by  bequeath  or  as  she  directs."  The 
learned  Judge  below  construed  this  as  merely  a 
power  of  appointment  of  the  proceeds  of  the 
dale,  whereas  it  is  an  absolute  gift  of  the 
money,  and  the  superadded  power  of  appoint- 
ment is  the  merest  surplusage. 

It  detracts  nothing  from  a  fee  for  a  testator  to 
gay  that  his  devisee  shall  have  the  sole  control  of 
the  property  during  her  lifetime  ;  and  an  absolute 
gift  of  money  is  not  qualified  by  a  superfluous 
authority  to  bequeath  it. 

We  have  here  a  childless  testator  who  gives 
the  sole  interest  in  the  land  to  his  wife.  We 
think  the  case  comes  within  the  ninth  section  of 
the  Act  of  April  8,  1833,  which  delares :  "  AH 
devises  of  real  estate  shall  pass  the  whole  estate 
of  the  testator  in  the  premises  devised,  although 
there  be  no  words  or  inheritance  or  of  perpetuity 
unless  it  appears  by  a  devise  over,  or  by  words  of 
limitation  or  otherwise  in  the  will,  that  the  testa- 
tor intended  to  devise  a  less  estate." 

The  will  of  Michael  Shaffer  contains  no  devise 
over,  nor  do  we  find  any  express  limitation  of 
the  estate  to  his  wife  for  life  only.  I  have  not 
discussed  the  authorities.  It  is  sufficient  to  refer 
to  Morris  v.  Phaler  (1  Watts,  889)  ;  Mussulman's 
Estate  (39  Pa.  469) ;  Church  v.  Disbrow  (52  Id. 
219)  ;  Grove's  Estate  (f>8  Id.  429). 

The  judgment  is  reversed,  and  judgment  is  now 
entered  in  favor  of  the  defendant  in  the  case 
stated.  11.  c.  o. 


July  '91,  4. 


Logan  v.  Eva. 


May  22,  1891. 


these  facts,  know  of  the  existence  of  the  separate 
estate,  ami  of  it*  application,  is  sufficient  to  establish 
a  resulting  trust. 

A  purchaser  of  land  is  unaffected  by  a  secret  trust 
or  equity  unknown  to  him,  and  he  may  pass  a  title 
untrammelled  by  the  trust  to  a  person  who  has  notice 
of  it. 

This  rule  which  protects  a  pnrchaser  with  notice  is 
not  the  result  of  a  regard  for  hiio,  but  is  the  logical 
sequence  of  the  doctrine  that  a  hona  fide,  pnrchaser 
without  notice  of  a  trust  takes  a  title  unaffected  by  it. 
If  such  a  one  could  only  pass  his  title  to  persons 
ignoraut  of  the  trust,  the  value  of  his  property  would 
be  depreciated  and  its  enjoyment  impaired. 

Notice  to  a  purchaser  at  sheriff's  sale  under  a  mort- 
gage comes  too  late  if  the  mortgagee  had  no  notice 
wheu  the  mortgage  was  executed. 


Resulting  trust — Evidence  sufficient  to  raise — 
Purchase  by  one  having  knowledge  of  trust 
from  a  bonu  fide  owner  without  such  knowledge 
■—Kffeetof. 

Evidence  that  a  wife  is  possessed  of  a  separate  estate, 
and  that  a  portion  thereof  is  applied  to  the  purchase 
of  real  estate,  the  deed  to  which  is  taken  in  her  hus- 
band's name  without  her  knowledge,  and  that  a  party 
subsequently  sought  to  be  charged  with  kuowledge  of 


Appeal  of  John  N.  Logan,  plaintiff,  from  the 
judgment  of  the  Common  Pleas  of  York  County, 
in  an  action  of  ejectment  brought  against  Henry 
G.  Eva  (and  in  which  Susan  Eva  was  added  as 
a  defendant),  to  obtain  possession  of  a  certain 
farm  in  Carroll  Township. 

The  proceedings  were  originally  brought  before 
a  justice  of  the  peace  under  the  Act  of  June  16, 
1836,  and  were  removed  by  the  defendants  into 
the  Common  Pleas. 

On  the  trial,  before  Latimer,  P.  J.,  the  plaintiff 
gave  in  evidence  deed  dated  May  4,  1886  :  John 
N.  Logan,  assignee  of  Lemuel  Ross  and  wife,  to 
Henry  G.  Eva,  for  the  premises  in  dispute;  mort- 
gage dated  September  19,  1885,  from  Henry  G. 
Eva  to  Vincent  K.  Keesey  upon  same  premises ; 
scire  facias  and  judgment  thereon  ;  levari  facias 
with  sheriff's  return  thereon  that  he  levied  upon, 
seized,  and  took  into  execution  the  real  estate  of 
Henry  G.  Eva  mortgaged,  and  sold  the  same  to 
John  N.  Logan  for  $1500,  June  29,  1889  ;  and 
also  deed  from  the  sheriff  to  John  N.  Logan, 
acknowledged  July  3,  1889,  for  the  property  in 
dispute.  After  giving  evidence  of  the  rental 
value  of  the  property,  plaintiff  rested. 

It  was  testified  on  the  part  of  the  defendants, 
that  about  1875  Susan  Eva  inherited  from  her 
uncle  in  England  about  $1775,  transmitted  by 
drafts  payable  to  her  own  order,  and  by  her  in- 
dorsed and  delivered  to  her  husband,  and  by  him 
deposited  in  his  own  name  in  the  Dillsburg  Bank, 
and  shortly  thereafter  checked  out  by  him.  The 
plaintiff  was  cashier  of  the  bank  at  the  time  of  this 
transaction.  About  two  years  after,  Susan  Eva 
loaned  $600  of  this  money  to  her  sister,  Eliza 
Berryman,  who  gave  no  note  or  other  evidence 
of  the  loan,  and  invested  it  in  a  farm.  The 
balance  of  Mrs.  Eva's  inheritance  was  used  by 
the  husband  in  the  purchase  of  such  things  as 
they  needed.  Some  time  after,  this  Berryman 
farm  was  conveyed  to  Henry  G.  Eva,  and  the 
$600  was  considered  as  part  of  the  purchase- 
money,  Mrs.  Eva  testifying  that  she  allowed  her 
husband  to  take  the  title  in  ber  name.  This 
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farm  Mr.  Eva  and  wife  sold  in  the  spring  of  1H85, 
and  Henry  G.  Eva  agreed  to  buy  from  John  N. 
Logan,  assignee  of  Lemuel  Ross,  the  premises  in 
dispute  for  $3f)00,  and  paid  him  on  account  of 

.  the  purchase-money,  $1200  of  the  money  received 
from  the  sale  of  the  Berry  man  form.  A  deed 
was  executed  by  Logan  to  Mr.  Eva  May  4,  1885, 
but  retained  by  him  until  the  payment  of  the  bal- 
ance of  the  purchase-money,  SeptembeY  19th. 
Mr.  Eva  and  Logan  called  on  V.  K.  Keesey,  Esq., 
and  applied  to  him  for  a  loan  of  $2000.  He 
agreed  to  loan  Mr.  Eva  the  money  on  a  mortgage 
provided  Mr.  Logan  would  become  surety  on  the 
accompanying  bond.  The  bond  was  so  executed, 
and  the  mortgage  from  Mr.  Eva  to  Keesey  exe- 
cuted, and  the  deed  to  Mr.  Eva  from  Logan  and 
the  mortgage  from  Mr.  Eva  to  Keesey  duly  de- 
livered. Mr.  and  Mrs.  Eva  testified  that  after 
the  sale  of  the  Berryman  farm  Mr.  Eva  received 
the  money  and  took  it  home  to  Mrs.  Eva,  who 
had  it  in  her  possession,  and,  after  paying  off 
some  debts  of  ber  husband's,  sent  him  to  buy 
from  Logan  the  premises  in  dispute,  giving  him 
$1200  to  pay  on  account  of  the  purchase- money, 
and  directed  him  to  have  the  deed  made  in  her 
name.  Mr.  Eva  testified  that  when  he  made  one 
of  the  payments  he  said  he  wanted  the  deed 
in  his  wife's  name.  This  Logan  denied.  The 
written  agreement  of  sale  was  between  Logan, 
assignee  of  Ross,  and  Henry  G.  Eva,  with  no 
reference  to  Mi's.  Eva,  and  the  receipts  in  the 
same  form  were  in  evidence.    There  was  no  evi- 

•  dence  that  Keesey,  the  mortgagee,  had  any 
notice  whatever  of  there  being  any  money  of 
Mrs.  Eva's  used  in  the  purchase. 

The  plaintiff  requested  the  Court  to  charge, 
inter  a/ia,  as  follows : — 

(3)  It  is  undisputed  that  John  N.  Logan  pur- 
chased this  land  in  controversy  at  a  sheriff's  sale 
of  the  same  on  a  levari  facias  issued  upon  a  judg- 
ment on  a  scire  facias  upon  the  mortgage  given  by 
Henry  G.  Eva  to  V.  K.  Keesey,  Esq.,  to  raise 
money,  with  which  to  pay  the  balance  of  the  pur- 
chase-money ;  that  said  mortgage  was  duly  re- 
corded, and  that  V.  K.  Keesey  had  no  knowledge 
or  notice  of  this  resulting  trust.  Under  these 
circumstances  John  N.  Logan  took  the  same  title 
V.  K.  Keesey  would  have  taken  had  he  pur- 
chased the  property  at  the  sheriff's  sale  free  and 
discharged  from  the  alleged  resulting  trust ;  and 
this  without  regard  to  whether  he  had  actual 
notice  or  not.  Answer.  This  point  is  refused. 
(Fifth  assignment  of  error.) 

(4)  Under  the  law  and  the  evidence  in  this 
case,  the  verdict  of  the  jury  must  be  for  the  plain- 
•iff.  Answer.  This  point  is  already  answered  in 
the  general  charge,  and  is  refused.  (Sixth  as- 
signment of  error.) 

(•">)  Where  a  purchaser  with  notice  of  a  result- 
ing trust  buys  real  estate  from  a  bona  jide  pur- 


chaser who  has  no  notice  of  such  resulting  trust, 
he  is  entitled  to  shield  himself  behind  the  title  of 
his  vendor.  Answer.  As  a  legal  proposition  this 
is  correct ;  but  I  do  n%t  think  the  question  arises 
precisely  in  this  case.  (Seventh  assignment  of 
error.) 

In  the  general  charge  the  Court  said  :  "  Now, 
to  recapitulate,  the  plaintiff  in  this  case  has  the 
legal  title  ;  ho  is  entitled  to  recover  in  this  case 
on  that  legal  title,  unless  the  defendant,  Mrs. 
Eva,  has  shown  such  a  case  as  establishes  a  re- 
sulting trust  in  her  by  reason  of  the  money  of  her 
separate  estate  having  gone  into  the  purchase  of 
the  property,  and  unless  the  evidence  shows  that 
at  the  time  of  the  execution  of  the  mortgage  by 
Mr.  Eva,  under  which  Mr.  Logan  claims,  he  hnd 
knowledge  of  that  fact.  The  measure  of  evi- 
dence I  have  fully  detailed  to  you — the  amount 
of  proof  that  is  required  to  be  adduced  by  a 
woman  claiming  property  against  her  husband's, 
creditors,  and  against  her  husband's  mortgagee. 
If  you  find  that  there  is  not  sufficient  evidence  to 
show  clearly  and  convincingly  that  her  money 
went  into  the  purchase  of  the  property,  it  is  your 
duty  to  find  in  this  case  a  verdict  for  the  plaintiff 
for  the  property  descrihed  in  the  writ.  It  will 
then  be  your  further  duty  to  inquire  into  the  an- 
nual value  of  this  property  from  the  time  it  left 
the  possession  of  John  N.  Logan  down  to  the 
bringing  of  the  present  action,  and  find  the  dam- 
ages or  mesne  profits  for  the  plaintiff  to  the  ex- 
tent of  the  value  of  the  possession  of  the  property. 

"  If,  on  the  other  hand,  you  find  that  the  de- 
fendant, Mrs.  Eva,  has  shown  that  a  portion  of 
her  separate  estate  went  into  this  property,  and 
that  John  N.  Logan  at  the.  execution  of  this 
mortgage  knew  it,  you  inquire  how  much  of  her 
money  went  into  it  ;  and  then  you  will  find  a 
verdict  for  the  plaintiff  for  the  property  described 
in  the  writ,  subject  to  the  payment  of  such  sum 
of  money  as  you  shall  find  belonging  to  Mrs.  Eva 
entering  into  this  purchase." 

Verdict  for  the  plaintiff,  subject  to  the  pay- 
ment of  $600  to  Susan  Eva,  one  of  the  defen- 
dants, and  with  stay  of  execution  until  the  said 
sum  is  paid.  Plaintiff  thereupon  appealed,  as- 
signing for  error,  inter  alia,  the  nnswers  to  his 
points  as  above. 

//.  C.  Xtles  (  W.  F.  Bay  Stewart  and  George 
E.  Neff  with  him),  for  appellant. 

Where  a  purchaser  with  notice  of  a  resulting 
trust  buys  real  estate  from  a  bona  Jide  purchaser 
who  has  no  notice  of  such  resulting  trust,  he  is 
entitled  to  shield  himself  behind  the  title  of  his 
vendor. 

Lowther  e.  Carlton,  2  Atk.  241. 

Bwwt  v.  Southcjoto,  2  Brown's  Ch.  65. 

Bracken  v.  Miller,  4  W.  h  S.  102. 

Stewart  v.  Reed,  91  Ps.  25*7. 

Thompson  r.  Christie,  27  Wbkkly  Notes,  »7. 
Henry  L.  Fisher,  for  appellees. 
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Where  one  buys  land  and  pays  for  it  with  his 
own  money,  but  fiermits  the  conveyance  lo  he 
made  in  the  name  of*  Htiother,  a  resulting  trust 
arises  in  favor  of  him  whotpaid  the  money;  and 
the  nominal  grantee  holds  the  land  as  trustee  for 
the  real  purchaser. 

Striinpfler  r.  Roberts,  18  Pa.  295. 

Rupp'g  Appeal,  100  Id.  531. 

Bigl«y  i'.  Jones,  114  Id.  515. 

There  whs  abundance  of  evidence  to  fix  the 
appellant  with  knowledge  of  the  trust,  and  hence 
the  ruling  of  the  Court  was  correct. 

October  5,  1891.  McCom.um,  J.  The  sub- 
stantial questions  raised  by  this  ap|>eal  are 
whether  the  evidence  is  sufficient  to  establish  a 
resulting  trust,  and  whether  the  appellant  is  pro- 
tected by  the  mortgagee's  want  of  notice  of  it. 
The  instructions  to  the  jury  respecting  the  nature 
and  kind  of  proof  required  to  develop  and  suc- 
cessfully assert  the  trust  were  unobjectionable 
and  in  harmony  with  our  decisions  on  the  sub- 
ject. It  is  not  with  the  principles  announced  in 
this  connection,  that  the  appellant  takes  issue, 
but  with  the  evidence  which  he  affirms  is  not 
full  and  clear  enough,  under  the  decisions,  to 
support  the  appellee's  claims.  This  objection 
necessitates  an  examination  of  the  testimony  to 
determine  its  adequacy.  It  shows  that  Mrs. 
Eva  received,  during  coverture,  from  the  estate 
of  a  deceased  uncle  in  England,  $1775;  that  this 
was  an  inheritance,  and  constituted  her  se|varate 
estate;  that  she  loaned  $600  of  it  to  her  sister, 
which  was  afterwards  paid  in  the  purchase  of  the 
Herryman  properly ;  that  she  and  her  husbund 
testified  that  $1200  of  it  was  used  in  that  pur- 
chase ;  that  on  the  sale  of  this  property  she  re- 
ceived $1200  of  it*  proceeds,  which  she  gave  to 
her  husband,  with  directions  to  invest  in  the 
property  in  dispute,  and  upon  an  understanding 
between  them  that  she  should  have  the  title,  and 
that  the  money  was  used  in  the  purchase  of  the 
property  as  directed,  but  that  her  husband,  un- 
known to  her,  took  the  deed  of  it  in  his  own 
name.  It  shows  lurther  that  the  appellant  knew 
that  she  had  a  separate  estate,  a  portion  of  which 
was  paid  upon  the  property. 

We  think  the  evidence  was  sufficient  lo  justify 
a  finding  of  all  the  facts  essential  to  establish  a 
resulting  trust.  It  was  contradicted,  but  the 
credibility  of  the  witnesses  was  lor  the  jury.  It 
was  ascertained  by  their  verdict  that  the  appellee 
had  $600  in  the  land,  and  it  seems  very  clear  to 
us  from  the  evidence  that  at  least  that  amount  of 
her  separate  estate  was  used  in  its  purchase. 

It  is  well  settled  that  a  purchaser  of  land  is 
unaffected  by  a  secret  trust  or  equity  unknown 
to  him,  and  that  he  may  pass  title  thereto,  un- 
trammelled by  the  trust,  to  a  person  who  has 
notice  of  it.    44  A  mortgagee  is  regarded  as  a 


purchaser,  and  is  protected  from  all  secret  equities 
and  trusts  of  which  he  had  no  notice.  (Heister 
v.  Former,  2  Bin.  40 ;  Cover  v.  Black,  1  Barr, 
493.)  Notice  to  a  purchaser  at  the  sheriff's  sale 
on  the  mortgage  comes  entirely  too  late  if  the 
mortgagee  had  no  notice  when  the  mortgage  was 
executed."    (Martin  v.  Jackson.  27  Pa.  509.) 

V.  K.  Keesey  was  the  mortgagee  of  the  land 
in  dispute,  and  it  is  conceded  that  he  had  no 
notice  of  the  alleged  trust  in  favor  of  Mrs.  Eva. 
At  a  sheriff's  sale  of  the  land  on  the  Keesey 
mortgage,  public  notice  of  Mrs.  Eva's  claim  was 
given,  and  the  appellant  became  the  purchaser. 
It  is  admitted  that  his  knowledge  of  the  trust 
derived  from  the  notice  given  at  the  sale  does  not 
inqmir  his  title,  but  it  is  claimed  that  inasmuch 
as  he  was  surety  in  the  bond  secured  by  the  mort-  . 
gage  and  familiar  with  the  transaction  in  con- 
summation of  which  the  mortgage  was  executed, 
he  cannot  find  shelter  under  Keesey's  title.  This 
claim  was  sustained  in  the  Court  below,  and  we 
must  give  it  our  sanction  or  reverse  the  judg- 
ment. 

It  will  be  seen  at  the  outset  that  the  claim  of 
the  appellee  makes  the  source  of  the  appellant's 
knowledge  of  the  trust,  and  the  time  he  acquired 
it,  factors  in  determining  whether  he  has  a  title 
subject  to  the  trust  or  independent  of  it.  We 
cannot  assent  to  this  pro|K>sition.  It  must  be 
borne  in  mind  that  the  rule  which  protects  a  pur- 
chaser with  notice  is  not  the  outcome  of  a  tender 
regard  for  him.  It  is  the  logical  sequence  of  the 
doctrine  that  n  bona  Jide  purchaser  without  notice 
of  a  secret  equity  takes  a  title  unaffected  by  iu 
If  such  a  purchaser  could  only  pass  his  title  to 
persons  ignorant  of  the  trust,  the  market  value 
of  his  property  would  be  depreciated  by  the  re- 
striction, and  his  enjoyment  of  it  would  be  very 
much  impaired.  Hence,  the  law  declares  that 
the  knowledge  of  his  vendee  is  not  in  the  way  of 
the  transmission  of  his  title,  untrammelled  by 
the  trust. 

Nor  can  we  see  how  the  fact  that  the  appellant 
was  a  surety  in  the  bond  secured  by  the  mort- 
gage, can  affect  the  question  under  consideration. 
The  learned  Judge  of  the  Court  below,  in  his 
opinion  refusing  a  new  trial,  said  in  substance 
that  the  appellant's  position  as  surety  entitled 
him  to  subrogation  to  all  the  rights  of  the  mort- 
gagee. If  so,  why  could  he  not  purchase  the 
mortgagee's  title  at  the  sheriff's  sale  ?  In 
Stewart  v.  Heed  (91  Pa.  287),  McClurkan 
bought  the  property  at  sheriff's  sale;  he  then  sold 
it  to  Stewart,  who,  by  agreement  between  them, 
received  his  deed  for  it  directly  from  the  sheriff. 
An  attempt  was  made  to  impeach  Stewart's  title 
on  the  ground  that  he  made  false  representations 
which  deterred  certain  parties  from  bidding  at 
the  sale,  in  consequence  of  which  the  land  was 
sold  for  less  than  it  was  worth.    It  was  held  that 
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as  McClurkan  was  tin;  purchaser  and  had  no  (judgment  of  the  Common  Pleas  of  Fayette 
knowledge  of  the  fraud,  It  is  equity  protected  his  I  County,  in  an  action  brought  by  Julia  Thornton 
vendee,  this  Court  saying:  "  In  the  absence  of  and  .John  R.  Thornton,  her  husband,  in  right  of 


any  collusion  between  McClurkan  and  Stewart 
we  are  clearly  of  opinion  that  Stewart  is  entitled 
to  take  shelter  behind  McClutkan's  equitable 
title."  Certainly,  if  McClurkan's  equity  was 
sufficient  to  protect  Stewart  notwithstanding  his 
participation  in  a  fruud  connected  with  the  sale, 
Keesey's  title  will  sustain  the  appellant's  conten- 
tion although  he  may  have  been  cognizant  of  the 
facts  which  raised  the  resulting  trust.  The  5th, 
6th,  and  7th  specifications  of  error  are  sustained, 
and  the  remaining  specifications  are  dismissed. 

The  judgment  is  reversed,  and  a  venire  facias 
de  novo  awarded.  k.  11.  N. 


July  '90,  50. 


Thornton  v.  Britton. 


May  11,  1891. 


Form  of  action  brought  by  husband  and  irife — 
Amendment — Effect  of  return  to  writ  of  ejrrl- 
tnent  —  Possession  —  Evidence  —  Depositions 
and  notes  of  testimony  taken  at  former  trial. 

The  difference  between  an  action  brought  by  a 
woman  and  her  husband  in  her  right,  and  one  brought 
by  the  husband  to  her  us*,  though  formal,  is  materia). 
In  the  first  form  it  would  not  he  a  bar  to  another  ac- 
tion by  the  husband  in  his  own  right;  in  the  second, 
it  would. 

Such  an  error  being  formal  is  amendable,  and  where 
the  case  appears  to  have  been  tried  on  the  merits  l>e- 
tween  the  real  parties,  it  may  bo  amended  in  the  Su- 
preme Court,  tinder  the  provisions  of  the  Act  of  May 
20,  181>1  (1*.  L.  101). 

The  Court  cannot  say,  as  a  matter  of  law,  that  no 
verdict  can  be  rendered  against  one  who.  a*  is  shown 
bv  the  return  to  thtf  writ  of  ejectment,  was  in  posses- 
sion at  the  time  of  service    Such  a  return  is  presump-  ;  |f     ■       t|    t   ,     v\HiMitf  oanno,  n.cover  because 
hvc  evidence  of  his  continuance  in  |>os*esMon,  and         J.  .•  .  .    «  .     .  .. 

can  be  overcome  only  by  evidence  to  the  satisfaction  "°  "K1"  "  1  !  « 

of  the  jury. 

The  onus  of  proving  that  his  possession  has  termi- 
nated is  upon  the  person  who  has  been  returned  as 


the  said  Julia,  to  recover  mesne  profits  of  a  cer- 
tain tract  of  land  in  Luzerne  Township,  Fayette 
County. 

On  the  trial  it  appeared  that  the  defendants 
went  into  possession  of  the  land  in  question,  under 
a  writ  of  habere  facias,  on  February  11,  1880, 
and  after  the  trial  of  another  action  in  ejectment 
they  were  dispossessed,  ami  the  plaintiffs  put  in 
possession  on  February  9,  IM80.  To  recover 
mesne  profits  while  the  land  was  in  the  posses- 
sion of  defendants,  this  suit  was  brought. 

The  facts  of  the  case  are  sufficiently  set  forth 
in  the  opinion  of  the  Supreme  Court,  infra. 

l'laintifis' counsel  offered  to  read  the  testimony 
of  Ephraim  R.  Crawford  taken  on  the  trial  at 
Pittsburgh  on  the  question  of  mesne  profits.  The 
defendants  objected  that  the  evidence  is  incom- 
petent;  that  the  witness  is  living  in  the  county, 
and  his  deposition  should  have  been  taken. 

Tiik  CoL'RT.  The  offer  being  to  read  the  tes- 
timony of  the  witness  taken  on  a  former  trial  of 
the  case  between  the  same  parties  in  relation  to 
the  same  subject-matter,  the  objection  is  over- 
ruled and  an  exception  sealed  lor  the  defend- 
ants. 

Defendants  further  objected  that  the  testimony 
does  not  relate  to  the  time  included  in  this  action. 

Thk  Coukt.  Well,  if  it  doesn't,  then  the 
rulings  here  will  have  to  be  different,  because 
Mr.  Flay  ford  states  that  he  offers  it  as  to  one 
year  of  this  time. 

Mr.  Playford.  Yes,  sir  ;  for  one  year  of  this 
time.    (Fourth  assignment  of  error.) 

The  defendants  requested  the  Court  to  charge 
the  jury,  inter  a/ia,  as  follows  : — 

( 1 )  The  defendants  request  the  Court  to  charge 


ton.     Refused .    ( First  assignment  of  error. ) 

(2)  That  there  being  no  evidence  connecting 
j  George   K.    Hogg  with   the   possession  of  the 
iu  possession;  but  when  the  only  testimony  on  this  (  premises  from  the  11th  of  February,  1880,  until 
point  is  that  of  a  co-tenant,  whose  evidence  shows  no;  the  bringing  of  this  suit,  no  verdict  can  be  ren- 


claim  of  adverse  title  or  ouster  of  the  joint  legal  pos 
session,  this  is  far  short  of  the  standard  required,  and 
is  insufficient  to  overthrow  the  legal  presumption 
arising  from  the  return  to  the  writ. 

Depositions  or  notes  of  testimony  taken  in  a  pre- 
vious case  tietween  the  same  parties  and  in  relation  to 
the  same  matter,  are  not  a  full  equivalent  for  the  tes- 
timony of  the  witness  in  the  presence  of  a  jury,  espe- 
cially if  much  time  has  elapsed,  or  the  litigation  lias 
taken  another  turn  ;  but  whether  it  is  practicable  to 
have  the  witness  before  the  jury  or  not  must  de- 
termined by  the  trial  Judge,  and  is  largely  within  his 
diicretion. 

Appeal  of  William  Britton,  George  E.  Hogg, 


and  George  A.  Wilson,  defendants,  from  the  appellants. 


tiered  against  him.  Refused.  (Second  assign- 
ment of  error.) 

(4)  If  the  jury  believe  from  the  evidence  that 
George  E.  Hogg  never  had  any  possession  of  the 
premises  within  six  years  prior  to  bringing  of  this 
suit,  no  verdict  can  be  rendered  against  him. 
Refused.    (Third  assignment  of  error.) 

Verdict  for  plaintiffs  for  $f>8Ufi.82  and  judg- 
ment thereon  ;  whereujion  defendants  took  this 
appeal,  assigning  for  error  the  admission  of  the 
above  offer  of  testimony  and  the  answers  to  the 
foregoing  points. 

.V.  E.  Ewiny  (It.  If.  Lindsey  with  him),  for 
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W.  H.  Playford  (Edward  Campbell  with  him), 
for  appellees. 

October  5,  1891.  Mitch kt.l,  J.  The  first 
assignment  of  error  relates  to  the  form  of  the 
action.  It  is  stated  by  appellants  as  an  action  by 
Julia  Thornton  and  John  R.  Thornton,  her  hus- 
band, in  right  of  the  said  Julia,  while  the  counter- 
statement  by  appellee  describes  it  as  an  action 
by  J.  li.  Thornton  for  the  use  of  Julia  Thornton, 
his  wife.  The  difference,  though  formal,  is  ma- 
terial. In  the  first  form  it  would  not  be  a  bar  to 
another  action  by  the  husband  in  his  own  right; 
in  the  second  it  would.  The  record  as  sent  up 
to  us  does  not  contain  the  original  praecipe,  sum- 
mons, or  narr.  So  that  we  are  unable  to  say 
positively  which  contention  is  right ;  but  from  the 
copy  of  docket  entries,  and  the  entire  absence  of 
any  evidence  as  to  title  in  the  wife,  we  presume 
that  the  action,  though  in  form  by  the  wife,  was 
intended  to  be  by  the  husband  for  her  use.  The 
error  being  formal  was  amendable,  and  as  the 
case  seems  to  have  been  tried  on  the  merits 
between  the  real  parties  we  will  allow  it  to  be 
amended  here.  (Act  of  May  20,  1891,  P.  L. 
101.) 

The  second  and  third  assignments  may  be 
taken  together.  The  second  is  easily  disposed 
of.  The  Court  was  asked  to  say  as  matter  of 
law  that  no  verdict  could  be  rendered  against 
Hogg.  But  the  return  to  the  writ  was  conclu- 
sive as  to  his  possession  at  the  time  of  service, 
and  presumptive  evidence  of  his  continuance  in 
possession.  This  presumption  could  only  be  over- 
come by  evidence  to  the  satisfaction  of  the  jury. 
In  no  view,  therefore,  could  the  Court  say  as 
matter  of  law  that  there  was  no  evidence  con- 
necting Hogg  with  the  possession. 

The  next  point  should  have  been  submitted  to 
the  jury,  if  it  was  supported  by  sufficient  evi- 
dence. The  return  was,  as  already  said,  pre- 
sumptive evidence  of  continued  possession.  Un- 
der the  cases  of  Sopp  v.  Winpenny  (68  Pa.  78) 
and  Miller  r.  Henry  (84  Id.  33)  Hogg  was  en- 
titled to  show  in  this  action  that  his  possession 
had  terminated,  but  the  onus  was  on  him  to  do 
so  to  avoid  liability.  The  only  evidence  tending 
to  that  result  was  that  of  Brit  ton,  who  testified, 

I  had  possession.  Q.  You  personally,  or  who 
else  ?  A.  Well,  I  moved  on  to  it  personally.  I 
could  get  no  one  to  go  on  to  it.  Q.  Has 
Mr.  Hogg  ....  had  it  in  possession?  A.  No, 
sir;  I  had  it  individually."  This  clearly  refers 
to  actual  residence  on  the  land.  But  Hogg  was 
Britton's  tenant  in  common,  and  there  is  nothing 
in  the  latter's  evidence  to  show  any  claim  of  ad- 
verse title,  or  ouster  of  Hogg's  joint  legal  posses- 
sion. It  is  entirely  consistent  with  Britton's 
accounting  to  Hogg  for  his  share  of  the  profits, 


or  at  least  with  his  obligation  to  do  so.  Such 
evidence  falls  far  short  of  the  standard  required 
by  Sopp  v.  Winpenny,  and  the  Court  was  right 
in  treating  it  as  insufficient  to  overthrow  the 
legal  presumption  arising  from  the  return  to  the 
writ. 

The  testimony  of  Crawford,  the  subject  of  the 
last  assignment,  was  taken  in  a  previous  action 
between  the  same  parties,  and  in  relation  to  the 
same  matter.  The  best  evidence,  of  course,  ia 
the  testimony  of  the  witness  himself  given  in  the 
presence  of  the  jury.  A  deposition  is  not  a 
full  equivalent,  and  especially  if  much  time  ha* 
elapsed,  or  the  litigation  has  taken  another  turn. 
Both  parties,  therefore,  are  entitled  to  have  the 
witness  before  th«-  jury  in  propria  persona  if 
that  be  practicable.  But  whether  it  is  prac- 
ticable or  not  must  be  determined  by  the  trial 
Judge,  and  is  largely  within  his  discretion.  Of 
course,  if  the  witness  be  dead  or  out  of  the  juris- 
diction of  the  Court,  the  notes  of  his  testimony 
are  competent  evidence,  being  equivalent  to  a 
deposition.  (Pratt  v.  Patterson,  81  Pa.  114.) 
But  even  if  the  witness,  though  alive  and  within 
the  jurisdiction  of  the  Court,  be  old  or  infirm  or 
sick,  to  a  degree  that  renders  his  attendance  in 
Court  dangerous  or  unduly  burdensome  to  him- 
self, or  impracticable  for  other  reasons,  then  his 
deposition  may  always  be  substituted  for  his 
bodily  presence,  and  the  determination  of  this 
question,  in  each  case,  as  it  arises,  rests  largely 
in  the  discretion  of  the  Court.  On  a  trial  for 
murder,  for  instance,  the  Judge  presiding  would 
feel  it  his  duty  to  enforce  the  attendance  of  a 
witness  having  knowledge  of  the  crucial  facts, 
even  at  some  risk  to  the  witness's  health  or  life, 
while  in  a  civil  action  he  might  feel  free  to  bold 
that  a  much  smaller  risk  to  the  witness  would  lie 
sufficient  to  excuse  him  from  personal  attendance. 
I  n  t he  present  case,  it  was  shown  that  Crawford  was 
eighty-seven  years  old,  and  confined  to  his  room. 
We  cannot  say  that  the  learned  Court  was  wrong 
in  holding  that  his  testimony  at  the  former  trial 
might  be  read  instead  of  enforcing  his  attend- 
ance, or  compelling  plaintiff'  to  take  his  deposi- 
tion over  again,  when  lapse  of  time  since  the 
occurrence  to  which  it  related  and  advancing 
years  might  render  it  less  weighty  with  the  jury. 

Appellee  has  leave  to  amend  the  form  of  action, 
and  thereupon  judgment  affirmed. 

H.  8.  P.  N. 
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Edgett  v.  Douglass. 

Equity — Jurisdiction — Effect  of  lack  of  juris- 
diction not  being  objected  to — Easement — 
Righi  to  maintain  and  repair  dam  reserved 
on  conveyance  of  land —  Whether  such  reser- 
vation implies  the  right  to  enter  on  the  lands 
of  the  grantee  to  make  repairs. 

Where  parties  submit  to  the  jurisdiction  of  a  Conrt 
of  equity  and  take  the  chances  of  a  decree  in  their 
favor,  objection  made  for  the  first  time  in  the  Supreme 
Court  comes  with  a  bad  grace,  and  will  not,  as  a  gene- 
ra! rule,  avail,  unless  the  want  of  jurisdiction  is  so 
plain  that  the  Supreme  Court  would  feel  justified  in 
dismissing  the  bill  of  its  own  motion. 

Upon  a  conveyance  of  land  the  grantor  reserved  to 
himself  and  bis  assigns  "sufficient  water  to  run  a 
grist-mill  on  the  same  mill-dam  and  the  right  at  all 
times  to  maintain  a  dam  across  the  T.  Creek  where  it 
now  is,  and  the  right  to  flow  the  land  hereby  conveyed 
so  far  aa  may  be  necessary  for  the  use  of  the  water 
privilege  :" 

field,  that  the  right  to  maintain  the  dam  involved  the 
right  to  maintain  the  banks,  and  if  they  were  washed 
away,  to  enter  on  the  grantee's  land  and  repair  them. 

Appeal  of  C.  L.  Douglass,  defendant,  from  the 
decree  of  the  Common  Pleas  of  McKean  County, 
in  a  proceeding  in  equity  brought  by  A.  J.  Edgett. 

From  the  pleadings  and  the  proofs  submitted 
to  the  Master  (Geokge  A.  Berry,  Esq.),  it  ap- 
peared that  the  plaintiff  and  the  defendant  were 
owners  of  adjoining  lands,  both  titles  being  de- 
rived from  Wm.  R.  Fisher.  In  1844  Fisher  con- 
structed a  dam  in  Tunungwant  Creek  and  erected 
tliereon  a  saw-mill,  and  subsequently,  on  the  oppo- 
site bank,  a  grist-mill.  On  October  18, 18G6,  he 
conveyed  the  saw-mill  property  to  Henrietta 
Peterson,  the  plaintiff's  predecessor  in  title,  the 
deed  containing  the  following  reservation  : — 

Reserving,  however,  to  the  party  of  the  first  part 
sufficient  water  to  run  a  grist-mill  on  tho  same  mill- 
dam,  and  the  right  at  all  times  to  maintain  a  dam 
across  the  Tunuugwant  Creek  where  the  dam  now  is, 
and  the  right  to  flow  the  land  hereby  conveyed  so  far  as 
may  be  necessary  for  the  use  of  the  water  privilege  ;  the 
reservation  of  the  use  of  the  water  hereinbefore  made 
beiug  intended  to  give  to  the  party  of  tho  first  part, 
his  heirs  and  assigns,  the  exclusive  use  of  the  water 
power  effected  and  produced  by  the  said  dam,  so  far 
as  may  be  required  at  all  times  as  power  for  the  grist- 
mill and  machinery  appurtenant  thereto. 

The  grist-mill  continued  to  be  operated  by 
Fisher  down  to  July  27,  1886,  when  it  became 
the  property  of  the  appellant.  To  form  this  dam 
Fisher  constructed  a  breast-work,  cutting  the 
81  ream  transversely,  of  wood,  stone,  and  earth 
embankment.  This  earth  embankment  was  con- 
tinued for  some  distance  beyond  the  west  or  left 
bank  of  the  stream,  and  thence,  at  almost  a  right 
angle,  up  the  stream,  at  a  short  distance  from  its 
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west  bank,  two  or  three  hundred  feet,  when  it 
touched  the  west  bank  and  continued  along  it  for 
one  hundred  feet  or  more.  The  configuration  of 
the  ground  in  the  locality  of  the  dam  made  the 
erection  of  the  embankment  along  the  west  bank 
of  the  stream  absolutely  necessary  to  the  forma- 
tion of  a  useful  dam.  The  dam  was  broken  by 
floods  many  times  after  the  deed  of  October  18, 
1866,  and  was  repaired  by  Fisher  during  his 
ownership  of  the  grist-mill.  On  May  30,  1889, 
it  was  again  washed  away,  and  the  defendant 
entered  upon  the  plaintiff's  land  to  repair  it; 
whereupon  this  bill  was  filed. 

The  bill  alleged  in  substance  that  the  entry 
was  "  without  any  authority,"  and  that  defen- 
dant threatened  to  continue  to  make  such  entries  ; 
that  the  dam,  as  defendant  proposed  to  construct 
it,  would  back  up  water  on  plaintiff's  land  and 
would  cause  him  irreparable  injury ;  that  by 
reason  of  the  continuous  entries  he  would  be  put 
to  a  multiplicity  of  suits  at  law,  and  hence  needed 
equitable  relief,  etc.,  and  prayed  an  injunction. 

The  defendant  set  up  hif  right  to  repair  the 
dnm  under  the  reservation  in  the  deed  of  Fisher, 
and  that  his  only  purpose  was  to  repair  this  dyke  in 
the  usual  manner,  and  to  restore  it  to  the  state 
and  condition  in  which  it  had  been  kept  since 
1844. 

The  Court  granted  a  preliminary  injunction. 

The  Master  found  that  by  reason  of  the  situa- 
tion of  the  lands  the  reservation  gave  the  defend- 
ant the  right  to  flow  the  lands  of  the  plaintiff,  but 
reported  further,  as  follows  :  "  It  is  too  well  settled 
to  admit  of  controversy,  that  this  reservation  must 
be  construed  most  strictly  against  the  grantor. 
Fisher  owned  both  properties,  and  was  in  a  posi- 
tion to  put  into  his  deed,  in  plain  terms,  all  that 
was  necessary  to  fully  protect  his  rights  as  he 
understood  them,  and  what  he  said  was  simply  to 
give  him  the  right  to  flow  this  land  and  to  main- 
tain a  dam  across  the  Tunungwant  Creek  where 
the  same  now  is.  He  reserved  110  right  to  enter 
upon  his  grantee's  land  for  any  purpose,  although 
this  land  was  the  subject-matter  of  the  trade.  Ho 
had  owned  the  land  and  property  at  least  from 
1841  to  1866,  and  was  in  a  position  to  know  its 
needs,  and  yet  his  reservation  is  totally  silent  as 
to  anything  except  the  right  to  maintain  the  dam 
across  the  creek,  making  110  reference  to  any 
dyke  along  side  of  the  creek  on  plaintiff's  land, 
and  yet  if  this  dyke  existed,  as  claimed  by  the 
defendant,  it  would  have  been  quite  as  prominently 
before  Fisher's  mind  as  the  dam  itself.  Fisher 
clearly  had  in  his  mind  the  right  to  maintain  the 
dam  across  the  creek,  as  he  had  conveyed  the 
dam  to  Peterson  in  the  same  deed  (though  not  a 
part  of  the  seven  acres  conveyed  to  her),  and  was 
providing  for  the  maintenance  of  the  dam  to  use  his 
grist-mill  in  ease  Peterson  should  fail  to  keep  it 
up,  and  to  properly  maintain  the  dam  across  the 
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crefk  as  it  then  was,  he  had  to  enter  upon  the 
lands  of  Peterson  in  the  dam  itself. 

"  The  testimony  is  clear  and  uncontradicted 
that  the  break  is  almost  entirely  on  the  land  of 
the  plaintiff,  and  the  defendant  in  insisting  upon 
going  upon  the  lands  for  the  purpose  of  fixing  the 
break,  using  the  plaintiff's  earth  to  do  so,  is  in 
both  particulars  a  trespasser." 

The  Master,  therefore,  reported  a  decree  mak- 
ing the  injunction  perpetual. 

Defendant  filed  exceptions  to  the  Master's  re- 
port, which  were  dismissed  by  the  Court;  where- 
upon he  took  this  appeal,  assigning  this  action  of 
the  Court  for  error. 

J.  M.  AfcClure  (Eugene  Muttin  with  biro),  for 
appellant. 

M.  F.  Elliott  and  G.  L.  Robert*  (D.  K  Jack 
with  them),  for  appellee. 

October  5,  1891.  Paxson,  C.  J.  This  case 
involves  some  questions  of  fact  which  could  have 
been  more  appropriately  settled  at  law.  Indeed, 
had  this  point  been  made  below  we  would  have 
been  inclined  to  sustain  it.  But  where  parties 
submit  to  the  jurisdiction,  and  take  their  chances 
of  a  decree  in  their  favor,  the  objection  here 
comes  with  a  bad  grace,  and  will  not,  as  a  general 
rule,  avail,  unless  the  want  of  jurisdiction  is  so 
plain  that  we  would  feel  justified  in  dismissing 
the  bill  of  our  motion. 

Aside  from  this,  in  the  view  we  take  of  the 
case,  the  disputed  facts  are  not  of  special  import- 
ance, as  it  turns  in  a  great  measure  upon  the 
proper  construction  of  the  reservation  in  the  deed 
of  October  16,  1866,  from  William  R.  Fisher 
and  wife  to  Henrietta  Peterson.  The  language 
of  said  reservation  is  as  follows :  "Reserving  to 
the  party  of  the  first  part  sufficient  water  to  run  a 
grist-mill  on  the  same  mill-dam,  and  the  right  at 
all  times  to  maintain  a  dam  across  the  Tunung- 
want  Creek  where  the  dam  now  is,  and  the  right 
to  flow  the  land  hereby  conveyed  so  far  as  may 
be  necessary  for  the  use  of  the  water  privilege." 

We  think  the  Master  and  the  Court  below  took 
a  narrow  view  of  this  reservation.  Their  con- 
struction of  it  was,  in  the  language  of  the  former, 
"  simply  to  give  him  (Fisher)  the  right  to  flow 
this  land  and  to  maintain  a  dam  across  the 
Tunungwant  Creek  where  the  same  now  is.  He 
reserved  no  right  to  enter  upon  his  grantee's 
land  for  any  purpose,  although  thiB  land  was  the 
subject-matter  of  the  trade."  The  Master's  view, 
as  we  understand  it,  was  that  the  right  to  main- 
tain the  dam  consisted  solely  in  the  right  to  keep 
up  the  breast-work  across  the  creek,  and  to  over- 
flow the  seven  acres.  But  he  has  failed  to 
enlighten  us  how  the  dam  is  to  be  maintained  if 
the  bank  by  the  side  of  the  creek  is  washed  away, 
so  as  to  allow  the  water  to  escape.  In  such  case, 
repairing  the  bank  which  crosses  the  creek  would 


be  of  no  avail.  In  this  case  there  was  a  break 
in  the  side  of  the  dam,  and  admittedly  on  the 
plaintiff's  land.  This  break  could  only  be  re- 
paired by  going  upon  the  land  of  the  latter,  and 
it  was  in  doing  this  that  the  alleged  trespasses 
occurred. 

It  is  to  be  observed  that  the  reservation  is  "  to 
maintain  a  dam  across  the  Tunungwant  Creek 
where  the  dam  now  is."  That  is  to  say,  the 
right  was  reserved  to  maintain  the  dam  in  its 
length  and  breadth  as  it  existed  at  the  time  of  the 
reservation.  This  included  all  the  banks  by  which 
the  water  was  confined.  The  right  to  maintain 
the  dam  means  the  right  to  keep  up  the  banks, 
and,  if  they  are  washed  away,  to  repair  them. 

The  right  to  repair  necessarily  involved  the 
right  to  go  upon  the  land  for  that  purpose,  and 
must  have  been  so  understood  by  the  parties  to 
the  reservation  at  the  time  it  was  made.  Were 
it  otherwise,  the  reservation  would  have  been 
worthless,  and  we  are  not  to  presume  that  the 
parties  intended  a  vain  thing.  We  are  of  opinion 
that  the  defendant  has  the  right  to  go  upon  the 
plaintiff's  land  for  the  purpose  of  making  any  re- 
pairs to  the  bank  necessary  to  maintain  his  dam. 

The  decree  is  reversed,  and  the  bill  dismissed 
at  the  costs  of  the  appellee.  R.  h.  n. 


Jan.  '91,  41.  February  5,  1891. 

Bodey  &  Livingston  v.  Thackara  ct  al. 

Mechanics'  lien — Material  men — Husband  and 
wife —  When  separate  property  of  married 
woman-  rendered  subject  to  lien  by  building 
agreement  signed  by  husband  alone. 

A  husband,  by  the  execution  of  a  contract  signed 
by  his  own  name,  for  the  erection  of  a  building  upon 
his  wife's  property,  may  charge  the  said  property,  if 
it  is  made  to  appear  that  the  wife  assented  to  the  con- 
tract, knowingly  received  the  goods  or  materials,  or 
assented  to  their  application  to  the  construction  of  the 
building,  provided  they  were  furnished  upou  the 
credit  of  the  building,  and  were  reasonably  necessary 
for  the  improvement  of  her  separate  estate. 

T.  made  a  contract  with  K.  in  his  own  name  for  the 
erection  of  a  building  on  land  which  had  been  con- 
veyed to  the  wife  of  T.  There  was  evidence  to  show 
that  the  wife  assented  to  the  contract,  that  materials 
were  furnished  with  her  knowledge  and  consent ;  that 
they  were  reasonably  necessary  for  the  improvement 
of  her  separate  estate,  and  were  used  for  that  purpose  ; 
that  she  was  frequently  upon  the  premises  during  the 
progress  of  the  work,  giving  directions  as  to  the 
materials  that  were  being  furnished,  and  as  to  the 
manner  of  construction.  A  lieu  was  filed  against  the 
property  by  material  men.    Upon  trial : 

Held,  that  under  the  above  facts  plaintiffs  were  en- 
titled to  recover. 

Appeal  of  Alexander  M.  Thackara  and  Eleanor 
Sherman  Thackara  his  wife,  in  right  of  said 
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wife,  owners,  etc.,  who,  with  L.  W.  Kitzelman, 
contractor,  were  defendants,  from  the  judgment 
of  the  Common  Pleas  of  Montgomery  County,  in 
an  action  of  scire  facias  sur  mechanics'  claim 
brought  by  William  H.  Bodey  and  James  Liv- 
ingston, trading  as  Bodey  &  Livingston. 

Plaintiffs  filed  a  lien  against  the  real  estate  of 
Eleanor  Sherman  Thackara,  one  of  the  defend- 
ants, on  August  21,  1888,  and  joined  as  defend- 
ants Alexander  M.  Thackara,  the  husband,  and 
L.  W.  Kitzelman,  contractor.  The  claim  filed 
was  for  $1395.12  alleged  to  be  due  for  materials 
furnished  by  claimants  in  the  construction  of  a 
dwelling-house  belonging  to  Eleanor  S.  Thackara. 
A  scire  facias  on  said  mechanics'  claim  having 
been  issued  January  28,  1889,  the  cause  was  on 
plaintiffs'  motion  under  a  rule  of  reference  to 
arbitrate,  referred  to  an  arbitrator,  who  on  June 
21,  1889,  filed  an  award  in  favor  of  plaintiffs  for 
$1506.03,  upon  which  judgment  was  entered. 
From  this  award  and  judgment  defendants  ap- 
pealed to  the  Common  Pleas.  Defendants 
pleaded  nil  debet,  payment  with  leave,  and 
coverture  as  to  Eleanor  S.  Thackara. 

The  facts  are  sufficiently  set  forth  in  the 
opinion  of  the  Supreme  Court. 

The  Court  (Swartz,  P.  J.),  charged  the 
jury,  inter  alia :  "  That  a  husband  cannot,  by 
making  a  contract  like  this,  charge  his  wife's 
property,  unless  it  appeared  ....  that  the 
materials  were  furnished  with  her  consent  and 
knowledge."  If  "she  assented  to  the  contract 
made  by  her  husband  in  this  respect ;  ....  if 
she  knowingly  received  the  goods,  assented  to 
the  application  of  the  goods  to  the  construction 
of  her  proj>erty,  she  is  bound  by  the  contract." 

Defendants  requested  the  Court  to  charge, 
inter  alia : — 

(4)  Before  the  plaintiffs  are  entitled  to  re- 
cover at  all  in  this  proceeding  they  must  prove 
that  Mrs.  Thackara  made  a  contract  to  build  this 
house  with  L.  W.  Kitzelman,  the  contractor, 
and  if  you  find  that  Kitzelman  made  the  contract 
with  A.  M.  Thackara,  her  husband,  as  appears 
in  the  written  contract,  then  your  verdict  must 
be  for  the  defendants.  Answer.  This  is  true, 
unless  you  also  find  that  the  contract  was  made 
by  the  husband  for  the  wife,  and  that  with  her 
knowledge  and  assent  the  materials  were  furnished 
and  used  in  the  construction  of  the  house,  and 
were  reasonably  necessary  for  the  improvement 
of  her  separate  estate. 

(5)  If  you  believe  and  find  that  Bodey  & 
Livingston  did  not  know  at  the  time  they  sold 
these  materials  to  Kitzelman  that  the  land  upon 
which  this  house  was  erected  belonged  to  Mrs. 
Thackara,  but  thought  it  belonged  to  A.  M. 
Thackara,  her  husband,  and  so  treated  the  trans- 
action, as  appears  by  the  letters  and  books  of 
charges  of  Bodey  &  Livingston,  then  your  verdict 


would  be  for  the  defendants.  Answer.  This  is 
affirmed.  Of  course,  if  they  treated  the  property 
in  this  way  throughout  they  could  not  recover; 
but,  as  I  have  just  said,  if  you  find  that  the  con- 
tract was  made  by  the  husband  for  the  wife,  and 
that  with  her  knowledge  and  assent  the  materials 
were  furnished  and  used  in  the  construction  of 
the  house,  and  were  reasonably  necessary  for  the 
improvement  of  her  separate  estate,  then  plaintiff's 
could  recover. 

(6)  It  is  absolutely  necessary  to  entitle  Bodey 
&  Livingston  to  recover  in  tliis  proceeding,  for 
you  to  find  from  the  evidence  that  they  sold  and 
furnished  these  materials  on  the  credit  of  the 
house  and  land  in  question,  knowing  that  the 
same  were  the  separate  property  and  estate  of 
Mrs.  Thackara,  and  knowing  also  that  she  had 
made  a  contract  with  Kitzelman  for  its  erection, 
for  if  she  did  not  authorize  Kitzelman  to  build 
the  house,  he,  Kitzelman,  conld  not  bind  her 
estate  by  making  a  contract  with  Bodey  & 
Livingston,  and  your  verdict  should  be  for  the 
defendants.  Answer.  This  is  refused  as  a  whole, 
but  it  is  true  that  unless  Mrs.  Thackara  author- 
ized Kitzelman  to  build  the  house,  he,  Kitzelman, 
could  not  bind  her  estate  by  making  a  contract 
with  Bodey  &  Livingston,  but  you  are  to  say 
whether  the  contract  by  the  husband  was  made 
for  the  wife,  with  her  knowledge  and  assent,  and 
that  the  materials  were  furnished  and  used  in  the 
house,  and  were  reasonably  necessary  for  the 
improvement  of  her  separate  estate,  and  that 
they  were  so  furnished  with  her  knowledge  and 
assent. 

(7)  It  is  an  admitted  fact  in  this  case,  gentle- 
men, that  the  contract  for  the  building  of  this 
house  was  in  writing,  and  was  between  L.  W. 
Kitzelman  and  A.  M.  Thackara  (not  Mrs. 
Thackara) ;  the  presumption  of  law  is,  therefore, 
that  these  parties  dealt  with  Kitzelman  as  con- 
tractor for  A.  M.  Thackara,  and  hence  it  is  abso- 
lutely necessary  in  order  for  you  to  find  a  verdict 
for  the  plaintiffs  that  you  find  that  the  contract 
with  Kitzelman  for  the  building  of  the  house  was 
either  made  personally  by  Mrs.  Thackara,  or  in 
her  name  by  her  authority,  and  it  is  my  duty  to 
say  to  you,  gentlemen,  that  there  is  no  evidence 
of  any  contract  in  her  name,  for  the  contract  is  in 
the  name  of  A.  M.  Thackara ;  the  book  of  charge 
names  A.  M.  Thackara  and  not  Mrs.  Thackara, 
and  the  letters  of  plaintiffs  inquiring  for  a  set- 
tlement look  to  Mr.  Thackara  :  this  being  so,  your 
verdict  should  be  for  the  defendants.  Answer. 
This  is  refused.  It  is  true,  as  I  have  already 
stated,  that  if  the  contract  were  made  with  the 
husband,  and  there  was  nothing  else  in  the  case, 
he  could  not  bind  the  wife,  and  could  not  subject 
her  property  to  this  lien  ;  but  you  are  to  take  all 
the  evidence  in  this  case  and  determine  what  the 
contract  was.    If  the  contract  was  made  by  the 
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husband,  and  the  wife  assented  to  it,  and  had  |  charge  quoted  above,  the  answers  to  their  points, 


knowledge  of  the  materials  being  furnished ;  if 
they  were  furnished  with  her  assent,  and  were 
reasonably  necessary  for  the  construction  of  this 
house,  for  the  improvement  of  her  separate  estate, 
and  were  so  used,  you  would  have  a  right  to  say 
that  the  plaintiffs  should  be  compensated  and 
paid  for  the  bill  which  they  claim  before  you,  if 
you  find  that  it  is  correct  in  charge-  Of  course, 
they  could  not  recover  unless  the  bill  is  a  fair 
charge,  such  as  is  in  accordance  with  the  ruling 
rates  in  the  neighborhood  where  these  materials 
were  furnished. 

(8)  It  is  the  law,  gentlemen,  and  I  so  charge 
you,  that  the  plaintiffs  cannot  recover  in  this  pro- 
ceeding, unless  it  is  proven,  to  your  satisfaction, 
that  the  materials  furnished  by  plaintiffs  were 
necessary  for  the  improvement  of  the  separate 
estate  of  Mrs.  Thackara,  that  the  materials  so 
furnished  were  actually  used  and  applied  in  the 
construction  of  the  house,  and  were  furnished  on 
the  credit  of  Mrs.  Thackara,  upon  her  contract 
with  Kitzelman.  Answer.  This  is  affirmed,  ex- 
cept that  it  is  not  necessary  that  there  should  be 
direct  testimony  that  they  were  furnished  upon 
the  credit  of  Mrs.  Thackara.  If  they  were  fur- 
nished upon  the  credit  of  the  building,  and  it 
shows  that  the  materials  were  furnished  with  her 
knowledge  and  consent,  and  were  reasonably  neces- 
sary for  the  improvement  of  her  separate  estate, 
and  were  used  for  that  purpose  with  her  knowledge 
and  consent,  she  would  be  liable,  and  it  would 
not  be  necessary  to  prove  positively  that  Bodey 
&  Livingston  knew  that  she  was  the  owner  of 
this  property  at  the  time  they  furnished  it,  if 
they  furnished  it  upon  the  credit  of  this  building — 
if  she  was  the  owner  of  the  real  estate,  and  the 
materials  were  furnished  with  her  knowledge  and 
assent,  as  I  have  repeated  to  you  again  and 


again. 


(9)  The  contract  of  A.  M.  Thackara,  the  hus- 
band, is  in  his  own  name,  and  on  his  own  credit, 
does  not  make  Mrs.  Thackara's  land  liable  to  this 
lien,  and  your  verdict  Bhould  be  for  the  defendants. 
Answer.  This  is  true.  If  this  were  all  that  were 
in  the  case,  I  would  have  to  affirm  it.  Simply 
because  he  made  the  contract  would  not  authorize 
you  to  charge  her  property. 

(10)  The  plaintitTs  must  satisfy  you  that  they 
furnished  these  materials  on  Mrs.  Thackara's 
credit,  and  if  you  believe  that  the  plaintiffs  did 
not  know  that  Mrs.  Thackara  owned  the  land  at 
the  time  they  were  furnishing  these  materials, 
but  only  learned  it  was  her  land  when  they  came 
to  file  their  lien,  then  your  verdict  should  be  for 
the  defendants.  Answer.  This  is  refused,  for  the 
reasons  I  have  already  stated. 

Verdict  for  plaintiffs  for  $1514.27.  A  motion 
for  a  new  trial  having  been  dismissed,  defendants 
appealed,  assigning  for  error  the  portion  of  the 


and  further,  that  the  Court  erred — 

(1)  In  admitting  in  evidence  the  plaintiffs' 
book  to  charge  Mrs.  Thackara ;  said  charge  being 
the  same  as  in  plaintiffs'  bill  of  particulars,  viz., 
"  L.  W.  Kitzelman  for  Lieut.  Thackara's  house, 
Roaemont,  to  Bodey  &  Livingston,  Dr." 

(2)  In  permitting  the  plaintiffs  to  offer  in  evi- 
dence the  agreement  in  writing,  dated  July  15, 
1887,  between  A.  M.  Thackara  and  L.  W.  Kit- 
zelman, for  the  building  of  the  house  in  question. 

(8)  In  overruling  defendants'  offer  to  prove 
that  A.  M.  Thackara  and  his  wife  have  more 
than  paid  in  full  for  the  house  to  the  contractor, 
that  is  to  say,  the,  contract  price  for  the  house 
was  $8135,  the  stable  $800,  and  they  have  paid 
more  than  $9000  under  the  contract. 

William  Henry  Peace  and  F.  G.  ffobson,  for 
appellants. 

A  husband  cannot  bind  his  wife's  real  estate 
by  a  contract  made  in  his  own  name  and  respon- 
sibility and  upon  his  own  credit,  while  not  acting 
for  her. 

Dearie  v.  Martin,  78  Pa.  57. 

Berger  v.  Clark,  79  Id.  340. 

Act  of  April  11,  1848,  Purd.  1150. 
Her  subsequent  declarations  alone,  without 
primary  evidence  of  facts  tending  to  raise  a  con- 
tract to  bind  her  separate  estate,  cannot  make  her 
liable. 

Finley's  Appeal,  67  Pa.  453. 
Heugh  v.  Jones,  32  Id.  432. 
Murray  v.  Keyes,  35  Id.  384. 
Bear's  Admr.  v.  Bear,  33  Id.  525. 
Parke  r.  Kleeber,  37  Id.  251. 
Cummings  v.  Miller,  3  Grant,  146. 
It  is  the  plaintiffs'  duty  to  know  by  what  au- 
thority the  contractor  acts  in  ordering  materials. 
Schroeder  v.  Galland,  134  Pa.  277. 
Brown  v.  Cowan,  110  Id.  588. 
Campbell  v.  Scaife,  1  Phila.  187. 
Kitson  v.  Crump,  9  Id.  41. 
A  married  woman  is  not  governed  by  the  or- 
dinary principles  of  the  law  of  estoppel. 
Stivers  v.  Tucker,  126  Pa.  74. 
Conway  v.  Crook,  7  Atlantic  Reporter,  402. 
Irving  P.  Wanger,  for  appellees,  cited — 
Fahnestock  r.  Wilson,  95  Pa.  304. 
Einstein  v.  Jamison,  Id.  403. 
Forrester  v.  Preston,  2  Pittebg.  298. 

October  5,  1891.  Stbrrbtt,  J.  This  scire 
facias  sur  mechanics'  lien  was  issued  by  the  plain- 
tiffs, Bodey  &  Livingston,  against  the  appellants, 
Alexander  M.Thackara,  Eleanor  Sherman  Thack- 
ara his  wife,  in  right  of  said  wife,  owners  or  re- 
puted owners,  and  L.  W.  Kitzelman,  contractor, 
to  recover  for  materials  furnished  in  and  about 
the  erection  of  a  house. 

It  appears  that  the  written  contract  of  July  15, 
1887,  with  Kitzelman  for  the  erection  of  the 
building  on  land  conveyed  to  the  defendant,  Mrs. 
Thackara,  about  two  months  before,  was  made 


Digitized  by  Google 


WEEKLY  NOTES  OF  CASES. 


473 


in  the  name  of  and  executed  by  Lieut.  Thackara 
without  his  wife  joining  therein. 

It  was  claimed  by  the  plaintiffs,  and  evidence 
was  introduced  tending  to  prove  that  Mrs.  Thack- 
ara assented  to  the  contract,  which  was  in  fact 
made  by  her  husband  on  her  behalf  and  for  her 
benefit ;  that  the  materials  were  furnished  with 
her  knowledge  and  consent;  that  they  were 
reasonably  necessary  for  the  improvement  of  her 
separate  estate,  and  were  used  for  that  purpose  ; 
that  Mrs.  Thackara  was  frequently  upon  the 
premises  during  the  progress  of  the  work,  giving 
directions  as  to  the  materials  that  were  being 
furnished  by  the  plaintiffs,  and  also  as  to  the 
manner  of  construction.  In  short,  that  she  un- 
derstandingly  acted  as  though  she  herself,  and 
not  her  husband,  was  one  of  the  parties  to  the 
written  contract. 

Without  undertaking  to  review  the  evidence 
tending  to  prove  the  plaintiffs'  contention  that 
the  contract  was  made  for  Mrs.  Thackara  and 
fully  adopted  by  her,  reference  may  be  made  to 
the  proof  that  she  examined  the  plans  for  the 
building,  watched  the  progress  of  the  work, 
visited  the  plaintiffs'  mill,  urging  them  to  push 
on  the  work,  etc.  In  her  letter  to  them,  of  No- 
vember 1,  1887,  she  wrote,  "The  wood  sent  so 
far  is  excellent  and  greatly  admired,  but  .... 
Please  push  these  parts  and  the  doors  through  as 
soon  as  possible,  and  greatly  oblige." 

Again,  in  a  letter  of  November  29, 1887,  .... 
"  We  want  Mr.  Kitzelman  to  put  on  seven  car-  f0"^ 
penters,  but  he  says  you  will  not  keep  them  in 
work.  With  a  few  lines  from  you,  saying  you 
will  send  the  wood  fast  and  constantly,  I  can 
urge  him  on." 

The  evidence  was  abundantly  sufficient  to 
warrant  the  jury  in  finding  the  facts  as  claimed 
by  the  plaintiffs.  It  was  fairly  submitted,  in  a 
clear  and  correct  charge,  and  the  verdict  must  be 
accepted  as  a  finding  of  all  the  facts  necessary  to 
entitle  the  plaintiffs  to  recover. 

In  view  of  the  facts  established  by  the  verdict, 


were  properly  submitted  to  the  jury,  and  by  them 
found  in  favor  of  the  plaintiffs. 
Judgment  affirmed. 
[See  next  case.] 

H.  C.  O. 


Jan.  '91,  83.  February  5,  1891. 

Bevan  &  Bro.  v.  Thackara  et  al. 

Mechanic's  lien — Requisites  of —  When  defective 
— Materialmen — Husband  and  wife — When 
separate  property  of  married  woman  rendered 
subject  to  lien  by  a  building  agreement  signed 
by  husband  alone — Sub-contractor  chargeable 
with  knowledge  of  terms  of  agreement  made  by 
contractor. 

In  a  suit  upon  a  mechanic's  lien  for  materials  fur* 
nishad  for  the  erection  of  a  house  and  stable  upon  the 
property  of  a  married  woman,  by  virtue  of  contract* 
made  by  the  builder  with  the  husband  alone,  the  jury 
found  from  the  evidence  which  was  properly  submitted 
by  the  Court,  that  the*  contracts  were  made  with  the 
knowledge  and  consent  of  the  wife ;  that  the  materials 
were  reasonably  necessary  for  the  erection  of  the  house 
and  stable  ;  that  the  buildings  were  necessary  for  the 
improvement  of  her  separate  estate ;  that  the  materials 
were  furnished  and  used  with  her  knowledge  and  con- 
sent; and  that  the  Btable  was  appurtenant  to  the 
house,  and  necessary  for  the  convenient  use  of  the 
house  and  lot : 

Htld,  that  there  waa  sufficient  evidence  to  sustain  a 
verdict  for  plaintiffs,  if  the  lien  was  filed  in  proper 


While  the  Courts  should  carefully  protect  married 
women  in  the  enjoyment  of  their  separate  property, 
and  not  permit  it  to  be  unjustly  charged  with  incum- 
brances, they  should  not  be  permitted  to  enhance  the 
value  of  their  property  at  the  expense  of  iunocent  and 
confiding  creditors. 

A  lien  waa  filed  against  "a  dwelling-house  two 
stories  high,  with  attic,  the  first  story  being  of  stone, 
and  the  second  and  attio  being  of  frame  ....  erected 
on  a  certain  lot,"  particularly  described.  The  build- 
ing was  further  described  in  detail.  The  amount 
claimed  was  for  materials,  the  particular  items,  etc., 
being  specifically  set  out  in  bill  annexed  and  made 


there  was  no  error  in  the  rulings  complained  of 

in  the  first  three  specifications  of  error,  nor  was !  P*')  tof        c,,aim.  for  the  erection  of 

„  „  „  •„    .  •  „„       -%t  \  ■     tha  said  building,"  etc.  The  lien  as  to  this  building  was 

there  any  error  in  charging,  as  recited  in  the  filed  |Q  vn£T  fonn  In  the  bm  of  particulara  tht,rt> 

fourth  specification,  "  that  a  husband  cannot,  by 
making;  a  contract  like  this,  charge  his  wife's 
property,  unless  it  appears  that  the  materials 
were  furnished  with  her  knowledge  and  consent. 
If  she  assented  to  the  contract  made  by  her  hus- 
band in  this  respect,  ....  if  she  knowingly 
received  the  goods,  assented  to  the  application  of 
the  goods  to  her  property,  she  is  bound  by  the 
contract." 

There  was  no  error  in  the  answer  of  the  learned 
Judge  to  either  of  the  defendants'  points,-  and 
hence  the  remaining  specifications  of  error  are 
not  sustained. 

As  already  intimated,  the  right  of  the  plaintiffs 
to  recover  hinged  upon  questions  of  fact,  which  Thackara  his  wife,  owners,  etc,  who  with  L 


proper  rorm.    in  tne  mil  oi  particulars 
appeared  in  the  caption  the  words  "  House  and  stable 
near  Rosemout,  Pa.  :" 

Held,  that  the  value  of  any  materials  used  in  the 
construction  of  the  stable  could  not  be  recovered  in  an 
action  upon  said  lien  ;  but  only  the  value  of  the  ma- 
ferials  used  in  the  construction  of  the  dwelling-house. 

A  claim  under  the  mechanics'  lien  law  must  sat 
forth  the  nature  of  the  work  and  materials,  with  such 
a  specification  of  the  building  as  will  exclude  work 
done  or  materials  supplied  for  anything  else. 

A  sub-contractor  is  chargeable  with  notice  of  all  the 
terms  and  stipulations  between  the  original  contractor 
and  the  owner. 

Appeal  of  A.  M.  Thackara  and  Eleanor  S. 

W. 
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Kitzelman,  contractor,  were  defendants,  from  the 
judgment  of  the  Common  Pleas  of  Montgomery 
County,  in  an  action  of  scire  facias  stir  mechanics' 
claim,  hied  by  Walter  Bevan  and  H.  C.  Bevan, 
trading  as  Bevan  &  Bro.,  against  real  estate  of 
Eleanor  S.  Thackara,  to  recover  the  value  of  ma- 
teriuls  furnished  in  the  construction  of  a  dwelling- 
house  and  stable.  Pleas,  nil  debet,  payment  with 
leave,  and  coverture  of  Eleanor  S.  Thackara. 

The  facts  ate  fully  set  forth  in  the  opinion  of 
the  Supreme  Court. 

The  Court,  Swartz,  P.  J.,  charged  the  jury, 
inter  alia : — 

"  Something  has  been  said  in  your  hearing 
that  the  defendants  in  this  case  have  already 
paid  more  than  the  contract  price  for  the  con- 
struction of  these  premises.  I  charge  you  that 
that  is  entirely  immaterial  for  your  inquiry.*' 
The  question  is  whether  these  materials  "were 
furnished  upon  tlie  credit  of  this  building  or  the 
buildings,  and  if  they  were,  were  they  reasonably 
necessary  for  the  improvement  of  the  separate 
estate  of  the  married  woman.  If  they  were, 
then  they  were  entitled  to  recover  in  this  case. 
The  fact  that  they  have  paid  more  than  was  due 
on  the  contract  price  would  not  prevent  a  recovery 
in  this  case.  These  are  material  men ;  if  they 
furnished  the  material,  if  they  were  proper  and 
reasonably  necessary  lor  the  construction  of  the 
house,  if  they  went  into  the  house,  into  the 
buildings,  and  the  erection  of  the  buildings  was 
necessary  for  the  improvement  of  her  separate 
estate,  that  would  be  sufficient  to  enable  the 
plaintiffs  in  this  case  to  recover."  (Second  as- 
signment of  error.) 

.  ..."  If  she  accepted  the  contract  made  by 
him,  and  knowingly  received  the  goods,  assented 
to  the  application  of  the  goods  to  the  construc- 
tion of  her  property,  and  the  goods  were  reason- 
ably necessary  tor  the  improvement  of  her  pro- 
perty, and  were  so  used,  she,  assenting  to  it,  and 
having  knowledge  of  it,  is  bound  by  the  con- 
tract."   (Third  assignment  of  error.) 

Defendants  requested  the  Court  to  charge, 
inter  alia  : — 

(3)  I  also  instruct  you,  as  a  matter  of  law, 
that  any  materials  charged  in  the  plaintiff's  lien, 
which  were  used  in  the  construction  of  the  stable, 
cannot  be  recovered  in  this  proceeding,  and  should 
be  separated  from  the  charges  for  materials  which 
entered  into  the  construction  of  the  dwelling- 
house  and  deducted  from  the  account.  Answer. 
I  refuse  this,  but  this  is  a  question  reserved  for 
the  consideration  of  the  Court  hereafter.  (Sixth 
assignment  of  error.) 

(4)  Your  verdict  in  any  event  in  this  case; 
gentlemen,  in  case  it  is  for  the  plaintiffs,  can  only 
be  for  the  amount  and  value  of  the  materials 
which  were  actually  used  and  applied  in  the  con- 
struction of  the  dwelling-house  in  question. 


Answer.  This  is  refused,  but  reserved,  as  I  have 
stated.    (Seventh  assignment  of  error.) 

(15)  I  charge  you,  gentlemen,  that  it  is  the 
law  that  if  the  house  was  constructed  under  a 
different  and  earlier  contract  than  the  one  made 
for  the  stable,  then  it  being  admitted  from  the 
undisputed  testimony  in  the  case  that  the  con- 
tract for  the  house  was  made  in  writing  in  July, 
1887,  and  did  not  include  the  6table,  and  that 
the  stable  was  not  part  of  this  contract,  but  was 
built  under  a  subsequent  contract,  and  in  writing 
made  November  11,  1887,  and  was  not  a  part  of 
the  house,  but  was  a  separate  and  distinct  struc- 
ture, then  the  plaintiffs  cannot  recover  here,  and 
your  verdict  should  be  for  the  defendant*. 
Answer.  This  is  refused,  but  reserved.  (Seven- 
teenth assignment  of  error.) 

(16)  The  plaintiffs  having  failed  to  separate 
their  items  of  charge,  specifying  what  went  to 
the  house  described  in  the  lien,  and  what  went 
to  the  barn  or  stable,  the  jury  cannot  at  random 
guess  the  same,  and  therefore  the  verdict  must 
be  for  the  defendants.  Answer.  This  is  refused, 
but  reserved.    (Eighteenth  assignment  of  error.) 

Verdict  for  the  plaintiffs  for  $999.68,  subject 
to  the  point  reserved  whether  they  could  recover 
on  their  lien  under  the  following  facts : — 

"On  July  15,  1887,  L.  W.  Kitzelman,  con- 
tracted in  writing  with  A.  M.  Thackara,  the  hus- 
band of  Eleanor  S.  Thackara,  for  the  erection  of 
a  dwelling-house,  and  on  November  11,  1887, 
made  a  similar  contract  with  said  husband  for 
the  erection  of  a  stable.  The  lot,  upon  which 
these  buildings  were  erected,  was  owned  by  the 
wife.  The  plaintiffs  furnished  materials  con- 
tinuously upon  the  order  of  the  contractor,  and 
they  were  used  part  in  the  construction  of  the 
house  and  part  in  the  construction  of  the  stable. 
The  plaintiffs  had  no  knowledge  that  there  were 
separate  contracts  for  the  erection  of  the  respec- 
tive buildings,  nor  that  the  contracts  were  in 
writing,  but  they  knew  that  Kitzelman  was 
building  both  the  house  and  stable.  The  build- 
ing of  the  house  was  commenced  in  July,  1887, 
and  completed  about  February  11,  1888.  The 
stable  was  commenced  in  November,  1887,  and 
completed  February  10,  1888. 

"  The  jury  find  the  value  of  the  materials  fur- 
nished and  used,  with  interest,  to  be  $999.68 ; 
that  the  materials  were  reasonably  necessary  for 
the  erection  of  the  house  and  stable;  the  build- 
ings were  necessary  for  the  improvement  of  the 
wife's  separate  estate ;  that  the  contract  was 
made  with  the  knowledge  and  consent  of  the 
wife ;  that  the  materials  were  furnished  with  her 
knowledge  and  assent ;  that  the  stable  was  ap- 
purtenant to  the  house  and  was  necessary  for  the 
convenient  enjoyment  of  the  house  and  lot; 
upon  which  verdict  judgment  was  entered  for 
the  plaintiffs." 
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A  motion  for  judgment,  non  obstante  veredicto, 
and  for  a  new  trial  having  been  filed,  after  argu- 
ment the  Court  entered  judgment  fur  plaintiff's 
upon  the  verdict.  (Nineteenth  and  twentieth 
assignments  of  error.) 

Defendants  then  appealed,  assigning  error, 
inter  alia,  as  above. 

William  Henry  Peace  and  F.  G.  /fob son,  for 
appellants,  cited,  as  to  the  sixth,  seventh,  and 
eighteenth  assignments — 

Barclay's  Appeal,  13  Pa.  495. 

Dijler  r.  Borger,  68  Id.  432. 

Norm's  Appeal,  30  Id.  122. 

Iluduit  v.  Roberta,  10  Fhila.  535. 

Hills  i'.  Elliott,  16  S.  &  K.  58. 

[See  also  argument  in  Bodey  v.  Thackara  et  ai, 
ante,  p.  472.] 

B.  E.  Chain,  for  appellees. 
The  stable,  as  well  as  the  house,  is  mentioned 
in  this  lien  as  being  that  for  which  the  materials 
were  furnished,  and  the  Act  of  June  16,  1836 
(§  2,  Purd.  Dig.  1158),  provides  that  the  lien 
shall  extend  to  the  lot  on  which  the  buildings 
stand  and  so  much  of  the  adjacent  ground  of  the 
owner  as  may  be  necessary  for  the  purposes  of 
the  building. 

Launian's  Appeal,  8  Pa.  473. 
That  a  part  of  the  materials  for  which  the  claim 
was  filed  was  used  in  building  out-houses  will  not 
defeat  the  lien. 

Gaule  v.  Bilyean,  25  Pa.  521. 
If  the  new  buildings,  the  stable,  the  yard,  and 
the  original  house,  were  all  included  by  the  owner 
as  parts  of  one  tenement,  then  they  indicate  the 
ground  covered  by  the  lien ;  and,  of  course,  the 
houses  go  with  the  ground. 

Nelson  r.  Campbell,  28  Pa.  156. 
Lightfoot  v.  Krug,  35  Id.  348. 
Pretz  &  Gausler's  Appeal,  Id.  349. 

The  jury  have  passed  on  this  and  have  found 
that  the  buildings  together  were  one  erection. 
Barclay's  Appeal,  and  Diller  r.  Burger  (supra), 
confirm  this  view,  the  building  being  one. 

The  lien  avers  and  sets  forth  that  Mrs.  Thackara 
is  not  only  the  owner  of  the  building,  but  also  of 
the  ground,  and  it  is  submitted  conforms  to  the 
requirements  mentioned  in — 

Shannon  v.  Shulti,  87  Pa.  481. 

Kahna  v.  Tarney,  Id.  501. 

Schriffer  v.  Sautn,  81  Id.  385. 

Dearie  v.  Martin,  78  Id.  56. 

Besides,  it  was  the  buildings  which  were 
credited  in  the  delivery  of  the  materials,  they 
having  been  furnished  the  contractor  of  the  same 
for  the  buildings  he  was  erecting. 

October  5,  1891.  Sterrett,  J.  The  lien, 
on  which  this  scire  facias  issued,  was  filed  against 
a  building  described  therein  as  "a  dwelling- 
house,  two  stories  high,  with  attic,  the  first  story 
being  of  stone,  and  the  second  and  attic  being  of 


frame,  ....  erected  on  a  certain  lot  situate  in 
the  township  of  Lower  Merion,  in  said  county, 
containing  one  and  899-1000  acres  of  land, 
hounded  by  Thorn  brook  Avenue,  lot  No.  8,"  etc., 
.  .  .  .  and  "being  the  same  premises  which  Wm 
T.  Tiers  and  wife,  by  deed  dated  May  17,  1887, 
....  conveyed  to  the  said  Eleanor  8.  Thackara 
in  fee."  The  building  is  further  described  by 
giving,  somewhat  in  detail,  its  length,  width,  etc. 
The  "  amount  claimed  is  $'J2d.42  for  lumber, 
lime,  etc.,  furnished  within  six  months  last  past, 
continuously,  the  particulars,  items,  amounts, 
dates,  etc.,  being  specifically  set  out  in  bill 
annexed  and  made  part  of  this  claim,  and  furn- 
ished for  the  erection  of  said  building,  said 
building  having  been  erected  for  the  improve- 
ment of  the  separate  estate  of  Eleanor  S. 
Thackara,  and  by  her  direction,  authority,  and 
consent,  and  with  the  consent  of  her  said  husband, 
the  said  Alexander  M.  Thackara ;  the  said  ma- 
terials were  furnished  under  and  in  pursuance  of 
a  contract  nrnde  by  and  between  the  said  Eleanor 
S.  Thackara  and  the  said  L.  YY.  Kitzelman,  and 
were  reasonably  necessary  for  the  improvement 
of  her  separate  estate,  and  said  improvement  is  a 
necessary  improvement.  And  due  and  legal 
notice  of  the  amount  und  character  of  this  claim 
was  given  said  owner  when  the  said  materials 
were  furnished  and  within  ten  days  thereafter." 

Appended  to  the  claim  is  "  the  bill  of  parti- 
culars" referred  to  therein  as  part  of  the  claim. 
It  is  entitled  as  follows : — 

"Bill  of  particulars. 

44  July  20,  1888. 
44  L.  YV.  Kitzelman,  contractor. 
44  A.  M.  Thackara,  owners,  and  wife. 
44  House  and  stable  near  Rose m on t,  Pa. 
44  Bought  of  Walter  Be  van  &  Bro.,"  etc. 

It  will  be  observed  that  neither  in  the  body  of 
the  claim,  as  filed,  nor  in  the  44  bill  of  particulars" 
annexed  thereto,  except  in  the  above  quoted 
caption,  is  there  any  mention  made  of  44  stable," 
or  any  other  out-building  appurtenant  to  the 
dwelling-house.  While  the  location,  dimensions, 
etc.,  of  the  latter  are  minutely  stated  in  the  body 
of  the  claim,  there  is  nothing  whatever  said  as  to 
the  stable.  The  only  suggestion  of  any  out- 
building is  in  the  use  of  the  word  44  stable"  in  the 
above  caption. 

It  appeared  that,  on  July  15,  1887,  Kitzelman 
contracted,  in  writing,  with  A.  M.  Thackara, 
husband  of  the  other  defendant,  for  the  erection 
of  the  house  on  her  lot,  and,  on  November  11, 
1887,  a  similar  contract  was  made  with  said 
husband  for  the  erection  of  the  stable  on  same 
lot.  The  plaintiffs  furnished  the  materials  speci- 
fied in  the  bill  of  particulars,  on  the  order  of  the 
contractor,  and  they  were  used  partly  in  the  con- 
struction of  the  house,  and  partly  in  the  stable. 
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The  building  of  the  house  was  commenced  in 
July,  1887,  and  completed  about  February  11, 
1888.  The  stable  was  commenced  in  November, 
1887,  and  finished  about  February  10, 1888.  The 
plaintiffs  had  no  knowledge  that  there  were  sep- 
arate contracts  for  the  erection  of  the  respective 
buildings,  nor  that  they  were  in  writing ;  but 
they  knew  that  Kiuelman  was  building  both  the 
dwelling-house  and  the  stable.  These  facts  are 
either  undisputed  or  established  by  the  verdict. 

Under  the  findings  of  the  jury  the  value  of  the 
materials  furnished  and  used  in  both  buildings, 
with  interest,  was  $999.68.  They  were  reason- 
ably necessary  for  the  erection  of  the  house  and 
stable ;  and  the  buildings  were  necessary  for  the 
improvement  of  the  wife's  separate  estate.  The 
contracts  were  made  and  the  materials  furnished 
with  her  knowledge  and  consent.  The  stable  was 
appurtenant  to  the  house,  and  was  necessary  for 
the  convenient  enjoyment  of  the  house  and  lot. 

One  general  ground  of  defence,  in  the  Court 
below,  was,  that  under  the  evidence  there  could 
be  no  recovery  for  any  part  of  the  materials, 
mainly  because  the  contracts  were  with  the  hus- 
band alone,  and  Mrs.  Thackara,  owner  of  the  lot, 
was  not  a  party  thereto. 

The  evidence  tended  to  show  that  the  con- 
tracts were  made  with  the  knowledge  and  consent 
of  Mrs.  Thackara ;  that  the  materials  were 
reasonably  necessary  for  the  erection  of  the 
house  and  stable,  and  that  those  buildings  were 
necessary  for  the  improvement  of  her  separate 
estate ;  that  said  materials  were  furnished  and 
used  in  the  erection  of  both  buildings,  with  the 
knowledge  and  assent  of  Mrs.  Thackara,  and 
that  the  stable  was  appurtenant  to  the  house  and 
was  necessary  for  the  convenient  use  of  the  bouse 
and  lot. 

That  evidence  was  properly  submitted  to  the 
jury,  with  instructions  that  unless  they  found  the 
facta  as  above  stated,  their  verdict  must  be  for 
the  defendants.  The  verdict  in  favor  of  the  plain- 
tiffs therefore  establishes  those  facts,  and,  if  there 
was  nothing  else  in  the  case,  the  judgment 
thereon  should  be  sustained.  As  was  said  in 
Einstein  ».  Jamison  (95  Pa.  403),  "While 
Courts  should  carefully  protect  married  women 
in  the  enjoyment  of  their  separate  property,  and 
not  permit  it  to  be  unjustly  charged  with  incum- 
brances, they  should  not  be  permitted  to  enhance 
the  value  of  their  property  at  the  expense  of 
innocent  and  confiding  creditors.  If  the  mate- 
rials were  furnished  and  used  in  the  improve- 
ment of  her  property  by  her  directions  or  with 
her  knowledge  and  assent,  and  were  reasonably 
necessary,  and  there  was  no  agreement  that  her 
property  should  not  be  liable  therefor,  the  law 
will  give  a  lien  thereon  for  the  value  of  the  ma- 
terials." To  the  same  effect  is  Forrester  v. 
Preston  (2  Pittsburgh  Rep.  298).    In  that  case 


it  was  well  said :  "  If  this  were  the  case  of  the 
erection  of  a  building  on  the  wife's  separate  estate 
without  her  authority,  .  .  .  .  the  building  would 
not  be  liable  to  a  lien  for  the  materials  furnished 
.  .  .  .  for  the  contractor.  But  the  building  in 
this  case  was  not  erected  without  the  consent  of 
the  wife,  under  a  contract  made  with  a  stranger. 
It  was  erected  under  a  contract  made  with  the 
husband,  and,  as  the  facts  abundantly  show,  with 
the  knowledge,  approbation,  and  concurrence  of 
the  wife.  It  is  true  that  the  husband  made  the  con- 
tract in  his  own  name,  but  the  building  contracted 
for  was,  with  the  knowledge  and  concurrence  of 
the  wife,  designed  and  erected  for  her;  and, 
therefore,  in  making  the  contract,  the  husband 
may  be  regarded  in  law  as  the  agent  of  the  wife; 
as  much  so  as  if  he  had  avowedly  acted  by  her 
express  authority." 

Several  of  the  specifications  of  error  are  to  the 
rulings  and  instructions  of  the  Court  bearing  on 
the  defence  above  slated.  It  is  unnecessary  to 
consider  them  in  detail.  There  appears  to  be  no 
substantial  error  in  cither  of  them. 

Another  ground  of  defence  was  that  under  the 
claim  as  filed,  the  plaintiffs  could  not,  in  any 
event,  recover  more  than  the  value  of  the  mate- 
rials shown  to  have  been  furnished  for,  and  used 
in  the  construction  of  the  dwelling.  The  Court 
was  accordingly  requested,  in  defendants'  third 
and  fourth  points,  to  instruct  the  jury,  as  matter 
of  law,  "That  any  materials,  ....  which  were 
used  in  the  construction  of  the  stable,  cannot  be 
recovered  in  this  proceeding ;  that  in  any  event, 
the  verdict  can  only  be  for  the  amount  and  value 
of  the  materials  which  were  actually  used  and 
applied  in  the  construction  of  the  dwelling- 
house." 

These  points  were  refused  pro  forma,  and  the 
question  of  law  raised  by  them  was  reserved  for 
future  consideration. 

The  learned  Judge  subsequently  disposed  of 
the  question  of  law,  thus  reserved,  by  refusing 
judgment  non  obstante  veredicto  and  entering 
judgment  on  the  verdict  for  the  amount  found 
by  the  jury.  This  is  the  subject  of  complaint 
in  the  19th  and  20th  specifications. 

Conceding  the  fact  specially  found  by  the  jury, 
"  that  the  stable  was  appurtenant  to  the  house 
and  necessary  for  the  convenient  enjoyment  of 
the  house  and  lot;"  and  further,  that  the  plain- 
tiffs were  entitled  to  a  joint  lien  against  both 
buildings,  without  being  required  to  apportion 
the  amount  between  them,  they  should  have 
included  the  stable  in  their  claim.  As  we  have 
seen,  the  stable  is  entirely  ignored  in  the  body 
of  the  claim.  It  is  not  even  referred  to  as 
"  appurtenant"  to  the  house ;  nor  is  it  anywhere 
stated  that  any  part  of  the  materials  was  fur. 
nished  for,  or  used  in  the  construction  of  the 
stable.   In  Barclay's  Appeal  (13  Pa.  495),  it 
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was  held  that  a  claim  under  the  mechanics'  lien  I    Judgment  reversed,  and  a  venire  facias  de  novo 


law,  must  set  forth  the  nature  of  the  work  or 
materials,  with  such  a  specification  of  the  build- 
ing as  will  exclude  work  done  or  materials  sup- 
plied for  anything  else ;  and  hence  "  a  claim  for 
work  and  labor  done  to  a  house  (describing  it) 
....  for  or  about  the  erection  and  construction 
of  the  said  building  and  appurtenance*  is  not 
sufficiently  certain." 

In  Lauman's  Ap.  (8  Pa.  473),  the  claim  was 
filed  against  a  mansion-house,  barn,  wagon* house, 
etc.,  on  a  farm  to  which  they  were  all  appurte- 
nant and  intended  to  be  occupied  and  used 
together.  It  was  held,  that  under  the  circum- 
stances, an  apportionment  of  the  claim  among 
the  several  buildings  was  unnecessary. 

The  plaintiffs  doubtless  had  a  right  to  include 
the  stable  in  their  claim,  but  it  was  not  suffi- 
ciently done.  The  mere  mention  of  the  word 
"  stable"  in  the  caption  of  the  "  bill  of  particu- 
lars" cannot  be  regarded  as  an  inclusion  of  the 
building  in  the  claim. 

Conceding  that  the  lien  against  the  house  and 
ground  upon  which  it  stands,  and  so  much  other 
ground  as  is  necessary  for  the  ordinary  and  use- 
ful purposes  of  the  house,  embraces  the  entire 
lot  of  nearly  two  acres,  and  that  a  sale  on  that 
lien  would  carry  the  lot  and  all  the  improvements 
thereon  including  the  stable,  it  does  not  follow 


awarded. 

[See  preceding  case.] 


H.  C.  O. 


Jan.  '91,  324.  April  15,  1891. 

Dershimer  and  Griffin  v.  Maloney  ct  al. 

Mechanics'  liens — Sub-contractors — Rights  of — 
Notice — Stipulation  by  builder  that  no  Hem 
shall  be  filed  binding  upon  sub-contractors. 

By  an  agreement  between  the  owner  of  a  dwelling 
house  and  a  contractor  for  work  thereupon,  it  was 
provided  that  "  the  owner  will  not  in  any  wanner  be 
answerable  .  ...  for  any  of  the  materials  or  other 
things  used  and  employed  in  finishing  and  completing 
the  said  works,"  etc.,  and  farther,  that  there  shall  not 
"  be  auy  legal  or  lawful  claims  against  the  contractor, 
in  any  manner,  from  any  source  whatever,  for  work  or 
materials  furnished  on  said  works  :" 

Held,  that  the  above  words  constituted  an  implied 
covenant  against  filing  liens  ;  and  that  a  sub-con- 
tractor could  not  recover  against  the  owner  for  mate- 
rials furnished. 

The  only  connection  between  the  owner  and  the  sub- 
contractor being  through  and  by  means  of  the  contract 
between  the  owner  and  the  principal  contractor,  the 
Bub-contractor  is  chargeable  with  notice  of  all  its  terms 
and  stipulations,  and  is  bound  thereby  ;  he  cannot 
,  have  the  benefits  of  the  builder's  contract  without 
that  the  plaintiffs  have  a  right  to  include  in  the  .  accepting  its  conditions. 

lien  against  the  house,  the  value  of  the  material 


furnished  for  and  used  in  the  construction  of  the 
stable  not  included  in  the  claim  as  filed. 

The  facts  found  by  the  jury,  that  plaintiffs  had 
no  knowledge  of  the  separate  contracts  for  the 
erection  of  the  respective  buildings,  nor  that  the 
contracts  were  in  writing,  can  have  no  bearing 
in  their  favor.  They  might  have  known,  and  it 
was  their  duty  to  ascertain  the  fact.  "  It  is  the 
duty  of  one  who  deals  with  an  alleged  contractor 
to  know  the  relation  he  bears  to  the  owner,  and 
failing  in  this,  he  furnishes  material  at  his  peril." 
(Brown  v.  Cowan,  110  Pa.  588.)  In  Schroeder 
v.  Galland  (134  Pa.  277),  this  Court  held  that 
the  sub-contractor  is  chargeable  with  notice  of 
all  the  terms  and  stipulations  between  the  origi- 
nal contractor  and  the  owner. 

It  follows  from  what  has  been  said  that  the 
plaintiffs  were  not  entitled  to  recover  in  this  suit 
for  the  value  of  the  materials  furnished  by  them 
for  the  stable  and  used  in  the  construction  thereof, 
and  that  the  defendants'  3d  and  4th  points  for 
charge  should  have  been  affirmed,  or  else  the 
question  of  law  presented  by  those  points  should 
have  been  decided  in  favor  of  the  defendants. 
The  record  furnishes  no  data  by  which  a  final 
judgment  can  now  be  entered  and  it  is  therefore 
necessary  to  reverse  the  judgment,  and  order  a 
new  trial. 


Schroeder  v.  Galland  (134  Pa.  277)  followed. 

Appeal  of  P.  W.  Dershimer  and  B.  Griffin, 
trading  as  Dershimer  &  Griffin,  plaintiffs,  from 
the  judgment  of  the  Common  Pleas  of  Luzerne 
County,  in  an  action  of  scire  facias  sur  mechanic's 
lien,  in  which  Thomas  Maloney,  owner,  and 
Thomas  J.  Nichols,  contractor,  were  defendants. 

Upon  the  trial,  before  Woodward,  J.,  it  ap- 
peared that  on  August  20,  1886,  Thomas  Ma- 
loney entered  into  a  contract  with  Thomas  J. 
Nichols  whereby  the  latter  agreed  to  do  all  car- 
pentering, plastering,  painting,  and  glazing  upon 
a  dwelling  house,  according  to  plans  and  speci- 
fications, for  seven  thousand  two  hundred  and 
twenty  dollars.  The  contract  was  partly  printed 
and  partly  written.  Concerning  payments,  it 
contained  clauses  which,  stripped  of  some  ver- 
biage, are  as  follows  : — 

Second.  Thomas  Maloney  (the  proprietor)  agrees  to 
pay  to  Thomas  J.  Nichols  65  per  cent,  as  the  work 
progresses,  on  labor  and  material,  in  monthly  pay- 
ments, according  to  estimates  of  the  architect;  the 
proprietor  reserving  the  right  to  pay  bills,  deducting 
15  per  cent,  until  completion : 

Provided,  that  in  each  oase  of  payment  a  certificate 
shall  be  obtained  from  the  architect,  ....  and, 
provided  further,  that  in  each  case  a  certificate  shall  be 
obtained  by  the  contractor  from  the  clerk  of  the  offloe 
where  liens  are  recorded,  sinned  and  sealed  by  the 
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olerk,  that  he  has  carefully  examined  the  records  and 
finds  no  liens  or  claims  recorded  against  said  work  ; 
neither  shall  there  be  any  legal  or  lawful  claims 
against  the  contractor  in  any  manner,  from  any  source 
whatever,  for  work  or  materials  furnished  on  said 
works. 

Sevrnth.  The  proprietor  will  not,  in  any  manner,  be 
answerable  or  accountable  for  loss  or  damage  that 
shall  or  may  happen  to  said  work  or  any  part  or  parts 
thereof  respectively,  or  for  any  of  the  materials  or 
other  things  used  and  employed  in  finishing  and  com- 
pleting said  works ;  or  for  injury  to  any  person  or  per- 
sons, either  workmen  or  the  public,  or  for  damage  to 
adjoining  property,  etc. 

The  Court  charged  the  jury  as  follows  : — 
41  P.  W.  Dershimer  and  B.  Griffin,  doing  busi- 
ness as  Dershiraer  &  Griffin,  filed  a  mechanic's 
lien,  as  it  is  culled,  against  a  property  in  Pittston, 
this  county,  of  which  Thomas  Maloney  was  the 
owner  and  T.  J.  Nichols  the  contractor  or  builder. 
Upon  this  mechanic's  lien  a  scire  facias  was 
issued,  and  served  upon  the  defendant  to  make 
defence.  After  hearing  patiently  all  the  testi- 
mony in  the  case,  it  seems  to  the  Court  that  the 
whole  matter  resolves  itself  into  a  question  of 
law,  which  it  is  our  duty  to  dispose  of  by  giving 
to  the  jury  what  are  called  binding  instructions. 

44  The  building  in  question  was  erected  for 
Mr.  Maloney  by  Thomas  J.  Nichols,  the  con- 
tractor, under  a  written  contract,  which  has  been 
read  in  your  hearing  and  is  in  evidence;  and 
without  quoting  the  language  of  that  contract 
accurately  at  this  time,  we  call  your  attention 
to  the  tact  that  it  substantially  provides  that 
Nichols,  the  contractor,  is  to  finish  this  house  for 
Maloney,  the  owner,  and  that  said  Maloney  is 
not  to  be  liable  for  any  claim,  or  incumbrance,  to 
sub-contractors,  arising  out  of  work  and  labor 
performed,  or  for  material  furnished  in  the  erec- 
tion of  the  building.  That,  in  effect,  in  our  judg- 
ment, is  the  meaning  of  the  provision  in  the  con- 
tract to  which  your  attention  has  been  called.  I 
do  not  profess  to  quote  the  language  precisely. 
If  we  are  correct  in  this  view  of  the  contract, 
then  it  follows  that  Dershimer  &  Griffin,  who 
were  sub-contractors  under  Nichols,  and  fur- 
nished lumber  and  material  for  this  building, 
had  no  right  to  file  their  lien.  In  other  words, 
they  were  bound  by  the  covenants  of  the  contract 
between  Maloney  and  Nichols,  and  their  right, 
which  under  other  circumstances  might  exist,  to 
have  a  lien  against  this  property,  was  gone  and 
disposed  of  by  the  contract. 

44  Now,  the  counsel  have  submitted  to  us  two 
points,  which  raise  distinctly  the  legal  questions 
I  have  suggested. 

44  Defendant's  first  point  reads  as  follows : — 
44  (1)  If  the  jury  believe  Dershimer  &  Griffin 
sub-contracted  with  Nichols  to  furnish  a  part  of 
the  material  for  the  building,  and  that  Nichols 
had  contracted  with  Maloney  to  build  a  bouse  at 
a  price  agreed  upon  between  them,  and  that 


Maloney  under  the  contract  was  not  in  any 
manner  to  be  answerable  or  accountable  for  any 
of  the  materials  or  other  things  used  and  employed 
in  the  finishing  and  completing  of  the  building, 
Dershimer  &  Griffin  cannot  maintain  a  lien 
against  Maloney's  building  for  material  furnished 
by  them  under  a  contract  with  Nichols. 

44  That  point,  gentlemen,  we  feel  it  our  duty  to 
affirm. 

44  The  other  point  reads  as  follows  : — 

44  (2)  Under  the  law  and  the  evidence  the 
verdict  must  be  for  Maloney,  the  defendant. 

44  There  being  no  dispute  about  the  facts  re- 
ferred to  in  the  second  point  and  assumed  therein, 
we  say  to  you  that  it  is  well  taken  also,  and  it  is 
our  duty  to  charge  you  that  under  the  law  and 
the  evidence  your  verdict  in  this  case  should  be 
for  the  defendant  " 

Verdict  accordingly  and  judgment  thereon. 
Plaintiffs  thereupon  appealed,  assigning  for  error 
the  answers  to  the  points  as  above. 

S.  J.  Strauss  (ff.  F.  McAtee  with  him),  for 
appellants. 

John  T.  Lenahan  (P.  A.  (TBoyUt  with  him), 
for  appellee. 

October  5,  1891.  Stkrrett,  J.  The  lien  in 
question  was  filed  by  plaintiffs  against  the  building 
erected  by  Thomas  J.  Nichols,  one  of  the  defend- 
ants, for  Thomas  Maloney,  the  other  defendant, 
under  a  written  contract,  the  seventh  clause  of 
which  provides,  inter  alia,  that  44  the  owner  will 
not  in  any  maner  be  answerable  ....  for  any 
of  the  materials  or  other  things  used  and  employed 
in  finishing  and  completing  the  said  works,"  etc. 
In  the  second  clause,  specifying  the  terms  and 
conditions  on  which  payments  on  account  of  the 
work  shall  be  made  as  it  progresses,  it  is  pro- 
vided, among  other  things,  that  there  shall  not 
44  be  any  legal  or  lawful  claims  against  the  con- 
tractor, in  any  manner,  from  any  source  what- 
ever, for  work  or  materials  furnished  on  said 
works." 

On  behalf  of  defendant,  Maloney,  the  Court 
was  requested  to  charge:  44 1.  If  the  jury  believe 
Dershimer  &  Griffin  sub-contracted  with  Nichols 
to  furnish  a  part  of  the  materials  for  the  building, 
and  that  Nichols  had  contracted  with  Maloney 
to  build  a  house  at  a  price  agreed  upon  between 
them,  and  that  Maloney  under  the  contract  was 
not  in  any  manner  to  be  answerable  or  account- 
able for  any  of  the  materials  or  other  things  used 
and  employed  in  finishing  and  completing  the 
building,  Dershimer  &  Griffin  cannot  maintain 
a  lien  against  Maloney's  building  for  materials 
furnished  by  them  under  the  contract  with 
Nichols."  44  2.  Under  the  law  and  the  evidence 
the  verdict  must  be  for  Maloney,  the  defendant." 

These  points  were  affirmed  and  a  verdict 
rendered  accordingly;  and  that  action  of  the 
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Court  constitutes  the  two  specifications  of  error 
before  us. 

If  the  provisions  contained  in  the  agreement 
between  the  owner  and  the  contractor  amount  to 
an  express  or  necessarily  implied  covenant  that 
no  lien  shall  he  filed  against  the  building,  the 
plaintiffs,  on  the  authority  of  Schroeder  v.  Galland 
(134  Pa.  277),  are  bound  thereby.  As  was  held 
in  that  case,  the  only  connection  between  the 
owner  and  the  sub-contractor  being  through  and 
by  means  of  the  contract  between  the  owner  and 
the  principal  contractor,  the  sub-contractor  is 
chargeable  with  notice  of  all  its  terms  and 
stipulations  and  is  bound  thereby ;  he  cannot 
have  the  benefit  of  the  builder's  contract  without 
accepting  its  conditions. 

While  the  language  of  the  contract  in  that  case 
differs  from  that  employed  in  the  agreement 
before  us,  we  have  no  doubt  the  parties  intended 
to  provide  against  the  filings  of  liens  ;  and  while 
they  have  not  done  so  in  express  terms,  we  think 
that,  by  fair  intendment,  the  words  used  neces- 
sarily include  both  liens  and  personal  liabilities. 
The  owner  is  not  to  44  be  answerable  or  account- 
able ....  in  any  manner,"  for  any  of  the 
materials,  etc.  If  this  is  not  an  implied  covenant 
against  filing  liens,  then  the  owner  is  "answer- 
able or  accountable"  in  at  least  one  mode  or 
manner ;  not  liable  in  person,  it  is  true,  but  in 
property,  which  is  equally  efficacious.  Again,  in 
the  second  clause,  the  inhibition  is  :  "  Neither 
shall  there  be  any  legal  or  lawful  claim  against 
the  contractor,  in  any  manner,  from  any  source 
whatever,  for  work  or  materials." 

An  observance  of  this  provision  would  have 
excluded  the  conditions  on  which  alone  the  right 
to  file  a  lien  is  based. 

We  cannot  say  there  was  any  error  in  the 
rulings  complained  of,  and,  therefore,  the  judg- 
ment should  be  affirmed. 

Judgment  affirmed.  u.  c.  O. 


Jan.  '90,  180.  April  2,  1890 ;  April  6,  1891. 

Henderson,  Hull  &  Co.,  Limited,  v.  Phil- 
adelphia and  Reading  Railroad  Co. 

Negligence  —  Railroad  company  —  Engines  — 
Negligent  operation  of— Damage*  resulting 
therefrom — Evidence  of  negligence — Injuries 
caused  by  identified  and  unidentified  engines 
—Circumstantial  evidence,  token  admissible — 
Period  to  which  limited — Spark-arresters. 

A  railroad  company  in  the  proper  use  of  its  road  is 
In  the  lawful  pursuit  of  a  legitimate  business,  and  if 
injury  results  to  property-owners  thereby  it  is  damnum 
aktque  injuria,  and  the  company  cannot  be  mulcted  in 
i  exoept  upon  proof  of  negligence. 


Negligence  is  the  gist  of  the  action,  and  the  burden 
of  proof  is  upon  the  plaintiff  to  establish  it.  For  ordi- 
nary risks  the  land  owner  hi  compensated  iu  the 
damages  for  right  of  way. 

The  mere  existence  of  a  fire  along  the  line  of  a  rail- 
road caused  by  sparks  from  the  company's  engines  is 
not  enongh  to  fasten  upon  the  company  the  charge 
either  of  negligence  or  want  of  skill. 

In  case  of  loss  by  fire,  fairly  attributable  to  sparks 
from  a  railroad  company's  locomotive  engine,  the  ab- 
sence of  a  spark  arrester  is  ftrima  facie  evidence  of 
negligeuce  on  the  part  of  the  company. 

It  is  the  duty  of  railroad  companies  to  adopt  the 
best  precautions  against  dauger  in  general  use,  and 
which  experience  has  shown  to  be  superior  and  effec- 
tual, and  to  avail  themselves  of  every  such  known 
safeguard,  or  generally  approved  invention,  to  lessen 
the  dauger. 

The  mere  fact  that  sparks  are  thrown  from  the  stack 
of  an  engine  is  not  evidence,  in  itself,  of  negligence. 
Where,  however,  sparks  of  large  sixe  are  emitted, 
which,  carried  to  a  long  distance,  set  fire  to  fields, 
fences,  or  buildings,  it  may,  at  present,  be  inferred 
that  the  engine  is  not  provided  with  a  sufficient  spark 
arrester. 

Where  an  injury  complained  of  is  shown  to  have 
been  caused,  or,  in  the  nature  of  the  case,  could  only 
have  been  caused,  by  sparks  from  an  engine  which  is 
knowu  and  identified,  the  evidence  should  be  confined 
to  the  condition  of  that  engine,  its  management,  and 
its  practical  operation.  Evidence  tending  to  prove  de- 
fects in  other  engines  of  the  company  is  irrelevant, 
aud  should  he  excluded. 


The  inquiry,  in  such  oases,  is  as  to  the  existence  or 
condition  of  the  spark  arrester  at  the  precise  time  of 
the  injury  ;  but  in  order  to  make  this  practicable  by 
proof  that  it  was  defective,  or  threw  out  sparks  of  an 
unusual  size,  a  reasonable  latitude  must  be  allowed  to 
show  its  management  and  operation,  both  before  and 
after.  The  evidence,  however,  must  be  confined  to  its 
operation  at,  or  about,  the  time  of  the  occurrence. 

When  loss  or  injury  is  Bhown  to  have  been  caused, 
or,  according  to  the  proof,  may  have  been  caused  by 
sparks  from  an  engine  unknown  and  unidentified,  or 
by  one  of  several  engines,  some  of  which  are  unknown 
aud  unidentified,  the  rule  of  evidence  is  necessarily 
somewhat  enlarged  ;  the  burden  of  proof,  in  the  first 
instance,  however,  being  upon  the  plaintiff  to  show 
that  the  fire  iu  question  was  communicated  from  de- 
fendant's engines,  and  that  there  was  negligence  in 
the  construction  or  management  of  them. 

The  evidence  may  be  circumstantial,  however,  and 
any  proper  evideuce  from  which  negligence  may  be 
inferred  is  sufficient  to  throw  the  burden  on  the  de- 
fendant. 

Where  the  offending  engine  Is  not  clearly  or  satis- 
factorily identified,  it  is  competent  for  the  plaintiff  to 
prove  that  defendant's  locomotives  generally,  or  many 
of  them,  at  or  about  the  time  of  the  occurrence,  threw 
sparks  of  unusual  size,  and  kindled  numerous  fires 
upon  that  part  of  their  road,  to  sustain  or  strengthen 
the  inference  that  the  fire  originated  from  the  causa 
alleged. 

This  class  of  testimony  is  exceptional  in  character 
at  the  best,  and  is  only  admissible  because  the  ordi- 
nary sources  of  proof  are  inaccessible,  and  direct  evi- 
dence impracticable.   The  rule  should  not,  therefore, 
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be  carried  beyond  the  necessity  which  justifies  its 
admission. 

If  at  or  about  the  time  where  fires  are  alleged  to 
have  been  set  by  locomotive  eiiginea,  unknown  by 
number  or  other  means  of  identification,  the  company 
is  shown  to  have  been  habitually  negligent  in  the 
equipment  or  management  of  its  engines,  or  of  many 
of  them,  this  is  a  circumstance  to  be  considered  in 
connection  with  others,  not  only  in  determining  the 
origin  of  the  fire,  but  in  deciding  whether  or  not  the 
company  was  at  the  time  negligent  in  failing  to  pro- 
vide suitable  precautions  against  danger.  If  many  of 
the  company's  engines,  at  or  about  the  time,  are  with- 
out  sufficient  spark-arresters,  and  frequent  fires  are 
kindled  in  consequence,  it  may  well  be  inferred,  in 
view  of  the  effectual  character  of  mechanical  inven- 
tions of  this  kind,  not  only  that  the  fire  in  question 
originated  from  this  cause,  but  that  it  occurred  from 
the  habitual  negligence  of  the  company  in  failing  to 
provide  sufficient  spark-arresters. 

Where  a  fire  was  caused  by  one  of  four  engines, 
three  of  which  were  unknown  and  unidentified,  evi- 
dence was  admitted  to  show  that  the  property  of  per- 
sons along  the  line  of  defendant's  road,  which  passed 
the  property  of  the  plaintiff,  and  within  ten  miles  of 
said  property,  was  repeatedly  set  on  fire  by  unknown 
and  unidentified  engines  of  defendant,  and  that  the 
sparks  emitted  by  said  engines  exceeded  a  hickory- 
nut  in  size,  which  was  accompanied  by  evidence  of 
exports  showing  that  engines  throwing  sparks  of  that 
size  either  did  not  use  the  most  approved  spark- 
arresters  in  general  use,  or  if  they  did,  the  spark- 
arresters  used  were  permitted  to  become  defective  and 
out  of  repair,  or  were  negligently  managed  by  those  in 
charge  of  them.  Some  of  this  testimony  was  confined 
to  two  or  three  months  before  the  time  of  the  fire, 
some  to  six  mouths,  and  some  was  general.  Evidence 
was  also  admitted  to  prove  that  many  unidentified 
engines  which  passed  plaintiff's  mill  frequently,  dur- 
ing a  period  of  six  months  preceding  the  fire,  habitu- 
ally threw  sparks  of  the  sise  of  a  hickory-nut,  or 
larger,  etc. : 

lldd,  that  the  admission  of  this  evidence  was  error. 
The  examination  should  have  been  confined  to  the 
negligent  operation  of  the  engines  at  or  about  the  time 
of  the  fire,  with  such  reasonable  latitude,  before  and 
after  the  occurrence,  as  is  sufficient  to  enable  such 
proofs  to  be  practicable. 

Appeal  of  the  Philadelphia  and  Reading  Rail- 
road Company,  defendant,  from  the  judgment  of 
the  Common  Pleas  No.  3,  of  Philadelphia  County, 
in  an  action  of  trespass,  brought  by  Henderson, 
Hull  &  Co.,  Limited,  to  recover  dantages  sus- 
tained by  the  burning  of  plaintiffs'  sash  and 
door  mill,  at  Montgomery,  Lycoming  County. 

Upon  the  trial,  before  Reed,  J.,  it  appeared 
that  plaintiffs*  mill  was  situated  between  the 
Pennsylvania  Railroad  and  the  Philadelphia  and 
Reading  Railroad.  The  Pennsylvania  Railroad 
passed  in  front  of  the  mill,  and  the  Reading  Rail- 
road passed  along  the  rear  of  the  mill.  A  fire 
occurred  in  what  was  known  as  the  shaving-pit 
and  ventilator  on  August  10,  1888.  This  was  a 
pit  into  which  the  shavings  and  dibri$  of  the 
mill  were  forced  and  dropped  down  to  the 
ground.    The  top  of  it  was  wooden  slat  work 


for  ventilation.  The  mill  was  run  by  steam, 
and  between  this  pit  and  the  fire  under  the 
boilers  was  a  room  about  fifteen  feet  square. 
The  shavings  from  the  pit  were  used  as  fuel  for 
the  boiler.  The  ventilator  was  thirty  feet  high, 
and  within  twenty-two  feet  of  the  centre  of 
defendant's  track. 

Plaintiffs'  watchman  testified  that  he  came  on 
duty  about  5.15  P.M.;  the  mill  shut  down  at 
5.30  ;  and  the  fire  occurred  about  6  or  6.15  P.M. 
Part  of  his  duty  was  to  watch  passing  trains  to 
see  if  the  engines  threw  out  sparks,  and  in  pur. 
suance  of  this  duty,  he  went  out  to  watch  a  coat 
train  going  north,  but  saw  nothing  unusual  in 
the  working  of  the  engine,  although  he  kept  his 
eyes  upon  the  smoke-stack.  This  engine  he 
could  not  identify.  A  quarter  of  an  hour  after- 
wards he  went  out  to  see  another  train  go  by, 
and  kept  his  eyes  upon  the  smoke-stack,  but  saw 
no  sparks.  This  train  be  identified  as  having 
been  drawn  by  engine  No.  72.  The  reason 
alleged  for  not  seeing  sparks,  if  there  were  any, 
was  that  it  was  daylight. 

Defendant  showed  that  two  other  engines 
drawing  passenger  trains  passed  tbe  mill  between 
the  passage  of  tbe  trains  mentioned  by  the 
watchman.  Plaintiffs  had  no  knowledge  of  this 
until  defendant  proved  it.  There  was  voluminous 
testimony  on  both  Bides  to  show  how  tbe  fire 
occurred,  plaintiffs'  evidence  tending  to  show 
that  it  was  caused  by  sparks  from  a  passing 
engine,  and  defendant  contending  that  the  fire 
originated  from  a  smouldering  spark  from  the 
mill  furnace. 

Plaintiffs  offered  evidence  tending  to  show 
that  engine  No.  72,  was  the  source  of  frequent 
fires,  and  habitually  threw  sparks  tbe  size  of  a 
hickory  nut  during  the  three  months  immediately 
preceding  the  fire  in  question,  together  with  evi- 
dence showing  that  its  spark-arrester  had  open- 
ings in  it  through  which  much  larger  sparks 
could  pass.  Witnesses  of  defendant,  who  ex- 
amined the  engine  the  night  of  tbe  fire,  and  the 
morning  after,  testified  that  it  was  in  good  con- 
dition. 

Plaintiffs  made  the  following  offers  of  evi- 
dence : — 

(1)  Plaintiffs  offer  to  prove  that  the  property 
of  persons  along  the  line  of  defendant's  road 
which  passed  the  property  of  the  plaintiffs 
destroyed  by  tbe  fire  in  question  on  August  10, 
1888,  and  within  twelve  miles  of  plaintiffs'  said 
property,  was  repeatedly  set  on  fire  by  unknown 
and  unidentified  engines  of  tbe  defendant,  and 
that  the  sparks  causing  said  fires,  emitted  by  the 
said  engines,  exceeded  a  hickory  nut  in  size.  To 
be  accompanied  by  evidence  of  experts  showing 
that  engines  throwing  sparks  of  the  size  of 
hickory  nuts  either  did  not  use  tbe  most  ap- 
proved spark-arresters  in  general  use,  or  if  they 
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did,  the  spark-arresters  used  were  permitted  to 
become  defective  and  out  of  repair,  or  were  neg- 
ligently managed  by  those  in  charge  of  them. 

(2)  Plaintiffs  offer  to  prove  that  many  of  the 
locomotive  engines  of  the  defendant,  which 
they  cannot  identify,  and  which  passed  the 
plaintiffs'  mill  frequently  during  a  period  of 
six  months  preceding  the  fire,  habitually  threw 
sparks  of  the  size  of  a  hickory  nut  or  larger. 
That  defendant's  locomotives  during  the  month 
of  July,  1888,  caused  a  number  of  fires  to 
property  of  individuals  along  the  line  and 
bordering  on  the  said  railroad  of  defendant 
within  twelve  miles  of  the  plaintiffs'  property. 
That  the  sparks  which  caused  some  of  the  said 
fires  were  collected  at  the  time  of  same,  and  are 
to  be  offered  in  evidence,  some  of  them  being  of 
the  sire  of  hickory  nuts.  To  be  accompanied 
by  testimony  of  experts  that  the  most  approved 
spark-arrester  in  general  use  at  the  time  of  the 
fire  in  question  was  what  is  termed  the  extended 
smoke-box,  and  that  the  defendant  company  did 
not  use  the  extended  smoke-box  spark-arrester, 
or  a  spark-arrester  of  equal  efficiency,  on  most 
of  their  engines  on  the  line  of  their  road  passing 
the  premises  of  plaintiffs  and  property-owners 
mentioned  before  and  at  the  time  of  the  firing 
of  the  plaintiffs'  property.  And  also  by  testi- 
mony of  experts  that  an  engine  that  threw 
sparks  of  the  size  of  hickory  nuts,  at  the  period 
of  the  said  fire  and  before  the  said  fire,  either 
did  not  employ  the  most  approved  spark-arrester 
in  genera)  use — the  extended  smoke-box,  or  one 
equal  to  it  in  efficiency — or  the  spark-arrester 
used  by  them  was  out  of  repair  and  defective,  or 
negligently  and  improperly  used.  This  to  be 
preceded  by  additional  evidence  that  we  have 
exhausted  every  means  of  ascertaining  the 
number  of  each  of  these  engines,  we  having 
been  successful  as  to  one,  and  unsuccessful  as 
to  the  other.  Objected  to.  Evidence  admitted. 
Exception.    (First  assignment  of  error.) 

The  following  question  was  asked  several  of 
plaintiffs'  witnesses  :  What,  if  anything,  did  you 
see  incident  to  the  running  of  the  engines  on 
that  road  during  two  or  three  months  preced- 
ing the  fire  in  question?  Objected  to.  Evi- 
dence admitted.    (Second  assignment  of  error.) 

The  Court  charged,  inter  alia,  as  follows : — 

"  Now,  there  is  evidence  in  this  case,  to  which 
of  course,  you  are  bound  to  give  all  proper  weight 
and  which  I  have  admitted  under  a  ruling- of  the 
Supreme  Court,  that  where  certain  trains  are  left 
in  uncertainty,  the  general  character  of  the  loco- 
motives and  spark-arresters  used  on  that  road, 
and  their  condition  and  management,  are  proper 
matters  of  investigation,  and  in  that  connection 
you  have  a  right,  and  should  consider  the  testi- 
mony given  by  a  number  of  witnesses  here  as  to 
the  large  sire  of  certain  cinders  thrown  along  this 


road  on  this  division  by  other  engines,  and  the 
destructive  effects  of  those  sparks  upon  property 
in  the  neighborhood.  Now,  if  this  was  not  an 
unknown  engine,  or  an  unknown  coal  train,  or  it 
was  not  train  No.  1  that  went  up  about  six 
minutes  after  seven ;  if  it  was  not  either  one  of 
those  trains,  then  the  only  other  train  it  could 
have  been  was  train  No.  72.  Then  the  question 
comes  as  to  the  condition  of  train  72.  As  to  that, 
one  witness  for  the  plaintiffs  has  testified  that  he 
had  travelled  on  No.  72,  and  that  he  had  seen  72 
throw  out  at  different  times  large  sparks.  As 
against  that  you  have  the  evidence  of  the  wit- 
nesses for  the  defendant,  who  examined  the  en- 
gine the  night  of  the  fire,  with  the  view  of  seeing 
whether  any  sparks  could  have  come  out,  having 
their  attention  directed  to  that  one  point,  and  the 
second  examination  by  thorough  competent  peo- 
ple, as  the  evidence  shows,  the  next  day,  as  to 
the  condition  of  the  spark-arrester,  and  they  tes- 
tified positively  that  it  was  in  perfect  condition, 
and  that  no  sparks  could  have  gotten  out. 

"  Now  there  is  another  question,  as  you  will 
remember,  in  this  case,  as  to  whether  the  spark- 
arrester  exhibited  here  was  the  one  that  really 
came  out  of  No.  72 ;  and  the  plaintiffs'  witnesses 
cast  a  good  deal  of  doubt  upon  the  question  as  to 
whether  it  was  really  the  spark-arrester  in  No. 
72.  With  a  view  of  ascertaining  whether  that 
was  so  hy  fitting  it  into  the  engine,  we  had  the 
examination  which  took  place  on  Thursday. 
This  spark  -arrester  was  fitted  into  that  engine. 
Tou  will  agree  with  me,  I  believe,  in  thinking 
that,  so  far  as  the  front  part  of  that  spark-arrester 
was  concerned,  there  did  not  seem  to  be  even  the 
slightest  possibility  of  any  sparks  getting  out. 
That  is  a  view  which  I  think  you  will  take, 
although  you  are  not,  of  course,  obliged  to  follow 
any  conclusion  of  mine  ;  but  the  front  part  of  the 
spark-arrester  was  entirely  tight,  so  that  no  sparks 
of  any  unusual  size  could  get  out. 

"  Then  comes  the  question  which  you  must 
consider  on  the  testimony,  which  is,  whether 
such  openings  as  we  saw  in  the  back  part  of  that 
spark -arrester  were  sufficient  to  give  rise  to  dan- 
ger of  the  escape  of  large  sparks,  so  as  to  cause 
fire?  Those  openings,  such  as  they  were,  there 
was  one  along  our  right* hand  side  as  we  went  in 
the  left-hand  side  of  the  locomotive,  which  was 
large  enough  to  pass  a  foot-rule,  folded  up,  be- 
tween; and  there  were  openings  around  the 
steam-pipe;  by  bending  the  hand  and  bringing  it 
out  again  you  could  bring  out  the  fingers,  but  I 
don't  think  you  could  do  it  straight.  That  is 
my  recollection.  The  testimony  in  regard  to 
that  is — and  even  it  those  holes  were  large  enough 
to  push  a  spark  through,  putting  in  your  fingers — 
that  the  nature  of  the  draught  in  that  engine 
was  such  as  to  carry  that  spark  past  that  point." 
(Third  assignment  of  error.) 
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Defendant  requested  the  Court  to  charge, 
inter  alia : — 

(3)  As  the  only  witness  who  testifies  to  having 
seen  two  engines  pass  the  mill  also  testifies  that 
he  saw  no  sparks,  and  that  he  paw  nothing  im- 
proper or  irregular  in  their  handling  or  action  ; 
then,  if  you  believe  this  witness,  it  is  immaterial 
what  these  engines,  or  any  other  engines,  did  at 
other  times,  and  there  is  no  other  evidence  of 
negligence  on  the  part  of  the  defendant  company. 
Angurer.  I  decline  to  affirm  this  point.  1  will 
say  at  this  point,  that  in  regard  to  that  part  of 
the  plaintiffs1  testimony  the  fact  that  he  saw  no 
sparks,  in  view  of  the  fact  that  this  was  a  bright 
day,  as  testified  to  by  the  witnesses,  and  that 
many  of  the  witnesses  testified  that  they  could 
not  possibly  see  sparks  in  broad  daylight ;  if  you 
find  that  the  light  was  such  that  he  could  not 
see  sparks,  then  the  fact  that  he  saw  no  spark  of 
itself  proves,  of  course,  very  little  one  way  or  the 
other.  But  the  witness  Staib  also  said  that 
there  was  nothing  unusual  in  the  acts  of  the 
engine ;  that  it  was  not  laboring,  or,  in  other 
words,  not  puffing  so  as  to  draw  an  unusual 
amount  of  coal  out  of  the  fires.  He  says  the 
same  thing,  a*s  I  recollect,  about  the  coal  train 
which  he  said  was  going  up.  The  defendant  is 
entitled  to  the  benefit  of  that  consideration — that 
these  were  not,  according  to  the  plaintiffs'  own 
testimony,  engines  that  were  laboring  in  an 
unusual  way,  so  as  to  cause  sparks  to  go  out, 
which  would  not  ordinarily  have  gone  out ;  it 
being  admitted,  I  think,  on  both  sides,  that  an 
engine  going  up  a  high  grade,  or  pulling  a  very 
heavy  load,  will  use  its  exhaust  in  such  a  quick, 
jerking  way  that  it  will  drag  fire  out  which  would 
not  come  out  in  the  ordinary  use  of  a  locomotive. 
There  are,  therefore,  those  two  points  in  regard 
to  Staib's  testimony.  But  the  point  that  the  de- 
fendant asks  me  to  charge  here  I  am  obliged  to 
refuse.    (Fourth  assignment  of  error.) 

(6)  The  positive  affirmative  evidence  of  the 
defendant's  witnesses  as  to  the  condition  of  the 
spark-arrester  of  engine  72  just  after  the  fire, 
based  upon  an  actual  physical  examination  of 
thai  appliance,  cannot  be  overthrown  by  infer- 
ence or  presumption  from  other  testimony  not 
positive  and  affirmative  as  to  that  fact,  unless 
you  discredit  the  witnesses.  Answer.  I  can 
only  say  that  I  affirm  that  point  with  this  modi- 
fication :  that  the  condition  of  the  engine,  as 
testified  to  by  those  witnesses,  as  I  have  said  to 
you  before,  is  a  matter  of  opinion  and  judg- 
ment, and  while  they  may  be  testifying  to  the 
truth,  so  far  as  they  understand  it,  you  have  a 
right  to  differ  from  them  in  their  view  of  the 
condition  of  the  spark-arrester ;  but  I  should  say 
to  you  that  I  caution  you  not  to  do  so.  unless  you 
have  good  reason  to  think  that  men  who  make  a 
business  of  understanding  such  a  subject  as  this, 


and  who  are  experts,  have  made  a  mistake,  or 
are  telling  some  untruth.  (Fifth  assignment  of 
error.) 

Verdict  for  plaintiffs  for  $25,800.  A  rule  for 
a  new  trial  was  discharged,  Reed,  J.,  saying : — 

•*  The  law  of  the  case  was  considered  so  fully 
upon  the  trial  that  it  is  unnecessary  to  elaborate 
the  discussion  at  this  time.  We  think  that,  in 
view  of  the  proof  offered  by  the  plaintiffs  of  an 
unidentified  train  passing  their  mill  just  before 
the  fire,  the  trial  Judge  was  bound,  under 
Gowen  r.  Glaser  (3  Central  Reporter,  109), 
to  admit  the  evidence  of  the  general  bad  condi- 
tion or  bad  management  of  the  defendant's  loco- 
motives, as  indicated  by  the  quantity  of  large 
sparks  thrown  out.  The  fact  that  the  defendant's 
evidence  went  almost  conclusively  to  show  that 
no  such  train  as  described  could  have  passed, 
does  not  make  the  previous  admission  of  the 
plaintiffs'  evidence  an  error.  Nor  is  it  sufficient 
ground  for  a  new  trial,  inasmuch  as  two  trains, 
not  identified  until  the  defendant's  testimony  was 
put  in,  passed  within  a  time  during  which  a  spark 
might  have  smouldered  and  caused  the  confla- 
gration, and  also  because  there  was  other  evi- 
dence adequate  to  support  a  verdict  for  the 
plaintiff.  The  testimony  of  the  witness  Staib,  that 
he  noticed  nothing  irregular  in  the  action  of  the 
engines  which  passed  the  mill  not  long  before  the 
time  of  its  destruction,  and  that  he  saw  no  sparks, 
does  not  justify  the  conclusion  contended  for  by 
the  defendant  that  these  engines  were  harmless, 
and  so  shut  out  proof  of  a  general  mismanage- 
ment by  the  defendant  of  its  locomotives  in  the 
matter  of  spark-throwing.  The  admission  of 
evidence,  to  the  effect  that  within  three  months 
previously,  and  in  the  neighborhood  of  the 
plaintiffs'  mill,  locomotive  No.  72  had  thrown 
from  its  stack  very  large  sparks,  was,  we  think, 
proper,  for  the  reason  that  the  condition  of  that 
engine  during  this  entire  period  was  the  subject 
of  keen  dispute,  and  the  very  fact  that  the  de- 
fendant's evidence  as  to  the  good  order  of  No.  72 
was  so  strong,  makes  the  admission  of  any  coun- 
tervailing proof  all  the  more  fair. 

"  The  case  of  Albert  v.  R.  R.  (98  Pa.  318), 
does  not  lay  down  a  contrary  rule ;  it  merely 
holds  that  proof,  generally,  of  what  other  engines 
might  do  would  be  no  evidence  '  to  show  that  the 
spark-arrester  on  engines  21  and  126  were  out  of 
order.'" 

Defendant  then  appealed,  assigning  error  as 
above. 

The  case  was  argued  on  April  2,  1890,  Pax- 
son,  C.  J.,  and  McCollum,  J.,  being  absent. 
On  January  19, 1891,  a  reargument  was  ordered, 
which  was  had  on  April  6,  1891,  before  a  full 
bench. 

Gavin  W.  Hart,  for  appellant. 

Where  the  evidence  of  plaintiff  shows  that  a 
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person  specially  hired  to  look  at  engines  passing 
a  place  to  see  if  they  threw  sparks,  does  so  look, 
and  testifies  that  he  saw  nothing  irregular  in  the 
action  of  the  engines  and  saw  no  sparks,  it  is  not 
competent  to  prove  the  action  of  other  engines  at 
other  times  and  in  other  places  to  show  negli- 
gence. 

Tho  evidence  complained  of  was  introduced 
under  the  ruling  in — 

Gowen  p.  0 laser,  3  Cent.  Rep.  109. 

But  the  offer  in  that  case  was  to  show  that  the 
spark-arresters  of  all  the  locotives  in  use  upon 
defendant's  road  were  defective.  The  offer  in 
this  case  was  to  show  that  many  of  the  locomo- 
tives threw  sparks,  in  which  respect  it  falls  short 
of  that  in  Gowen  v.  G laser. 

There  are  many  cases  upon  spark-arresters, 
which  may  be  divided  into  those  that  were  given 
to  the  jury,  or  should  have  been  ;  and  those  that 
were  taken  from  the  jury,  or  should  have  been. 

The  former  class  comprises — 

Havett  v.  Phila.  k  Reading  R.  R.,  23  Pa.  373. 

L.  Ac  B.  R.  R.  v.  Doak,  52  Id.  379. 

F.  &  R.  Turnpike  Co.  p.  Phila.  k  Trenton  R.  R., 

54  Id.  345. 
Penna.  R.  R.  p.  Stranahan,  79  Id.  405. 
P.  k  R.  R.  R.  v.  Hendrlckson,  80  Id.  182. 
Petina.  Co.  p.  Watson,  81*  Id.  293. 
Penna.  A  N.  Y.  Canal  k  R.  R.  r.  Lacey,  89  Id.  458. 
Lehigh  Valley  R.  R.  r.  McKeen,  90  Id.  122. 
P.  &  R.  R.  R.  v.  Sohulti,  93  Id.  341. 
Albert  r.  N.  C.  R.  W.p  98  Id.  316. 
Gowen  v.  Glaser,  supra. 

Generalizing  these  decisions,  we  find  that  in 
order  that  the  case  may  he  given  to  the  jury  there 
must  appear  affirmatively,  at  least,  one  of  the 
following  facts: — 

(1)  That  the  engine  attacked  threw  unusual 
sparks  at  time  of  passing. 

(2)  If  no  evidence  appears  as  to  its  action  at 
time  of  passing,  then  such  a  condition  of  facts 
must  appear  that  the  only  reasonable  conclusion 
is  that  the  engine  caused  the  fire. 

(3)  Affirmative  evidence  that  the  engine  had 
no  sjwirk -arrester,  or  that  it  was  defective,  which 
defect  caused  the  fire. 

(4)  That  there  must  be  not  only  evidence  of  a 
fire,  but  that  said  fire  was  caused  by  some  negli- 
gent act,  which  act  must  be  shown  affirmatively, 
or  must  be  the  only  reasonable  inference. 

The  evidence  of  the  case  in  hand  when  plain- 
tiffs closed  was 

(1)  Two  engines  passing,  both  of  which,  were 
*een,  not  by  a  casual  observer,  but  by  a  person 
specially  employed  for  the  purpose,  who  critically 
looked  at  each  and  saw  nothing  irregular,  and 
saw  no  sparks. 

(2)  A  fire  in  the  building,  under  the  boiler 
and  within  fifteen  feet  of  the  shaving-pit,  and  the 
fire  that  burned  the  building  originating  in  a  part 
of  aaid  pit. 


(8)  The  building  and  its  contents  being  in- 
flammable and  combustible  in  the  highest  degree. 

(4)  That  other  engines,  at  other  times,  under 
unknown  circumstances,  threw  sparks  and  caused 
fires. 

It  will  thus  be  seen  that  not  a  single  requisite 
element  was  present  to  bring  it  within  the  rulings 
of  these  cases. 

The  following  cases  were,  or  should  have  been, 
taken  from  the  jury  : — 

R.  R.  v.  Yeiser,  8  Pa.  366. 
P.  &  R.  R.  R.  c.  Yerger,  73  Id.  121. 
Rrio  Railway  Co.  v.  Decker,  78  Id.  293. 
Jennings  r.'p.  R.  R.,  «3  Id.  337. 
R.  k  C.  R.  R.  v.  Latshaw,  Id.  449. 
Albert  r.  N.  C.  R.  R.,  98  Id.  318. 
Penna.  R.  R.  c.  Page,  21  Weekly  Notes,  52. 
From  the  above  cases  it  appears — 

(1)  Where  the  engines  alleged  to  he  in  fault 
are  seen,  the  inquiry  is  limited  to  them,  and 
them  alone. 

(2)  That,  if  seen,  their  actions  at  any  other 
time  are  immaterial,  but  must  be  confined  to  the 
time  in  question. 

(3)  That  even  evidence  that  the  spark- 
arresters  are  defective  is  immaterial  if  there  be 
no  evidence  that  their  action  caused  the  fire. 

P.  F.  Rothermel,  Jr.,  for  appellees. 

Twenty-five  cases  have  been  decided  by  the 
Supreme  Court  of  this  State  upon  the  subject  of 
fires  caused  by  locomotive  engines.  These  cases 
are  thoroughly  consistent  with  each  other.  No 
'  two  of  them  conflict  in  principle,  and  they  all 
unite  in  establishing  the  following  three  proposi- 
tions : — 

(1)  That  negligence  in  the  use  of  defective 
spark-arresters  may  be  shown  by  evidence  that 
the  sparks  thrown  or  emitted  by  the  engine  or 
engines  were  unusually  large  in  size,  or  were  the 
cause  of  unusual  and  frequent  fires  along  the  line 
of  the  road. 

Huvett  v.  R.  R.,  23  Pa.  373. 

R.  R.  v.  Stranalian,  79  Id.  405. 

R.  R.  v.  Hendriikson,  80  Id.  182. 

R.  R.  v.  Watson,  81*  Id.  293. 

R.  R.  p.  Lacey,  89  Id.  458. 

R.  R.  v.  McKeen,  90  Id.  122. 

R.  R.  v.  Schnltz,  93  Id.  341. 

Gowen  v.  Glaser,  3  Central  Reporter,  109. 

(2)  That  where  the  identiiy  of  the  engine 
which  caused  the  fire  is  known  to  the  plaintiff, 
such  evidence  of  negligent  construction  or  man- 
agement must  be  confined  to  the  particular  en- 
gine in  question,  and  no  evidence  is  admissible 
as  to  the  construction  or  management  of  other 
engines. 

R.  R.  p.  Decker,  78  Pa.  293. 
Jennings  v.  R.  R.,  93  Id.  337. 
Albert  c.  R.  R.,  98  Id.  316. 

(3)  That  where  the  identity  of  the  engine 
which  caused  the  fire  is  not  known  to  the  plain- 
tiff, and  he  cannot  therefore  prove  it  defective  by 
direct  evidence,  the  negligence  of  the  defendant, 
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and  inferentially  the  defect  of  the  locomotive 
causing  the  fire,  may  be  shown  by  evidence  tend- 
ing  to  prove  the  habitual  use  of  defective  spark- 
arresters  on  the  engines  of  the  defendant  road. 

R.  R.  v.  Stranahan,  79  Pa.  405. 

Go  wen  v.  0  laser,  3  Cent.  Rep.  109. 
These  last  two  cases  are  directly  in  point,  and 
are  sustained  by  rulings  in  every  State  where  the 
question  has  been  raised. 

Shearman  &  Redfield  Neg.  §  675. 

Wharton  Neg.  §  871. 

Thompson  Ne«.  159. 

Grand  Trunk  R.  R.  Co. ».  Richardson,  91  U.  S.  454. 
There  is  no  case  in  Pennsylvania  which  holds 
that  it  is  not  competent  evidence  when  the  en- 
gines are  unknown,  those  cases  in  which  such 
evidence  was  ruled  out  holding,  not  that  it  would 
not  have  been  competent  testimony  if  the  engines 
causing  the  fire  had  not  been  known  and  identi- 
fied, but  that  in  those  cases  it  was  incompetent 
because  the  engines  were  identified  and  known. 

R.  R.  v.  Decker,  78  Pa.  293. 

Albert  v.  R.  R.,  98  Id.  318. 

It  is  impossible  to  formulate  from  the  decisions 
cited  by  counsel  for  appellant  the  rules  he  lays 
down. 

Jt  appears  from  those  cases — 

(1)  That  in  all  the  cases  except  one,  that  of 
E.  R.  t>.  Doak,  where  the  evidence  was  that  the 
engine  had  no  spark-arrester,  the  evidence  of 
negligence  consisted  in  proof  of  the  throwing  of 
sparks  of  unusual  size,  or  the  causing  of  unusual 
fires,  either  by  particular  engines  where  known, 
or  by  engines  generally  where  those  to  which 
the  fire  was  attributed  could  not  be  identified. 

(2)  That  in  all  cases  the  reversals  of  the  lower 
Courts  were  either  because  of  the  failure  to  prove 
negligence  by  showing  the  throwing  of  sparks  of 
unusual  size,  or  the  causing  of  unusual  fires  (the 
throwing  of  sparks  without  showing  they  were 
of  unusual  size  being  invariably  held  to  be  insuf- 
ficient evidence  of  negligence),  or  because  of  the 
admission  of  evidence  by  the  lower  Court  to  show 
habitual  negligence  by  showing  the  throwing  of 
sparks  of  unusual  size  by  the  engines  generally 
where  the  particular  engines  tchich  caused  the 
fire  were  known  and  identified,  and  therefore  the 
evidence  should  have  been  confined  entirely  to 
their  conduct. 

(3)  When  the  lower  Court  has  been  sustained 
the  evidence  of  negligence  has  in  all  cases  (except 
that  of  It.  R.  f.  Doak,  where  the  evidence  of  neg- 
ligence was  the  engine  had  no  spark-arrester) 
shown  the  throwing  of  sparks  of  unusual  size  or 
the  causing  of  unusual  tires  by  the  defendant's 
locomotives,  and  evidence  of  the  habitual  throw- 
ing of  sparks  by  the  defendant's  engines  generally 
has  not  been  admitted  where  the  engines  to  which 
the  fire  is  attributed  have  been  identified  and 
known. 

In  some  of  the  cases  decided  there  has  been 


direct  evidence,  by  witnesses  who  saw  the  passing 
locomotives,  to  the  effect  that  they  were  throwing 
out  unusual  quantities  of  sparks  while  passing, 
and  this  was  held  sufficient  evidence  of  defective 
spark-arresters. 

R.  R.  v.  Hendrickaon,  30  8m.  182. 
R.  R.  v.  Wataon,  32  Id.  293. 
R.  R.  v.  Lacey,  8  Nor.  458. 
R.  R  r.  MoKeeu,  9  Id.  122. 

But  not  one  of  these  cases  even  suggests  that 
had  no  one  seen  the  engine  throwing  sparks  while 
passing  that  other  evidence  of  negligence  would 
have  been  excluded. 


October  26,  1891.  Clark,  J.  This 
was  brought  to  recover  damages  for  the  destruc- 
tion, by  fire,  of  the  plaintiffs'  sash  and  door  mill 
at  Montgomery,  in  Lycoming  County.  The  mill 
was  situate  between  the  Pennsylvania  and  the 
Philadelphia  &  Reading  Railroads,  the  former 
passing  in  front  and  the  latter  in  the  rear  of  the 
mill.  The  plaintiffs  allege  that  the  fire,  which 
occurred  on  the  10th  day  of  August,  1888,  was 
communicated  from  sparks  emitted  by  the  defen- 
dant's engines.  The  fire  was  discovered  about 
6  or  6.15  o'clock  P.  M.,  in  the  upper  part  of  the 
ventilator,  on  the  side  next  the  defendant's  road ; 
the  ventilator  was  about  thirty  feet  high  and  was 
within  twenty-two  feet  of  defendant's  road. 

The  watchman  testifies  that  he  came  on  duty 
that  evening  about  fifteen  minutes  before  shut- 
ting-down time,  and  that  the  mill  shut  down  at 
about  5.30  P.  M.,  mill  time,  or  5.15,  railroad 
time ;  that  after  he  came  on  duty  and  before  the 
fire  two  trains  passed  ;  the  first  a  coal  train,  go- 
ing north,  drawn  by  an  engine  which  be  could 
not  identify,  and,  about  fifteen  minutes  later,  a 
freight  train,  drawn  by  engine  No.  72. 

The  defendant's  evidence,  however,  showed 
that  two  other  engines,  drawing  passenger  trains, 
passed  this  point,  one  at  5.21  and  the  other  at 
5.22  P.  M.,  neither  of  which  engines  was  identi- 
fied ;  indeed,  it  would  seem  that  the  plaintiffs  did 
not  know  they  had  passed  the  mill  until  the  fact 
was  developed  in  the  defendant's  testimony.  The 
watchman  testifies  further  that  it  was  his  duty  to 
take  notice  of  the  engines  as  they  passed,  to  see 
whether  they  threw  fire  from  the  stacks  ;  that  he 
did  watch  the  engine  in  front  of  the  coal  train, 
and  also  engine  No.  72,  and  that  he  saw  no 
sparks,  but  that,  as  it  was  only  six  o'clock  and 
the  sun  was  shining  brightly,  there  may  have 
been  sparks  emitted  which  he  did  not  sec.  The 
only  engine  known  and  identified  was  No.  72. 

The  defendant's  contention  was  that  the  fire 
occurred  in  the  pit  containing  the  shavings  and 
dibris  of  the  mill,  which  was  immediately  under- 
neath the  ventilator  and  from  which  the  shavings, 
etc.,  were  supplied  as  fuel  to  the  furnace.  There 
is  a  large  volume  of  testimony  bearing  upon  the 
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origin  and  cause  of  tlie  fire,  upon  consideration 
of  which  the  jury  found  the  fire  to  have  been 
caused  by  sparks  from  the  defendant's  locomotive 
engines. 

The  Philadelphia  <Sb  Reading  Railroad  Com- 
pany, at  the  time  of  the  injury  complained  of, 
was  an  incorporated  company,  entitled  to  the 
right  of  way  for  its  engines,  etc.,  upon  their  track 
aa  located  in  the  rear  of  the  plaintiffs'  mill.  Tlie 
company,  in  the  proper  use  of  its  road,  was  there- 
fore in  the  lawful  pursuit  of  a  legitimate  business, 
and  if  injury  resulted  to  the  plaintiffs  it  is  dam- 
num absque  injuria ;  the  company  cannot  be 
mulcted  in  damages  except  upon  proof  of  negli- 
gence. (Turnpike  Co.  r.  Railroad  Co.,  54  Pa. 
345  ;  Railroad  Co.  r.  Hendriekson,  80  Id,  182.) 
No  |>erson  is  answerable  in  dflimtges  for  the  rea- 
sonable exercise  of  a  right,  when  the  act  is  done 
with  a  cautious  regard  for  the  rights  of  others, 
and  where  there  is  no  ground  for  the  clinrge  of 
negligence,  unskilfulness,  or  malice.  For  the 
ordinary  risks,  the  land-owner  is  compensated  in 
damages  for  the  right  of  way ;  negligence,  there- 
fore, is  the  gist  of  the  action,  and  the  burden  of 
proof  is  upon  the  plaintiffs  to  establish  it.  And 
as  all  engines,  whether  provided  with  spark- 
arresters  or  not,  emit  sparks,  the  mere  existence 
of  a  fire  along  the  line  of  the  road,  caused  by 
sparks  from  the  company's  engines,  is  not  enough 
to  fasten  upon  the  company  the  charge  either  of 
negligence  or  want  of  skill.  (R.  R.  Co.  r. 
Yeiser,  8  Pa.  866.)  In  Jennings  r.  Penna.  R. 
R.  Co.  (93  Pa.  340),  this  Court,  in  a  per  curiam 
opinion,  said  :  "  To  hold  that  the  fact  of  the  tire 
having  taken  place  was  prima  facie  evidence 
that  the  spark-arrester  was  defective,  and,  there- 
fore, that  the  case  ought  to  have  been  submitted 
to  the  jury,  would  be  practically  to  hold  railroad 
companies  liable  for  all  fires;  for  it  is  notorious 
that  no  spark-arrester  has  yet  been  invented  to 
prevent  all  sparks,  and  a  little  spark  may  kindle 
as  large  a  conflagration  as  a  larger  one,  it  depend- 
ing very  much  on  the  dryness  or  humidity  of  the 
atmosphere  whether  a  spark  will  go  out  before 
reaching  the  ground,  and  whether  what  it  reaches 
is  in  a  condition  to  be  easily  ignited."  (See 
also  Railroad  Com|otnv  r.  Schultz,  1)3  Pa.  344 ; 
Railroad  Co.  v.  Latsha'w,  Id.  449.) 

Whilst  any  ordinary  fuel  may  be  used  in  a 
locomotive  engine  for  the  generation  of  steam, 
the  exercise  of  this  right  is  subject  to  the  restric- 
tion that  the  latest  improvements  in  its  manage- 
ment in  general  use  shall  be  applied  to  it.  (Turn- 
pike Co.  v.  Railroad  Co.,  54  Pa.  345.)  It  is  the 
duty  of  the  railroad  company,  in  the  use  of  an 
engine,  to  use  such  reasonable  precaution  as  may 
prevent  damage  to  the  property  of  others;  hence, 
in  Lackawanna  and  Bloomsburg  R,  R.  Company  v. 
Doak  (52  Id.  379),  where,  although  there  was  no 
direct  evidence  that  the  building  was  fired  by  the 


engine,  or  that  sparks  were  emitted  from  it  at  the 
time,  yet  the  building  was  near  the  railroad,  and 
was  discovered  to  be  on  fire  when  the  train 
passed,  and  it  was  shown  that  the  engine  had  no 
spark-arrester,  it  was  held  that  the  question  of 
negligence  was  properly  submitted  to  the  jury. 
The  effect  of  this  ruling  was  to  establish  the 
principle  in  Pennsylvania,  that  in  case  of  loss  by 
fire,  fairly  attributable  to  sparks  from  a  railroad 
company's  locomotive  engine,  the  absence  of  a 
spark-arrester  is  prima  facie  evidence  of  negli- 
gence on  the  part  of  the  company.    It  is  the 
duty  of  railroad  companies  to  adopt  the  best 
precautions  against  danger  in  general  use,  and 
which  experience  has  shown  to  be  superior  and 
effectual,  and  to  avail  themselves  of  every  such 
known  safeguard  or  generally  approved  invention 
to  lessen  the  danger.    But  mechanical  invention 
and  skill  have  all  provided  a  merely  partial  pro- 
tection against  the  emission  of  sparks.  The 
mere  fact  that  sparks  are  thrown  from  the  stack 
of  an  engine  is  not,  therefore,  evidence  in  itself 
of  negligence.    Where,  however,  sparks  of  large 
size  are  emitted  which,  earned  10  a  long  distance, 
set  fire  to  fields,  fences,  or  buildings,  it  may,  in  the 
present  condition  of  this  branch  of  mechanical  in- 
vention, well  be  inferred  that  the  engine  is  not  well 
provided  with  a  sufficient  spark-arrester.  (Rail- 
road Company  ».  Hendrickson,  supra ;  Penn- 
sylvania Co.  v.  Watson,  81*  Pa.  293  ;  Penna.  & 
N.  Y.  Co.  v.  Lacey,  89  Id.  458  ;  P.  &  R.  Co.  r. 
Schultz,  93  Id.  341.)   Therefore,  in  an  action  for 
the  recovery  of  damages  for  the  destruction  of  a 
dwelling,  seventy-seven  feet  distant   from  the 
railroad,  where  it  was  shown  that  sparks  were 
seen  flying  from  engines  to  a  distance  of  more 
than  fifty  yards,  and  fences  and  fields  were  set  on 
fire  in  several  places,  about  the  same  time,  and 
at  considerable  distance  from  the  road,  the  ques- 
tion of  negligence,  it  was  held,  should  have  been 
submitted  to  the  jury.    Although  the  company 
gave  evidence  to  the  effect  that  their  engines 
were  in  good  order  and  were  all  provided  with 
good  sj»ark-arresters,  the    unusual   distance  to 
which  the  sparks  were  borne,  and  the  numerous 
lires  they  created,  were  held  to  be  such  evidence 
to  the  contrary  effect  as  to  have  carried  the  case 
to  the  jury.    (Huyett  r.  Phila.,  etc.,  R.  R.  Co., 
23  Pa.  373.) 

Where  the  injury  complained  of  is  shown  to 
have  been  caused,  or,  in  the  nature  of  the  case, 
could  only  have  been  caused,  by  sparks  from  an 
engine  which  is  known  and  identified,  the  evi- 
dence should  be  confined  to  the  condition  of  that 
engine,  its  management  and  its  practical  opera- 
tion. Evidence  tending  to  prove  delects  in  other 
engines  of  the  company  is  irrelevant,  and  should 
be  excluded.  (Erie  Rwy.  Co.  r.  Decker,  78  Pa. 
293.)  In  the  case  cited,  the  house  of  the  plaintiff, 
which  Blood  near  the  track  of  the  defendant*' 
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railroad,  was  destroyed  by  fire  on  the  6th  of 
March,  1872 ;  the  plaintiff  alleged  that  the  fire 
originated  from  sparks  thrown  from  locomotive 
engine  No.  458  belonging  to  the  defendants, 
which  passed  his  house  about  the  time  the  fire 
commenced,  and  that  the  throwing  of  the  sparks 
was  from  the  negligence  of  the  defendants  not 
having  their  apparatus  in  proper  order.  Mr. 
Justice  Goruon,  in  the  opinion  of  the  Court, 
says  :  "  It  appears  from  the  evidence,  and  it  was 
conceded  in  the  argument,  that  the  only  locomo- 
tive that  could  have  fired  the  premises  in  question 
was  that  numbered  458,  in  charge  of  Alfred 
Carpenter, as  engineer.  It  follows,  therefore,  that 
the  condition  of  thiR  engine  and  its  management 
were  all  that  were  legitimately  before  the  Court. 
If  it  was  properly  constructed  as  to  its  furnace 
and  smoke-stack,  and  was  furnished  with  a  spark- 
arresting  grate  of  the  proper  character,  the  com- 
pany would  not  be  liable,  though  the  building 
were  burned  by  fire  accidentally  issuing  from  it. 
(li.  R.  Co.  v.  Doak,  2  P.  V.  S.  379.)  If,  then,  this 
engine  was  in  a  proper  condition,  it  mattered  not 
that  every  other  engine,  owned  hy  the  company, 
was  without  the  proper  appliances  for  preventing 
the  ejection  of  coals  und  sparks.  On  the  other 
hand,  if  this  engine  was  dangerous,  in  this  respect, 
it  was  of  no  consequence  that  all  others  upon  the 
road  were  safe.  Such  being  the  case,  it  is  mani- 
fest that  all  evidence  going  to  prove  defects  in 
engines  belonging  to  this  company,  other  than 
the  one  alleged  to  have  produced  the  injury  com- 
plained of,  was  irrelevant  to  the  issue  pending, 
and  should  have  been  excluded." 

So  in  Albert  t\  Railway  Company  (98  Pa. 
310),  where  it  appeared  that  the  plaintiff's  loss, 
if  indeed  it  was  caused  at  all  hy  the  defendant's 
negligence,  was  attributable  entirely  to  the  escajw 
of  sparks,  at  a  particular  time,  from  one  of  two 
particular  engines,  both  of  which  were  identified, 
evidence  was  held  inadmissible  on  the  part  of  the 
plaintiff,  in  order  to  prove  defendant's  negligence, 
to  the  effect  that  sparks  of  unusual  size  had  been 
emitted  for  some  time  prior  to  the  fire  by  defen- 
dant's engines  generally.  "  The  evidence  be- 
low," said  our  brother  Paxson,  in  that  case, 
"  established  the  fact  that  if  the  plaintiffs  property 
was  destroyed  by  fire  communicated  by  defen- 
dant's locomotives,  it  was  done  by  engine  No.  21 
or  engine  No.  12G,  and  by  no  others.  Hence  it 
is  entirely  clear  that  evidence  that  other  engines 
upon  some  other  day  threw  out  an  unusual 
amount  of  large  sparks  and  live  coals  was  imma- 
terial, and  if  received  could  only  have  confused, 
and  might  have  misled  the  jury.  Nor  would  it 
have  abeen  evidence  to  show  that  the  spark- 
arresters  on  engines  21  and  126  were  out  of 
order."  That  is  to  say — for  the  last  sentence  is, 
perhaps,  a  little  obscure — the  fact  that  other  en- 
gines, at  other  times,  threw  out  an  unusual 


amount  of  large  sparks  and  live  coals,  would  not 
have  been  evidence  to  show  that  the  spark- 
arresters  on  engines  21  and  126  were  out  of 
order.  To  the  same  effect  are  Jennings  r.  Rail- 
road Company  {supra);  Annapolis,  etc.,  R.  Co. 
v.  Gavitt  (39  Md.  124),  and  other  cases  that 
might  be  cited. 

Of  course  the  inquiry,  in  all  such  cases,  is  as 
to  the  existence  or  condition  of  the  spark-arrester 
at  the  precise  time  of  the  injury  ;  but,  in  order  to 
mtike  this  practicable  by  proof  that  it  was  de- 
fective, or  threw  out  sparks  of  unusual  size,  a 
reasomible  latitude  must  be  allowed  to  show  its 
management  and  operation  both  before  and  after. 
Tlte  evidence,  however,  must  be  confined  to  its 
operation  at  or  about  the  time  of  the  occurrence. 
In  Phila.  and  Read.  R.  R.  Co.  v.  Sch til tz  {supra), 
it  was  shown  that  every  day  for  two  weeks  a  par- 
ticular engine  had  been  observed  to  throw  out 
quantities  of  unusually  large  sparks,  and  had 
fired  property  along  the  line  of  the  railroad.  In 
Albert  v.  Railway  Company  (supra),  it  was 
shown  that  both  engines  in  question  had  done  this 
for  some  time  before  the  occurrence.  To  the  same 
effect,  also,  is  Railroad  Company  v.  McKeen  (90 
Pa.  122).  Testimony  tending  to  show  that  other 
fires  were  set  by  the  same  engine  about  the  same 
time,  however,  is  the  proper  rule  and  is  un- 
doubtedly competent.  (Boyer  p.  Railroad  Com- 
pany, 48  N.  H.  627;  Railroad  Company  r.  Rich- 
ardson, 91  U.  S.  454.) 

But  when  the  loss  or  injury  is  shown  to  have 
been  caused,  or,  according  to  the  proof,  may  have 
been  caused,  by  sparks  from  an  engine  unknown 
and  unidentified,  or  by  one  of  several  engines, 
some  of  which  are  unknown  and  unidentified, 
then  the  rule  of  evidence  is  necessarily  somewhat 
enlarged.  The  burden  of  proof  in  all  such  cases, 
in  the  first  instance,  is  upon  the  plaintiff  to  show 
that  the  fire  in  question  was  communicated  from 
the  defendant's  engines.  "  It  devolves  upon  the 
plaintiff  to  prove,  by  a  preponderance  of  the  evi- 
dence, that  the  fire  was  communicated  by  sparks  or 
cinders  from  the  railway's  engines.  It  need  not 
be  shown  that  any  particular  engine  was  at  fault, 
but  it  will  be  sufficient  if  the  fire  is  proved  to 
have  been  set  by  any  engine  passing  over  defen- 
dant's railway,  and  the  evidence  may  be  wholly 
circumstantial ;  as,  first,  that  it  was  possible  lor 
fire  to  reach  the  plaintiff's  property  from  the  de- 
fendant's engines ;  and,  second,  facts  tending  to 
show  that  it  probably  originated  from  that  cause 
and  from  no  other."  (8  Am.  &  Eng.  Ency.  of 
Law,  7.) 

And  although  the  rule  is  otherwise  in  England 
and  in  many  of  the  States,  in  Pennsylvania,  as  we 
have  said,  the  additional  burden  is  upon  the 
plaintiff  to  prove  negligence  in  the  construction 
or  management  of  the  engine.  It  is  not  required 
that  the  fact  be  established  by  direct  or  positive 
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proof;  it,  like  any  other  fact,  may  be  established 
by  circumstantial  evidence,  and  on  account  of 
the  great  difficulty  in  proving  negligence  in  such 
cases,  any  proper  evidence  from  which  negligence 
may  be  inferred  is  sufficient  to  throw  the  burden 
on  the  defendant.  "  A  slight  presumption  of 
negligence,  however,  raised  by  the  plaintiff's 
case,"  says  Mr.  Wharton  (in  his  Law  of  Negli- 
gence, section  871),  is  sufficient  to  throw  the 
burden  of  disproving  negligence  on  the  defendant. 
It  is  a  mistake,  as  has  been  elsewhere  shown,  to 
suppose  that  negligence  can  only  be  proved  by 
positive  and  affirmatory  evidence.  There  may 
be  no  direct  proofs  of  negligence,  yet  the  way  in 
which  an  injury  is  done  may  be  such  that  negli- 
gence is  the  most  probable  hypothesis  by  which 
it  can  be  explained,  and  when  this  is  so,  the  de- 
fendant must  disprove  negligence  by  showing 
that  he  exercised  care." 

In  Thompson  on  Negligence  (page  159),  it  is 
said:  "The  business  of  running  railroad  trains 
suggests  a  unity  of  management,  ami  a  general 
similarity  in  the  construction  of  the  engines. 
For  this  reason  and  on  account  of  the  difficulty 
of  proving  negligence  in  these  cases,  as  before 
pointed  out,  the  admission  of  evidence  as  to 
other  and  distinct  fires  from  the  one  alleged  to 
have  caused  the  injury  is  permitted.  The  rule 
is  adopted  in  England  and  prevails  in  all  the 
States  with  one  or  possibly  two  exceptions- 
Wore  particularly,  it  may  be  stated  as  follows  : 
That,  in  actions  for  damages  caused  by  the  neg- 
ligent escape  of  fire  from  locomotive  engines,  it 
is  competent  for  the  plaint  in"  to  show,  that  about 
the  time  when  the  fire  in  question  happened,  the 
trains  which  the  company  were  running  past  the 
location  of  the  fire  were  so  managed  in  their 
furnaces,  as  to  be  likely  to  set  on  fire  objects  in 
the  position  of  the  property  burned ;  or  to  show 
the  emission  of  sparks  or  ignited  matter  from  the 
engines  of  the  defendant  passing  the  spot  upon 
other  occasions,  either  before  or  after  the  damage 
occurred,  without  showing  they  were  under  the 
charge  of  the  same  driver  or  were  of  the  same 
construction  as  the  one  occasioning  the  damage." 

The  rule  is  more  precisely  stated  in  Shearman 
&  Redfield  on  Negligence  (section  675),  as  fol- 
lows :'  "  When  the  particular  engine  which  caused 
the  tire  cannot  be  fully  identified,  evidence  that 
sparks  and  burning  coals  were  frequently  dropped 
by  engines  passing  on  the  same  road  upon  pre- 
vious occasions  is  relevant  and  competent  to  show 
habitual  negligence,  and  to  make  it  probable  that 
the  plaintiff's  injury  proceeded  from  the  same 
quarter.  If  the  engine  which  emitted  the  fire 
is  identified,  then  evidence  on  either  side  as  to 
the  condition  of  other  engines,  and  of  their 
causing  fires,  has  been  held  irrelevant,  but  not  so 
if  it  is  not  fuUy  identified." 

In  our  own  case  of  Pennsylvania  R.  R.  Co.  v. 
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Stranahan  (79  J'a.  405),  the  evidence  was  that, 
between  two  and  three  o'clock  in  the  afternoon, 
the  plaintiff's  barn,  which  was  about  150  feet 
from  the  railroad,  was  discovered  to  be  on  tire. 
Two  trains  had  passed  aibout  noon.  The  fire  ap- 
peared to  have  commenced  at  the  fence  on  the 
road  and  burned  over  the  field  to  the  barn.  The 
sparks  falling  set  tire  in  many  other  places  along 
the  road.  The  engine  from  which  the  sparks 
were  alleged  lo  have  been  thrown  was  unknown 
and  unidentified,  ami  the  plaintiff  proposed  to 
show  by  a  witness,  who  lived  nineteen  miles  dis- 
tant on  the  line  of  the  railroad,  the  extent  to 
which  the  locomotives  on  that  road  going  east, 
on  or  about  the  time  of  the  occurrence,  threw 
sparks  from  the  smoke-stacks.  The  testimony 
was  admitted.  The  witness  testified  that  it  was 
"a  common  occurrence  for  the  engines  to  throw 
soarks  and  set  fire  for  rods  from  t  he  railroad 
track  ;  they  were  from  a  pea  to  a  walnut  in  size  ; 
i  1  appeared  worse  sometimes  than  others;  they 
were  usually  freight  trains  ;  sometimes  passenger- 
trains,"  etc.  The  admission  of  this  testimony 
was  assigned  for  error  here.  In  a  per  curiam 
opinion,  this  Court  said  :  "  This  was  not  a  case 
where  a  certain  engine  had  thrown  out  the  sparks 
which  set  fire  to  the  plaintiff's  barn,  but  it  was 
where  the  engine  was  unknown,  yet  the  cause 
of  the  fire  was  clearly  traced  to  the  railroad  track, 
and  left  the  belief  that  some  one  of  the  engines 
of  the  defendants  had  emitted  the  coals  which  set 
the  barn  on  fire.  It,  therefore,  became  necessary 
to  establish  the  fact  by  such  proof  as  rendered 
the  belief  a  certain  fact.  This  could  be  done, 
not  by  the  proof  that  a  certain  engine  emitted 
sparks  incessantly,  for  uon  constat  that  this  par- 
ticular engine  had  passed  the  plaintiff's  premises 
on  that  day.  Hence  it  was  necessary  to  permit  the 
party  to  show  that  the  emitting  of  coals  and 
sparks  in  unusual  quantities  was  frequent  and 
permitted  to  be  done  by  a  number  of  engines." 
In  Gowen  v.  Glascr  (3  Cent.  Rep.  109),  the  ac- 
tion was  for  damages  for  the  destruction  by  fire 
of  the  plaintiff's  rags,  which  were  scattered  in  a 
field  adjoining  the  defendant's  road.  The  allega- 
tion was  that  they  were  set  on  fire  by  sparks 
from  the  defendant's  engines,  but  it  was  not 
known  by  what  engine.  The  offer  made  was  as 
follows :  To  show  that  several  engines  on  this 
road  had  insufficient  spark-catchers;  that  the  en- 
gines of  this  road  had  repeatedly  set  fire  to  prop- 
erty and  to  vegetation  along  that  part  of  the 
track,  very  shortly  before  and  very  shortly  after 
this  occurrence ;  that  sparks  as  large  as  a  hickory 
nut  escaped  in  large  quantities  from  the  engines, 
causing  these  fires  ;  that  after  this  fire,  what  re- 
mained of  the  rags  and  what  was  saved  were 
spread  on  the  field  and  watched  day  and  night, 
and  that  they  were  set  on  fire  repeatedly  by  the 
engines  passing  on  this  road.    This  offer  was  re- 
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ce ived  Co  show  by  circumstantial  evidence  that 
the  damage  was  done  by  some  engine  with  an 
insufficient  spark-arrester;  the  jury  were  tu  infer 
from  the  tact  that  many  of  the  company's  engines, 
about  the  time  of  this  occurrence,  shortly  before 
and  shortly  after,  emitted  sparks  of  unusual  size 
*  and  quantity ;  that  they  were  without  sufficient 
spark-arresters,  and  that,  upon  consideration  of 
alt  the  ev  idence,  the  injury  complained  of  resulted 
from  some  one  of  the  engines  thus  imperfectly 
constructed.  The  offer  was  subsequently  en- 
larged by  adding  to  it  a  proposition  to  prove,  not 
that  the  whole  number  of  defendant's  engines 
were  defective,  but  that  the  defendant  habitu- 
ally used  engines  with  defective  spark-arresters. 
The  offer,  a?  a  whole,  was  admitted,  and,  in  this 
Court,  was  assigned  for  error.  In  a  per  curiam 
opinion,  this  Court  held  that  there  was  no  error 
in  the  admission  of  this  offer.  In  Railroad  Com- 
pany r.  Page  (21  Weekly  Notes,  52),  the  ac- 
tion was  for  burning  the  plaintiff's  barn,  150  feet 
distant  from  the  track.  The  evidence  was  that 
the  company's  trains  had  passed  the  barn  shortly 
before  the  tire  broke  out,  emitting  cinders,  smoke, 
and  small  sparks  about  the  size  of  a  pea  ;  there 
was  no  evidence,  direct  or  circumstantial,  to  jus- 
tily  the  jury  in  finding  that  the  sparks  were  of 
any  larger  size.  It  was  further  shown  that  the 
wind  was  blowing  from  the  track  towards  the 
barn,  and  that  sparks  had  been  known  to  have 
been  blown  that  distance.  It  was  not  shown  that 
any  spark-arrester  in  use  could  effectually  prevent 
the  emission  of  sparks  of  this  size.  Whilst  the 
evidence  was,  perhaps,  sufficient  to  satisfy  the 
jury  that  s|*arks  from  the  engine  had  caused  the 
tire,  there  was  no  proof  of  any  defect  in  the  spark- 
arresters  ;  on  the  contrary,  it  was  shown  they 
were  in  perfect  condition  ;  there  was,  therefore, 
no  proof  of  negligence  or  mismanagement,  and  it 
was  upon  this  ground  that  we  said  it  would  have 
been  the  duty  of  the  Court  below,  if  a  proper  re- 
quest had  been  made,  to  have  instructed  the  jury 
to  find  a  verdict  for  the  defendant. 

The  same  rule  of  evidence  is  announced  in 
Grand  Trunk  R.  R.  Co.  r.  Richardson  (91  U.  S. 
454).  The  saw-mill,  etc.,  of  Richardson,  the 
plaintiff,  was  burned  on  the  7th  of  June,  1870. 
The  evidence  tended  to  show  that  the  fire  was 
communicated  from  one  of  two  engines  belonging 
to  the  company;  the  first,  drawing  a  passenger 
train  westerly,  passing  the  mill  about  half-past 
one  o'clock  in  the  afternoon  ;  the  other,  drawing 
a  freight  train  easterly,  passing  it  about  four 
o'clock  the  same  afternoon.  One-half  to  three- 
fourths  of  an  hour  after  the  last-mentioned  train 
passed  by  the  mill,  the  fire  was  discovered  burn- 
ing on  the  westerly  end  of  a  covered  railroad 
bridge,  from  which  it  was  communicated  to  the 
saw-mill.  The  evidence  of  the  plaintiff  in  error 
tended  to  show  that  the  tire  was  not  communi- 


cated by  either  of  the  engines  complained  of, 
bui,  on  the  contrary,  from  a  constant  fire  at  the 
end  of  their  tramway,  about  163  feet  down  the 
stream,  on  the  same  bank  of  the  river,  maintained 
at  the  westerly  end  of  the  railroad  bridge  for  the 
purpose  of  burning  edgings,  stickings,  slabs,  and 
other  waste  material  from  the  saw-mill.  After 
the  company  had  rested  its  case,  Richardson  was 
allowed  to  prove  that  at  various  times  during  the 
same  summer,  before  this  tire  occurred,  some  of 
the  company's  locomotives  in  an  unusual  manner 
scattered  tire  in  passing  the  mill  and  bridge, 
without  showing  either  that  those  which  it  was 
claimed  communicated  the  fire  in  question,  were 
among  the  number,  or  that  they  were  similar  in 
their  make,  state  of  repair,  or  management  to 
said  locomotives.  The  engines  were  unknown 
and  unidentified.  Mr.  Justice  Stkono  in  ruling 
upon  this  question  said  :  44  The  third  assignment 
of  error  is,  that  the  plaintiffs  were  allowed  to 
prove,  notwithstanding  objection  by  the  defend- 
ant, that  at  various  times  during  the  same  sum- 
mer, before  the  fire  occurred,  some  of  defendant's 
locomotives  scattered  fire  when  coming  past  the 
mill  and  bridge,  without  showing  that  either  of 
those  which  the  plaintiffs  claimed  communicated 
the  fire  was  among  the  number,  and  without 
showing  that  the  locomotives  were  similar  in 
their  make,  their  state  of  repair,  or  management 
to  those  claimed  to  have  caused  the  fire  com- 
plained of.  The  evidence  was  admitted  after  the 
defendant's  case  had  closed.  But  whether  it  was 
strictly  rebutting  or  not,  if  it  tended  to  prove  the 
plaintiff's'  case,  its  admission,  as  rebutting,  was 
within  the  discretion  of  the  Court  below  and  not 
reviewable  here.  The  question,  therefore,  is 
whether  it  tended  in  any  degree  to  show  that  the 
burning  of  the  bridge  and  the  consequent 
destruction  of  the  plaintiffs'  property,  were  caused 
by  any  of  defendant's  locomotives.  The  question 
has  often  been  considered  by  the  Courts  in  this 
country  and  in  England,  and  such  evidence  has, 
we  think,  been  generally  held  admissible  as  tend- 
ing to  prove  the  possibility  and  the  consequent 
probability  that  some  locomotive  caused  the  fire, 
and  as  tending  to  show  a  negligent  habit  of  the 
officers  and  agents  of  the  railroad  company." 
(Citing  Piggot  v.  R.  R.  Co.,  3  M.  G.  &  S.*  229; 
Sheldon  v.  R.  R.  Co.,  14  N.  Y.  218;  Field  v.  R. 
R.  Co.,  32  Id.  339 ;  Webb  v.  R.  R.  Co.,  49  Id. 
420 ;  Cleveland  v.  R.  R.  Co.,  42  Vt.  449 ;  R. 
R.  Co.  v.  Williams,  42  111.  358;  Smith  v.  R,  R. 
Co.,  10  R.  I.  22;  Longabaugh  r.  R.  R.  Co.,  4 
Nev.  811.) 

In  Sheldon  v.  Hudson  River  R.  R.  Co.  (14  N. 
Y.  218),  the  plaintiff  gave  evidence  which 
tended  to  show  that  the  engines  used  by  the  de- 
fendants lacked  some  apparatus  which  was  in  use 
upon  some  other  locomotive  engines,  and  which 
|  retidered  the  latter  less  liable  to  communicate  fire 
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to  substances  at  the  side  of  the  road  than  those 
which  were  without  that  apparatus;  that,  shortly 
before  the  fire,  sparks  and  fire  had  been  thrown 
from  the  engines,  used  by  the  defendants  in 
runningtheir  trains  through  the  witness's  premises, 
a  greater  distance  than  this  building  stood  from  the 
track  of  the  railroad,  and  that  he  had  picked  up 
from  the  track,  after  the  passage  of  trains,  lighted 
coals  more  than  two  inches  in  length.    It  was 
argued  by  the  defendants'  counsel  that  the  evi- 
dence was  too  remote  and  indefinite,  that  it  did 
not  refer  to  any  particular  engine,  etc.  Chief 
Justice  Denio,  in  delivering  the  opinion  of  the 
Court,  said:  "This  argument  is  not  without 
force,  but,  at  the  same  time,  I  think  it  is  met  by 
the  peculiar  circumstances  of  this  case.  These 
engines  run  night  and  day  and  with  such  speed 
that  no  particular  note  can  be  taken  of  them  as 
they  pass.    Moreover,  there  is  such  a  general 
resemblance  among  them  that  a  stranger  to  the 
business  cannot  readily  distinguish  one  from 
another.    It  will,  then-fore,  gent-rally  happen, 
that  when  the  property  of  a  person  is  set  on  fire, 
by  an  engine,  the  owner,  though   he  may  be 
perfectly  satisfied  that  it  was  caused  by  an  engine, 
and  may  be  able  to  show  facts  sufficient,  legiti- 
mately, to  establish  it,  yet  he  may  be  utterly 
ignorant  what  particular  engine  did  the  mischief. 
It  would  be,  practically,  quite  impossible  by  any 
inquiries,  to  find,  out  the  offending  engine,  for  a 
large  proportion  of  those  owned  by  the  company 
are  constantly  in  rapid  motion.    The  business  of 
running  the  trains  on  a  railroad  supposes  a  unity 
of  management,  and  a  general  similarity  in  the 
fashion  of  the  engines,  and  the  character  of 
operation.    I  think,  therefore,  it  is  competent, 
prima  facie  evidence  for  a  person,  seeking  to 
establish  the  responsibility  of  the  company  for  a 
burning  upon  the  track  of  the  road,  after  refuting 
every  other  probable  cause  of  the  fire,  to  show 
that  about  the  time  when  it  happened,  the  trains, 
which  the  company  was  running  past  the  location 
of  the  fire,  were  so  managed  in  respect  to  the 
furnaces  as  to  be  likely  to  set  on  fire  objects  not 
more  remote  than  the  property  burned.    It  is 
presumed  to  be  in  the  power  of  the  company, 
which  is  intimately  related  with  all  its  engineers 
and  conductors,  to  controvert  the  fact  sworn  to 
if  it  is  untrue,  or,  if  true  in  a  particular  instance, 
that  it  was  not  so  in  respect  to  the  engines  which 
passed  the  place  at  a  particular  time  before  the 
occurrence  of  the  fire.    The  effect  of  the  evidence 
would  only  be  to  shift  the  onus  probandi  upon 
the  company,  and  that,  under  the  circumstances 
of  this  case,  seems  to  me  to  be  unavoidable." 
We  may  also  refer  to  the  case  of  Koontz  v.  The 
Railway,  etc.,  Co.  (43  Am.  &  Eng.  R.  R.  Ca.s. 
11),  which  was  an  action  to  recover  damages  for 
the  destruction  of  plaintiff's  mill  by  fire  falling 
from  one  of  defendant's   locomotives.  What 


particular  engine  this  was  the  evidence  did  not 
disclose,  nor  was  the  plaintiff  able  to  ascertain,  to 
make  proof  of  its  identification  from  other  engines 
of  the  company;  but,  to  strengthen  the  inference 
that  the  burning  of  the  mill  originated  in  sparks 
from  (his  engine,  and  to  show  habitual  negligence 
of  the  officers  and  agents  of  the  railroad  company, 
he  introduced  evidence  to  show  that  other  engines, 
of  like  appearance  and  construction,  frequently 
scattered  fire  in  large  quantities,  and  set  other 
fires  along  the  track  prior  and  subsequent  to  the 
burning  complained  of.    Mr.  Justice  Lord,  in 
delivering  the  opinion  of  the  Court,  said:  "On 
account  of  this  difficulty  of  identifying  a  passing 
engine,  especially  at  night  time,  so  as  to  make 
direct  proof  of  such  negligence,  and  also  for  the 
reason,  as  stated  by  Mr.  Thompson,  that  the 
business  of  running  railroad  trains  supposes  a 
unity  of  management  and  a  general  similarity  in 
the  construction  of  engines,  the  admission  of 
evidence  as  to  other  and  distinct  fires  from  the 
one  alleged  to  have  caused  the  injury,  is  per- 
mitted.   Nor  is  it  requisite  that  the  testimony 
I  must  also  show  that  the  engine,  which  it  is 
j  claimed  caused  the  fire,  was  one  of  those  which 
I  had  previously  or  subsequently  scattered  fire 
along  defendant's  track,  but  it  is  enough,  as  was 
shown,  that  it  is  similar  in  appearance  and  con- 
struction, and  under  the  same  general  manage- 
ment.   Hence,  it  is  quite  generally  held,  that 
evidence  that   sparks  were   frequently  ejected 
from  passing  engines,  causing  fire  along  its  track 
on  other  occassions  is  relevant  and  competent  to 
show  habitual  negligence,  and  to  strengthen  and 
sustain  the  inference  that  the  fire  originated  from 
the  cause  alleged.    As  the  plaintiff  must  proceed 
with  his  evidence  in  the  first  instance,  the  fact 
that  the  defendant  may  be  able  to  prove  the 
identity  of  the  engine,  cannot  have  the  effect  to 
make  the  admission  of  such  evidence  error."  In 
Field  v.  N.  Y.  C.  R.  R.  Co.  (32  N.  Y.  339),  the 
Court,  in  speaking  of  this  quality  of  evidence, 
says  :  44  At  all  events,  it  showed  that  a  practice 
was  indulged  in  on  the  part  of  the  company, 
about  the  time  and  near  the  place,  which  would 
have  injured  the  plaintiff's  property,  rendering 
it  probable,  to  a  certain  degree,  that  the  injury 
was  attributable  to  that  cause." 

We  have  quoted  extensively  from  these  au- 
thorities to  show  that  the  rule  of  evidence  referred 
to,  although,  perhaps,  comparatively  new  in  its 
application  in  Pennsylvania,  is  the  rule  generally 
recognized  in  this  country,  not  only  by  the  text- 
writers,  but  by  the  Courts.  It  may,  therefore, 
be  considered  as  settled  in  cases  of  this  kind 
where  the  offending  engine  is  not  clearly  or  sat- 
isfactorily identified  that  it  is  competent  for  the 
plaintiff  to  prove  that  the  defendant's  locomotives 
generally,  or  many  of  them,  at  or  about  the  time 
of  the  occurrence  threw  sparks  of  unusual  size 
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and  kindled  numerous  fires  upon  that  part  of  their .  the  inquiry  was  restricted  to  matters  occurring 
road,  to  sustain  or  strengthen  the  inference  that  about  the  lime,  and  near  the  place  of  the  (ire.  In 
the  tire  originated  from  the  cause  alleged.  And  Koontz  p.  Grand  Trunk  Rwy.,  the  offer  was  some- 
as,  in  the  case  at  bar,  it  is  not  definitely  asccr-  what  more  extended  in  its  effects,  but  we  are  of 
tained  to  which  of  the  tour  engines  this  fire  was  opinion  that  the  rule  should  not  be  given  greater 


attributable,  three  of  them  being  unknown  and 
unidentified,  we  cannot  see  how  testimony  of  this 
character  could  be  excluded. 


latitude  then  we  have  given  it. 

In  the  case  at  bar,  the  first  offer  received,  and 
which  is  the  ground  of  the  first  specification  of 


But  the  objective  point  of  the  inquiry  is  the  ■  error,  was  as  follows :  "  Plaintiffs  offer  to  prove, 
condition  of  t lie  passing  engines  at  the  time  of  that  the  property  of  persons  along  the  line  of  de- 


the  occurrence.  It  is  a  matter  of  little  conse- 
quence what  may  have  been  their  condition  ten 
years,  or  two  years  before  that,  for  their  pre- 
cautions against  fire,  and  the  management  of  the 
engines  may  have  been  greatly  changed  within 
that  period.  It  does  not  follow,  because  the  com- 
pany, in  its  official  management,  may  have  been 
negligent  in  this  respect  at  a  time  so  remote,  that 
it  still  remains  so.  The  habits  of  individuals 
may,  in  some  sense,  be  spoken  of  as  fixed  habits  ; 
but  the  official  control  and  management  of  the 


fendant's  road,  which  passed  the  property  of 
plaintiffs,  destroyed  by  the  fire  in  question  on 
August  10,  1888,  and  within  ten  miles  of  plain- 
tiffs* said  property,  was  repeatedly  set  on  fire  by 
unknown  and  unidentified  engines  of  the  defen- 
dant ;  and  that  the  sparks  causing  said  fires, 
emitted  by  the  said  engines,  exceeded  a  hickory 
nut  in  size,  to  be  accompanied  by  evidence  of 
experts  Bhowing  that  engines  throwing  sparks  of 
the  size  of  a  hickory  nut  either  did  not  use  the 
most  approved  spark-arresters  in  general  use,  or, 


affairs  of  a  railroad  company,  as  well  as  the  vari-  if  they  did,  the  spark-arresters  used  were  per- 
ous  devices  used  as  precautions  against  danger,  milted  to  become  defective  and  out  of  repair,  or 
are  liable  to  frequent  and  radical  changes.  The_  were  negligently  managed  by  those  in  charge  of 
line  must  be  drawn  somewhere.    This  class  of,  them."    This  offer,  it  will  be  seen,  was  wholly 


testimony  is  exceptional  in  character  at  the  best, 
and  is  only  admissible  because  the  ordinary 
sources  of  proof  are  inaccessible,  and  direct  evi- 
dence impracticable.  The  rule  should  not,  there- 
fore, be  carried  beyond  the  necessity  which 
justifies  its  admission.  If,  at  or  about  the  time 
when  fires  are  alleged  to  have  been  set  by  locomo- 
tive engines,  unknown  by  number  or  other  means 
of  identification,  the  company  is  shown  to  have 
been  habitually  negligent  in  the  equipment  or 


without  limit  as  to  time.  The  testimony  received 
under  it  was,  in  some  instances,  confined  to  two 
or  three  months,  in  some  to  six  months,  and  in 
some  the  testimony  was  general,  and  in  such  form 
as  not  to  indicate  to  what  period  of  time  it  re- 
ferred. The  second  offer  was  "to  prove  that 
many  of  the  locomotive  engines  of  the  defendants, 
which  they  cannot  identify, and  which  passed  the 
plaintinV  mill  frequently  during  the  period  of  six 
months  preceding    the    fire,  habitually  threw 


management  of  its  engines,  or  of  many  of  them,  sparks  of  the  size  of  a  hickory  nut  or  larger,"  etc. 
this  is  a  circumstance,  to  be  considered  in  connec- j  We  are  of  opinion  that  the  admission  of  these 
tion  with  others,  not  only  in  determining  the  origin  i  offers  was  error.  The  examination  should  be 
of  the  fire,  but  in  deciding  whether  or  not  the  com- !  confined  to  the  negligent  operation  of  the  engines 
pany  was,  at  the  time,  in  this  as  in  many  other  of  the  company  at  or  about  the  time  of  the  fire, 
instances,  negligent  in  failing  to  provide  suitable  j  with  such  reasonable  latitude,  before  and  after 
precautions  against  danger.  If  many  of  the  com-  >  the  occurrence,  as  is  sufficient  to  enable  such 
pany's  engines,  at  or  about  the  time,  are  without  I  proofs  to  be  practicable. 

sufficient  spark-arresters,  and  frequent  fires  are      What  has  been  said  disposes  of  the  first,  9econd, 


kindled  in  consequence,  it  may  well  be  inferred, 
in  view  of  the  effectual  character  of  mechanical 
inventions  of  this  kind,  not  only  that  the  fire  in 
question  originated  from  this  cause,  but  that  it 
occurred  from  the  habitual  negligence  of  the  com- 
pany in  failing  to  provide  sufficient  spark-arresters. 

Reasonable  latitude  must,  of  course,  be  allowed  ; 
the  purpose  of  such  proofs  would  bo  defeated  if 
they  were  confined  to  the  exact  or  precise  time 
of  the  occurrence.  In  Stranahan's  Case  the  Court 
admitted  proof  of  the  extent  to  which  the  various 
locomotives  of  the  company  threw  sparks,  on  or 
about  the  9th  (6th)  of  November,  1867,  when 
the  fire  occurred.  In  Gowen  v.  '  laser,  the  in- 
quiry was  as  to  sparks  thrown  and  fires  set  very 
shortly  before  and  very  shortly  after  the  occur- 
In  Sheldon  v.  H.  R,  R.  R.  Co.  (supra), 


and  third  assignments  of  error;  the  remaining 
assignments  are  without  merit  and  are  dismissed. 

The  judgment  is  reversed,  and  a  venire  facias 
de  novo  awarded.  u.  C  O. 


Jan. '91,  233. 


Law's  Estate. 


April  10,  1891. 


Guardian  and  ward — Responsibility  of  guardian 
—  Deposit  of  trust  funds  in  bank  requiring 
notice  before  withdrawal  and  giving  interest 
on  fund-—  Whether  guardian  liable  where  such 
deposit  is  lost  through  failure  of  the  depositary. 

Executors,  trustees,  and  guardians  will  not  be  liable 
if,  in  the  ordinary  discharge  of  their  duties,  they  de- 
posit the  assets  temporarily  in  a  bank,  though  the 
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bank  fail ;  but  if  they  allow  them  to  lie  there  by  way 
of  iuvesttneut,  they  will  be  liable  to  make  good  the 
loss. 

A  deposit  is  where  a  sum  of  money  U  left  with  a 
banker  for  safe  keeping  subject  to  order,  and  payable, 
not  in  the  specific  money  deposited,  but  in  an  equal 
sum  ;  it  may  or  may  not  bear  interest,  according  to 
agreement. 

While  the  relation  between  the  depositor  and  his 
banker  is  that  of  debtor  and  creditor  simply,  the  trans- 
action cannot  in  any  proper  sense  be  regarded  as  a 
loan,  unless  the  money  in  left,  not  for  safe  keeping, 
but  for  a  fixed  period  at  interest. 

A  guardian  deposited  funds  of  his  trust  in  a  bank 
temporarily,  while  seeking  investment,  tipou  an  agree- 
ment that  he  was  to  receive  interest  at  three  per  cent., 
and  wan  to  give  two  weeks'  notice  of  his  desire  to  with- 
draw. Three  months  later  the  bank  failed  and  the 
money  was  lost  : 

Held  (1)  That  this  was  a  deposit  merely,  and  in  no 
sense  an  investment. 

(2)  That  the  requirement  of  two  weeks1  notice  was 
a  reasonable  provision,  not  inconsistent  with  a  bank 
de|*»sit,  and  for  the  benefit  not  only  of  the  bank  but 
also  of  its  depositors,  the  reasonableness  of  the  length 
of  notice  being  for  the  Court. 

(3)  That,  therefore,  the  guardian  was  not  respon- 
sible for  the  loss. 

Franknnfield's  Appeal,  11  Weekly  Notes,  373; 
Baer'a  Appeal,  127  Pa.  360,  distinguished. 

Appeal  of  the  Philadelphia  Finance  Company, 
surety  u]>on  the  bond  of  Henry  W.  Scott,  former 
guardian  of  William  W.  Law,  from  the  decree  of 
the  Orphans'  Court  of  Philadelphia  County,  sus- 
taining the  exceptions  of  the  Commonwealth 
Title  Insurance  and  Trust  Company  to  the  adju- 
dication of  Ashman,  J.,  upon  the  final  account 
of  the  said  Henry  W.  Scott. 

Before  the  Auditing  Judge  it  was  shown  that 
on  January  29,  1890,  the  accountant  received 
$3339.12  for  his  ward,  and  deposited  the  same, 
while  seeking  an  investment,  to  his  credit  as 
guurdian,  in  the  Bank  of  America,  which  was 
then  in  good  credit.  The  bank  received  a  class 
of  deposits  upon  which  it  allowed  interest,  which 
were  subject  to  check  only  alter  two  weeks'  notice. 
The  deposit  in  question  was  received  in  this  way, 
and  the  interest  allowed  was  three  per  cent.  On 
April  30,  1890,  the  hank  failed. 

The  Commonwealth  Title  Insurance  and  Trust 
Company  having  been  substituted  as  guardian, 
sought  to  have  the  former  guardian  surcharged 
with  the  amount  thus  lost.  The  Auditing  Judge 
refused  to  make  the  surcharge,  whereupon  the 
substituted  guardian  tiled  exceptions  which,  after 
argument,  were  sustained  by  the  Court,  Ashman, 
J.,  dissenting  (reported  27  Wkekj.y  Notks, 
34o),>  and  a  decree  made  surcharging  the  ac- 
countant ;  whereupon  the  surety  of  the  said 
accountant  appealed,  assigning  for  error  this 
action  of  the  Court. 

John  Douylass  Brown,  Jr.,  (J.  Levering  Jones 
and  Warren  G.  Griffith  with  him),  for  appellant. 
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The  diligence  required  of  a  trustee  is  only  that 
which  a  man  of  ordinary  prudence  would  exer- 
cise in  his  own  affairs ;  he  is  not  an  insurer  of 
trust  funds  against  possibility  of  loss. 

Fabnestock'H  Appeal,  104  Pa.  46. 
Fesmire's  Estate,  134  Id.  67. 

The  well-recognized  exception  to  the  ride  is 
where  the  trustee  invests  the  trust  funds  on  |mt- 
sonal  security.  The  cases  of  Frankenfield's  Ap- 
peal (127  Pa.  3f>9),  and  Salway  r.  Salway  (2  K. 
&  M.  215),  relied  on  by  the  Court  below,  were 
cases  within  this  exception,  because  the  respec- 
tive trustees  •'parted  with  control"  of  the  tru.-t 
fund;  in  the  former  case  by  substituting  fur  it 
the  bank's  obligation  payable  at  a  future  date, 
and  in  the  other  by  agreeing  that  the  withdrawal 
of  the  trust  fund  from  the  depositary  should  he 
subject  to  the  veto  of  a  third  person.  But  all 
that  was  done  in  the  case  at  bar  was  to  deposit 
the  fund  while  awaiting  investment — practically 
on  call.  The  reasonable,  thrifty,  prudent,  and 
honest  act  of  the  guardian  should  not  subject  him 
to  liability. 

Frank  T.  Uoyd  (Preston  K.  Erdmun  with 
him),  for  appellee. 

This  question  has  been  settled  in  accordance 

with  the  ruling  of  the  Court  below  in — 

Frankenfield's  Appeal,  127  Pa.  369. 
Baer's  Appeal,  Id.  366. 

October  26,  1891.  Ci.ark,  J.  This  is  an 
appeal  by  the  Philadelphia  Finance  Company, 
surety  upon  the  guardianship  bond  of  Henry  W. 
Scott,  guardian  of  William  W.  Law,  from  the 
adjudication  of  the  Orphans'  Court  of  Philadel- 
phia County,  upon  the  account  of  said  guardian. 
On  the  29th  of  January,  1890,  Scott 'received 
$3339.12  of  the  money  of  his  ward,  and  imme- 
diately de|Htsited  the  same  in  the  Bank  of 
America.  The  accountant  had  kept  his  personal 
account  as  a  dej>ositor  in  the  same  institution  for 
several  years,  and  had  been  advised  by  an  officer 
of  the  Finance  Company,  which  latter  company 
was  surety  on  his  bond  as  guardian,  that  the 
Bunk  of  America  was  entirely  solvent  and  safe. 
The  deposit  was  in  a  separate  account  in  the 
name  of  the  guardian  as  such.  No  certificate  was 
issued  ;  the  whole  transaction  was  evidenced  only 
by  an  entry  of  credit  upon  the  books  of  the  bank 
in  usual  form.  The  accountant  was  in  search  of 
investment,  and  the  deposit  was  only  to  remain 
until  he  could  find  one.  The  bank  agreed  to 
allow  him  three  per  cent,  interest,  but  he  was  to 
give  two  weeks'  notice  before  withdrawing  it. 
The  bank  failed  on  the  30th  day  of  April  fol- 
lowing. At  the  time  of  the  deposit  the  bank  was 
in  good  repute,  and  there  is  no  allegation  of  bad 
faith  or  want  of  due  care  or  diligence.  The 
only  question  for  our  consideration  is  whether  or 
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not,  under  such  circumstance*,  the  trustee  is  re- 
sponsible for  the  amount  of  the  deposit. 

As  a  general  rule,  the  measure  of  care  and 
diligence  required  of  a  trustee  is  such  as  would 
be  pursued  by  a  man  of  ordinary  prudence  and 
skill  in  the  management  of  his  own  estate. 
(Fnhncstock's  Appeal,  104  Pa.  46.)  It  is  equally 
well  settled,  however,  that  a  trustee  who  invests 
the  funds  belonging  to  a  trust  on  personal  security, 
does  so  at  his  own  risk.  This  is  so  well  settled 
that  a  citation  of  authorities  is  unnecessary. 

Trustees  are  not  bound  to  transact  personally 
such  business  connected  with  the  trusts  as,  accord- 
ing to  general  usage,  prudent  persons  acting  for 
themselves  would  ordinarily  transact  through  mer- 
cantile agents.  Upon  this  principle,  it  has  been 
held  that  a  trustee  investing  trust  funds  is  justi- 
fied in  employing  a  broker  to  procure  securities, 
authorized  by  the  trust,  and  in  paying  the  pur- 
chase-money to  a  broker,  if  he  follows  the  usual 
and  regular  course  of  business  adopted  by  ordi- 
nary, prudent  men  in  making  such  investments. 
So,  also,  executors,  trustees,  or  guardians,  will  not 
be  liable  if,  in  the  ordinary  discharge  of  their  duty, 
they  deposit  the  assets  temporarily  in  a  bank,  al- 
though the  bank  may  fail.  Rut  the  trustee  must 
be  careful  to  make  the  deposits  in  the  name  of 
the  trust  estate,  and  not  to  his  personal  credit, 
and  not  to  mix  the  trust  funds  with  his  own, 
otherwise  he  will  be  liable.  (Commonwealth  t\ 
McAlisler,  4  Casey,  486;  2  White  &  Tudor's 
Lead.  Cas.  986-7.)  "If  the  subject  of  the 
trust  be  money,  it  may  be  deposited  for  tem|»orary 
purposes  in  some  responsible  banking  house,  but 
in  such  a  manner  that  the  cestui  que  trust  may 
follow  the  fund  into  the  hands  of  the  hankers,  and 
it  is  no  objection  that  the  bank  allows  interest  on 
the  de|ios*its.  ...  If  the  trustee  put  the  money 
to  his  own  credit  and  not  to  the  separate  account 
of  the  trust  estate,  or  if  he  allow  the  drafts  of 
another  person  to  be  honored,  who  draws  upon 
the  account  and  misapplies  the  money,  the  trustee 
will  be  personally  liable  for  the  consequences." 
(Lewin  on  Trusts,  417.)  Banks  of  deposit  are  a 
recognized  necessity  in  the  commercial  world;  a 
trustee,  who  would  continuously  keep  for  any  con- 
siderable length  of  time  a  large  sum  of  money 
about  his  person  or  in  his  house,  rather  than  de- 
posit it  for  safe  keeping  in  a  solvent  and  reputable 
bank  or  trust  company,  where  all  the  precautions 
may  be  exercised  for  its  safety,  might  justly  be 
regarded  as  derelict  in  duty.  No  one  would  be 
accredited  with  the  exercise  of  common  prudence 
who  would  keep  his  own  money  in  this  way,  and 
a  trustee,  as  we  have  said,  is  held  generally  for 
such  care  and  diligence  as  an  ordinarily  prudent 
man  would  exercise  in  the  conduct  and  manage- 
ment of  his  own  business.  "  A  trustee  will  not 
be  liable  for  the  failure  of  a  bank  in  which  trust 
tunds  have  been  deposited,  if  he  has  suffered  them 


to  remain  there  only  for  a  reasonable  time  ;  but 
if  he  allows  them  to  lie  there  by  way  of  investment, 
he  will  be  liable  to  make  good  their  loss.  But  he 
must  be  careful  to  make  the  deposit  in  the  name 
of  the  trust  estate,  and  not  to  his  own  credit;  and 
not  to  mix  the  trust  funds  with  his  own,  other- 
wise he  will  be  liable."  (Bisph  Eq.  §  139 ;  Perry 
on  Trusts,  §  443.)  "  Of  course  there  is  no  duty  to 
convert  securities-  if,  by  the  terms  of  the  trust  in- 
strument, there  is  a  sufficient  indication  that  the 
cestui  que  trust  was  intended  to  enjoy  the  interest, 
income,  or  dividends  of  the  specific  securities." 
(Perry  on  Trusts,  450 ;  Hill  on  Trustees,  582; 
Bispham's  Equity,  §  139.) 

Was  this  transaction  with  the  Bank  of  America 
a  deposit  of  the  money,  or  was  it  a  loan  or  invest- 
ment of  it  ?  A  deposit  is  where  a  sum  of  money 
is  left  with  a  banker  for  safe-keeping  subject  to 
order,  and  payable,  not  in  the  specific  money  de- 
posited, but  in  an  equal  sum.  It  may,  or  may 
not,  bear  interest,  according  to  the  agreement. 
Whilst  the  relation  between  the  depositor  and 
his  banker  is  that  of  debtor  and  creditor  simply, 
the  transaction  cannot  in  any  proper  sense  be 
regarded  as  a  loan,  unless  the  money  is  left,  not 
for  safe-keeping,  but  for  a  fixed  period  at  inter- 
est, in  which  case  the  transaction  assumes  all  the 
characteristics  of  a  loan. 

The  Orphans'  Court  decided  this  case  upon  the 
rulings  of  this  Court  in  Frankenfield's  Appeal 
(11  Wkkki.t  Notes,  373),  and  Baer's  Appeal 
(127  Pa.  860),  but  we  think  these  cases  are 
readily  distinguishable  from  the  case  at  bar. 
In  Frankenfie.d's  Appeal  (supra)  there  was  a 
loan  by  the  trustee  of  $2000  of  trust  funds  to  the 
Franklin  Savings  Bank  for  three  months,  with 
interest  at  six  per  cent. ;  thirty  days*  notice  to  be 
given  of  the  trustee's  intention  to  withdraw  the 
deposits.  The  bank  was  in  good  repute,  and 
there  was  no  evidence  of  bad  faith  or  want  of 
care  on  the  part  of  the  trustee.  Our  brother 
Gheen,  in  the  opinion  filed,  said :  If  it  had 
been  an  ordinary  deposit,  subject  to  the  check  of 
the  depositor  from  the  day  it  was  made,  the  ap- 
pellant would  probably  not  have  been  liable  ;  but 
it  was  not  a  deposit;  it  was  a  loan,  upon  merely 
personal  security,  for  a  fixed  period,  at  interest, 
and  during  that  period  the  money,  because  of  the 
loan,  was  entirely  beyond  the  trustee's  control. 
The  2:')th  section  of  the  Act  of  June  12th,  1836, 
expressly  provides  that  such  investments  must  be 
made  under  the  direction  of  the  Court  of  Com- 
mon Pleas,  and  only  exempts  the  trustee  from 
liability  when  he  pursues  this  course  in  good 
faith.  In  Baer's  Appeal  (supra),  the  banker's 
certificate  of  deposit  was  substantially  in  the  same 
form  as  in  Frankenfield's  Appeal  (supra),  ex- 
cepting that  there  was  no  stipulation  for  notice 
of  the  withdrawal  of  the  deposit.  The  transac- 
tion possessed  all  the  qualities  of  a  loan  of  money 
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for  a  year,  at  four  per  cent,  interest.  It  is  of  no 
consequence  that  the  borrower  is  a  bank,  for  a 
bank  may  borrow  money.  Parties  engaged  in 
the  banking  business,  whether  as  individuals  or 
as  members  of  a  partnership  or  of  a  corporation, 
may  take  a  loan  of  money  for  a  fixed  period  of 
time  at  interest,  with  like  effect  as  persons  en- 
gaged in  other  pursuits.  The  transaction  may 
be  termed  a  time  deposit,  but  it  is  none  the  less 
a  loan,  and  subjects  the  lender  to  that  degree  of 
responsibility. 

In  the  present  case,  the  money  was  placed  in 

the  bank,  not  as  an  investment  for  any  fixed  pe-  ■ 
.   ,   .  ,    e       r  i       ■  /  ,.  t  unit  under  fifty  per  cent,"  if  the  defendant  allege  in 

nod,  but  merely  for  safe-keeping,  and  at  a  small  his  afBdavit  0f  defence  that  of  the  first  deliveries  under 


Contracts — Breaches —  Guarantees — Affidavit  of 
defence. 

In  an  action  to  recover  damages  for  breach  of  a  con- 
tract, by  which  the  plaintiffs  sold  and  defendant 
taught  "dry  iron  ore"  of  usual  quality,  "guaranteed 
to  contain  fifty  per  cent,  of  iron  in  the  natural  state, 
with  a  sliding  scale  at  the  rate  of  three  pence  per  unit 
additional  for  every  unit  over  fifty  per  cent.,  and  with 
a  deduction  at  the  rate  of  four  pence  per  unit  for  every 


rate  of  interest,  until  a  suitable  investment  could 
be  found.    This  was  the  express  understanding 
of  both  parties  at  the  time.    The  transaction  was 
entered  upon  the  books  of  the  bank  as  a  deposit 
merely.     It  was  treated  as  a  temporary,  pro- 
visional, or  precautionary  arrangement.    No  per- 
son would  speak  of  this  as  an  investment  ;  an 
investment  carries  with  it  a  greater  or  less  degree 
of  permanency,  which  does  not  characterize  this 
transaction.    It  is  true  that  two  weeks'  notice 
was  to  be  given  of  the  withdrawal  of  the  deposit, 
but  this  was  a  reasonable  provision,  and  not  in- 
consistent with  a  bank  deposit.    Almost  all  sav- 
ings institutions  stipulate  for  notice  of  with- 
drawal with  their  depositors,  and  such  a  stipula- 
tion is  for  the  benefit  not  only  of  the  bank,  but 
also  of  its  depositors  ;  the  reasonableness  of  the 
time  is  a  question  in  each  case  to  be  determined 
by  the  Court.     It  is  said  the  trustee  thereby 
loses  control  of  the  money,  but  that  is  not  the 
true  test.    The  depositor  always,  in  a  certain 
sense,  loses  control  of  the  money  when  he  places 
it  in  bank,  for  the  bank  may  refuse  payment  of 
his  checks,  and  as  he  then  has  no  claim  upon  the 
specific  money,  he  stands  upon  the  fooling  of  a 
creditor  merely.    It  is  true  a  trustee,  as  a  gen- 
eral rule,  is  not  allowed  to  part  with  the  control 
of  trust  money  (Sal  way  v.  Sal  way,  3  CI.  & 
Fin.  44),  but  he  may  do  so  by  way  of  precaution 
against  loss,  by  a  deposit  in  a  solvent  and  reput- 
able bank.    A  deposit,  as  we  have  said,  is  a  tem- 
porary disposition  of  money  for  safe-keeping,  and 
it  is  upon  this  ground  alone  that  the  trustee  is 
justified  in  depositing  trust  funds  in  bank,  and  it 
is  upon  the  same  ground  that  a  deposit  is  distin- 
guishable from  an  investment. 

We  are  of  opinion,  for  the  reasons  stated,  that 
the  trustee  was  not  properly  chargeable  with  this 
loss. 

The  decree  of  the  Orphans'  Court  is  reversed, 
and  the  record  remitted,  in  order  that  the  account 
may  be  restated,  and  a  decree  entered  in  accord- 
unce  with  this  opinion,  the  appellee  to  pay  the 
costs  of  this  appeal.  B.  H.  N. 


the  contract  one  contained  48.747  of  metallic  iron  in 
the  natural  state  and  .038  of  phosphorus,  and  the  other 
contained  49.40  of  metallic  iron  in  the  natural  state 
and  .030  of  phosphorus,  and  that  npon  the  discovery  of 
this  he  repudiated  the  contract  and  refused  to  accept 
any  more  ore  under  it,  judgment  cannot  be  entered 
against  him  for  want  of  a  sufficient  affidavit  of  defence. 

Technically,  guarantees  demand  literal  performance. 
Such  is  the  prima  fucit*  of  the  engagement,  and  it  is 
not  for  Courts  to  know,  as  a  matter  of  law,  whether 
there  are  or  may  be  considerations  extrinsic  the  writ- 
ten stipulations' of  the  parties  which  may  excuse  a  lite- 
ral compliance  with  them. 

The  fact  that  a  sliding  scale  is  provided  for  an  al- 
lowance for  an  excess  of  iron  and  a  diminution  for  a 
deficiency,  is  not  controlling.  Apparently  that  provi- 
sion creates  nothing  more  than  an  option,  but  does  not 
mitigate  the  rigidness  upon  which  the  purchaser  may 
insist  if  he  chooses. 

A  trade-custom,  or  other  legitimate  facts,  may  affect 
the  purchaser's  strict  right,  but  these  cannot  he  intro- 
duced upon  an  application  for  judgment  for  want  of  a 
sufficient  affidavit  of  defence  ;  a  literal  breach  is  enough 
to  defeat  such  an  application. 

Appeal  of  Alfred  Earnshaw,  defendant,  from 
the  judgment  of  the  Common  Pleas  No.  3,  of 
Philadelphia  County,  in  an  action  of  assumpsit 
brought  by  De  Ramon  Martinez,  Guillon  Juan 
Martinez  y  Martinez,  Ramon  Martinez  y  Mar- 
tinez, and  Antonio  Conesa  Garcia,  trading  as  R. 
Martinez  e  hijos  y  Conesa,  to  recover  damages 
for  breach  of  contract. 

The  statement  filed  was  as  follows  :— 
"  The  plaintiffs  seek  to  recover  of  the  defend- 
ant the  sum  of  $37<>0,  with  interest  thereon, 
from  the  first  day  of  January,  1888,  for  damages 
suffered  by  the  plaintiffs  for  breach  on  the  part 
of  the  defendant  of  a  certain  contract  entered 
into  by  and  between  the  said  plaintiffs  and  de. 
fendant  by  his  agents,  Allan,  Wrenn  &  Co., 
which  contract  is  in  the  following  words  and 
figures : — 

Contract  made  this  28th  of  March,  1S87,  between 
Messrs.  R.  Martinez  e  hijoa  y  Conesa,  of  Cartagena, 
and  Messrs.  Allan,  Wrenn  &  Co.,  of  London,  acting  on 
behalf  and  for  account  of  Alfred  Earnshaw,  Ksquire, 
of  Philadelphia,  If.  8.  A. 

1.  That  R.  Martinez  e  biJoB  y  Coneaa  sell,  and  Al- 
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fred  Karnshaw  purchases,  all  the  dry  iroii  ore  of  usual 
quality  which  sellers  can  collect  from  the  mine  San 
A ii i sett o  during  the,  rest  of  this  year,  up  to  ten  thou- 
sand tons  or  thereabouts,  at  the  price  of  six  shillings 
per  ton  of  twenty-two  hundred  and  forty  pounds, 
f.  o.  b.  Cartagena  guaranteed  to  contain  a  yield  of 
fifty  per  cent,  of  iron  in  the  natural  state,  with  a 
sliding  scale  at  the  rate  of  three  pence  per  unit  addi- 
tional for  every  unit  over  fifty  per  cent.,  and  with  a 
deduction  at  the  rate  of  four  pence  per  unit  for  every 
unit  under  fifty  per  cent.  Final  settlements  to  be 
made  on  output  weights  and  assays  found  at  port  of 
discharge. 

2.  R.  Martinez  e  hijos  y  Conesa  will  advise  Messrs. 
Allan,  W  re  mi  &  Co.,  from  time  to  time,  about  the 
quantity  of  mineral  they  have  ready  for  shipment 
under  this  contract,  and  Messrs.  Wrenn  &  Co.  will  do 
the  chartering  of  tonnage  required  according  to  these 
advices. 

:i.  R.  Martinez  e  hijos  y  Conesa  undertake  to  put 
the  mineral  on  board  steamers  at  the  rate  of  two  hun- 
dred and  fifty  tons  per  day,  weather  permitting,  Sun- 
days and  holidays  excepted,  being  paid  for  so  doing 
five  pence  per  ton.  Any  dispatch-money  earned  in 
loading  steamers  at  Cartagena  to  lie  equally  divided 
between  buyers  and  sellers.  Sellers  are  to  pay  de- 
murrage incurred  at  port  of  loading  in  the  event  of 
not  so  doing. 

4.  Alfred  Karnshaw  has  the  right  of  sending  sailing 
vessels  to  load  under  this  contract,  he  paying  K.  Mar- 
tinez e  hijos  y  Conesa  five  pence  per  ton  additional 
price;  all  other  conditions  as  stated  herein,  except 
that  the  loading  will  be  at  the  rate  of  eighty  tous  per 
day. 

5.  On  arrival  at  port  of  discharge  of  the  cargoes 
shipped  under  this  contract  same  shall  be  sampled 
and  assayed  by  a  chemist  of  repute,  cost  being  paid 
jointly  by  buyers  and  sellers,  and  whose  decision  shall 
be  final  and  binding  ou  both  parties. 

6.  Payment  by  sellers'  draft  ou  an  approved  London 
banker  at  sixty  days  for  steamer  cargoes  and  ninety 
days  for  sailing-ship  cargoes  for  eighty  per  cent,  of 
the  amount  of  provisional  invoice,  based  on  fifty  per 
cent,  of  iron  against  bill  of  lading  and  consular  in- 
voice (if  required)  and  the  balance  to  be  sent  within 
fifteen  days  after  output,  weight,  and  assays  are  as- 
certained in  cash.  In  the  event  of  loss  of  any  cargo 
the  full  amount  of  provisional  invoice  shall  be  paid 
by  buyers. 

7.  In  the  event  of  war,  civil  commotion,  cholera, 
quarantines,  or  any  other  case  of  force  majeure,  which 
may  hinder  the  loading  or  chartering  of  tonnage  in 
execution  of  this  contract,  same  shall  be  suspeuded 
during  the  existence  of  the  producing  cause. 

(Signed)    R.  Martinez  e  hijos  v  Conrba, 

By  authority  of  Alfred  Karnshaw. 
(Signed)    Ai.las,  Wrkks  Ac  Co., 

As  agents. 

Signed  in  duplicate. 

"And  the  said  plaintiffs  aver  that  they  did 
mine  the  said  ten  thousand  tons  of  said  ore  capa- 
ble of  yielding  about  50  per  cent  of  iron  in  the 
natural  state  from  the  said  mine  in  accordance 
with  the  agreement,  and  notified  the  said  Allan, 
Wrenn  &  Co.,  as  well  as  the  said  defendant,  from 
time  to  time,  of  the  quantity  of  the  said  ore  which 
they,  the  said  plaintiffs,  had  ready  for  shipment 
and  did  perlorm  all  and  everything  that  they,  the 
plain  litis,  ought  to  have  performed  according  to 


the  terms  of  the  said  agreement,  nnd  that  noth- 
ing has  occurred  or  has  been  done  which  has  had 
the  effect  to  release  the  said  defendant  from  the 
terms  of  the  said  contract ;  but  that  the  said  de- 
fendant, disregarding  his  promises  in  his  said 
agreement  contained,  neglected  and  refused  to 
charter  the  tannage  required  by  the  said  agree- 
ment and  advices  and  has  refused  to  provide 
means  for  the  shipment  of  said  ore,  or  any  part 
thereof,  and  still  doth  neglect  and  refuse  so  to  do, 
and  hath  hitherto  neglected  and  refused  and  still 
doth  neglect  and  refuse  to  pay  tor  the  same,  or 
any  part  thereof,  or  to  fufllt  any  part  of  the  said 
agreement  on  his  part  to  be  fulfilled,  and  by 
reason  of  the  premises  the  said  plaintiffs  have 
suffered  the  said  loss  of  $37.r>0,  as,  at  the  expira- 
tion of  the  said  contract,  namely,  the  thirty-first 
day  of  December,  1887,  and  for  some  consider- 
able  time  thereafter,  the  highest  and  best  price 
that  could  be  obtained  for  the  said  ore  was  four 
shillings  and  six  pence  per  ton,  the  market  price 
of  the  said  ore  having  declined  to  that  sum. 

"The  loss  thus  entailed  upon  the  plaintiffs  of 
about  $3750  was  the  difference  between  the  con- 
tract price  of  the  said  ore,  in  accordance  with  the 
said  agreement,  and  the  market  price  of  the  said 
ore  at  the  time  of  the  expiration  of  the  said 
agreement. 

44  The  plaintiffs  therefore  bring  this  suit." 

The  affidavit  of  defence  was  as  follows  : — 

44  Alfred  Karnshaw,  being  duly  sworn,  says  he 
has  a  legal  defence  to  the  plaintiffs'  suit,  viz  : — 

44  Before  the  making  of  the  contract,  a  copy  of 
which  is  set  forth  in  the  plaintiffs'  statement,  the 
defendant  when  negotiating  with  the  plaintiffs  for 
dealing  in  the  ore,  which  is  the  subject  of  the 
contract,  examined  the  mines,  and  received  from 
the  plaintiffs  certain  representations  as  to  the 
qualities  of  the  ore,  which  led  him  to  request 
samples  should  be  sent  with  a  view  of  purchasing. 
A  sample  was  forwarded  and  analyzed,  showing 
the  ore  contained  59.586  of  metallic  iron  and 
.025  of  phosphorus  after  drying  the  ore  at  two 
hundred  and  twelve  degrees.  A  second  sample 
was  sent  him  by  the  plaintiffs,  accompanied  with 
a  letter  of  August  31,  1886,  a  copy  of  which  is 
annexed.  This  sample  showed  53.598  of  metallic 
iron  and  .026  of  phosphorus  after  drying  the  ore 
at  one  hundred  and  twelve  degrees. 

44  Having  received  this  letter  and  the  samples, 
and  having  procured  the  analysis  thereof,  the  de- 
fendant authorized  shipments  to  be  made — and 
two  were  made — one  by  tlie  steamship  4  Lorain' 
and  one  by  the  bavk  4  Simpatia.'  Before  the 
arrival  of  these  vessels,  relying  on  the  samples 
and  letter,  the  defendant  authorized  a  contract  to 
be  made  for  future  shipments,  and  the  contract 
set  out  in  the  statement  was  made.  After  this 
the  vessels  arrived  and  their  cargoes  were  deliv- 
ered and  Bent  to  the  furnaces.    These  ores  were 
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then  tested  and  ascertained  not  to  accord  with 
the  samples  or  the  guarantee  in  the  contract,  the 
analvsis  showing  that  the  cargo  of  the  *  Lorain' 
contained  48.747  of  metallic  iron  in  the  natural 
state  and  .038  of  phosphorus,  and  the  cargo  of 
the  4  Sim  pat  ia'  contained  49.40  of  metallic  iron 
in  the  natural  state  and  .080  of  phosphorus. 
44  The  defendant  did  not  discover  these  facts 


plaintiffs'  statement  and  the  defendant's  affidavit. 
The  statement  contains  the  contract  upon  which 
the  action  is  founded.  By  the  explicit  terms  of 
the  contract  the  plaintiffs  sold  and  the  defend- 
ant hought  44  dry  iron  ore"  of  usual  quality, 
44  guaranteed  to  contain  fifty  per  cent,  of  iron  in 
the  natural  state,  with  a  sliding  scale  at  the  rate 
of  three  pence  per  unit  additional  for  every  unit 


until  after  the  iron  had  been  delivered  at  the  fur-  |  over  fifty  per  cent.,  and  with  a  deduction  at  the 
naces,  and  it  had  become  impracticable  to  reject  j  rate  of  four  pence  per  unit  for  every  unit  under 
and  return  the  ores,  nor  could  he,  in  the  usual  |  fifty  per  cent."  The  affidavit  alleges  tliat  tlie 
course  of  business  of  this  kind,  have  discovered  first  deliveries  under  the  contract  contained,  one 
the  fact  sooner.  .  of  them,  48.747  of  metallic  iron  in  the  natural 

44  Immediately  on  ascertaining  the  fact  that  the  state  and  .038  of  phosphorus,  and  the  other 
ores  shipped  did  not  correspond  to  the  quality  1  contained  49.40  of  metallic  iron  in  the  natural 
guaranteed,  the  defendant  repudiated  the  con-  state  and  .030  of  phosphorus,  and  that  as  soon  as 
tract  that  had  been  made  and  refused  to  receive :  this  was  discovered  the  defendant  repudiated  the 
any  more  ore  under  it.  !  contract  and  refused  to  receive  any  more  ore 

"As  respects  the  averment  that  the  plaintiffs  under  it.  As  to  all  other  matters  contained 
have  fulfilled  their  part  of  the  contract,  and  were  either  in  the  statement  or  affidavit,  some  of 
ready  and  willing  to  perform  the  same  by  load-  which  involve  considerations  of  fact  ami  may 
ing  ore  of  the  kind  stipulated  for  by  the  con-  possibly  on  a  trial  control  the  result,  we  can  have 
tract,  the  defendant  believes  this  is  not  true,  and  nothing  to  say  and  of  course  cannot  determine 
expects  to  be  able  on  the  trial  to  prove  that  the  either  positively  or  inferentially.    As  the  affi- 


ore  that  was  sold  by  the  plaintiffs,  and  for  the 
loss  on  which  they  claim  to  recover,  was  not  ol 
the  quality  that  the  defendant  was  bound  to 


davit  contains  a  positive  averment  that  the  ore 
delivered  did  not  contain  fifty  per  cent,  of 
metallic  iron  in  its  natural  state,  a  breach  of  the 


accept  if  the  contract  had  continued  to  be  in  !  guaranty  is  asserted.  This  breach  may  or  may 
force.  j  not  he  vital  to  the  plaintiffs'  right  of  recovery. 

"He  is  advised,  also,  that  ho  cannot  be  re-  Possibly  the  variation  from  the  percentage  of 
quired  to  aver  anything  by  way  of  defence  to  a  I  metallic  iron  required  by  the  contract  may  be  so 


claim  of  that  character  other  than  ignorance  of 
the  (act,  inasmuch  as  it  is  a  matter  wholly  within 
the  knowledge  of  the  plaintiffs  as  respects  their 
readiness  and  willingness  to  deliver  and  the  rela- 
tive value  of  the  ores  they  were  ready  to  deliver 
and  the  ores  they  agreed  to  deliver,  and  he  avers 


slight  as  that  the  ore  delivered  may  be  a  sub- 
stantial compliance  with  the  contract,  or  a  com- 
pliance which  the  law,  when  better  informed  by 
testimony,  may  regard  as  adequate.  But  we 
cannot  know  that  now,  and  we  can  only  deal 
with  the  breach  of  a  condition  which  the  pnr- 


tliat  he  has  no  knowledge  of  the  fact  alleged  and  chaser  required  by  the  terms  of  his  obligation, 
no  means  of  obtaining  such  knowledge,  while  he  |  Technically,  guarantees  demand  literal  perform- 
Iwlieves  the  averment  is  untrue.  :  ance.    Such  is  the  prima  fades  of  the.  engage- 

44  He  is  also  advised  and  insists  that  he  was  metit.  It  is  not  for  Courts  to  know,  as  matter 
entitled  to  repudiate  the  contract  upon  ascertain-  of  law,  whether  there  are,  or  may  be,  considera- 
ing  the  quality  of  the  ore  that  had  been  shipped  tions  extrinsic  the  written  stipulations  of  the 
tn  him  by  the  plaintiffs,  and  its  non-corre-  parties  which  may  excuse  a  literal  compliance 
spondence  either  with  the  samples  or  the  quality  ,  with  them.  It  is  enough  for  present  purposes  to 
guaranteed."  say  that  we  do  not  find  any  matter  in  the  con- 

The  Court  made  absolute  a  rule  for  judgment .  tract  itself  which   necessarily  has  that  effect, 
for  want  of  a  sufficient  affidavit  of  defence;  The  suggestion  that  a  sliding  scale  is  provided 
whereupon  defendant  took  this  appeal,  assigning 
lor  error  this  entry  of  judgment. 

Rirhard  C.  McMnrtrie%  for  appellant. 
haac  S.  Sharp  (S.  H.  Alleman  with  hinj), 
for  apjwdlees. 


for  an  allowance  for  an  excess  of  iron  and  a 
diminution  for  a  deficiency,  is  not  controlling. 
Apparently  that  provision  creates  nothing  more 
than  an  option,  but  does  not  mitigate  the  rigid- 
ness  upon  which  the  purchaser  may  insist  if  he 
choose.  Possibly  a  trade  custom,  or  other  legiti- 
mate facts,  may  affect  the  determination  of  the 
purchaser's  strict  right.  But  we  cannot  either 
want  of  a  sufficient  affidavit  of  defence.    The  hear  or  decide  them  now.    We  know  at  this 


October  o,  1891.  Green,  J.  In  this  case 
judgment  was  entered  against  the  defendant  for 


facts  set  forth  in  the  affidavit  are  to  be  taken  as 


time  only  that  a  literal  breach  by  the  plaintiffs 


verily,  and  we  have  nothing  before  us  but  the  is  alleged  and  claimed,  and  a  literal  breach  is 
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enougli  to  defeat  a  compulsory  judgment  without  j  alleged  assault  was  committed,  offers  to  prove  by 
a  bearing.  It  seems  to  us  that  if  the  defendant  the  defendant  himself  that  he,  the  defendant,  had 
proves  the  facts  set  out  in  his  affidavit,  the  agreed  to  finish  his  contract,  amounting  to  $600 
burden  will  be  cast  upon  the  plaintiffs  to  relieve  worth  of  goods,  in  this  room,  to  be  set  apart  ex- 
themselves  from  the  imputation  of  a  breach,  and  clusively  for  the  defendant,  and  into  which  room 
that  consideration  is  enough  to  carry  the  case  to  j  it  was  expressly  agreed  by  Harlman  &  Osborne, 
a  jury.  |  that  this  prosecutor,  H.  E.  Osborne,  should  not 

Judgment  reversed,  and  procedendo  awarded.   '  be  allowed  to  enter.    Objected  to.    Otter  over- 

11.  a.  i».  N.     I  ruled.    (Third  assignment  of  error.) 

The  remaining  assignments  of  error  related  to 
the  evidence  and  the  comments  thereon  by  the 
Court,  but  no  notes  being  taken,  except  the  short 
notes  taken  by  the  Judge  lor  his  own  use,  these 
assignments  were  not  regarded  by  the  Supreme 
Court. 

Verdict,  guilty,  and  sentence  thereon  ;  where- 
upon defendant  took  this  appeal,  assigning  as 
error,  inter  alia,  the  refusal  of  the  loregoing  offers 
of  testimony. 

B.  Frank  Kshleman  and  Benjamin  F.  Davit 
(A.  H.  Fritchey  with  them),  for  appellant. 

A.  C.  JieinoeM,  district  attorney  (J.  Nay 
Brown  and  W.  U.  Hensel  with  him),  for  Com- 
tnon  wealth. 

October  5,  1891.    Mitchell,  J.    The  bill  of 


Jan.  '91,  430.  Jane  4,  1891. 

Commonwealth  v.  Ribert. 

Notes  of  testimony — Criminal  late — Evidence. 

When  the  bill  of  exceptions  is  incomplete,  there 
being  no  notes  of  testimony  except  the  abbreviated 
notes  takeu  by  the  Judge  for  his  own  use,  assignments 
of  error  ad  to  evidence  or  comments  thereon  by  the 
Judge  will  be  disregarded. 

Where  a  defendant  in  a  criminal  action  offers  to 
prove  a  contract  with  hia  employers  by  which  he  was 
to  have  the  exclusive  use  of  the  room  in  which  he 
worked,  and  oue  of  his  employers,  the  one  upon  whom 
an  assault  was  made,  was  not  to  enter  it,  the  evidence 

should  be  admitted  The  contract  might  be  improb-  i  excV,)tions  is' extremely imperfect,  no  notes  of  the 
able,  but  the  deh-ndant  has  a  right  to  ask  the  jury  to  i  .    *  ,  , 


believe  it:  and  if  they  do  believe  it,  it  might  Justify 
the  prisoner  in  attempting  to  eject  the  prosecutor 
forcibly  from  the 


testimony  appnrently  having  been  taken  except 
those  by  the  Judge,  which  were  merely  for  his 
own  use,  and  much  abbreviated  and  incomplete. 
The  first,  fourth,  and  sixth  assignments  of  error 
must,  therefore,  be  disregarded,  as  the  record 
affords  us  no  way  of  determining  whether  or  not 
they  are  well  founded. 

The  second  and  third  assignments  are  to  the 
refu.-al  to  allow  the  prisoner  to  show  that  by 


Appeal  of  Jose  M.  Ribert,  defendant,  from  the 
judgment  of  the  Quarter  Sessions  of  Lancaster 
County  u|K>u  an  indictment  for  felonious  assault 
and  battery. 

The  following  facts  appeared  on  the  trial :  retu.-al  to  allow  the  prisoner  to  show 
The  prisoner  was  employed  by  Osborne  and  j  special  contract  with  his  employers  he  was  enti- 
Ilartman.    On  July  15,  1X90,  H.  E.  Osborne,  tied  to  the  exclusive  possession  of  the  room  where 
the  prosecutor,  and  a  member  of  the  firm  of 
Osborne  and  Hartman,  went  into  the  room  where 
liibert  was  working,  and  while  there  was  as- 
saulted by  him.    Defendant  alleged  that  he  had 
the  sole  right  to  use  the  room  in  which  he  was 
working,  and  the  prosecutor  had  no  right  to 
enter  it. 

The  following  offers  of  testimony  were  made 
by  defendant : — 
"  Defendant  otters  to  prove  by  the  defendant 


the  assault  took  place,  and  particularly  that  the 
prosecutor,  Osborne,  was  not  to  e.nier  it.  Such 
an  arrangement  was  unusual,  perhaps  improbable, 
but  the  appellant  had  a  right  to  give  it  in  evi- 
dence and  ask  the  jury  to  believe  it,  and  if  they 
did  so,  it  would  put  the  occurrence  in  a  different 
light,  perhaps  even  to  the  extent  of  justifying  the 
prisoner  in  attempting  to  eject  Osborne  forcibly. 
The  question  for  the  jury,  then  would  be,  not 
whether  this  was  a  wanton  and  unprovoked  at- 


himself,  that  be  had,  by  a  verbal  agreement  with  j  tMCk,  but  whether  more  violence  was  used  than 
Osborne  and  Harlman,  the  sole  right  to  use  and  j  the  occasion  justified.  The  evidence,  therefore, 
occupy  the  premises  in  which  the  alleged  assault  \  WH6  material  to  the  appellant's  case,  and  should 


was  committed  by  the  defendant  upon  H.  E 
Osborne,  who  was  one  of  the  parties  to  the  agree- 
ment, that  he,  Osborne,  should  not,  under  any 
circumstances,  enter  upon  the  said  premises  60 
rented  to  this  witness.  Objected  to.  Offer  re- 
fused.   (Second  assignment  of  error.) 

The  defendant  claiming  to  have  the  exclusive 
right  of  possession  of  the  room  in  which  the 


have  been  admitted. 

Judgment  reversed,  and  a  venire  de  novo 
awarded.  h.  s.  r.  N. 


Digitized  by  Google 


WEEKLY  NOTES  OF  CASES. 


497 


Weekly  Notes  of  Cases. 

Vol.  XXVIII.]  FRIDAY,  NOV.  13,  1891.  [No.  30. 

gupremt  ©oxirt. 


July  '90,  119.  March  23,  1891. 

Commonwealth  v.  McManus. 

Murder — Evidence —  When  evidence  of  conduct 
of  accuied  some  time  previous  to  the  act  is  ad- 
missible —  Practice—  Points  —  Review  of  the 
history  of  the  functions  of  a  jury  in  criminal 
cases. 

In  a  murder  trial  where  the  theory  of  the  Common- 
wealth was  that  the  killing  was  done  from  motives  of 
jealousy,  evidence  of  the  oonduct  of  the  prisoner  an 
hour  previous  to  the  killing  that  has  a  bearing  upon 
the  supposed  motive  for  the  killing,  is  admissible  to 
show  such  motive. 

This  Court  will  not  reverse  a  verdict  on  account  of 
immaterial  inaccuracies  in  statements  of  fact  contained 
in  the  charge  to  the  jury. 

Points,  even  though  taken  verbatim  from  the  de- 
cisions of  this  Court,  canuot  always  properly  be 
answered  by  a  simple  affirmative ;  when  applied  to 
different  circumstances  they  may  convey  erroneous 
ideas. 

The  prisoner  has  not  the  right  to  have  answers  given 
in  a  set  form  to  any  point  he  may  present ;  the  Act  of 
March  31,  1860,  only  provides  that  the  Court  shall 
answer  the  same  fully. 

It  is  not  error  for  a  trial  Judge  to  refuse  to  simply 
affirm  a  point  that  "  the  jury  are  the  judges  of  the  law 
as  well  as  the  facts,  and  may  upon  the  whole  case  de- 
termine the  grade  of  the  offence." 

Per  Mitchell,  J.  I  regard  the  doctrine  that  the  jury 
are  judges  of  the  law  as  well  as  the  facts,  as  unsound 
in  every  point  of  view,  historical,  logical,  or  technical. 

Appeal  of  John  McManus,  defendant,  from  the 
judgment  of  the  Oyer  and  Terminer  of  Phila- 
delphia County,  upon  an  indictment  charging 
him  with  the  murder  of  Eugene  McGinnis. 

The  facte,  as  they  appeared  on  the  trial,  before 
Hare,  P.  J.,  are  fully  set  out  in  the  charge, 
infra. 

On  the  trial,  the  district  attorney  offered  to 
show  by  William  J.  Koch,  a  witness  called  in 
behalf  of  the  Commonwealth,  "  what  took  place 
between  McManus,  the  prisoner,  and  Amanda 
Cross  at  nine  o'clock,  or  thereabouts,  on  the 
night  of  the  21st,  as  bearing  upon  the  question  of 
motive,  to  be  followed  up  by  what  took  place 
about  an  hour  later — about  ten  o'clock — when 
the  same  McManus  and  the  same  woman,  Amanda 
Cross,  and  McGinnis  were  present  at  the  time  of 


the  shooting,  the  theory  of  the  Commonwealth 
being  that  this  prisoner  was  jealous  of  this  woman 
and  of  McGinnis,  and  that  he  killed  McGinnis 
because  of  that  jealousy."  Objected  to.  Objec- 
tion overruled  and  offer  admitted.  Exception. 
(First  assignment  of  error.) 

The  Court  charged  the  jury  as  follows: — 
"  This  case  stands  somewhat  apart  in  some 
particulars,  because  it  is  not  a  case  in  which 
there  is  any  denial  that  death  was  inflicted  by  a 
deadly  weapon,  nor  that  it  was  from  the  prisoner's 
hand  that  the  blow  came.  And  the  questions  in 
dispute,  it  has  been  so  stated  by  the  defendant's 
counsel  this  morning,  are :  first,  whether  there 
was  such  provocation  as  reduced  the  offence  to 
manslaughter — a  question  which  does  not  arise 
except  upon  the  testimony  of  the  defendant  him- 
self and  Amanda  Cross ;  and,  second,  supposing 
that  there  was  no  such  provocation  as  the  law 
can  consider  or  allow,  whether  there  is  sufficient 
evidence  to  show  not  merely  that  the  prisoner 
acted  with  an  intent  to  kill,  but  that  the  intention 
with  which  he  acted  was  wilful,  premeditated, 
and  deliberate. 

"Now,  before  proceeding  to  consider  these 
questions,  it  is  convenient  that  I  should  review 
the  evidence ;  and,  for  a  very  considerable  dis- 
tance, there  is  no  divergence  from  the  point  at 
which  I  shall  enter  upon  it  to  relate  the  story. 
There  is,  as  far  as  acts  are  concerned,  for  a  con- 
siderable distance  no  material  divergence  that  I 
can  recall  between  the  witnesses  for  the  Common- 
wealth and  the  witnesses  for  the  defence.  After 
that  there  is  divergence  and,  Anally,  contra- 
diction. I  roust,  therefore,  in  stating  the  case  to 
the  jury,  follow  it  as  it  is  shown  by  the  Common- 
wealth's witnesses,  and  then  take  up  the  story  as 
it  is  told  by  the  witnesses  for  the  defence. 

"  It  appears  that  about  seven  o'clock  on  the 
evening  of  the  21st  of  February  the  defendant, 
McManus,  went  to  the  house  of  Cora  Campbell, 
which  was  then  the  scene  of  a  merry-making  that 
contrasts  strangely  enough  with  what  was  to 
follow  in  the  course  of  a  few  hours.  The  persons 
gathered  there  were  drinking  and  singing  and,  as 
the  prisoner  says,  dancing.  He,  however,  took 
no  part  in  this — at  least  at  that  time.  He  found 
the  keeper  of  the  house,  Cora  Campbell,  in  con- 
siderable distress  of  mind.  She  was  complaining 
of  the  noise — crying — not  merely  because  it  pre- 
vented her  from  sleeping,  but  because  she  feared 
that  it  would  destroy  the  character  of*  her  house, 
and  she  declared  her  intention  of  going  away  and 
not  returning;  upon  which  the  prisoner,  kindly 
enough,  said,  4  Come  around  to  my  house;'  and, 
accordingly,  a  few  minutes  after  his  entrance  he 
went  out  with  her  and  proceeded  to  his  own 
dwelling.  It  was  a  house  in  which  he  lived  with 
a  witness,  who  had  been  called  on  his  behalf — 
Amanda  Cross — as  man  and  wife,  although  they 
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were  not  married.  After  remaining  some  time 
in  the  house,  Cora  Campbell  became  uneasy  as 
to  what  was  going  on  in  her  house,  which  was, 
you  recollect,  the  second  house  on  the  right-hand 
side  as  you  go  down  Stamper  Alley,  below  Third 
Street — the  second  house,  counting  the  barber's 
at  the  corner  us  the  first ;  and  the  prisoner, 
rather  glad  to  escape,  according  to  his  own  state- 
ment, and  get  where  perhaps  he  could  he  a  little 
more  amused  than  he  was  in  Lombard  Street, 
went,  at  Cora's  bidding,  to  her  abode  ;  entered  it, 
and  remained  there  for  something  like  half  an 
hour.  1  do  not  pretend  to  be  accurate  as  to 
minutes,  nor  does  it  seem  to  me  that  it  is  material. 
He  may  have  been  there  a  half  or  three-quarters 
of  an  hour.  While  there  he  drank  a  certain 
amount  of  beer ;  how  much  is  for  the  jury  to  say. 
We  have  no  measure  here  in  Court,  and  if  we 
had  it  would  not  be  very  eusy  to  apply  to  the 
divergent  testimony  of  the  witnesses  ;  but  [ac- 
cording to  Troyard,  there  were  but  two  gallons 
of  beer  brought  to  the  house  while  McManus  was 
there,  and  of  those  he  had  only  his  share,  amount- 
ing in  all  to  something  over  a  tumbler,  or  perhaps 
to  a  tumbler  and  a  half,  which  was  drank,  it'  1  am 
not  mistaken,  out  of  teacups — all  of  the  glasses  in 
the  house  having  been  broken  in  the  course  of 
that  afternoon  or  evening."]  (Second  assignment 
of  error.)  "  While  he  was  there  Amanda  Cross 
made  her  appearance  at  the  door,  coming  from 
her  house  and  inquiring  for  him  ;  and  when  he 
went  to  the  door,  in  answer  to  the  summons,  and 
asked  why  he  should  come  home,  she  gave  as  a 
reason  that  Cora  Campbell  was  sick,  in  the  literal 
acceptation  of  the  term,  and  wanted  to  see  him.  To 
this  he  responded  kindly  and  sensibly  and  reason- 
ably, let  it  make  either  in  his  favor  or  against 
him  that  he  obeyed  such  a  summons,  and  pro- 
ceeded down  Third  Street  as  far  as  Lombard 
[where,  he  bethought  himself  that  there  might,  in 
view  of  the  condition  of  the  person  at  his  home, 
I);'  need  of  a  little  whiskey  for  this  woman,  as  1 
understand  it."]  (Third  assignment  of  error.) 
"  lie,  accordingly,  went  to  the  nearest  place  and 
bought  a  half  pint  of  whiskey  which  he  took  to 
the  house,  found  Cora  very  sick,  and  as  soon,  I 
suppose,  Jim  she  was  in  a  condition  to  swallow, 
gave  her  some  of  the  whiskey,  and,  as  Amanda 
Cross  says,  drank  the  rest. 

There  is,  however,  an  incident  which  I  have 
passed  over,  on  the  way  home,  coming,  not  from 
the  mouth  either  of  Amanda  or  of  the  defendant, 
but  from  the  statement  of  the  barber,  Koch,  who 
heard  the  shot,  at  the  corner  of  Stamper  Street 
and  Third  Street.  He  says  that  a  man  and 
woman  passed  by  his  door.  He  heard  the  woman 
crying.  The  shutter  windows  were  still  open, 
and,  attracted  by  the  noise,  he  went  to  the  door, 
opened  it,  and  looked  down  after  them.  They 
were  still  near  at  hand,  and  he  saw  the  prisoner 


take  his  revolver  out  of  his  pocket ;  the  prisoner, 
who  was  reproaching  or  quarrelling  with  Amanda, 
though  he  could  not  make  out  the  words,  took  a 
revolver  out  of  his  pocket  and  held  it  to  her  head, 
upon  which  she  put  up  her  hand  with  a  gesture 
of  more  or  less  alarm,  and  said,  •  oh  don't ;'  and 
he  then  returned  the  pistol  to  the  other  hand,  and 
put  it  in  the  pocket  of  his  pantaloons,  where  it 
was  found  subsequently,  after  the  struggle  with 
the  officer. 

44  We  have  now,  however,  you  remember, 
brought  McManus  back  to  his  house.  He  there 
took  off  his  shoes  and  his  stockings,  and  threw 
himself  on  the  bed.  It  is  much  to  be  regretted 
that  he  did  not  remain  there.  If  he  had,  in  all 
probability  the  death  which  we  have  to  consider 
would  not  have  occurred,  murder  would  not  have 
been  committed  on  that  evening,  even  if  there 
was  that  in  the  relations  of  the  parties  which 
might  have  brought  about  some  such  event  at  a 
subsequent  period. 

44  Cora  Campbell  became  again  uneasy  as  to 
what  was  going  on  in  her  house  and  requested 
Amanda  to  go  there  with  her.  Amanda  was 
ready  to  go  and  McManus  determined  to  accom- 
pany her.  I  do  not  distinctly  recollect  whether  he 
volunteered  or  whether  he  was  requested  ;  it  does 
not  appear,  however,  that  he  made  any  consider- 
able demur.  The  three,  the  trio,  proceeded  to 
Cora  Campbell's  house.  I  now  recollect  what  it 
was  I  intended  to  state.  It  was  that  when  he 
brought  Cora  Campbell  home  on  the  former  trip 
she  gave  him  her  money  to  take  care  of,  which 
money  he  showed  as  money  in  his  possession,  to 
be  so  guarded,  at  the  house,  when  he  reached  it, 
and,  subsequently,  most  properly,  showing  that 
there  is  good  in  all  men,  that  he  was  not  insen- 
sible to  a  trust  reposed,  stated  it  to  be  her  money 
when  he  was  searched  at  the  station-house  later 
on  in  the  evening. 

44  When  they  reached  the  door  an  event  oc- 
curred which  certainly  seems  to  have  some 
significance.  Cora  Campbell  went  in  first, 
McManus  followed,  but  when  Amanda  Cross  at- 
tempted to  enter,  according  to  her  own  statement 
and  the  statement  of  Troyard,  she  did  not  get 
further  than  the  door,  for  McManus  barred  the 
way  and  peremptorily  told  her  to  return  home. 
It  seems,  however,  that  he  either  did  not  imme- 
diately accompany  her  or  that  she  did  not  immedi- 
ately obey,  for  he  found  time  to  take  another 
half  tumbler  of  beer,  which  was  given  him  by 
Cora  Campbell.  He  then  went  out  of  the  side- 
door  into  the  yard,  where  Amanda  had  preceded 
him,  and  we  have  no  direct  proof  of  where  they 
went  afterwards,  or  when.  I  did  not  quite  under- 
stand whether  the  side-door  of  the  house  led  into 
a  small  alley  between  the  barber  shop  and  that 
house,  but  it  seems  that  the  door  opened  into  a 
yard. 
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"  How  they  got  out  of  the  yard  we  do  not 
know,  except  that  as  they  did  not  return  to  the 
house,  whenever  they  did  go  out  they  must  have 
gone  out  through  the  gate.  Some  of  the  witnesses 
in  the  house,  one  at  any  rate,  said  that  McGinnis 
went  out  with  them,  all  three  talking  together, 
and   so   the  defendant   declares,  and  so  savs 


Street,  and  reached  the  point  which  was  the  cor- 
ner of  both  streets — the  coi  ner  where  both  streets 
met. 

"  There,  says  Mannen,  they  disappeared  from 
my  view,  and  the  next  thing  he  saw  was  the 
woman  going  up  Third  Street,  when  she  came 
into  sight  again,  and  also  MeManus  coming  upon 


Amanda  Cross;  but  Troyard,  who  seemed  to  me  the  scene,  and  also  McGinnis,  who  had  reap- 
to  be  a  very  truthful,  consistent,  and  fair  witness,  peared.  That  is  to  say,  Mannen  did  not  say  he 
declared  positively  that  McGinnis  was  not  in  that  reappeared,  but  he  says  in  the  course  of  his  ex- 


room,  and  did  not  go  out  with  them,  but  was  in 
the  front  room,  and  if  he  did  go  out  did  not  go 
through  the  yard,  he,  Troyard,  having  been,  if  I  re- 
collect aright,  at  the  steps  into  the  yard  for  some 


amiiiation  that  he  went  out  of  view,  and  that  he 
was  again  in  view. 

"Now,  it  is  easy  to  perceive  that  MeManus 
might  have  shifted  his  position  a  little  during  the 


little  time.    I  am  not  sure  about  that;  but  at  all  time  that  intervened,  when  Mannen  speaks  of 
events  his  testimony  is  that  McGinnis  did  not 
come  out  of  that  room  or  go  out  into  the  side 
yard. 

['«  Here  there  begins  not  merely  divergence 
but  contradiction.  Agreeably  to  the  Common- 
wealth's evidence  Amanda  is  found  alone  in 
Third  Street  immediately  after  this  occurrence. 


having  seen  him,  and  the  time  when  Mannen 
speaks  of  his  having  reappeared,  because  during 
that  time  occurred  the  flight  of  Amanda  and  the 
high  words  which  led  to  the  shooting,  and  his 
departure  after  Amanda  and  his  return.  So  that 
on  that  small  pavement,  twelve  feet  wide  by  five 
or  six  in  length  across,  these  men  no  doubt 


I  mean   to  say  without  MeManus.    She  was  !  shifted  their  position  this  way  and  that.    He  saw 


found  on  Third  Street  with  a  man  in  her  com- 
pany, who  was  McGinnis,  he  being  within  the 
line  of  view.  This  is  all  for  the  jury,  and  I 
merely  state  what  the  witnesses  said  on  either 


then  McGinnu?  on  this  pavement,  and  he  saw 
McMhiiiis  on  this  pavement,  and  he  saw  MeManus 
fire  at  McGinnis,  and  lie  saw  McGinnis  retreat  a 
few  feet,  until  coming  behind  the  line  of  the 


side,  and  what  seem  to  be  the  necessary  inferences,  houses  he  spoke  of,  he  could  no  longer  be  seen — 


and  it  is  for  the  jury  to  say  whether  they  believe 
the  witnesses  who  state  those  facts,  and  whether 
they  draw  the  inferences  which  those  fact*  seem 
to  warrant.  Amanda  is  found  on  Third  Street, 
some  thirty  or  forty  feet  from  the  corner,  in  com- 
pany with  McGinnis,  MeManus  not  being  there, 
and  they  were  talking  pleasantly  enough,  except 
that,  according  to  Mannen  *s  statement,  who  over- 
heard the  conversation,  or  something  of  it  rather 
— he  did  not  hear  all,  as  they  were  talking  in 
rather  a  low  tone — he  said,  '  You  are  a  liar.' 
Mannen  opened  the  window  to  listen,  and  they 
then  moved  further  towards  Stamper  Street,  from 
which  they  were  not  separated  by  any  great  dis- 
tance, probably  by  some  sixty  feet,  and  moved 


and  there  his  testimony  closed 

"  Now,  as  it  seems  to  me  in  proof  of  this,  there 
is  a  eotemporaneous  witness,  the  barber  Koch, 
who  chronologically  comes  next  to  the  front. 
He  heard  the  loud  words — the  angry  words  be- 
tween MeManus  and  McGinnis,  of  which  we 
have  no  definite  account — which  aroused  his  in- 
terest, and  he  climbed  on  the  hydrant  and  looked 
over  the  fence,  and  there  he  saw  MeManus  and 
McGinnis;  McGinnis,  as  he  says,  on  the  south- 
east corner,  and  MeManus  on  the  northeast  cor- 
ner. He  (Koch)  says  on  the  southeast  corner  of 
Stamper  Alley,  and  MeManus  on  the  northeast 
corner  of  Third  Street;  but  the  southeast  coiner 
of  Stamper  Allev,  as  I  have  already  said,  is  also 


on  and  on  until  they  came  to  the  pavement  of,  as  J  the  coiner  of  Third  Street,  because  the  two 
it  is  called,  the  candy  store,  which  was  in  the  j  streets  coincide  there  and  form  an  angle.  He 


same  house  as  the  barber  shop,  and  finally  reached 
a  large  tree  on  the  curbstone  in  front  of  the 
barber  shop,  and  still  proceeding  further,  went 
northward  along  the  line  of  Third  Street,  until 
they  came  within  three  feet  of  Stamper  Alley 
or  Stamper  Street,  which,  you  recollect,  con- 
tinued to  be  Stamper  Street  after  it  crossed  the 
line  of  the  pavement  of  Third  Street,  so  that 
Stamper  Street  had  a  right  to  this  corner,  small 
street  though  it  was,  as  much  as  Third  Street. 
There  was  a  corner  there,  so  it  might  be  called 
on  the  corner  of  Stamper  Street,  as  it  might  be 
called  the  corner  of  Third  Street,  as  that  corner 
was  one  and  the  same  corner.  The  cartway  of 
Stamper  Street  traversed  the  pavement  of  Third 


therefore  [daces  definitely  MeManus  on  the  north 
side  of  the  street,  and  McGinnis  on  the  south 
side  of  the  street,  with  the  alley  between  them, 
or  the  street  between  them;  I  mean  Stumor 
Street,  except  that  MeManus  by  this  time  was 
leaving  MGinnis  and  going  across  the  street  to 
the  north,  with  the  design  of  proceeding  up  Third 
Street  towards  Pine. 

4i  Now,  it  is  said  that  there  is  a  material  dis- 
crepancy between  Mannen's  statement  and  Koch's 
statement.  It  is  certain  that  in  many  respects 
they  coincide.  They  coincide  that  MeManus 
and  McGinnis  were  there  together;  visible  or 
invisible,  Mannen  is  not  wrong  when  he  says 
that  MeManus  and  McGinnis  were  there  together. 
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They  do  not  differ  in  Amanda  being  with  Mc- 
Ginnis, and  they  agree  as  to  the  shots,  which  is  a 
capital  fact,  though  of  course  not  necessarily  con- 
clusive; that  they  were  fired  by  McManus  at 
McGinnis,  and  that  the  result  was  the  infliction 
of  the  wound  which  appears  to  have  been  mortal. 
But  it  is  said  that  they  differ  as  to  place,  and  that 
they  differ  as  to  the  possibility  of  McGinnis  being 
where  he  could  be  seen  by  Mannen  at  the  time 
of  the  shooting.  At  first  I  was  inclined  to  think 
that  such  must  be  the  case.  It  is  for  the  jury  to 
say  whether  it  is  so  or  not.  But  when  I  came  to 
look  closely  at  the  evidence  and  to  see  that  Man- 
nen places  Amanda  and  McGinnis  three  feet 
from  Stamper  Alley,  from  the  corner  of  Stam- 
per Alley  and  Third  Street,  and  what  Koch  says 
is  that  it  was  on  his  corner,  it  did  not  appear  to 
me  that  that  was  necessarily  a  contradiction,  be- 
cause the  corner  from  his  point  of  view  was  Stam- 
per Street,  and  from  the  other  man's  point  of 
view  it  would  be  Third  Street,  but  those  two 
corners  would  be  one  and  the  same  place.  And 
though  it  is  true  that  when  McGinnis  fell,  retreat- 
ing to  this  position,  falling  back,  he  was  three 
feet,  half  the  length  of  a  man  or  a  little  more 
than  half  the  length  of  a  man  inside  of  Stamper 
Street,  yet  it  might  still  be  that  when  he  was  shot 
at  he  was  sufficiently  far  out,  half  away  cross 
twelve  feet,  or  nine  feet  from  where  he  finally 
lay,  and  so  within  the  view  of  Mannen.  The 
jury  will  judge  whether  those  statements  corrobo- 
rate or  contradict  each  other.  As  to  some  of  the 
points  1  think  it  is  not  denied  that  there  is  cor- 
roboration and  agreement."]  (Fourth  assignment 
of  error.) 

"  Another  witness  now  makes  herappearance — 
Mrs  Fisher.  Mrs.  Fisher  has  heard  angry  voices 
in  the  street ;  she  has  heard  two  shots  fired  ;  she 
leaves  her  bed,  raises  the  window,  which  is  partly 
open,  and  looks  out,  and  she  sees  McManus 
standing  on  the  opposite  side  of  Stamper  Street, 
and  McGinnis  lying  upon  her  side,  and  she  sees 
McManus  threatening  McGinnis;  or,  I  will  not 
say  threatening,  but  taunting  him — saying  some- 
thing in  a  taunting  tone;  that  something  sounds 
to  her  as,  '  Now,  arrest  me  if  you  can  !'  [It  is 
not  necessarily  safe  to  gather  from  an  answer 
what  the  remark  was,  but  it  did  strike  me  that  if 
McManus  at  that  moment  of  emotion  found  a 
ready  taunt  of  '  Now,  arrest  me  if  you  can,'  that 
something  must  have  been  said  about  an  arrest 
before  ;  that  the  man  whom  he  was  addressing  in 
this  way  must  have  said  something  about  arrest- 
ing him  if  he  did  not  mend  his  manners  or  did 
not  cease  to  give  cause  for  fear,  or  some  such 
remark  as  that.  I  do  not  well  see  why  one  man 
should  have  said, «  Now,  arrest  me  if  you  can,' 
unless  the  other  had  said  something  like,  •  If  you 
do  not  desist,T  will  have  you  arrested.'  "J  (Fifth 
assignment  of  error.) 


"  I  forgot  to  state,  however,  and  it  was  a  very 
considerable  omission  on  my  part,  what  Koch 
narrated  of  the  words  and  acts  that  immediately 
preceded  the  shooting.  When  Koch  first  looked 
out,  McManus,  who  had  apparently  been  on  the 
same  side  of  the  street  as  McGinnis — and  I  be- 
lieve it  is  not  denied  that  they  were — was  cross- 
ing the  alley  to  go  away.  Koch  had  heard  the 
woman  scream,  and  we  know  from  another 
witness  that  this  woman  was  Amanda,  and  that 
she  fled —  '  flew  wildly,*  to  use  Mr.  Naulty's 
words,  up  the  street,  as  if  afraid  of  being  pur- 
sued, and  we  know  from  Naulty,  as  well  as 
from  Koch,  that  McManus  made  a  move  after 
her ;  before  he  got  half  across  the  street — more 
than  half  across  the  street — with  this  purpose 
apparently  in  his  mind,  he  is  accosted  by  Mc- 
Ginnis, who  says  to  him — you  recollect  the 
words,  4  Come  back  to  me,  Johnny ;'  '  Come 
back  to  me,  Johnny,'  and  as  McManus  still  went 
away,  » Damn  it,  Johnny,  come  back  to  me ;'  and 
then  McManus  halted  and  wheeled  around,  and 
did  come  back  to  McGinnis.  Why  he  did  I  do 
not  know.  It  may  be  simply  because  McGinnis 
asked  him ;  it  may  be  because  he  saw  that 
Amanda  had  gone  too  far  to  be  easily  overtaken  ; 
it  may  be  because — and  little  things  will  some- 
times determine  a  man  even  at  critical  moments 
— because  he  was  in  his  bare  feet,  and  it  was  not 
pleasant  on  that  February  night  to  run  at  any- 
thing like  speed  up  the  street  without  shoes  and 
stockings.  From  whatever  cause,  he  did  turn 
around  and  go  back  towards  McGinnis,  and  that 
in  no  very  pleasant  frame  of  mind,  for  the  first 
words  he  spoke  were  words  of  great  bitterness  when 
viewed  in  the  light  of  what  followed.  He  said, 
'  You  will  fool  with  my  girl,  will  you  ?'  [and  re- 
peated the  remark,  thus  showing  the  motive  that 
was  actuating  him,  the  motive  being,  apparently, 
jealousy  of  this  woman  with  whom  he  lived,  and 
that  he  believed  McGinnis  was,  or  was  endeavor- 
ing to  be,  too  intimate  with  her."]  (Sixth  assign- 
ment of  error.)  "  Then  followed  the  threat,  or, 
what  was  something  more  than  a  threat,  for,  as 
the  result  showed,  it  was  the  declaration  of  a 
purpose.  4  I  will  settle  you,'  or  *  I  will  fix  you,' 
and  then  finally  came  the  shot,  which  may  or 
may  not  have  taken  effect,  and  the  second  shot. 
But  whether  the  first  had  taken  effect  or  not,  it 
showed  that  the  purpose  with  which  he  shot 
was  persistent,'  and  gave  emphasis  to  the  natural 
inference  that  in  shooting  he  meant  to  kill. 
These  shots  were  both  seen  from  up  the  street  by 
Mr.  Naulty,  and  I  believe  there  is  no  denial  of 
them,  nor  would  it  be  easy  to  contest  the  natural 
inference  to  be  drawn  from  that  of  a  persistent 
intention  to  take  life. 

"  There  is  still  another  witness,  who  adds  per- 
haps only  one  material  circumstance,  but  one 
that  is  more  or  less  material — who  is  the  fourth 
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witness  in  point  of  time — that  is  Mr.  Joseph 
McManus.  He,  you  remember,  was  coming 
down  Lombard  Street  in  one  of  the  street  cars — 
had  not  heard  the  shots,  being  too  far  off — and 
who,  having  farther  to  go,  even  if  he  set  out  at 
the  same  time  that  Mrs.  Fisher  opened  her 
window,  would  naturally  arrive  latest  of  all  at 
the  scene  of  action,  and  when  he  got  there 
McManus  was  still  standing,  still  vengeful,  and 
saying  to  McGinnis,  4 I'll  fix  you  for  interfering 
in  my  affairs.'  What  those  affairs  were,  on  the 
mere  face  of  the  phrase,  would  not  be  easy  to 
determine.  It  might  possibly  have  been  because 
he  had  undertaken  to  call  him  back  from  follow* 
ing  Amanda ;  but  when  he  coupled  that  with  the 
declaration  about  fooling  with  his  girl,  the  sort 
of  interference  which  he  had  in  his  mind  (a  sort 
of  interference  which  may  have  been  existing  on 
McGinnis's  part)  would  seem  to  be  sufficiently 
plain. 

["  Now,  there  is  very  little  to  add  except  that 
McManus  then  proceeded  to  go  up  the  street 
with  his  shoes  off',  endeavoring  to  put  them  on 
as  he  walked,  and  in  so  doing  necessarily  some- 
what halted. 

"  I  shall  now  have  to  revert  to  that  in  order, 
if  possible,  to  find  the  explanation  why  he  who 
had  his  shoes  on,  who  came  out  clothed  if  not  in 
all  respects  in  his  right  mind  to  Cora  Campbell's 
house,  was  now  in  the  street  with  his  shoes  in 
his  hand ;  and  the  question  naturally  arises,  how 
did  that  happen?  Moreover,  according  to  the 
Commonwealth's  witnesses,  he  is  found  there 
with  his  shoes  in  hand;  not  with  Amanda 
as  one  going  with  her  as  her  companion,  but  as 
following  her,  she  having  had  time  to  go  around 
the  corner  and  have  a  little  talk  with  McGinnis."] 
(Seventh  assignment  of  error.) 

44  Now,  how  did  it  happen  that  McManus  took 
his  shoes  off,  and  was  found  with  them  in  his 
hand.  The  conjecture,  the  inference  of  the 
Commonwealth  is — and  it  is  for  the  jury  to  say 
whether  it  is  of  any  value — that  he  remained 
behind  in  the  yard  of  the  house  for  the  purpose 
of  seeing  whether  Amanda  would  ohey  him. 
He  had  forbidden  her  to  go  to  this  house.  When 
she  came  there  to  ask  for  him  in  the  first  instance, 
he  had  his  suspicions  of  what  brought  her — 
whether  she  came  to  find  that  he  was  there,  or 
that  he  was  not  there ;  and,  consequently,  when 
he  left  the  house  he  reproached  her,  as  the  barber 
says  he  did,  and  threatened  her,  as  the  barber 
says  he  saw  him  threaten,  by  putting  the  pistol 
to  her  head  ;  that  when  she  came  with  him  the 
third  time  he  forbade  her  enter,  and  told  her  to 
go  home  ;  that  he  saw  her  go  out  of  the  gate, 
and  he  remained  behind  as  if  to  enter  the  house, 
which  he  did  not ;  but,  having  waited  for  a  short 
time  until  she  would  he,  if  she  meant  it,  well 
on  her  way  home,  took  his  shoes  off  his  feet, 


came  as  quietly  as  might  be  to  where  he  would 
have  an  opportunity  of  seeing,  and  there  found 
his  suspicion  verified,  and  this  woman — in  whom 
he  could  not  perhaps  place  entire  confidence — in 
close  confabulation  with  McGinnis ;  and  then  it 
was  that  his  anger,  which  was  terrible  to  face — 
especially,  at  all  events,  when  he  had  a  loaded 
pistol  with,  him — broke  forth  ;  that  she  screamed 
and  fled  in  terror  of  her  life ;  that  he  pursued 
her,  and,  finding  it  was  not  comfortable  to  follow 
— having  had  a  few  hot  words  with  McGinnis — 
came  back  at  McGinnis's  instance ;  that  the 
wrath  which  he  had  been  nursing  in  his  bosom, 
which  he  had  evinced  by  producing  the  pistol 
already — and  perhaps  was  intended  for  her — was 
now  turned  on  McGinnis,  and  that  he  approached 
McGinnis  with  the  menacing  words  related  by 
the  witnesses,  and  finally  declaring  his  purpose 
to  fix  or  settle  him — held  forth  the  pistol.  There 
was  still  a  little  time  in  which  he  might  have 
changed  his  mind  and  given  this  man  his  life ; 
and  he  asked  for  it,  or  said,  4  Don't  give  it  to  me 
— don't  give  it  to  me;'  then  came  the  shots. 

44  This  is  the  Commonwealth's  version  of  the 
case,  and  it  is  for  the  jury  to  say,  both  as  to 
the  facts  and  as  to  the  inferences,  how  far  it 
deserves  their  acceptance  ;  how  far  it  is  sustained  ; 
what  basis  it  offers  for  their  verdict,  and  what 
verdict  they  ought  to  render. 

44 1  ought  to  state,  I  do  state,  and  I  should  be 
sorry  if  1  did  not  state  the  evidence  on  the  other 
side.  As  I  have  already  told  you,  that  evidence 
is  that  McGinnis,  McManus,  and  Amanda  went 
out  together;  that  he  did  not  remain  behind — 
that  is  what  impliedly  they  say;  they  say  that 
which  could  not  be  if  the  other  was  true.  She 
could  not  have  been  around  the  corner  talking 
with  McGinnis.  They  say  that  as  they  went 
along,  all  talking  together,  McGinnis  made  the 
remark,  in  connection  with  McManus  repeating 
the  order  to  her  to  go  home,  of  4  Send  that  bitch 
home,'  upon  which  McManus  took  up  her  de- 
fence, and  said  that  she  did  not  deserve  that 
name.  Then  McGinnis  replied  that  she  was 
something  that  was  still  more  definite,  and  some- 
thing worse,  in  which  he  was  contradicted  by 
McManus,  and  then,  without  further  offence, 
without  anything  further  having  been  said  by 
McManus  to  excite  his  ire  except  the  simple 
contradiction  of  the  opprobrious  remark  ad- 
dressed to  this  woman,  McGinnis,  this  friend 
who  had  been  on  such  good  terms  all  along,  with 
whom  he  had  never  had  any  quarrel,  raised  his  fist 
and  felled  him  to  the  ground.  He  allows  him, 
however,  Amanda  helping  to  raise  him,  to  get  on 
his  feet,  and  then  there  having  been  nothing, 
except,  to  be  sure,  the  hard  words,  with  nothing 
in  them  of  dread  or  danger  to  her,  she  flies,  runs 
away,  and  McManus  remains,  smarting  under 
the  blow,  and  angered  beyond  endurance  by  this 
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abuse,  anil  this  most  undeserved  chastisement, 
levels  his  pistol,  and  kills  McGinnis. 

"  Now,  gentlemen,  you  have  the  two  stories, 
each  contradictory  of  the  other.  The  witnesses 
for  the  Commonwealth  expressly  or  impliedly 
contradict  tliese  two  people  who  come  forward 
for  the  defence,  and,  on  the  other  hand,  [if  their 
testimony  is  true,  this  story  of  Koch  is  not  true; 
it  becomes  incredible,"]  (eighth  assignment  of 
error)  "and,  of  course,  as  in  every  instance  where 
there  is  a  conflict  of  testimony,  the  jury  are  to 
eay  which  should  be  believed,  which  is  probable. 
Is  it  probable  that  McGinnis  would  so  assault 
McManus,  or  is  it  more  likely  thut  tht  story  told 
by  the  other  side  is  correct,  and  that  McManus 
attacked  McGinnis  in  consequence  of  this  suspi- 
cion of  the  girl's  fidelity,  and  of  McGinnis's  con- 
di ct  with  her? 

It  will  be  for  you,  from  these  facts,  to  draw 
your  conclusions.  It  seems  to  me  that  the  jury 
should  first  find  which  of  these  stories  is  to  be 
believed,  and  then  to  draw  their  conclusions  from 
the  story  which  they  accept  as  the  truth.  If  you 
believe  the  story  told  by  Amandaand  by  McManus, 
the  question  may  arise  whether  this  offence  rises 
higher  than  manslaughter;  nay,  more,  I  will  say 
it  does  arise,  because  while  it  is  entirely  true  that 
to  exonerate  a  man  from  the  charge  of  murder 
there  must  be  not  only  passion  on  his  part, 
anger,  but  provocation,  and  such  provocation  as 
the  law  will  recognize  as  adequate ;  yet,  if  there 
is  both  passion  and  provocation,  and,  in  hot 
blood,  the  person  who  is  so  assailed  shoots,  while 
under  that  influence,  the  jury  may  find  that  his 
shooting  was  not  malicious,  and  should  find  him 
guilty  simply  of  manslaughter;  but  it  is  also 
necessary  that  there  should  be  no  sufficient  time 
to  cool ;  the  mere  fact  of  provocation  and  conse- 
quent hot  blood,  is  not  enough  if  the  man  who 
is  thus  provoked  has  an  opport unity  to  come  to 
his  senses  or  to  regain  control  over  his  passions,  so 
that  even  if  the  jury  believe  the  story  exactly  as 
McManus  and  Amanda  tell  it,  it  will  be  tor  them 
to  say  whether  there  was  not  cooling  time.  For 
you  will  recollect  that  after  the  blow  there  is  no 
allegation  of  anything  being  done  by  McGinnis; 
he  allows  Amanda  to  help  McManus  to  his  feet, 
and,  according  to  the  testimony  of  the  Common- 
wealth's witnesses — unless  you  reject  that  alto- 
gether, and  believe  it  to  be  a  mere  fabrication 
and  tissue  of  perjuries — not  only  was  McManus 
again  on  his  feet  and  apparently  out  of  danger, 
but  he  had  time  to  walk  across  the  street  and  go 
fourteen  or  fifteen  feet  up  towards  Pine  Street, 
and  come  hack  and  abuse  McGinnis,  and  to  hear 
McGinnis  plead  for  his  life,  and  denying  mercy, 
to  kill  him.  Allot'  which  would  be  such  evidence 
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senses  as  ought,  according  to  the  principles  of 
law,  to  be  a  reason  which  should  weigh  with  the 


jury  in  determining — first,  whether  there  was 
provocation ;  next,  was  there  hot  blood  ;  then, 
finally,  did  the  hot  blood  continue  and  ought  to 
have  continued.  That  is  the  question  presented 
upon  the  testimony  for  the  defence. 

"  Now  the  question  presented  by  the  Com- 
monwealth, and  the  inference,  is  of  a  very  dif- 
ferent kind — and,  before  I  approach  that,  per- 
haps I  ought  to  say,  and  indeed  it  is  my  duty  to 
state  the  general  principles  which  govern  the  law 
of  homicide. 

"  These  are  that  murder  is  a  malicious  taking 
of  life.  In  general  terms  a  malicious  taking  of 
human  life  is  murder.  [Murder  in  the  first 
degree  is  a  malicious  taking  of  human  life  with 
an  intent  to  kill."]  (Ninth  assignment  of  error.) 
"  Murder  in  the  second  degree  is  the  malicious 
taking  of  human  life  without  an  intent  to  kill, 
and  finally,  manslaughter,  as  1  have  already  told 
you,  is  the  taking  of  human  life  where,  owing 
to  the  provocation  arising,  and  the  hot  blood 
produced,  the  presumption  of  malice  is  repudia- 
ted and  the  man  is  supposed  to  be  acting  under 
the  influence  of  passion,  which  temporarily  dis- 
places his  judgment  and  leaves  him  a  mere  slave 
of  impulse,  and  where,  though  still  criminal,  he 
is  not  to  be  taxed  with  murder. 

"  Now  the  Commonwealth,  rejecting  as  it  does 
utterly  the  testimony  of  McManus  and  the  woman, 
presents  the  case  to  you  a6  to  the  inference  which 
you  should  draw  with  reference  to  the  death  of 
McGinnis,  on  the  supposition  that  the  Common- 
wealth witnesses  are  true  and  tell  the  story  truly. 
And  before  proceeding  to  that,  I  will  read  what 
I  have  written  here,  because  I  wish  to  be  sure 
that  I  express  myself  accurately. 

"  To  constitute  murder  in  the  first  degree 
there  must  be  a  deliberate,  wilful,  and  premedi- 
tated intent  to  kill.  The  accused  must  have 
formed  the  design  to  take  life  before  firing  the 
shot  which  caused  death.  I  speak  of  the  case 
before  you.  It  is  not,  however,  requisite  that 
the  homicidal  purpose  shall  have  existed  for 
weeks,  for  days,  or  even  for  hours,  before  it  was 
carried  into  effect.  If  a  man  resolves  to  take 
life  and  accomplishes  the  design  with  a  blow  or 
pistol  shot,  he  may  be  a  murderer  in  the  first 
degree  however  brief  the  interval  between  the 
resolve  and  the  act  by  which  it  is  carried  into 
effect.  It  has  been  justly  said  that  thought  is 
swift,  and  that  a  vindictive  man  may  require 
little  time  to  form  a  design  to  take  life  and  less 
to  execute  his  purpose.  But  it  is  also  true  that 
the  shortness  of  the  time  is  an  argument  against 
premeditation,  and  should  be  considered  in  de- 
termining whether  the  crime  was  premeditated. 
1  will  add  to  this  one  other  principle  and  then  1 
think  I  shall  have  covered  the  ground,  and  that 
is  while  taking  life  with  a  deadly  weapon  is  evi- 
dence of  an  intent  to  kill,  and  gives  rise  to  the 
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natural  inference  that  the  man  designed  to 
accomplish  the  act,  it  is  not  enough  to  constitute 
murder  in  the  fire',  degree  unless  there  are  other 
circumstances  in  the  case  besides  the  mere  act 
of  killing  to  justify  the  belief  that  the  intent  to 
kill  was  premeditated  and  deliberate.  There 
must  be  in  the  evidence  before  the  jury,  from 
whichever  side  it  may  come,  enough  to  show 
the  premeditation  and  the  deliberate  intent — not 
merely  that  it  was  there  nt  the  time  the  shot  was 
Hred,  but  that  it  was  there  previously;  that  the 
accused  formed  the  intent  and  then  carried  it 
into  execution. 

*«  Now  the  question  is  on  the  case  us  presented 
by  the  Commonwealth,  and  I  have  stated  it  to 
you — what  inferences  you  are  to  draw.    There  is 
certainly  evidence  before  the  jury  for  their  con- 
sideration, of  the  highest  offence,  the  offence  of 
murder  in  the  first  degree.    It  is  not  for  me  to 
say  it  is  sufficient.     The  question  of  its  suffi- 
ciency is  for  the  jury.    What  I  say  is  that  it  is 
there  for  your  consideration,  and  for  you  to  take 
the  responsibility  of  saying  aye  or  no,  remem- 
bering that  the  responsiblity  for  saying  no,  for 
men  who  have  sworn  to  try  the  case  upon  evi- 
dence, may  be  as  great  as  the  responsibility  of 
saying  yes.     What  the  Commonwealth  relies 
upon  is  this,  first,  that  this  man  had  a  motive  to 
kill,  as  evidenced  by  his  declaration,  'you  are 
fooling  with  my  girl ;'  next,  that  so  far  as  Amanda 
was  concerned,  this  motive  had  taken  f'jrm  and 
shape  nearly  an  hour  beforehand.    I  will  not  say 
form  and  shape;  I  ought  not  to  say  so  much. 
That  it  was  in  his  mind  and  sufficiently  pre- 
dominant to  induce  him  to  take  his  pistol  out 
and  bold  it  to  her  head,  an  act  which  might  seem 
as  light  as  such  an  act  can  be  at  the  time,  but 
which,  viewed  in  the  light  of  the  subsequent 
event,  has  a  very  grave  significance,  and  fully 
explains  her  fright  and  flying   in  apparently 
deadly  fear.     That  having  this  motive  in  his 
mind,  or  this  suspicion,  he  waited  behind,  as  the 
Commonwealth  contends — whether  he  did  so  or 
not  is  for  you — until  she  had  gone  around  the 
corner;  found  her  together  with  McGinnis,  and 
surprising  them  with  those  angry  words,  und 
exactly  what  they  were  does  not  appear,  Amanda 
fled  and  was  followed  by  him  in  the  first  instance  ; 
and  the  Commonwealth  contend  that,  being  in 
great  apprehension,  she  fled  away  from  home  to 
which  he  had  sent  her,  and  not  towards  it  ;  that 
then  he  desisted  from  following  her,  and  Mc- 
Ginnis called  him  back,  and  the  wrath  which 
was  in  his  mind  towards  Amanda  was  turned 
upon  the  deceased ;  that  he  then  declared  his 
motive  by  saying, 4  you  are  fooling  with  my  girl,' 
that  this  is  evidence  for  the  jury  of-  a  hostile 
intent  in  the  man's  mind ;  that  when  he  again 
went  on  to  say,  4  I  will  fix  you,'  or  4  I  will  settle 
you,'  his  purpose  was  formed ;  and  that  this  is 
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the  more  plain  because  McGinnis's  entreaty  had 
no  weight  with  him,  but  that  he  persisted  and 
finally  closed  and  fired  the  second  time  ;  and  that 
his  passion  was  not  cooled  or  slackened  by  the 
sight  of  what  he  had  done,  but  that  he  remained 
there  to  taunt  McGinnis,  as  Mrs.  Fisher  says 
she  heard  it,  and  as  Joseph  McManus  declares 
he  did,  by  repeating  the  words  which  he  had 
used  previously,  4  I  will  settle  you,'  or  4  fix  you, 
for  interfering  with  my  affairs.'  From  all  this 
the  Commonwealth  contends  the  jury  may  find 
that  the  defendant  had  a  premeditated  purpose 
to  do  that  which  he  did,  and  carried  it  into  exe- 
cution subsequently  by  appropriate  means,  which 
things,  taken  together,  constitute  murder  in  the 
first  degree.  It  is  lor  you  to  say  whether  the 
evidence  does  or  does  not  satisfy  your  mind. 
Unless  you  are  sati.-fied  beyond  reasonable  doubt 
the  accused  is  entitled  to  the  benefit  of  that 
doubt,  and  an  acquittal.  If  you  are  satisfied 
beyond  reasonable  doubt  that  such  a  purpose 
existed,  and  was  carried  into  effect,  then  ob- 
viously your  verdict  should  be  that  for  which 
the  Commonwealth  argues. 

44  There  is  another  point  in  this  case  which,  as 
the  defendant  contends,  even  if  you  would  find 
the  defendant  guilty  of  murder  in  the  first  de- 
gree on  other  grounds,  should  reduce  the  verdict 
to  murder  in  the  second  degree,  and  that  is  the 
alleged  intoxication  of  McManus,  which  the  de- 
fendant's counsel  would  have  you  believe  had 
existed  in  a  greater  or  less  degree  for  several 
days,  and  attained  its  height  on  the  eveninir  of 
the  murder,  so  that  in  their  view  he  was  no 
longer  a  man  capable  of  acting  or  thinking  de- 
liberately, or  of  coming  to  any  fixed  conclusion 
or  resolve. 

44  Intoxication  is  not  a  justification  or  excuse 
for  crime,  but  may  sometimes  be  taken  into  view 
in  determining  whether  crime  exists  and  the 
grade  of  the  offence.  To  constitute  murder  in 
the  first  degree  there  must  be  a  deliberate  pur- 
pose to  kill,  and  hence  if  a  man  is  so  drunk  as  to 
be  unable  to  form  a  deliberate  purpose  of  any 
kind,  he  cannot  be  guilty  of  murder  in  the  first 
degree.  To  reduce  murder  to  the  second  degree, 
when  it  would  otherwise  be  a  capital  offence,  the 
intoxication  must  be  such  as  to  cloud  the  intellect 
and  disable  the  judgment  ;  in  other  words,  the 
accused  must  not  only  have  been  drinking,  he 
must  be  drunk,  in  the  sense  of  the  term  which 
implies  that  the  mind  is  affected  as  well  as  the 
body. 

44  The  question  is  not  as  to  his  body,  but  as  to 
his  mind,  and  the  condition  of  the  body  is  not 
material  except  as  indicating  the  condition  of  the 
mind.  If  a  man  is  sufficiently  master  of  himself 
to  know  what  he  is  doing,  and  the  consequences 
of  his  act,  to  form  a  deliberate  resolve  to  kill 
and  to  carry  it  into  execution,  he  may  be  guilty 
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of  murder  in  the  first  degree,  although  he  has 
been  drinking  hard  and  is  in  one  sense  of  the 
term  intoxicated.  Otherwise  the  restraint  im- 
posed by  the  fear  of-  capital  punishment,  the 
dread  of  the  rope,  would  be  removed  from  those 
who  need  it  most,  the  men  who  habitually  drink 
to  excess  or  are  frequently  under  the  influence  of 
liquor. 

44  It  follows  that  there  are  two  or  three  things 
for  you  to  consider  in  this  connection.  How 
much  had  McManus  been  drinking  ?  What  was 
the  effect  upon  his  mind,  supposing  that  he  had 
taken  as  much  as  the  defence  would  wish  you  to 
believe  ?  And,  finally,  what  judgment  will  you 
form,  not  merely  from  what  he  has  said  to  have 
swallowed,  but  from  what  he  was  on  that  event- 
ful evening ;  what  he  did  ;  how  he  talked ;  how 
he  walked;  what  sort  of  judgment  he  had;  for 
the  question  is  not  necessarily  how  many  glasses 
of  liquor  be  had  taken,  but  whether  he  had  con- 
trol of  himself,  or  had  taken  so  much  that  be  no 
longer  could  form  a  judgment. 

44  On  the  first  of  those  points  you  have  heard  a 
great  deal  of  testimony,  and  the  defence  called 
witnesses  to  prove  previous  instances  of  drinking, 
which  of  course  are  only  material  so  far  as  they 
may  show  the  disordered  condition  of  his  mind 
on  that  day.  They  have  called  witnesses  to  prove 
that  McManus  had,  with  seven  or  eight  other 
people,  spent  hours  in  Viereck's  saloon,  and 
there  had  swallowed  quite  an  inordinate  quantity 
of  liquor  of  different  kinds.  It  is  for  you  to  say 
whether  you  believe  those  witnesses,  or  whether 
you  believe  the  keeper  of  the  saloon  and  the  bar- 
tender, who  swore  that  McManus  and  the  other 
men  were  not  present,  or  that  McManus  and 
Stely,  the  shoemaker,  were  the  only  men  there, 
and  that  they  had  each  one  drink  only.  If  you 
disbelieve  them  and  believe  the  other  witnesses, 
then  of  course  you  will  find  that  McManus  drank 
a  good  deal  of  liquor  on  that  day.  If  you  believe 
the  saloon-keeper  and  bartender,  then  you  will 
of  course  believe  that  they  did  not  drink  much 
liquor  on  that  occasion,  and  as  the  witnesses  who 
testified  so  falsely  in  that  respect  cannot  be  en- 
tirely confided  in  in  other  respects,  it  may  be- 
come doubtful  how  much  liquor  they  did  drink  at 
any  particular  time. 

44  If  you  find  that  McManus  had  taken  a  good 
deal  of  liquor,another  question  may  arise  :  What 
was  the  effect  on  him?  The  effect  of  liquor  de- 
pends, in  many  instances,  upon  the  man  who 
drinks.  [A  man  who  is  accustomed  to  swill  beer 
may  no  doubt  take  more  glasses  than  the  man 
who  hardly  ever  touches  that  article,  so  with 
liquor  of  any  other  kind.  But  taking  McManus's 
account  of  what  he  drunk  on  election  day,  I 
would  not  suppose  that  there  could  be  much  diffi- 
culty as  to  which  category  he  should  be  placed 
in,  for  he  said  that  on  that  day  six  boxes  of  beer, 


containing  two  dozen  bottles  each,  one  hundred 
and  forty-four  bottles  in  all,  had  been  disposed  of 
in  a  few  hours  by  himself  and  seven  or  eight 
others.  When  further  interrogated  he  said 
twelve  or  fourteen.  He  finally  said,  as  I  recollect, 
between  eight  and  fourteen ;  be  declined,  how. 
ever,  to  be  at  all  precise.  He  said  this  had  not 
interfered  with  his  electioneering  or  disturbed 
materially  his  head  ;  that  he  drank  afterwards  in 
various  places  in  the  Filth  Ward,  and  finally 
wound  up  at  another  club ;  and  when  asked  as 
to  the  effect  upon  himself,  as  I  understood  his 
answer,  either  then  or  at  any  other  time,  he  said 
as  to  that  time  that  he  was  intoxicated  and 
avoided  the  use  of  the  word  4  drunk.'  lie  did 
not  say  what  might  easily  have  been  said,  that 
he  was  carried  home  or  could  not  walk  home,  or 
that  he  was  in  the  condition  that  such  an  enor- 
mous quantity  of  liquor  might  be  supposed  to  pro- 
duce. It  seems  to  me  that  there  is  some  reason 
for  supposing  that  McManus  is  one  of  those  men 
whom  a  certain  amount,  even  of  hard  drinking, 
will  not  necessarily  incapacitate  or  disable."] 
(Tenth  assignment  of  error.) 

14  But  finally,  there  is  in  this  matter  something 
which,  as  I  have  already  intimated,  perhaps 
deserves  the  attention  of  the  jury  more  than  any 
number  or  kinds  of  glasses  of  liquor  taken,  and 
that  is  what  is  the  general  impression  left  on  your 
mind  as  to  McManus's  conduct  that  afternoon  and 
evening,  and  whether  he  was  measurably  muster 
of  himself.  I  have  no  doubt  that  he  was  under 
the  influence  of  liquor  more  or  less — perhaps  that 
might  be  true  of  many  evenings  in  his  life ;  some 
we  certainly  know,  but  whether  he  was  in  the 
full  sense  of  the  terra  '  drunk,'  and  so  drunk 
that  his  mind  was  no  longer  capable  of  acting 
consciously  or  regulating  the  actions  of  his  body — 
whether  anything  which  he  did  amiss,  and  he 
certainly  did  a  deed  that  was  amiss,  was  due  to 
a  disorder  of  the  mind  produced  by  liquor,  or 
was  produced  by  his  own  vindictiveness  arising 
under  what  he  felt  as  gross  provocation.  That 
seems  to  me  to  be  a  test  which  the  jury  may 
fairly  apply  and  one  of  which  he  could  not  com- 
plain. It  is  for  you,  upon  the  whole  matter,  to 
say,  in  view  of  what  I  have  said  to  you,  whether 
you  will  find  that  there  was  such  intoxication, 
such  drunkenness  on  his  part,  and  such  disability 
of  the  mind  as  well  of  the  body  as  to  stand  here 
as  a  reason  for  an  acquittal  of  the  gravest  offence, 
supposing  under  the  evidence  you  would  other- 
wise convict  him. 

44 1  now  have  rather  a  difficult  duty  to  perform. 
Thirty-three  points  have  been  presented  to  me 
containing  a  statement  of  the  law  of  murder  in  a 
great  variety  of  forms,  almost  like  the  shifting 
of  the  kaleidoscope  which  though  the  beads  are 
the  same  at  each  turn  presents  a  different  aspect, 
and  where  it  is  rather  difficult  to  know  precisely, 
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or  to  recollect  what  the  impression  is.  If  I  should 
read  these  all  over  to  you  and  affirm  them  all  1 
do  not  know  whether  they  would  leave  on  your 
minds  a  series  of  ideas  that  would  form  a  consist- 
ent whole  ;  not  that  I  find  the  least  fault  with 
the  counsel  who  displayed  a  great  deal  of  ability 
and  ingenuity  in  framing  them,  but  it  makes  my 
task  correspondingly  difficult.  I  shall  have  to  do 
the  be6t  I  can.  You  will  recollect,  however, 
that  what  I  now  say  is  to  be  taken  in  connection 
with  what  I  have  already  said  ;  not  to  be  under- 
stood as  displacing  it  or  contradicting  it,  but  as 
supplementing  it  and  to  be  supplemented  by  it. 

"  I  nm  asked  to  charge  first : — 

"(1)  The  presumption  of  law  does  not  raise 
a  killing  with  a  deadly  weapon  above  murder  of 
the  second  degree;  the  burthen  is  upon  the  Com- 
monwealth to  raise  it  to  murder  of  the  first 
degree ;  and  to  do  so  it  is  incumbent  upon  her  to 
prove  every  element  of  that  degree  beyond  a 
reasonable  doubt. 

44  The  reply  is  if  all  that  is  before  the  jury  is  a 
killing  with  a  deadly  weapon  with  an  intent  to 
kill,  the  jury  are  not  warranted  in  finding  a  ver- 
dict of  murder  in  the  first  degree.  In  order  to 
justify  such  a  verdict  the  Commonwealth  must  be 
able  to  point  to  something  in  the  evidence  that 
shows  that  there  was  a  premeditated  design  to  kill,  I 
a  purpose  formed  before  it  was  executed.  Whether 
such  is  the  case  or  not  in  this  instance  is  for  the 
jury,  as  I  have  already  told  you.  I  have  called 
particular  attention  to  the  circumstances  from 
which  the  Commonwealth  argues  premeditation. 

44  (2)  To  constitute  murder  of  the  first  degree 
there  must  be  a  deliberate  and  settled  purpose  to 
take  life,  and  this  purpose  must  be  proved  accord- 
ing to  law,  beyond  all  reasonable  doubt,  other- 
wise the  killing  shall  be  deemed  murder  of  the 
second  degree. 

44 1  affirm  that  point. 

44  (3)  The  duty  of  fixing  the  degree  or  grade 
of  murder  belongs  exclusively  to  the  jury,  and 
where  the  jury,  upon  the  whole  evidence,  have 
doubts  into  which  of  two  grades  or  degrees  a  case 
falls  they  must  find  a  milder  one. 

44 1  do  not  know  whether  it  is  desired  that  I 
should  by  that  convey  the  idea  to  the  jury  that 
they  can,  irrespective  of  the  principles  of  law 
which  I  have  stated  on  my  own  authority  and  of 
those  which  I  am  stating  here  at  the  request  of 
the  counsel  for  the  prisoner  at  the  bar,  disregard 
the  instructions  which  point  out  what  necessarily 
creates  murder  of  the  first  degree  and  find  it 
murder  of  the  second  degree.  In  that  sense  I 
would  not  be  willing  to  6ay  it  was  exclusively 
for  the  jury.  I  do  say,  however,  that  the  duty 
and  responsibility  will  rest  with  you,  no  one 
being  able  to  interfere  with  you  on  that  question, 
to  decide  whether  it  is  murder  of  the  first  or  sec- 
ond degree,  and,  in  doing  so,  if  there  is  reasonable 


doubt,  not  a  mere  possibility,  whether  the  defend- 
ant is  guilty  of  murder  in  the  first  degree,  your 
verdict  should  be  in  favor  of  murder  in  the 
second  degree. 

44  The  fourth  point  is  declined.  I  will  not 
read  it."  [The  point  was  as  follows  :  (4)  Before 
the  jury  in  this  case  can  convict  of  murder  of  the 
first  degree  they  must  find  that  the  prisoner  acted 
upon  as  clear  and  premeditated  a  motive  as  he 
who  kills  by  poison  or  by  lying  in  wait,  and  the 
intent  must  be  proven  beyond  all  reasonable 
doubt.]    (Eleventh  assignment  of  error.) 

44  The  fifth  point  is:  (5)  The  jury  must  find 
the  actual  intent,  that  is  to  say,  the  fully  formed 
purpose  to  kill,  with  so  much  for  deliberation  and 
premeditation  as  to  convince  them  that  this  pur- 
pose was  not  the  immediate  offspring  of  rashness 
and  impetuous  temper,  and  that  the  mind  had 
become  fully  conscious  of  its  design  before  they 
can  say  that  this  is  murder  in  the  first  degree. 

44  You  have  heard  what  I  have  already  said  on 
that,  and  I  decline  to  give  this  in  the  terms  in 
which  it  is  set  out.  I  refer  you  to  what  I  have 
already  said  as  to  what  constitutes  murder  in  the 
first  degree."    (Twelfth  assignment  of  error.) 

44 1  decline  the  sixth  point."  [This  point  was 
as  follows :  (6)  That  the  suddenness  of  the  act 
of  killing  in  this  case  is  opposed  to  premeditation, 
and  the  jury  must  be  fully  convinced  upon  the 
whole  evidence  that  there  was  time  for  the 
prisoner  to  deliberate  and  premeditate,  and  that 
his  mind  was  clear  as  to  the  purpose  and  design, 
before  they  can  find  him  guilty  of  murder  in  the 
first  degree.]    (Thirteenth  assignment  of  error.) 

44 1  decline  the  seventh  point,  not  that  I  nega- 
tive it,  but  because,  as  fnr  as  it  is  true,  I  have 
already  instructed  you  on  the  subject,  and  you 
will  be  guided  by  what  I  have  already  said." 
[This  point  was  as  follows :  (7)  If  the  prisoner 
in  the  suddenness  of  the  occasion  and  impetuous- 
ness  of  his  temper,  not  deliberating  on  his  act, 
fired  the  fatal  shot,  then  it  would  be  murder  of 
the  second  degree  and  not  murder  of  the  first  de- 
gree.]   (Fourteenth  assignment  of  error.) 

44 The  eighth  point  is:  4  (8)  Malice  may  be 
inferred  from  the  use  of  a  weapon  likely  to  kill, 
but,  without  more,  this  would  be  murder  of  the 
second  degree  only  ;  there  must  be  the  deliberate 
pur(iose.'    I  affirm  that. 

44  In  answer  to  the  ninth  point  I  say :  4  What- 
ever negatives  the  existence  of  deliberation  or 
when  not  clearly  shown  to  be  present,  or  reason- 
able doubts  of  its  presence  remain,  or  it  does  not 
appear  whether  life  was  not  taken  in  passion  and 
tumult,  under  all  such  circumstances  the  grade 
is  fixed  by  the  presumption  of  law  as  of  the 
second  degree.' 

44  To  the  exteut  that  I  have  read  that  point  I 
affirm  it."  [The  remainder  of  the  point  was  as 
follows :  44  The  operation  of  the  mind  gives  the 
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capital  quality  alone  to  murder.  Mind  exists  in 
botli  grades,  but  it  deliberates  and  purposes  in 
the  one — acts  impulsively  in  the  other.  Passion 
from  great  provocation  mitigates  the  grade,  be* 
cause  of  the  inference  from  it  negativing  deliber- 
ation."]  (Fifteenth  assignment  of  error.) 

"  I  decline  the  tenth  point,  except  as  already 
covered  in  my  charge."  [This  point  was  as  fol- 
lows :  "  ( 10)  Drunkenness,  when  made  out,  is 
equally  as  obnoxious  to  deliberation  as  passion, 
and  requires  as  careful  consideration  in  the  judi- 
cial investigation.  It  does  not  excuse  crime,  but 
if  its  existence  is  incompatible  with  the  ingre- 
dients constituting  crime  of  a  particular  grade, 
then  it  cannot  be  of  that  grade ;  it  must  belong 
to  a  lower  one,  if  the  law  so  provides."]  (Six- 
teenth assignment  of  error.) 

"The  eleventh  point  is:  4  (11)  Should  the 
jury  find  from  the  evidence  that  the  mind  of  the 
prisoner,  from  intoxication  or  any  other  cause, 
was  deprived  of  its  power  to  form  a  design  with 
deliberation  and  premeditation,  they  must  find 
him  guilty  of  murder  of  the  second  degree,  and 
not  murder  of  the  first  degree.*  I  so  instruct 
you. 

"  I  decline  the  twelfth  point,  except  as  cov- 
ered by  my  charge  already."  [This  point  was  as 
follows:  "(12)  If  the  jury  find  that  the  prisoner 
fired  the  fatal  shot  under  a  sudden  gust  of  pas- 
sion (superinduced  by  drink),  urging  him  on  to 
a  rash  and  thoughtless  deed,  and  his  mind  was  in 
such  a  state  as  to  preclude  the  forming  of  a  de- 
liberate purpose  to  take  life,  then  it  would  be 
murder  of  the  second  degree,  and  not  murder  of 
the  first  degree."]  (Seventeenth  assignment  of 
error.) 

"  '  (13)  If,  upon  the  question  of  drunkenness, 
the  jury  are  fairly  in  doubt  as  to  whether  the 
prisoner  was  so  drunk  as  to  deprive  his  mind  of 
the  power  of  forming  a  deliberate  design  to  kill 
the  deceased,  Eugene  McGinnis,  then  he  is  en- 
titled to  the  benefit  of  that  doubt,  the  same  as 
he  is  to  any  other  legal  doubts  arising  from  the 
evidence.' 

"  I  say,  in  answer  to  the  thirteenth  point,  that 
if,  upon  the  question  of  drunkenness,  the  jury 
have  a  reasonable  doubt,  on  a  review  of  the  evi- 
dence, whether  the  prisoner  retained  the  power 
of  forming  a  deliberate  design  to  kill  the  de- 
censed,  then  he  is  entitled  to  the  benefit  of  that 
doubt,  the  same  as  he  is  to  any  other  legal  doubt 
arising  from  the  evidence.  If  the  jury  have  a 
reasonable  doubt,  under  a  review  of  the  evidence, 
whether  the  prisoner  was  so  drunk  as  to  deprive 
his  mind  of  the  power  of  forming  a  deliberate 
design  to  kill  the  deceased,  Eugene  McGinnis, 
then  he  is  entitled  to  the  benefit  of  that  doubt. 

"  I  decline  the  fourteenth  point."  [This  point 
was  as  follows  :  "(14)  If  the  prisoner,  either 
from  sudden  and  impetuous  passion,  from  a  reck- 


less disregard  of  human  life,  or  consequences  su- 
perinduced by  drink,  or  from  deep  intoxication, 
leading  him  to  magnify  inadequate  provocation 
into  great  provocation,  and,  without  any  con- 
nected or  settled  purpose  to  kill,  fired  the  fatal 
shot,  then  it  would  be  murder  of  the  second  de- 
gree only."]    (Eighteenth  assignment  of  error.) 

"The  fifteenth  point  is:  (15)  If  a  prepon- 
derance of  the  evidence  shows  that  the  prisoner 
was  under  the  influence  of  liquor,  and  to  such  an 
extent  as  to  prevent  him  from  clearly  and  con- 
sciously forming  premeditated  design  to  kill,  then 
his  act  would  be  murder  of  the  second  degree, 
and  not  murder  of  the  first  degree.  I  affirm  that 
point. 

"The  sixteenth  point  is:  (16)  Whilst  drunk- 
enness is  no  excuse  for  crime,  it  is  nevertheless 
sufficient  to  prevent  the  formation  in  the  mind  of 
that  deliberate  intent  to  kill  which  is  of  the 
essence  of  murder  of  the  first  degree,  and  if  the 
jury  find  that  the  prisoner  was  so  far  under  the 
influence  of  liquor  as  to  deprive  the  mind  of  the 
power  to  think  and  weigh  the  nature  of  the  act 
clearly  and  prevent  the  formation  of  a  deliberate 
intent  to  kill ;  or,  if  they  have  any  doubt  upon 
the  question  of  such  intoxication,  then  they  must 
find  a  verdict  of  murder  of  the  second  degree. 

"  What  I  say  to  the  jury  is,  that  while  drunken- 
ness is  no  excuse  for  crime,  it  may,  nevertheless, 
be  sufficient  to  prevent  the  formation  in  the  mind 
of  that  deliberate  intent  to  kill  which  is  of  the 
essence  of  murder  in  the  first  degree,  and  if  the 
jury  find  the  prisoner  was  so  far  under  the  in- 
fluence of  liquor  as  to  deprive  his  mind  of  the 
power  to  form  a  deliberate  intent  to  kill,  they 
should  find  that  the  murder  is  of  the  second 
degree.  But  I  refuse  to  instruct  the  jury  that 
drunkenness  is  sufficient  to  prevent  the  forma- 
tion in  the  mind  of  a  deliberate  intent  to  kill.  It 
depends  on  how  far  the  man  is  drunk,  whether 
his  mind  is  besotted  with  liquor,  whether  he 
retains  the  power  to  think  and  deliberate.  If 
he  has  that  power,  then  no  matter  how  drunk  be 
may  be  in  other  ways,  he  is  just  as  sound  a  man 
for  the  purpose  of  being  tried  and  punished  as  if 
he  had  never  put  a  glass  of  liquor  to  his  mouth. 

"(17)  The  evidence  to  prove  drunkenness 
sufficient  to  reduce  the  grade  of  murder  need  not 
be  proven  beyond  a  doubt.  It  is  sufficient  if  the 
weight  of  the  testimony  be  with  the  prisoner.  I 
affirm  that  point. 

"(18)  In  cases  of  conflicting  testimony  re- 
garding the  state  of  a  defendant's  mind  the  pre- 
ponderence  must  govern,  and  this  applies  to  the 
question  of  drunkenness  in  this  case. 

"  I  might  refuse  that  proposition  altogether  if 
it  makes  me  instruct  the  jury  on  the  question  of 
fact  that  the  drunkenness  in  this  case  was  such, 
or  that  the  testimony  in  this  case  preponderates 
on  the  side  of  the  prisoner  being  drunk.  The 
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question  on  which  side  the  testimony  prepon- 
derates is  for  the  jury,  and  if  they  find  that  it 
preponderates  for  the  defendant,  then,  of  course, 
they  will  decide  in  his  favor. 

44  (19)  If  the  prisoner  entertained  no  previous 
purpose  of  killing  McGinnis,  or  of  doing  him 
great  bodily  harm,  and  if,  under  the  influence  of 
passion,  caused  by  blows  or  other  assault  upon 
his  person  by  McGinnis,  and  arising  when  they 
were  inflicted,  the  prisoner  fired  the  fatal  shot 
without  malice,  he  is  guilty  of  manslaughter 
only,  even  though  on  the  instant  and  at  the  sud- 
denness of  the  provocation  he  intended  to  kill 
McGinnis. 

"  I  have  already  told  you  that  if  the  provoca- 
tion was  a  blow,  if  it  created  such  hot  blood  as 
suspended  the  judgment  and  will  of  McManus, 
and  deprived  him  of  the  power  to  act  as  a  reason- 
able man,  and  while  that  hot  blood  continued  he 
inflicted  a  mortal  wound,  then  he  would  be  guilty 
of  manslaughter  only,  but  that  would  not  be  the 
case  if  no  blow  was  struck ;  that  outside  of  the 
testimony  of  Amanda  and  himself,  there  is  no 
testimony  in  the  case  to  show  such  provocation 
as  the  law  requires,  and  that  even  if  such  provo- 
cation existed,  still  if  there  was  cooling  time, 
lime  for  the  prisoner  to  regain  his  senses  and  for 
his  conscience  to  operate,  that  then  the  circum- 
stance that  a  blow  had  been  struck  would  not 
reduce  the  offence  from  murder  to  manslaughter." 
(Nineteenth  assignment  of  error.) 

*•  (20)  If  the  jury  believe  from  the  evidence 
that  the  defendant  had  no  premeditated  intention 
to  take  the  life  of  the  deceased  ;  that  he  was  pro- 
voked to  passion  by  liquor  and  a  blow,  and  that 
he  shot  the  deceased  before  this  passion  had  cooled 
and  reason  interposed,  the  offence  is  manslaughter. 
I  so  instruct  you. 

"  I  decline  the  twenty-first  point,  except  in  as 
far  as  I  huve  already  stated.  I  have  already 
stated  it,  and  there  is  no  use  in  going  over  it 
again."  [This  point  was  as  follows:  (21)  That 
the  prisoner  charged  with  the  crime  of  murder  is 
presumed  to  be  innocent  of  that  crime;  if  you  be- 
lieve this  presumption  is  overcome,  and  it  is  made 
clear  from  the  evidence  that  murder  has  been 
committed  by  the  prisoner,  the  presumption  re- 
mains that  the  crime  is  murder  of  the  second 
degree,  and  not  of  the  first.] 

"I  decline  the  twenty-second  point,  except  in 
as  far  as  I  have  already  stated."  [This  point  was 
as  follows:  (22)  A  killing  in  hot  blood,  without 
premeditation,  is  manslaughter.]  (Twentieth 
assignment  of  error.) 

"  I  decline  the  twenty-third  point."  [This 
point  was  as  follows  :  (23)  Before  defendant  can 
be  convicted  of  murder  of  the  first  degree  the  evi- 
dence should  show  that  he  possessed,  when  the 
shooting  of  McGinnis  by  him  was  contrived  and 
executed,  that  self-determining  power  which  iu  a 


sane  mind  renders  it  conscious  of  the  real  nature 
of  its  own  purposes  and  capable  of  resisting  wrong 
impulses.]    (Twenty-first  assignment  of  error.) 

44  (24)  If  this  self-governing  power  was  want- 
ing in  defendant,  whether  it  was  caused  by  gross 
intoxication,  or  other  controlling  influence,  it 
cannot  be  said  truthfully  that  his  mind  was  fully 
conscious  of  its  own  purpose,  and  deliberated  or 
premeditated  in  the  sense  of  the  Act  describing 
murder  in  the  first  degree. 

44  I  say  in  answer  to  the  twenty-fourth  point : 
This  point  errs  in  this,  that  it  would  have  the 
Court  say  to  you  that  if  the  self-determining 
power  was  wanting,  either  from  gross  intoxication 
or  other  controlling  influence  he  is  not  respon- 
sible,  because  there  are  many  influences  which  it 
is  the  duty  of  a  man  to  resist.  lie  cannot  say  in 
every  case  there  was  this,  that,  or  the  other  which 
exonerated  me  from  resjionsibility.  There  are 
only  certain  grounds  on  which  a  man  is  allowed 
to  make  such  an  excuse ;  but  I  will  say  here, 
which  is  all  that  the  evidence  call9  for,  that  if  the 
self-determining  power  was  wanting  in  the  de- 
fendant from  intoxication  or  a  blow,  it  cannot  be 
safd  that  the  mind  was  conscious  of  its  own  pur- 
poses in  the  sense  of  the  Act  defining  murder  in 
the  first  degree.  I  know  myself  of  no  other  con- 
trolling influence  brought  to  bear  on  this  mnn, 
except  that  he  says  that  he  waa  drunk,  and  that 
Amanda  corroborates,  as  far  as  she  can  corrob- 
orate it,  and  there  i9  evidence  brought  here  to 
show  that  he  was  intoxicated  to  the  extreme.  If 
that  was  the  case,  and  if  this  great  intoxication 
deprived  him  of  the  power  to  govern  himself, 
then  that  is  ground  on  which  the  jury  may  find 
him  guilty  of  murder  of  the  second  degree  only. 

44  (25)  To  constitute  murder  in  the  first  degree 
there  must  be  a  design  and  intention  to  kill  at 
the  time  the  homicidal  act  is  committed,  and  this 
intention  must  be  a  fully  formed  purpose  to  kill 
with  deliberation  and  premeditation  as  to  con- 
vince the  jury  that  this  purpose  is  not  the  im- 
mediate result  of  rashness  and  impetuous  temper. 

44  There  is  no  time  necessarily  set  down  for  the 
formation  of  a  purpose  to  kill.  The  first  part  of 
the  point  is  correct :  4  To  constitute  murder  in  the 
first  degree  there  must  be  a  design  and  intention 
to  kill  at  the  time  the  homicidal  act  is  committed.' 
And  it  is  also  true  that  it  must  appear  to  the  jury 
that  the  intention  to  kill  existed  before  the  killing 
— a  deliberate  and  premeditated  intention,  but  as 
I  have  already  said  it  is  unnecessary  that  there 
should  be  any  given  amount  of  time.  Time  may 
enter  into  the  question  whether  the  intent  was 
there.  If  it  was  there,  although  it  was  but  a 
brief  period  of  time  before  the  act  was  committed, 
it  may  still  be  murder  in  the  first  degree. 

44  I  decline  the  twenty-sixth  point."  [This 
point  was  as  follows:  (26)  If  the  jury  believe 
from  the  evidence  that  the  killing  occurred  while 
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the  prisoner  was  in  the  heat  of  passion  produced 
by  the  threatening  actions  and  language  of  de- 
ceased towards  the  prisoner,  then,  if  guilty  at  all, 
he  could  only  be  convicted  of  manslaughter.] 
(Twenty-second  assignment  of  error.) 

"  I  decline  the  twenty-seventh  point."  [This 
point  was  as  follows:  (27)  Should  the  jury 
doubt  as  to  whether  the  prisoner  is  guilty  of 
murder  of  the  first  degree,  second  degree,  or 
manslaughter,  they  are  bound  to  acquit  of  the 
higher  grade  and  convict  only  of  manslaughter.] 
(Twenty-third  assignment  of  error.) 

*•  (28)  The  jury  are  judges  of  the  law  as  well 
as  of  the  facts,  and  may  upon  the  whole  case 
determine  the  grade  of  the  offence. 

"  I  do  not  know  whether  that  means  that 
if  you  should  be  of  opinion  that  the  law 
which  I  have  stated  to  you  is  not  the  law, 
you  might  with  propriety  find  this  man  guilty 
of  murder  of  the  first  degree,  although  the 
principles  which  I  have  stated  to  you  as  ap- 
plied to  the  evidence  would  show  that  it  was 
only  murder  of  the  second  degree.  I  will  say 
this :  that  you  have  been  sworn  to  decide  this 
case  on  the  law  and  the  evidence;  that  the 
statement  of  the  law  by  the  Court  is  the  best  evi- 
dence within  your  reach  of  the  law,  and  that, 
therefore,  in  view  of  that  evidence,  and  viewing 
it  as  evidence  only,  you  are  to  be  guided  by  what 
the  Court  has  said  with  reference  to  the  law. 
But  if  upon  the  whole  matter,  when  you  come 
to  make  up  your  minds,  you  are  not  satisfied  be- 
yond reasonable  doubt  that  this  man  was  guilty, 
then  you  are  to  acquit  him."  (Twenty-fourth 
assignment  of  error.) 

"With  regard  to  the  twenty-ninth  point,  1 
will  simply  repeat  what  I  have  already  said.  It 
relates  to  the  question  of  reasonable  doubt.  If, 
when  the  jury  come  to  form  their  verdict,  they 
have  reasonable  doubt  of  the  prisoner's  guilt, 
arising  on  any  material  part  of  the  evidence, 
then  you  should  give  him  the  benefit  of  that 
doubt  and  acquit  him."  [This  point  was  as  fol- 
lows: "(29)  Whatever  doubt  the  jury  may 
entertain  upon  any  material  part  of  the  case  be- 
longs exclusively  to  the  prisoner,  and  he  must 
receive  the  full  benefit  of  that  doubt  at  the  hands 
of  the  jury."] 

Verdict,  guilty  of  murder  in  the  firet  degree, 
judgment  thereon,  and  sentence  accordingly. 

Defendant  appealed,  specifying  for  error,  (1) 
the  admission  of  the  testimony  of  Koch,  as  above 
noted  ;  (2  to  10  inclusive)  the  portions  of  the 
charge  in  brackets;  (11  to  24  inclusive)  the 
answers  to  defendant's  points,  and  (25)  the 
Court  erred  in  the  whole  charge. 

Maxwell  Stevenson  (James  L.  Stanton  with 
him;,  for  appellant. 

George  S.  Graham,  district  attorney,  for  the 
Commonwealth. 


June  5,  1891.  Paxson,  C.  J.  The  first  as- 
signment of  error  is  to  the  admission  of  the  con- 
duct of  the  prisoner  and  the  woman  Cross  an 
hour  before  the  murder.  It  was  an  undisputed 
fact  that  the  prisoner,  the  same  woman  Cross, 
and  the  deceased,  were  together  when  the  killing 
took  place,  or  immediately  before,  even  if  the 
woman  did,  as  she  testified,  run  away  before  the 
shot  was  actually  fired.  Both  the  prisoner  and 
the  woman,  as  well  as  some  other  witnesses,  tes- 
tified that  the  quarrel  was  about  the  woman, 
though  the  exact  cause  of  it  is  differently  related. 
The  theory  of  the  Commonwealth  was  that  the 
killing  was  done  from  jealousy,  and  under  these 
circumstances  the  conduct  of  the  prisoner  an 
hour  previous  in  putting  a  pistol  to  her  head  bad 
a  bearing  on  his  state  of  mind  towards  her,  and 
therefore  on  the  existence  of  the  supposed  motive 
for  the  killing.  For  such  purpose  it  was  clearly 
admissible. 

The  second  to  eighth  assignments  inclusive, 
and  the  tenth,  may  be  grouped  together.  They 
are  minute  criticisms  on  the  language  of  the 
charge.  Thus,  the  second  is  based  on  the  state- 
ment of  the  Judge  of  the  quantity  of  beer,  as  two 
gallons  instead  of  two  kettles,  an  inaccuracy  not 
material  to  the  point  of  the  case,  and  so  far  us* 
it  had  any  bearing,  not  unfavorable  to  the 
prisoner.  The  evidence  as  to  the  history  of  the 
transaction  was,  as  the  learned  Judge  said,  at  first 
harmonious,  then  divergent,  and  finally  contra- 
dictory. The  jury,  as  lias  been  often  said,  were 
bound  to  reconcile  the  discrepancies  if  it  could 
reasonably  be  done,  and  the  Judge  aided  them 
in  the  performance  of  that  duty  by  a  review  of 
the  evidence  in  general  terms,  and  with  substan- 
tial accuracy,  making  suggestions,  fairly  warranted 
by  the  evidence,  to  show  the  jury  how  it  might 
be  reconciled  in  some  parts,  and  the  difficulty 
of  doing  so  in  others.  Nothing  but  hyper- 
criticism  can  find  any  error  in  this  part  of  the 
charge. 

The  ninth  assignment  we  understand  to  be 
abandoned.  Even  if  correctly  reported,  the 
omission  of  the  element  of  premeditation  in  the 
first  general  description  of  murder  of  the  first 
degree,  was  immediately  cured  by  the  full, 
explicit,  and  accurate  definition  given  in  con- 
nection with  the  facts  of  the  case  in  hand. 

The  eleventh  to  the  twenty-third  assignments 
may  be  taken  together  and  disposed  of  by  saying 
that  so  far  as  they  were  correct  and  pertinent 
statements  of  the  law  they  were  affirmed  in  the 
charge.  Points,  even  though  taken  verbatim 
from  the  decision  of  this  Court,  cannot  always 
properly  be  answered  by  a  simple  affirmation. 
However  accurately  and  carefully  stated  in  their 
connection,  and  applied  to  the  case  under  dis- 
cussion, they  may,  when  taken  as  detached 
sentences,  and  applied  to  different  circumstances, 
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convey  erroneous  ideas,  especially  to  unlearned 
jurors.  For  example,  the  prisoner's  fourth  point 
was  that  "  before  the  jury  in  this  case  can  con- 
vict of  murder  of  the  first  degree  they  must  find 
that  the  prisoner  acted  upon  as  clear  and  pre- 
meditated a  motive  as  he  who  kills  by  poison  or 
by  lying  in  wait."  This  is  said  to  be  taken  from 
the  language  of  this  Court,  though  the  case  is 
not  given,  which  is  a  very  unsatisfactory  mode 
of  citing  authority.  It  may  be  there  are  cases 
in  which  this  would  be  a  correct  statement  of 
the  law,  but  separated  from  its  context,  and 
applied  to  the  present  case  of  Bhooting  at  a 
street  corner,  and  answered  by  a  simple  affirma- 
tion, it  would  be  dangerously  liable  to  convey  to 
the  jury  the  idea  that  a  prolonged  premeditation, 
such  as  is  necessarily  involved  in  killing  by 
poison  or  lying  in  wait,  was  essential  to  the  case 
they  had  in  hand.  The  learned  Judge  told  the 
jury  that  the  design  and  the  resolve  to  kill  must 
be  formed  before  the  shot  was  fired ;  that  no 
specific  time  was  requisite  to  make  premedita- 
tion ;  the  time  might  be  short,  but  that  shortness 
of  time  was  an  argument  against  premeditation, 
and  that  the  jury  must  be  satisfied  from  the  evi- 
dence that  premeditation  and  the  deliberate  intent 
were  there  not  merely  when  the  shot  was  fired, 
but  were  there  previously.  This  was  all  the 
prisoner  was  entitled  to  ask.  He  had  no  right 
to  dictate  the  language  of  the  Court.  To  convey 
the  proper  ideas  to  the  jury,  language  often  must 
vary  with  the  circumstances  of  the  particular 
case.  Neither  under  the  Act  of  March  81  st, 
1860,  nor  otherwise,  has  the  prisoner  a  right  to 
have  answers  to  his  points  in  any  set  form.  The 
statute  (section  58),  provides  that  "  it  shall  be 
the  duty  of  the  Court  to  answer  the  same  fully," 
and  this  is  the  measure  not  only  of  the  Court's 
duty,  but  the  prisoner's  right.  If  the  law  appli- 
cable to  his  case  is  plainly,  fully,  and  accurately 
stated,  he  has  no  cause  of  complaint  though  the 
Judge  choose  to  express  it  in  his  own  words. 

There  remains  only  the  twenty-fourth  assign- 
ment that  the  Judge  erred  in  his  answer  to  the 
point,  that  "the  jury  are  judges  of  the  law  as 
well  as  of  the  facts,  and  may  upon  the  whole  case 
determine  the  grade  of  the  offence."  The  learned 
Judge  answered  this  point  by  saying,  that  the 
jury  had  been  sworn  to  decide  the  case  on  the 
law  and  the  evidence  ;  that  the  statement  of  the 
law  by  the  Court  was  the  best  evidence  of  the 
law,  within  the  jury's  reach,  and  that,  therefore, 
in  view  of  that  evidence,  and  viewing  it  as  evi- 
dence only,  the  jury  was  to  be  guided  by  what  the 
Court  had  said  with  reference  to  the  law.  This 
was  an  accurate  and  carefully  considered  answer 
to  the  point,  and  is  entirely  in  harmony  with 
Kane  r.  Com'th  (89  Pa.  522).  It  left  the  jury 
to  decide  the  whole  case  upon  the  law  and  the 
evidence — not  upon  the  law  as  distinct  from 


the  evidence — and  they  were  instructed  as  to 
what  was  the  best  evidence  of  the  law.  That 
is  to  say,  in  the  language  of  the  Constitution, 
they  were  to  determine  "  the  law  and  the  facts  as 
in  other  cases,"  under  the  advice  and  direction 
of  the  Court ;  they  were  to  look  to  the  Court  for 
the  best  evidence  of  the  law,  just  as  they  look  to 
the  witnesses  for  the  best  evidence  of  the  facts. 
Thus  interpreted  and  thus  administered,  this 
seeming  paradox  in  our  criminal  law  becomes  in- 
telligible. A  Judge  who  instructs  a  jury  in  a 
criminal  case  that  they  may  disregard  the  law  as 
laid  down  by  the  Court  errs  as  widely  as  the 
Judge  who  gives  them  a  binding  instruction  upon 
the  law.  It  is  the  duty  of  the  jury  to  take  the 
best  evidence  of  the  law  as  it  is  to  take  the  best 
evidence  of  the  facts.  When  they  refuse  to  do 
either  they  disregard  their  duty  and  their  oaths. 

The  judgment  is  affirmed,  and  it  is  ordered 
that  the  record  be  remitted  to  the  Oyer  and  Ter- 
miner for  the  purpose  of  execution. 

October  5,  1891.  Mitchell,  J.  I  concur 
in  affirming  this  judgment  and  in  the  reasons 
given,  but  upon  one  point  I  would  go  further, 
and  put  an  end  once  for  all  to  a  doctrine  that  I 
regard  as  unsound  in  every  point  of  view — his- 
torical, logical,  or  technical.  The  prisoner  at 
the  trial  requested  the  Judge  to  charge  the  jury 
that  they  were  "judges  of  the  law  as  well  as  of 
the  facts."  The  learned  Judge  feeling  himself 
bound  by  the  language  of  Kane  v.  Cotnm'th  (89 
Penna.  522),  answered  that  the  jury  had  been 
sworn  to  decide  the  case  on  the  law  and  the  evi- 
dence ;  that  the  statement  of  the  law  by  the 
Court  was  the  best  evidence  of  the  law  within 
the  jury's  reach,  and  that  therefore,  in  view  of 
that  evidence,  and  viewing  it  as  evidence  only, 
the  jury  was  to  be  guided  by  what  the  Court 
had  said  with  reference  to  the  law.  The  point 
should,  in  my  opinion,  have  been  answered  with 
an  unqualified  negative.  The  jury  are  not  judges 
of  the  law  in  any  case,  civil  or  criminal.  Neither 
at  common  law  nor  under  the  Constitution  of 
Pennsylvania  is  the  determination  of  the  law 
any  part  of  their  duty  or  their  right.  The  notion 
is  of  modern  growth,  and  arises  undoubtedly 
from  a  perversion  of  the  history  and  results  of 
the  celebrated  contest  over  the  right  to  return  a 
general  verdict,  especially  in  cases  of  libel,  which 
ended  in  Fox's  bill  (32  Geo.  III.,  c.  60). 

In  the  early  days  of  jury  trials,  issues  that 
went  to  the  country  were  usually  simple,  and 
were  probably  submitted  to  the  jury  without 
much  separation  of  law  and  fact  by  the  Judge, 
and  in  that  sense  juries  decided  the  law.  But 
the  distinction  between  questions  of  law  and  fact, 
and  the  tribunals  for  their  decision  respectively, 
lies  at  the  foundation  of  our  judicial  system,  and 
there  was  no  time  when  it  did  not  exist.  The 
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rule  ad  qutslionem  facti  non  respondent  judices, 
ad  qnestionem  juris  non  respondent  juratores,  was 
an  ancient  maxim  in  the  days  of  Coke  (Coke 
Lilt.  155,  a.;  8  Rep.  1.55,  a.  ;  9  Id.  13,  a.);  and 
Mr.  Bigelow  treating  of  the  class  of  cases  raising 
questions  of  law  or  some  question  of  fact  properly 
belonging  to  the  Court  to  decide,  quotes  the  case 
of  the  Archbishop  of  Canterbury  v.  Abbot  of 
Battel  Abbey  (1  Rotul,  143),  tempore  Stephen, 
which  44  turned  upon  a  question  of  law  and  was 
decided  (without  appointment  of  a  trial  term) 
just  as  a  modern  case  of  the  kind  would  be  de- 
cided, by  a  submission  of  the  point  of  law  in  the 
question  to  the  determination  of  the  Court,  and 
not  to  some  test  imposed  by  the  parties."  (Hist, 
of  Procedure  in  England  during  the  Norman 
Period,  by  M.  M.  Bigelow,  p.  286.)  Nor  was 
there  any  distinction  in  respect  to  the  merely 
incidental  way  in  which  juries  passed  upon  mat- 
ters of  law,  between  civil  and  criminal  cases. 
They  might  return  a  general  or  a  special  verdict 
in  either,  but  they  early  sought  to  escape  the 
obligation  of  giving  a  general  verdict  because 
it  subjected  them  to  the  risk  of  an  attaint,  and 
Coke  says,  44  some  justices  did  rule  over  the  re- 
cognitors to  give  a  precise  or  direct  verdict  with- 
out finding  the  special  matter."  (2  Inst.  422.) 
To  relieve  juries  from  the  burden,  the  statute  of 
Westminster  2,  c.  30,  enacted  44  quod  Justiciari 
ad  assisas  capiend  assiynati,  non  compellant 
juratores  dicere  prcecise  si  sit  ditseisina  vet  non, 
dutnmodo  dicere  volunerint  veritatem  jacti,  et 
petere  auxilium  Justic ;"  and  commenting  upon 
this  section,  Coke  says,  "In  the  end  it  hath  been 
resolved  that  in  all  actions,  real,  personal,  and 
mixed,  and  upon  all  issues  joined,  general  or 
special,  the  jury  might  find  the  matter  of  fact 
pertinent  ....  and  thereupon  pray  the  discre- 
tion of  the  Court  fur  the  law  ;  and  this  the  jurors 
might  do  at  the  common  law,  not  only  in  cases 
between  party  and  party  whereof  this  Act  putteth 
an  example  of  the  assise,  but  also  in  pleas  of  the 
crown."  (2  Inst.  42">.)  It  is  a  striking  illus- 
tration of  the  uniformity  of  human  motives  at  all 
periods,  that  while  the  attaint  remained  as  a 
remedy  for  perversity  or  favoritism  the  struggle 
of  juries  was  to  escape  the  obligation  of  general 
verdicts  and  to  maintain  the  right  of  special 
findings  of  fact,  but  when  the  decline  and  final 
disuse  of  the  attaint  rendered  them  pructically 
irrcs|>onsible,  the  struggle  was  reversed  and 
juries  asserted  stoutly  I  lie  right  to  give  general 
verdicts,  while  the  tendency  of  lawyers  and  Judges 
was  to  confine  them  to  special  findings  of  fact 
and  to  have  the  Court  pronounce  the  result  as  a 
matter  of  law.  The  period  of  transition  was 
long  and  changes  slow.  It  was  clearly  and 
justly  felt  that  juries  as  judges  of  the  law  in  any 
but  an  incidental  way  were  an  anomaly  in  the 
system,  and  perhaps  those  who  endeavored  to  do 


away  with  it  claimed  too  much.  Safety  was 
thought  to  reside  in  the  retention  by  juries  of  the 
right  to  give  general  verdicts.  In  view  of  the 
constant  and  notorious  failure  of  justice  in  cer- 
tain classes  of  cases,  by  the  occasional  perversity 
and  the  frequent  cowardice  of  juries,  it  may  be 
doubted  whether  it  would  not  have  produced 
better  results  to  have  enlarged  the  power  of 
Judges  to  compel  special  verdicts.  But  however 
this  may  be,  the  right  of  juries  to  give  general 
verdicts,  especially  in  criminal  cases,  has  been 
maintained,  and  the  last  contest  made  on  it  was  in 
regard  to  libel.  The  exact  line  between  law  and 
fact,  not  always  easy  to  draw,  presented  in  the 
case  of  libel  some  special  difficulties,  technical 
and  other.  The  alleged  libel  being  in  writing, 
its  terms  were  not  in  dispute  and  naturally  fell 
to  the  Court  to  pass  upon  as  other  writings  did, 
and  the  intent,  libellous,  or  otherwise  being 
claimed  as  a  legal  inference,  there  was  nothing 
left  in  dispute  but  the  fact  of  publication  and  the 
truth  of  the  innuendo.  Accordingly  the  juries  in 
The  Dean  of  St.  Asoph's  Case,  and  The  King  v. 
Withers  (3  Term  Rep.  428),  were  confined  to 
these  two  points,  and  it  was  to  counteract  these 
rulings  of  Buller  and  Mansfield  and  Kknton 
(though  it  cannot  be  disputed  that  they  were  in 
accordance  with  long  settled  practice)  and  to 
secure,  in  libel  as  in  other  cases,  the  right  of  the 
jury  to  find  a  .general  verdict  upon  the  whole 
matter  in  issue,  that  the  Act  of  32  Geo.  III.,  c. 
60,  was  passed.  The  text  of  that  famous  statute 
is  worth  quoting  to  show  how  little  foundation  it 
affords  for  the  superstructure  that  is  sought  to  be 
built  upon  it.  It  is  entitled  "  An  Act  to  remove 
doubts  respecting  the  functions  of  juries  in  cases 
of  libel,"  and  its  language  is,  "  Whereas  doubts 
have  arisen  whether  on  the  trial  of  an  indictment 
....  for  the  making  or  publishing  any  libel, 
where  an  issue  is  joined  ....  on  the  plea  of 
not  guilty  pleaded,  it  be  competent  to  the  jury 
impanelled  to  try  the  same,  to  give  their  verdict 
upon  the  whole  matter  in  issue.  Be  it  therefore 
declared  ....  that,  on  every  such  trial,  the 
jury  sworn  to  try  the  issue  may  give  a  general 
verdict  of  guilty  or  not  guilty  upon  the  whole 
matter  put  in  issue  upon  such  indictment  or  in- 
formation ;  and  shall  not  be  required  or  directed 
by  the  Court  or  Judge  before  whom  such  indict- 
ment or  information  shall  be  tried,  to  find  the 
defendant  or  defendants  guilty,  merely  on  the 
proof  of  the  publication  by  such  defendant  or 
defendants  of  the  paper  charged  to  be  a  libel, 
and  of  the  sense  ascribed  to  the  same  in  such 
indictment  or  information. 

44  Provided  always,  that,  on  every  such  trial, 
the  Court  or  Judge  before  whom  such  indict- 
ment  or  information  shall  be  tried  shall,  accord- 
ing to  their  or  his  discretion,  give  their  or  his 
opinion  and  directions  to  the  jury  on  the  matter 
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in  issue  between  the  king  and  the  defendant  or 
defendants,  in  like  manner  as  in  other  criminal 
cases* 

"  Provided,  also,  that  nothing  herein  contained 
shall  extend,  or  be  construed  to  extend,  to  prevent 
the  jury  from  finding  a  special  verdict,  in  their 
discretion,  as  in  other  criminal  cases. 

"  Provided,  also,  that  in  case  the  jury  shall 
find  the  defendant  or  defendants  guilty,  it  shall 
and  may  be  lawful  for  the  said  defendant  or  de- 
fendants to  move  in  arrest  of  judgment,  on  such 
ground  and  in  such  manner  as  by  law  he  or  they 
might  have  done  before  the  passing  of  this  Act ; 
anything  herein  contained  to  the  contrary  not- 
withstanding." 

Nothing  can  be  clearer  than  the  care  with 
which  this  Act  was  directed  to  the  exact  point  in 
the  controversy,  the  right  to  render  a  general 
verdict  of  guilty  or  not  guilty  upon  the  whole 
issue  in  cane  of  libel,  and  the  equal  care  with 
which  the  right  of  the  Court  to  pttss  finally  upon 
the  questions  of  law,  was  preserved  by  the  pro- 
visos that  the  Judge  should  give  the  jury  his 
"opinion  and  directions,"  and  that  a  verdict 
should  still  not  be  conclusive  of  the  law  against  a 
defendant,  but  he  should  have  his  right  to  an 
arrest  of  judgment  as  theretofore  enjoyed.  The 
claim  that  juries  were  to  be  judges  of  the  law, 
was  thus  intentionally  and  carefully  excluded. 

The  Constitution  of  Pennsylvania  was  made 
in  1790,  two  years  before  Fox's  Libel  Act.  The 
controversy  was  then  at  its  height,  and  the  sub- 
ject commanded  popular  attention.  In  fact, 
Pennsylvania  had  borne  rather  a  distinguished 
part  in  the  discussion,  and  the  speech  of  Andrew 
Hamilton  in  the  trial  of  John  Peter  Zenger  was 
regarded  as  the  vindication  of  popular  rights,  and 
not  only  quoted  as  such  by  Erskine,  but  referred 
to  among  other  million  ties  by  Ilargrnve  (Coke 
Litt.,  155  b.)  44  No  lawyer,"  says  Mr.  Binney, 
44 can  read  that  argument  without  perceiving  that 
while  it  was  a  spirited  and  vigorous,  though 
rather  overbearing  harangue,  which  carried  the 
jury  away  from  the  instruction  of  the  Court,  and 
from  the  established  law  of  both  the  colony  and 
the  mother  country,  he  argued  elaborately  what 
was  not  law  anywhere,  with  the  same  confidence 
as  he  did  the  better  points  of  his  case.  It  is, 
however,  worth  remembering,  and  to  his  honor, 
that  he  was  half  a  century  before  Mr.  Erskine, 
and  the  Declaratory  Act  of  Mr.  Fox,  in  assert- 
ing the  right  of  the  jury  to  give  a  general  verdict 
in  libel  as  much  as  in  murder."  (Leaders  of  the 
Old  Bar  of  Philadelphia,  p.  15.)  The  members 
of  our  Convention  of  1790  were  familiar  with 
the  subject,  and. the  minutes  show  that  much  care 
Whs  given  to  framing  the  clause  in  the  Declara- 
tion of  Rights  which  refers  to  it.  Section  7  of 
Article  IX.,  relating  to  liberty  of  the  press,  was 
originally  reported  to  the  Convention  by  the 


committee  to  draft  a  proposed  Constitution,  on 
December  21,  1789,  in  the  following  form: 
44  That  the  printing  presses  shall  be  free  to  every 
person  who  undertakes  to  examine  the  proceed- 
ings of  the  Legislature  or  any  branch  of  the 
government,  and  no  law  shall  ever  be  made  re- 
straining the  right  thereof.  The  free  communi- 
cation of  thoughts  and  opinions  is  one  of  the 
most  invaluable  rights  of  man,  and  every  citizen 
may  freely  speak,  write,  and  print,  being  re- 
sponsible for  the  abuse  of  that  liberty."  (Pro- 
ceedings of  the  Convention,  p.  102,  Harrisburg, 
1825.)  This  was  reported  from  committee  on 
the  whole  on  February  5,  1790,  in  the  same  form 
(dropping  only  the  word  44  most"  before  the  word 
44  invaluable"),  but  with  the  addition,  44  But  upon 
indictments  for  the  publication  of  papers  investi- 
gating the  conduct  of  individuals  in  their  public 
capacity,  or  of  those  applying  or  canvassing  for 
office,  the  truth  of  the  facts  may  be  given  in 
evidence  in  justification  upon  the  general  issue." 
(Id.  174.)  On  February  22d,  this  section  being 
under  consideration,  Mr.  Addison  offered  as  a 
substitute  for  the  sentence  last  quoted,  44  la 
prosecutions  for  libels,  their  truth  or  design  may 
be  given  in  evidence  on  the  general  issue,  and 
their  nature  and  tendency,  whether  proper  for 
public  information  or  only  for  private  ridicule  or 
malice,  be  determined  by  the  jury."  To  this  an 
amendment  offered  by  Mr.  McKean,  to  add 
44  under  the  directions  of  the  Court  as  in  other 
cases,"  was  adopted  almost  unanimously,  the 
vote  being  50  to  3,  but  the  substitute  itself 
received  a  bare  majority,  32  to  27,  the  strong 
minority  being  in  favor  of  restricting  the  truth 
as  a  justification,  to  cases  of  publications  upon 
the  conduct  of  persons  in  their  public  capacity, 
or  of  candidates  for  office.  (Id.  220-222.)  The 
Convention  having  ordered  the  proposed  Constitu- 
tion to  be  published  for  the  consideration  of  the 
citizens,  adjourned  on  February  20th  to  the  fol- 
lowing August.  On  reconvening  the  instrument 
was  again  taken  up  for  discussion,  section  by 
section,  and  the  minority  made  strenuous  efforts 
to  restrict  the  justification  to  cases  of  public 
officers,  at  one  time  failing  only  by  the  close  vote 
of  30  to  32.  During  the  progress  of  the  debate, 
an  amendment  offered  by  Mr.  Lewis  and  seconded 
by  Mr.  McKean,  that  44  the  jury  shall  have  the 
same  right  to  determine  the  law  and  the  facts, 
under  the  direction  of  the  Court  as  in  other 
cases,"  was  carried,  and  the  clause  finally  adopted 
in  the  form,  41  In  prosecutions  for  the  publication 
of  papers  investigating  the  official  conduct  of 
officers  or  men  in  a  public  capacity,  or  where  the 
matter  published  is  necessary  or  proper  for  public 
information,  the  truth  thereof  may  be  given  in 
evidence ;  and  in  all  indictments  for  libels,  the 
jury  shall  have  a  right  to  determine  the  law  and 
the  facts  under  the  directions  of  the  Court,  as  in 
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other  case*."  (Id.  274-279.)  It  is  impossible 
to  read  these  various  steps  in  the  formulation  of 
our  fundamental  law,  without  seeing  that  there 
was  never  at  any  time  the  intention  to  make  or 
to  consider  juries  as  in  any  sense  judges  of  the  law. 
No  such  possible  construction  seems  to  have  been 
apprehended  until  suggested  by  McKean,  and  the 
practically  unanimous  vote  on  his  motion  to  add 
44  under  the  direction  of  the  Court  as  in  other 
cases,"  shows  the  feeling  of  the  Convention  on 
this  subject.  McKean  was  at  that  time  one  of  the 
foremost  personages  of  the  Commonwealth,  per- 
haps its  best  trained  lawyer.  He  had  studied  in 
the  Temple,  and  was  familiar  with  the  details  of 
the  legal  controversy  between  Buller  and  Mans- 
field on  the  one  side  and  Erskine  on  the  other, 
before  Fox  took  it  up,  as  a  matter  of  politics, 
and  he  knew,  as  Lewis  and  Wilson,  and  Ross 
and  Sitgreaves,  and  Addison  and  Findley,  and 
other  leaders  of  the  Convention  knew,  that  the 
coutest  was  not  for  any  control  by  the  jury  as 
judges  of  the  law,  even  Junius  hardly  ventured 
to  put  his  denunciations  of  Mansfield  in  that 
form,  but  for  the  right  of  applying  the  law  to 
the  facts  and  pronouncing  the  result  by  a  general 
verdict.  And  such  was  the  understanding  of  the 
Convention  as  it  was  of  Parliament  two  years 
later,  and  such  the  natural  meaning  of  the  lan- 
guage on  which  they  finally  settled  to  express 
their  purpose.  It  puts  beyond  question  the 
right  to  return  a  general  verdict,  nothing  more. 
To  cut  the  sentence  in  two  and  say  the  jury  are 
44  to  determine  the  law,"  is  not  only  to  prevent 
the  meaning,  but  to  nullify  the  other  command 
that  they  are  to  determine  "  under  the  direction 
of  the  Court."  What  they  are  to  determine  is 
44  the  law  and  the  facts  as  in  other  cases,"  that  is 
the  law  as  given  to  them  by  the  Court,  and  the 
facts  as  shown  by  the  evidence.  They  are  bound 
to  take  the  law  from  the  Court,  but  so  taking  it 
they  have  the  right  to  apply  it  to  the  facts  as 
they  may  find  them  to  be  proved,  and  to  announce 
the  result  of  the  whole  by  a  general  verdict  of 
guilty  or  not  guilty.  Any  other  construction 
would  be  totally  at  variance  with  the  fundamental 
principles  of  our  system  of  jurisprudence  and 
with  our  settled  and  uncontested  practice.  It  has 
never  been  claimed  that  the  jury  are  to  deter- 
mine what  evidence  is  admissible  or  what  witness 
competent,  yet  if  they  are  judges  of  the  law  they 
should  decide  these  often  most  important  law 
points  in  a  case.  So  as  to  the  sufficiency  of  an 
indictment.  Again,  the  jury  have  a  right  to 
return  a  special  verdict  even  in  a  criminal  case. 
(Dowman'sCase,  9  Coke  Rep.  126;  2  Inst.  425; 
Hargrave's  Note  to  Coke  Litt.,  155  b.)  It  is 
admitted  that  they  must  decide  the  facts,  and  if 
they  are  judges  of  the  law  then  it  is  their  duty 
to  decide  it,  and  they  cannot  transfer  that  duty 
to  the  Court.    The  prisoner  might  demand  his 


right  that  they  should  exercise  their  full  functions. 
But  all  the  authorities  are  to  the  contrary,  and  if 
the  finding  of  facts  can  be  separated  from  the 
conclusion  of  law,  the  latter  will  be  decided  by 
the  Judges  by  their  own  views.  44  When  a  jury 
find  the  matter  committed  to  their  charge  at 
large,  and  further  conclude  against  law,  the 
verdict  is  good  and  the  conclusion  ill."  (Hey- 
don's  Case,  4  Coke,  42  b.)  44  The  office  of 
twelve  men  is  no  other  than  to  inquire  of  matters 
of  fact  and  not  to  adjudge  what  the  law  is,  for 
that  is  the  office  of  the  Court  and  not  of  the  jury, 
and  if  they  find  the  matter  of  fact  at  large  and 
further  say  that  thereupon  the  law  is  so,  where 
in  truth  the  law  is  not  so ;  the  Judges  shall  ad- 
judge according  to  the  matter  of  fact,  and  not 
according  to  the  conclusion  of  the  jury.  (Town- 
send's  Case,  Plowden,  114  b.  And  see  2  Hale, 
Pleas  of  the  Crown,  302 ;  1  Chitty  Criminal 
Law,  645.) 

Much  misunderstanding  has,  in  my  judgment, 
been  caused  in  this  State  by  the  case  of  Kane  v. 
Commonwealth  (89  Pa.  522).  In  that  ca*e  the 
point  was  put  to  the  Court  below  that  44  the  jury 
are  the  judges  of  the  law  and  the  fact,"  and  all 
that  this  Court  decided  was,  that  the  point  should 
have  been  affirmed.  The  language  of  Chief  Jus- 
tice Shabswood  was,  however,  less  guarded 
than  was  usual  with  that  eminent  jurist,  and  fol- 
lowing State  v.  Croteau  (23  Vt.  14),  he  dismisses 
the  perfectly  clear  and  substantial  distinction 
between  power  and  right  with  a  brevity  that  is 
scarcely  consistent  with  the  weight  of  the  subject. 
"  The  distinction  between  power  and  right,"  he 
says,  44  whatever  may  be  its  value  in  ethics,  in 
law  is  very  shadowy  and  unsubstantial.  He  who 
has  legal  power  to  do  anything  has  the  legal 
right.  No  Court  should  give  a  binding  instruc- 
tion to  a  jury  which  they  are  powerless  to  en- 
force by  granting  a  new  trial  if  it  should  be 
disregarded."  It  is  somewhat  remarkable  that 
the  Chief  Justice  should  assume,  as  is  so  com- 
monly done  by  counsel,  that  the  jury  will  con- 
strue the  law  more  favorably  for  the  prisoner 
than  the  Court  would.  It  is  only  such  a  con- 
struction, too  favorable  to  the  prisoner,  that  the 
Court  is  powerless  to  remedy  by  a  new  trial, 
and  that  lack  of  power  arises  not  because  the 
jury's  legal  power  is  the  same  as  a  legal  right, 
but  because  for  reasons  of  general  policy  one 
verdict  of  acquittal  is  a  final  and  irreversible 
termination  of  the  case.  If  legal  power  means 
legal  right,  then  a  jury  has  a  right  to  acquit  any 
prisoner  without  regard  to  either  law  or  evidence, 
tor  their  power  to  do  so  is  beyond  question,  and 
they  cannot  be  held  to  any  accountability,  though 
they  follow  the  maxim  of  Lynch  law  that  the 
murdered  man  deserved  to  die  anyhow,  and 
therefore  his  murderer  should  not  be  punished, 
even  though  he  no  longer  seeks  refuge  behind  the 
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thin  veil  of  transitory  insanity  that  began  when 
the  shot  was  Bred,  and  ended  when  it  had  killed 
its  man.  Whether  the  distinction  between  power 
and  right  be  shadowy  and  unsubstantial  in  prac- 
tice or  not,  it  is  clear  and  vital,  and  I  must 
repudiate  such  a  confusion  of  logical  as  well  as 
moral  ideas.  A  jury  may  disregard  the  evidence, 
but  no  Judge  has  ever  said  it  had  the  legal  right 
to  do  so,  and  if  the  disregard  is  of  the  weight  of 
the  evidence  favorable  to  the  prisoner,  the  Court 
sets  aside  the  verdict  without  hesitation,  and 
even  this  Court,  though  it  does  not  pass  upon 
the  weight  of  evidence,  does  examine  its  suffi- 
ciency, and  may  on  that  ground  reverse  with- 
out a  new  venire.  Comm.  v.  Fleming  (130 
Pa.  163);  Comm.  «.  Knarr  (185  Id.  47); 
Comm.  r.  Railroad  Co.  (Id.  256) ;  Comm.  t*. 
Brown  (138  Id.  452);  Com.  v.  Ruddle  (142 
Id.  144),  are  a  few  recent  instances  of  the  exer- 
cise of  this  power. 

So  the  jury  may  disregard  the  law  favorable 
to  the  prisoner.  As  was  suggested  by  the  learned 
Judge  at  the  trial  of  the  case  in  hand,  the  jury 
had  the  legal  power  to  find  murder  of  the  first 
degree,  without  regard  to  the  element  of  pre- 
meditation, but  no  Judge  would  contend  that 
they  had  the  legal  right  to  do  so,  and  if  the 
evidence  of  premeditation  was  below  the  legal 
standard,  determined  by  the  Court  as  matter  of 
law,  not  only  would  the  trial  Court  set  aside  the 
verdict,  but  this  Court  would  be  bound  to  review 
the  evidence  and  determine  if  the  legal  elements 
of  murder  of  the  first  degree  existed  in  the  case. 
Such  powers  and  such  duties  in  the  Courts  are 
absolutely  inconsistent  with  the  right  of  the  jury 
to  be  in  any  sense  judges  of  the  law. 

This  is  not  new  doctrine,  but  long-established 
law  of  the  State.  Alexander  Addison  was  one 
of  the  staunchest  asserters  of  the  rights  of  juries 
in  the  Constitutional  Convention,  and  was  one  of 
the  minority  of  three  who  voted  against  Mc- 
Kean's  amendment  to  insert  the  words  "  under 
the  direction  of  the  Court  as  in  other  cases,"  but 
when,  three  years  later,  he  presided  in  the  Oyer 
and  Terminer  of  Washington  Counly,  he  laid 
down  the  law  in  these  precise  and  forcible  terms, 
"  Whether  the  facts  are  so  or  so,  it  lies  with 
you  to  determine,  according  as  you  believe  the 
testimony.  Supposing  them  so  or  so ;  whether 
they  amount  to  murder  or  manslaughter,  is  a 
question  of  law  for  the  Court  to  determine.  You 
may  find,  according  as  you  believe  or  disbelieve 
the  facts,  and  comparing  the  facts  with  the  rules 
of  law,  that  the  prisoner  is  guilty  or  not  guilty 
(of  murder),  or  guilty  of  manslaughter;  or  you 
may  find  the  facts  specially  without  drawing  any 
conclusion  of  guilt  or  innocence ;  leaving  it  to  the 
Court  to  pronounce  the  construction  which  the 
law  puts  on  the  facts  found  ;  but  you  cannot,  but 
at  the  peril  of  violation  of  duty,  believing  the 


facts,  say  that  they  are  not  what  the  law  de- 
clares them  to  be,  for  this  would  be  taking  upon 
you  to  make  the  law,  which  is  the  province  of  the 
Legislature,  or  to  construe  the  law,  which  is  the 
province  of  the  Court."  (Penna.  v.  Bell,  Add. 
160.)  And  in  Com.  r.  Sherry,  an  indictment 
for  murder  growing  out  of  the  riots  of  1844  re- 
moved by  certiorari  from  the  Quarter  Sessions 
of  Philadelphia  and  tried  in  the  Nisi  Prius  in 
April,  1845,  Justice  Rogers  charged  the  jury 
as  follows:  "You  are,  it  is  true,  judges  in  a 
criminal  case  in  one  sense  of  both  law  and  fact, 
for  your  verdict,  as  in  civil  cases,  must  pass  on 
law  and  fact  together.  If  you  acquit,  you  inter- 
pose a  final  bar  to  a  second  prosecution  

The  popular  impression  is  that  this  power  .... 
arises  from  a  right  on  the  jury's  part  to  decide 
the  law,  as  well  as  the  facts,  according  to  their 
own  sense  of  right.  But  it  arises  from  no  such 
thing.  It  rests  upon  a  fundamental  principle  of 
the  common  law  that  no  roan  can  twice  be  put  in 
jeopardy  for  the  same  offence  It  is  im- 
portant for  you  to  keep  this  distinction  in  mind, 
remembering  that  while  you  have  the  physical 
power  by  an  acquittal  to  discharge  a  defendant 
from  further  prosecution,  you  have  no  moral 
power  to  do  so  against  the  law  laid  down  by  the 
Court.  The  sanctity  of  your  conclusions  in  case 
of  an  acquittal  arises,  not  from  any  inherent  do- 
minion on  your  part  over  the  law,  but  from  the 
principle  that  no  man  shall  be  twice  put  in  jeo- 
pardy for  the  same  otfence — a  principle  that 
attaches  equal  sanctity  to  an  acquittal  produced 
by  a  blunder  of  the  clerk,  or  an  error  of  tbe 

attorney-general  You  will  see  from  these- 

considerations  the  great  importance  of  the  pre* 
servation,  in  criminal  as  well  as  in  civil  cases*  of 
the  maxim  that  the  law  belongs  io  the  Court,. and 
the  facts  to  the  jury.  My  duty  is,  therefore,,  to. 
charge  you,  that  while  you  will  in  this  cme  fornau 
your  own  judgment  of  the  facts,  you  will  receive 
the  law  as  it  is  given  to  you  by  the  Court.**' 
(Wharton  on  Homicide,  Append.  72k)  To.  the 
same  effect,  though  less  explicitly  developed,,  are 
the  rulings  by  Sergeant,  J.,  of  this-  Court*  iitt 
Com.  v.  Van  Sickle  (Brightly,  73);  aod  by  Gib* 
son,  C.  J.,  in  Com.  v.  Harman  (4  Pa.  269). 
And  this  also  seems  to  have  been  the  later  and 
better  considered  opinion  of  Judge  Baldwin, 
whose  charge,  in  U.  S.  t*.  Wilson  (Bald.  i)U),  is 
commonly  quoted  as  authority  oa  the  other  side. 
(See  his  charge  in  U.  S.  v.  Shave,  Bald.  512.)  I 
do  not  understand  that  the  case  of  Kane  v.  Com. 
was  intended  to  overrule  or  conflict  with  these 
decisions,  and  notwithstanding  tlie  latitude  of  the 
language  of  the  opinion,  the  real  point  decided 
did  not  go  beyond  the  affirmation  of  the  right  to 
an  instruction  that  "the  jury  are  the  judges  of  the 
law  and  the  facts."  In  the  present  case,  it  will 
be  observed  that  the  instruction  asked  was  thai 
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the  jury  are  *•  judges  of  the  law  at  well  as  of  the 
fact" — that  is,  of  each,  not  merely  of  the  joint 
result  of  both.  For  myself,  I  think  even  the 
formula  that  the  jury  are  judges  of  the  law  and 
the  facts  objectionable,  as  tending  to  convey  to 
the  jury  a  wrong  idea.  The  language  of  the 
Constitution  is,  that  the  jury  shall  have  the  right 
to  determine  the  law  and  the  facts  under  the 
direction  of  the  Court.  This  is  the  accurate 
formula,  and  it  means  only  that  they  have  the 
right  to  determine  the  joint  result  of  the  law  and 
the  facts  by  a  general  verdict.  This  is  the  form 
which  ought  to  be  used  when  instruction  on  the 
subject  is  asked,  and  it  ought  to  be  accompanied 
by  explicit  instruction  that  the  jury  are  not 
judges  of  the  law,  in  all  cases  where  there  is  any 
apparent  danger  that  the  jury  will  arrogate  to 
themselves  such  function. 

My  conclusions  on  the  general  subject  there- 
fore are : — 

1.  That  the  jury  never  were  judges  of  the  law 
in  any  case,  civil  or  criminal,  except  incidentally 
as  involved  in  the  mixed  determination  of  law  and 
fact  by  a  general  verdict. 

2.  Even  if  it  could  be  conceded  that  they 
may  have  been  so  in  primitive  times,  their  right 
certainly  ceased  after  the  introduction  of  bills  of  ex- 
ception and  the  granting  of  new  trials,  and  admit- 
tedly has  not  existed  in  civil  cases  for  centuries. 

8.  That  there  was  not  originally,  nor  is  now, 
any  distinction  in  this  respect  between  civil  and 
criminal  cases,  the  true  rule  as  to  both  being  that 
44  the  immediate  and  direct  right  of  deciding  upon 
questons  of  law  is  entrusted  lo  the  Judges;  in  a 
jury,  it  is  only  incidental"  (Hargrove's  Note  to 
Coke  upon  Littleton,  155  b).  The  idea  of  a 
difference  in  the  rights  and  functions  of  juries  in 
civil  and  criminal  cases  as  to  the  determination  of 
the  law  arose  from  a  misconception  of  the  con- 
troversy over  the  right  to  give  a  general  verdict 
and  was  an  error  for  which  there  is  no  respect  able 
English  authority,  and  which  the  best  American 
authorities  have  overwhelmingly  disapproved. 

That  even  if  the  jury  had  originally  had  such 
right  in  criminal  cases,  it  was  an  anomaly,  be- 
longing to  the  period  when  jurors  were  selected 
from  the  vicinage  because  of  their  knowledge  of 
the  case,  and,  like  its  congener,  has  changed  and 
disappeared,  because  totally  inconsistent  with  the 
functions  of  Courts  and  juries  as  now  understood, 
with  sound  reason  and  with  common  sense.  And 
such  chnnge,  if  change  it  be,  has  the  sanction  of 
the  constitutional  provision  that  the  jury  shall 
determine, 44  under  the  direction  of  the  Court,"  of 
the  legislative  provisions  for  bills  of  exception, 
the  review  of  the  evidence  in  cases  of  murder, 
etc.  etc.,  and  of  the  long-settled  and  incontesta- 
ble power  of  Courts  to  decide  questions  of  evi- 
dence, to  set  aside  verdicts,  and  grant  new  trials, 
without  limit,  except  when  controlled  by  the  an- 
cient maxim  of  the  common  law,  embodied  in  our 


constitutional  declaration  of  rights,  that  no 
shall  be  twice  vexed  for  the  same  offence. 

This  whole  subject  is  discussed  with  exhaus- 
tive learning  and  ability  in  State  v.  Croteau  (23 
Vt.  14).  The  opinion  of  the  Court,  by  Hall, 
J.,  is  the  only  serious  attempt  that  I  have  been 
able  to  find  to  support  the  dogma  for  which  it  is 
now  mainly  responsible,  and,  with  great  respect 
for  that  eminent  jurist,  it  appears  to  me  that  his 
whole  argument  is  based  on  the  confusion  of  the 
right  to  determine  the  law  with  the  right  to  ren- 
der a  general  verdict.  A  careful  examination  of 
all  the  authorities  cited  by  him  (and  they  include 
everything  which  the  most  learned  and  diligent 
research  could  discover)  shows  that  they  only  go 
so  far  as  to  sustain  the  right  of  the  jury  not  to  be 
judges  of.  or  to  determine,  the  law,  but  only  to 
apply  it  through  a  general  verdict.  The  dis- 
senting opinion  of  Bennrtt,  J.,  in  the  same  case, 
displays  equal  learning  and  sounder  reasoning. 
It  is  a  storehouse  of  information  on  the  subject, 
and  has  anticipated  everything  that  can  be  said 
upon  it.  A  masterly  analysis  and  review  by 
Chief  Justice  Shaw  will  also  be  found  in  Com. 
t\  Authes  (5  Gray,  185).  There  are  less  elabo- 
rate, but  equally  clear  and  forcible,  statements  of 
the  argument  by  Story,  J.,  in  U.  S.  r.  Battiste 
(2  Sumner,  240) ;  by  B.  R.  Curtis,  in  U.  S.  v. 
Morris  (1  Curt.  C.  C.  23,  49)  ;  by  Gilchrist, 
J.,  in  Pierce  v.  State  (13  N.  H.  536)  ;  and  by 
Shaw,  C.  J.,  in  Com.  v.  Porter  (10  Mete.  (Mass.) 
263).  See  also  Montgomery  r.  State  (11  Ohio, 
427);  Montee  v.  Com.  (3  J.  J.  Marshall,  149); 
Townsend  v.  State  (2  Blackf.  151);  but  see 
Armstrong  r.  State  (4  Blackf.  247);  P'terson  v. 
State  (12  Ala.  153);  Hardy  r.  State(7  Mo.  607)  ; 
Nels  v.  State  (2  Tex.  280)  ;  Brown  r.  Com.  (10 
So.  East.  Rep.  745,  Ct.  of  App.  of  Va.,  1890)  ; 
a  very  able  and  compendious  statement  of  the 
controversy  in  England,  while  still  raging,  be- 
fore the  passage  of  the  Libel  Act,  by  Mr.  Har- 
grave,  in  his  note  to  Coke  Litt.  155  b  ;  an  article 
by  C.  J.  Wadk,  of  Montana,  in  3  Criminal  Law 
Mag.  484 ;  and  one  by  the  late  Dr.  Francis 
Wharton,  in  5  So.  Law  Rev.  N.  S.  352  (re- 
printed in  36  Legal  Intell.  405,  and  1  Crim.  Law 
Mag.  47);  7  Dune's  Abridg.  381-3;  2  Boston 
Law  Rep.  187 ;  15  Id.  i ;  and  13  Am.  Law  Reg. 
N.  S.  355. 

As  already  said,  there  is  not  a  single  respect- 
able English  authority  for  the  doctrine  in  ques- 
tion, and  against  the  foregoing  solid  phalanx  of 
the  best  American  judicial  and  professional 
opinion  I  have  not  been  able  to  fiud  a  single 
well-considered  case,  except  State  r.  Croteau, 
which,  as  already  seen,  was  by  a  divided  Court. 
Under  these  circumstances,  whether  the  doctrine 
be  of  much  practical  importance  or  not,  I  cannot 
help  thinking  it  a  matter  of  regret  that  any  ves- 
tige of  it  should  be  left  in  Pennsylvania. 

w.  ji.  8.,  Jr. 
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May '91,  24.  June  2,  lf>91. 

Commonwealth  v.  Central  District  and 
Printing  Telegraph  Co. 

Corporations — Capital  stock — Taxation  of- — 
Lease  of  right  to  use  patented  articles — Patent 
rights — Definition  of — Revenue  Acts  of  June 
7,  1879,  and  June  1,  1889. 

A  Pennsylvania  corporation,  whose  business  was  to 
supply  telephonic  communication  in  certain  counties 
of  Pennsylvania,  Ohio,  and  West  Virginia,  and  which 
owned  poles,  lines,  bells,  switches,  etc.,  for  the  pur- 
pose, by  agreement  with  a  Massachusetts  corporation, 
which  was  the  ownor  of  telephones  and  telephonic 
apparatus  manufactured  by  it  under  certain  patents 
owned  and  controlled  by  it,  obtained  the  use,  for  a 
certain  period  in  the  couuties  above  referred  to,  and 
for  certaiu  royalties,  of  the  telephones  and  other  appa- 
ratus manufactured  by  the  latter  corporation,  which 
retained  the  ownership  thereof.  The  original  stock 
of  the  Pennsylvania  company  was  $500,000.  The 
agreement  between  the  companies  provided  that  at  the 
end  of  ten  years  the  Pennsylvania  company  should 
increase  its  capital  stock  to  the  extent  of  fifty  percent, 
and  issue  and  deliver  the  same  to  the  Massachusetts 
company,  who,  in  consideration  therefor,  would  extend 
the  agreement  for  the  further  period  of  90  years.  This 
Htock  was  accordingly  issued  : 

Held,  that  the  additional  issue  of  stock  was  not  an 
investment  in  patent  rights,  or  in  a  license  to  use 
patent  rights,  and  that  it  was  taxable  under  the  Rev- 
enue Acts  of  June  7,  1879  (P.  L.  112),  and  June  1, 
1889  (,P.  L.  420). 

A  "  patent  right"  is  the  right,  protected  by  letters 
patent,  to  use  the  process,  combination,  or  appliance, 
discovered  by  the  patentee,  for  the  production  of  a 
certain  result.  It  is  an  incorporeal  right  conferred  by 
the  government  by  way  of  encouragement  to,  and  com- 
pensation for,  the  employment  of  time  and  labor  and 
money  in  the  discovery  of  new  and  useful  things  to 
minister  to  the  comfort,  and  aid  in  the  progress  of  the 
public. 

The  article  or  machine  made  nnd*»r  the  letters  pat- 
ent is  not  a  44  patent  right,"  but  is  the  property  of  the 
maker,  in  the  same  way.  and  with  the  same  attributes, 
that  any  other  article  made  or  grown  by  him  is  his 
property. 

Appeal  of  the  Commonwealth  of  Pennsylvania, 
plaintiff,  from  the  judgment  of  the  Common 
Pleas  of  Dauphin  County,  upon  an  appeal  by  the 
Central  District  ami  Printing  Telegraph  Com- 
pany, defendant,  from  an  account  settled  by  the 
auditor-general  and  State  treasurer  for  tax  on 
capital  stock  per  Acta  of  June  7,  1879,  and  June 
1,  1889,  for  the  year  ending  the  first  Monday  in 
November,  1889. 

The  case  was  tried  without  a  jury  before  Mc- 
Pherson,  J.,  who  found  the  facts  to  be  as  fol- 
lows : — 

"(1)  The  defendant  was  originally  a  New 
York  corporation,  but  became  a  corporation  of 
this  State  by  accepting  a  charter  under  the  Act 
of  June  9,  1881  (P.  L.  89).    Its  business  is  the 
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supply  to  the  public  of  telephonic  communication 
in  certain  counties  of  Pennsylvania,  Ohio,  and 
West  Virginia. 

44  (2)  During  the  tax  year  ending  the  first 
Monday  of  November,  1889,  its  capital  stock  was 
$500,000.00,  before  the  22d  day  of  August,  u|>on 
which  date  it  was  increased  to  $750,000.00.  The 
increase  of  $250,000.00  was  issued  and  paid  to 
the  American  Bell  Telephone  Company  of  Mas- 
sachusetts, under  the  seventeenth  section  of  an 
agreement  made  November  28,  1879,  which 
agreement  is  made  a  part  of  this  finding. 

44  (3)  During  the  said  tax  year  the  defendant 
declared  dividends  amounting  to  fifteen  per  cent, 
upon  $500,000.00  and  three  per  cent,  upon 
$750,000.00.  This  settlement  taxes  the  defend- 
ant's capital  in  Pennsylvania  under  the  Revenue 
Acts  of  1879  (P.  L.  112),  and  1889  (P.  L.  420) 
and  includes  therein  the  said  sum  of  $250,00(1.00. 
The  Commonwealth's  claim  is  $3017.14,  of 
which  amount  the  defendant  has  paid  to  the 
state  treasurer  $3242.14,  leaving  in  dispute  (he 
sum  of  $375  tax  at  the  rate  of  one  and  one-half 
mills  upon  the  said  $250,000.00. 

"(4)  The  stock  thus  issued  to  the  American 
Bell  Telephone  Company  was  in  payment  lor  a 
license  to  use  the  patents  now  owned  orheivafter 
to  be  owned  by  said  telephone  company  durum  a 
period  of  ninety  years  from  August  23,  18«9. 
Without  this  license  the  defendant  could  not  use 
the  telephones  connected  with  its  plant  or  carry 
on  its  corporate  business. 

44  (5)  We  find  as  a  fact  that  said  license  was 
fairly  worth  the  price  paid  for  it,  and  in  1*89 
constituted  in  actual  value  not  less  than  one- 
third  of  all  the  property  and  assets  represented 
by  the  defendant's  capital  stock.  The  n-st  of 
said  capital  stock  is  invested  in  poles,  wires, 
bells,  switches,  and  apparatus  necessary  to  ope. 
rate  telephone  exchanges,  to  the  value  of  §700,- 
000.00,  and  in  real  estate  to  the  value  of  $I."h),- 
000.00  ;  but  the  value  of  the  telephone  plant  i.* 
largely  dependent  upon  the  right  to  use  ;-;iid 
patents,  and  without  this  right  it  would  not  ex- 
ceed about  $250,000.00.  The  defendant  «lo.-s 
not  own  the  telephones  which  it  uses,  hut  n-nts 
the  same  from  the  American  Bell  Tel.pi one 
Company,  paying  an  annual  royalty  on  •  ach 
instrument. 

44  CONCLUSION  OK  LAW. 

44  Agreements  similar  to  the  one  above  reli  t  red 
to  were  construed  by  the  Supreme  Court  in  C«»m. 
r.  Am.  Bell  Tel.  Co.  (129  Pa.  217),  ami  w.-re 
there  held  (p.  228)  to  constitute  a  leasing  of 
patented  telephones  to  Pennsylvania  corporations 
with  a  license  to  use  the  same.  Following  this 
construction  the  question  now  involved  appears 
to  be  whether  capital  stock  of  a  domestic  corpo- 
ration invested  in  such  a  liceuse  is  taxable  by  the 
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State.  We  have  already  decided  this  question 
in  Com.  v.  United  Gas  Ira.  Co.  (7  Pa.  C.  C.  Rep. 
110),  Com.  c.  Brush  E.  I,.  Co.  (Nos.  195  Sep- 
tember Term,  1889-  [reported  post,  p.  627],  and 
443  September  Term,  1890,  Dauphin  CP.),  and 
in  several  other  cases  which  we  need  not  specify. 
Without  further  discussion,  therefore,  we  refer 
to  the  opinions  filed  in  the  cases  named  for  the 
reasoning  which  supports  the  following  con- 
elusion : — 

"(1)  Defendant  is  not  taxable  upon  so  much 
of  its  capital  stock  ($250,000.00)  as  is  invested 
in  the  license  or  right  to  use  the  patents  above 
referred  to ;  and  the  settlement  appealed  from  is 
erroneous  so  far  as  it  taxes  said  portion  of  the 
defendant's  capital  stock. 

"  The  prothonotary  is  directed  to  enter  judg- 
ment for  the  defendant,  if  exceptions  are  not  filed 
according  to  law." 

By  the  first  section  of  the  agreement  men- 
tioned, the  telephone  company  licensed  the  de- 
fendant— 

to  use  and  to  let  for  use,  telephones  manufactured 
under  the  patents  granted  to  Alexander  Graham  Bell, 
and  dated  the  7th  day  of  March,  1876,  and  the  30th 
day  of  January,  1877,  and  under  any  other  patents 
now  held,  or  which  may  hereafter  be  held,  by  said 
party  of  the  first  part,  in  the  following  described  terri- 
tory, to  wit:  ....  such  right  to  continue  for  ten 
years  from  the  23d  of  August,  1879,  and  for  a  further 
period  thereafter  as  hereinafter  provided.  Said  party 
of  the  first  part  further  agrees  that  it  will  not,  during 
the  continuance  of  this  agreement,  license  any  other 
parties  to  use  or  so  let  for  use  telephones  or  telephonic 
apparatus  in  said  territory. 

Section  seventeenth  provided  : — 

And  it  is  further  hereby  expressly  covenanted  and 
agreed,  by  aud  between  the  parties  hereto,  that  at  the 
expiration  of  the  ten  years  herein  limited  as  the  life 
of  this  contract,  said  party  of  the  second  part  shall,  in 
such  mauner  as  may  be  in  accordance  with  law,  in- 
crease, its  capital  stock  to  the  extent  of  150  per  cent., 
aud  shall  issne  and  deliver  such  in  (Tease  to  said  party 
of  the  first  part,  who,  in  return  shall,  in  consideration 
therefor,  extend  this  agreement  for  the  further  period 
of  ninety  (90)  years  from  said  date. 

Other  material  portions  of  the  contract  are 
sufficiently  indicated  in  the  opinion  of  the  Su- 
preme Court. 

The  Commonwealth  excepted  to  the  2d,  3d, 
4th,  and  5lh  findings  of  fact,  and  to  the  conclusion 
of  law.  These  exceptions  were  overruled  by  the 
Court,  and  judgment  entered  for  defendant. 

Whereupon  the  Commonwealth  appealed, 
assigning  the  dismissal  of  its  exceptions  for 
error.  . 

James  A.  Stranakan,  deputy  attorney-general 
(  William  U.  JJensel,  attorney-general,  with  him), 
lor  appellant. 

There  is  no  assignment  by  the  telephone  com- 
pany of  its  patent  rights;  but  it  granted  the  right 
to  use  telephones  manufactured  under  certain 


patents  which  were  manufactured  and  furnished 
by  the  telephone  company,  the  title  to  which  re- 
mained in  it.  Possession  and  control  of  tele- 
phones and  telephonic  apparatus  passed  by  this 
agreement,  and  these  telephones  and  apparatus 
were  tangible  personal  property.  It  is  contended 
that  the  capital  stock  of  the  defendant  company 
is  therefore  a  proper  subject  of  taxation.  These 
instruments  are  the  production  or  fruit  of  the 
patent  rights,  and  are  altogether  distinct  from  the 
invention  or  discovery,  or  of  the  patent  right 
itself. 

Patterson  v.  Kentucky,  97  U.  S.  501. 

Webber  v.  Virginia,  103  Id.  344. 

People  v.  American  Bell  Telephone  Co.,  29  Am.  & 

Kng.  Corporation  Cases,  616. 
Com.  r.  American  Bell  Telephone  Co.,  129  Pa.  217. 

M.  E.  Olmsted j  for  appellee. 

The  Commonwealth  has  no  power  to  tax 
patents  granted  by  the  United  Slates  to  invent- 
ors, or,  what  amounts  to  the  same  thing,  licenses 
granted  by  patentees  to  others  to  use  the  inven- 
tion covered  by  the  patent. 

The  tax  upon  capital  stock  is  a  tax  upon  the 
assets  and  property  of  the  company  taxed. 
Com.  v.  Standard  Oil  Co.,  101  Pa.  119. 

The  Commonwealth,  therefore,  in  taxing  the 
capital  of  this  company  invested  in  the  license 
granted  to  it  by  the  telephone  company  under  the 
telephone  patents,  is  taxing  the  license  itself. 
Curtis's  Law  of  Patents  (4th  ed.),  xix.,  xxii., 
xxiii. 

McCulloch  ».  Maryland,  4  Wheat.  316. 
California  v.  Central  Pacific  R.  R.  Co.,  127  U.  S.  1. 
Com.  v.  United  Gas  Imp.  Co.,  7  Pa.  C.  C.  Rep. 
116. 

Cora.  r.  Brush  Electric  Light  Co.,  195  Sept.  T. 
1889,  C.  P.  Dauphin  Co.  [reported post,  p.  527]. 

October  5,  1891.  Williams,  J.  This  case 
was  tried  without  a  jury,  and  the  facts  appear 
fully  in  the  findings  of  the  learned  trial  Judge. 
From  these  we  learn  that  the  American  Bell 
Telephone  Company  is  a  Massachusetts  corpora- 
tion, owning  the  patents  under  which  the  instru- 
ments for  transmitting  or  reproducing  sound  are 
made,  and  controlling  absolutely  the  manufacture 
and  use  of  them.  It  does  not  sell  any  interest  in 
the  patent,  or  any  territory,  or  even  a  single 
instrument  made  by  it,  but  by  leasing  the  instru- 
ments for  a  term  of  years  at  a  rental  it  main- 
tains its  exclusive  ownership  and  control  over 
this  mode  of  communicating  messages,  and  levies 
such  exactions  upon  the  public  as  it  pleases. 
Having  no  office  and  doing  no  business  in  this 
State  it  escapes  taxation  altogether.  (Common- 
wealth r.  Am.  Bell  Tel.  Co.,  129  Pa.  217.)  The 
mode  of  doing  business  in  this  State  is  by  the 
organization  of  subordinate  companies,  which 
erect  the  poles,  put  the  wires  upon  them,  build 
or  rent  offices  and  exchanges,  and  fit  them  out 
with  all  the  appliances  necessary  except  the  in- 
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struments  manufactured  by  the  Massachusetts 
company.  These  are  leased,  to  be  used  only  within 
a  certain  district,  and  by  the  subordinate  company 
or  its  customers.  The  appellee,  the  Central  Dis- 
trict and  Printing  Telegraph  Company,  is  one 
of  these  subordinate  companies.  It  is  doing  busi- 
ness in  this  State,  under  the  authority  of  a 
charter  granted  here.  Its  business  is  the  trans- 
mission of  messages  over  its  lines.  It  owns  the 
entire  plant  used  in  its  business,  or  has  an  exclu- 
sive control  of  it  under  a  lease,  and  its  system 
covers  about  fifty  contiguous  counties  in  Penn- 
sylvania, West  Virginia,  and  Ohio.  The  instru- 
ments used  by  customers  and  at  the  several  offices 
or  exchanges  are  the  property  of  the  Massachu- 
setts Company.  The  appellee  has  no  ownership 
in  them.  It  cannot  make  them.  It  cannot  sell 
them.  It  cannot  use  them  outside  the  enumerated 


the  government,  by  way  of  encouragement  to  and 
as  compensation  for  the  employment  of  time  and 
labor  and  money  in  the  discovery  of  new  and 
useful  things  to  minister  to  the  comfort  and  aid 
in  the  progress  of  the  public.  So  long  as  the 
given  result  can  be  reached  only  by  means  of  the 
process,  combination,  or  appliance  covered  by  the 
letters-patent,  the  patentee  has  an  exclusive  con- 
trol of  the  result.  When  some  other  inventor 
reaches  the  same  result  by  another  and  better 
process  discovered  by  him,  he  is  not  interfered 
with  by  the  letters-patent  to  his  predecessor  so 
long  as  he  does  not  infringe  upon  the  invention 
they  cover,  but  may  by  the  use  of  his  own  supe- 
rior methods  supersede  it,  and  drive  it  from  the 
market.  An  inventor,  by  an  ingenious  combi- 
nation of  wheels,  levers,  knives,  and  bars  produces 
a  mowing-machine,  and  obtains  a  patent  therefor. 


counties.  It  cannot  so  much  as  control  the  price  This  does  not  interfere  with  the  cutting  of  grass  or 
that  shall  be  charged  for  the  use  of  them  by  their  grain  in  any  other  way,  nor  with  the  use  of  mowing- 
customers.    The  State  has  levied  a  tax  upon  the  machines  that  do  not  employ  the  peculiar  process, 


capital  stock  of  the  appellee.  This  was  originally 
five  hundred  thousand  dollars,  but  the  contract 
with  the  Massachusetts  Company  required  it  to 
issue,  at  the  end  of  ten  years,  a  quarter  of  a  mil- 
lion of  dollars  of  additional  stock  and  deliver  the 
same  to  that  company.  This  has  been  done. 
The  contention  of  the  appellee,  which  was  sus- 
tained in  the  Court  below,  is  that  the  stock 
issued  in  pursuance  of  the  contract  to  the  Massa- 
chusetts Company  is  not  liable  to  this  tax,  be- 
cause it  is  invested  in  patent  rights. 

Our  first  question  is,  what  is  a  patent  right? 
We  reply  negatively  that  it  is  not  the  article  or 
machine  made  under  the  letters-patent.  That  is 
the  property  of  the  maker  in  the  same  way  and 
with  the  same  attributes  as  any  other  article 
made  or  grown  by  him  is  his  property.  The  only 
difference  is,  that  while  unpatented  articles  made 
by  him  may  be  imitated  by  others,  this  may  not 
be  so  long  as  the  letters-patent  are  in  force,  with- 
out his  license  or  consent.  The  article  so  made 
is  the  f  ruit  of  the  combination  or  appliance  that 
has  been  patented,  but  is  not  the  patent  right. 
It  will  be  best  to  adopt  in  this  connection  the 
exact  words  of  the  Supreme  Court  of  the  United 
States  in  Patterson  v.  Kentucky  (97  U.S.  501), 
"  The  right  of  property  in  the  physical  substance, 
which  is  the  fruit  of  the  discovery,  is  altogether 
distinct  from  the  right  in  the  discovery  itself, 
just  as  the  property  in  the  instruments  or  plate 
by  which  copies  of  a  map  are  multiplied  is  dis- 
tinct from  the  copyright  of  the  map  itself."  In 
support  of  this  proposition,  the  case  of  Stephens 
v.  Cady  (14  How.  528),  was  cited.  Answering 
affirmatively,  I  would  say  that  a  "  patent  right" 
is  the  right,  protected  by  letters-patent,  to  use  the 
process,  combination,  or  appliance  discovered  by 
the  patentee,  for  the  production  of  a  certain  re- 
sult.   It  is  an  incorporeal  right,  conferred  by 


combination,  or  appliance  covered  by  the  patent. 
The  patent  therefore  gives  to  the  inventor  no 
control  over  the  result,  the  cutting  of  grass  or 
grain,  except  in  so  far  as  it  is  sought  to  be  done 
by  the  use  of  his  device.  It  gives  him  no  con- 
trol over  the  instruments  by  which  the  cutting 
is  done,  except  they  employ  the  particular  pro- 
cess, combination,  or  appliance  to  which  he,  as 
the  inventor,  has  the  exclusive  right.  This  right, 
which  is  his  by  discovery,  and  which  has  been 
protected  by  the  Act  of  the  government  in  for- 
bidding others  to  employ  it  without  his  consent, 
is  the     patent  right." 

Our  next  question  is  whether  the  appellee  has 
invested  any  portion  of  its  stock  in  the  patent 
rights  under  which  the  Bell  Telephone  instru- 
ments are  manufactured.  This  question  is  fully 
answered  by  the  contract,  to  which  we  have 
already  referred.  It  will  not  be  pretended  that 
it  acquired  any  interest  in  the  letters-patent  as 
owner  of  a  practical  part  of  the  title  conferred  by 
them,  nor  as  the  owner  of  the  right  to  make  and 
vend,  in  any  given  subdivision  of  the  territory 
covered  by  them  ;  nor  yet  as  owner  of  a  single 
instrument,  the  fruit  of  the  patent  right  owned 
by  the  Mass.  Company.  It  is  as  to  this  part  of 
the  plant  employed  in  its  business,  a  lessee.  It 
hires  the  manufactured  instruments,  as  a  farmer 
might  hire  a  mowing  machine,  and  acquires  no 
more  interest  in  the  patent  right  held  by  its 
lessor  than  would  the  farmer.  It  is  quite  com- 
mon for  manufacturers  to  lease  instruments  made 
by  them  under  protection  of  letters-patent.  Print- 
ing presses,  pianos,  mill  gearing,  portable  saw 
mills,  and  other  articles,  are  thus  leased,  but  it 
has  never  been  suggested  that  the  lessees  become 
truly  owners  of,  or  investors  in,  the  patent  rights 
under  which  the  articles  in  their  possession  were 
On  the  other  hand,  those  articles  remain 
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the  property  of  the  lessors,  who  part  with  nothing  I 
hut  the  possession,  for  which  they  are  paid  the 
agreed  rent,  or,  in  default  of  such  payment,  they 
may  take  the  article  from  the  lessee  and  resume 
possession  by  virtue  of  their  absolute  ownership. 
It  is  not  important  to  inquire  whether  the  stock 
issued  to  the  Mass.  Company  was  a  bonus  or  a 
method  of  securing  an  additional  rent,  since  it  is 
not  pretended  the  appellee  received  any  consid- 
eration for  it  beyond  that  which  appears  in  the 
contract,  which  was  the  right  to  use  manufactured 
instruments  as  a  lessee.  This  was,  therefore,  not 
an  investment  in  the  patent  rights,  but  in  manu- 
factured instruments  and  appliances  made  under 
the  protection  of  the  patents.  The  first  is  an 
incorporeal  right  which  owners  refuse  to  sell,  in 
whole  or  in  part.  The  other  is  its  corporal  em- 
bodiment in  a  manufactured  article  prepared  for 
market,  or,  in  the  language  of  the  Supreme  Court 
of  the  United  States,  its  "  fruits."  The  first  is 
the  right  of  the  inventor  to  the  "  child  of  his 
brain."  The  other  is  the  personal  property  of 
the  maker,  wrought  into  shape  for  the  market  by 
his  hands,  and  distinguished  from  other  personal 
property  only  in  this,  that  the  process  of  manu- 
facture is  protected  by  the  letters-patent. 

But  let  us  look  at  the  practical  operation  of 
the  rule  laid  down  in  the  Court  below.  We  will 
suppose,  for  this  purpose,  that  the  corporation 
owning  the  rights  secured  by  letters-patent  is  a 
Pennsylvania  corporation,  and  that  its  capital 
stock,  to  the  amount  of  one  million  dollars,  is 
invested  in  the  patents.  This  would  be  exempt 
from  taxation  by  the  State  because  invested  in 
incorporeal  rights  secured  by  the  grant  of  the  gov- 
ernment of  the  United  States,  and  evidenced  by 
letters-patent.  We  will  suppose  further  that  our 
corporation,  like  the  Mass.  corporation,  in  this 
case  retains  an  exclusive  control  over  the  manu- 
facture of  the  instruments  to  which  its  patents 
relate,  and  produces  them  in  great  numbers. 
Within  the  State  we  will  suppose  there  are  ten 
local  companies  like  that  now  before  us,  with 
their  wires,  stations,  and  exchanges,  ready  to 
enter  upon  the  business  of  transmitting  messages 
by  telephone,  with  a  capital  stock,  like  that  of  the 
Central  Co.,  of  seven  hundred  and  fifty  thousand 
dollars  each.  They  apply  to  our  corporation  for 
several  thousand  of  its  manufactured  instruments 
with  which  to  complete  their  plants  and  enter 
upon  their  business  ;  and  are  told  that  the  instru- 
ments are  not  for  sale,  but  can  be  had  only  at  a 
rental,  amounting  to  several  times  their  value, 
annually.  They  accordingly  take,  upon  lease, 
the  machines  they  need,  and  pay,  its  in  this  case, 
in  addition  to  the  annual  rental,  in  cash,  one- 
third  of  their  capital  stock  in  block,  as  a  bonus, 
or  as  an  additional  rent.  Our  corporation  now 
owns  two  and  one-half  millions  of  the  stock  of  the 
local  companies,  which  represents  the  use  or  rent 


of  its  manufactured  goods.  If  the  stocks  are 
also  exempt,  then  on  an  actual  investment  of  one 
million  of  dollars  in  patents,  we  have  three  and 
a  half  millions  of  stock  exempt  from  taxation. 
The  same  rule  applied  in  the  other  States  might 
result  in  the  exemption  throughout  the  country 
of  fifty  or  one  hundred  millions  of  dollars  of  stock 
from  State  taxation,  on  an  actual  investment  in 
patents  of  but  one  million.  The  trouble  with 
this  rule  is  that  it  overlooks  the  distinction  be- 
tween the  incorporeal  right  secured  by  letters- 
patent  and  the  tangible  commodity  of  finished 
product,  which  is  its  fruit.  This  finished  product, 
or  fruit  of  the  right  secured  by  letters-patent,  is 
merchandise,  whether  it  takes  the  form  of  a 
j latent  rea|>er,  a  power  printing  press,  a  fountain 
pen,  a  pencil  sharpener,  or  an  instrument  called 
a  telephone.  If  the  manufacturer  sells  his  pro- 
duct, the  right  to  use  it  is  an  implied  term  of  the 
contract  of  sale.  If  he  leases  it,  the  same  is  true. 
Whether  he  sells  or  leases,  he  deals  not  in  a 
patent  right,  but  in  manufactured  goods.  The 
buyer  or  lessee  gets  no  right  under  the  letters- 
patent  except  that  which  follows  as  a  necessary 
incident  from  his  purchase  or  hiring,  viz.,  the 
right  to  use  the  article  bought  or  hired,  without 
other  liability  than  that  which  his  contract  pro- 
vides for. 

We  are  clearly  of  the  opinion  that  the  stock 
paid  the  Mass.  Company,  under  the  contract  by 
which  the  defendant  company  secured  the  tele- 
phonic instruments  needed  in  its  business,  was 
not  an  investment  in  patent  rights,  but  in  instru- 
ments that  enter  into  and  form  part  of  its  plant, 
as  truly  as  the  poles,  or  wires,  or  switch  boards, 
used  by  it. 

The  judgment  is,  therefore,  reversed,  and 
judgment  is  now  entered  in  favor  of  the  Com- 
monwealth for  the  balance  of  the  tax  as  adjusted 
by  the  taxing  officers  of  the  Commonwealth, 
with  interest  and  costs. 

Balance  of  tax  on  cap.  stock,  $375.00 

Interest  at  12  per  cent., 

Att'y-GenTs  com., 

Total, 
[See  next  case.] 

B.  C.  O. 


Jan  '91,  25.  June  2,  1891. 

Commonwealth  v.  Philadelphia 
Company. 

Corporations — Capital  stock — Taxation  of — 
Lease  of  right  to  use  patented  articles — Patent 
rights — Definition  of — Revenue  Acts  of  June 
7,  1879,  and  June  1,  1889. 

A  corporation  enpnfrpd  in  the  production,  transporta- 
tion, au.i  sale  to  customers  of  uatural  gaa  in  Allegheny 
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County,  obtained  from  W.  a  "  grant  of  license"  of  cer- 
tain patented  inventions,  enumerated  therein,  for  use 
in  its  business  to  whatsoever  extent  the  company 
might  require  tbem.  The  right  thus  secured  to  the 
company  was  to  be  exclusive  in  Allegheny  County, 
W.  retaining  his  patents,  the  right  to  manufacture  or 
control  the  manufacture  of  the  machines  used  by  the 
company,  and  his  original  exclusive  right  to  make, 
sell,  or  use  them  outside  of  Allegheny  County.  The 
consideration  was  the  issue  to  W.  by  the  company  of 
shares  of  its  capital  stock  of  the  face  value  of  one  mil- 
lion dollars : 

Held,  that  the  issue  of  this  stock  was  not  an  invest- 
ment in  patent  rights,  or  in  a  liceuse  to  use  patent 
rights,  and  that  the  stock  was  taxable  under  the 
Revenue  Acts  of  June  7,  1879  (P.  L.  112),  and  June  1, 
1889  (P.  L.  420). 

Appeal  of  the  Commonwealth  of  Pennsylvania, 
plaintiff,  from  the  judgment  of  the  Common  Pleas 
of  Dauphin  County,  upon  an  appeal  by  the  Phila- 
delphia Company,  defendant,  from  an  account 
settled  by  the  auditor-general  and  state  treasurer 
for  tax  on  capital  stock  per  Acts  of  June  7,  1879, 
and  June  1,  1889,  for  the  year  ending  the  first 
Monday  in  November,  1889. 

The  case  was  tried  without  a  jury  before 
McPiierson,  J.,  who  found  the  facta  to  be  as 
follows  : — 

"(1)  The  defendant  is  a  Pennsylvania  cor- 
poration. Its  charter  was  not  given  in  evidence, 
and  we  are  not  able,  therefore,  to  find  specifically 
what  are  its  corporate  powers.  It  appears,  how- 
ever, that  its  principal  place  of  business  is  in  the 
county  of  Allegheny ;  that  it  is  engaged  in  the 
business  of  furnishing  natural  gas,  to  those  who 
may  desire  it;  and  that  it  wan  organized  as  a 
corporation  before  July,  1885. 

"(2)  Its  capital  stock  is  $7,500,000,  and  of 
this  amount  two-fifteenths,  or  $1,000,000  therec.fi 
was  issued  in  payment  for  certain  rights  under 
letters-patent  granted  by  the  United  States,  which 
rights  were  transferred  to  it  by  three  several 
agreements  dated  July  31, 1885,  October  8,  1888, 
and  October  10,  1888.  These  agreements  are 
made  part  of  this  finding. 

"(3)  At  the  time  of  their  purchase  the  rights 
under  said  patents  were,  and  still  are,  necessary 
for  the  actual  corporate  purposes  of  said  company, 
to  enable  it  to  successfully  conduct  the  said  busi- 
ness of  furnishing  natural  gas.  to  those  who  may 
desire  it.  They  were,  and  are,  fairly  worth  the 
said  price  paid  for  them,  and  constitute  in  actual 
value  hot  less  than  two-fifteenths  of  all  the  pro- 
perty and  assets  represented  by  the  entire  capital 
stock  of  the  defendant. 

"(4)  During  the  tax  year  ending  the  first 
Monday  of  November,  1889,  the  defendant  de- 
clared dividends  amounting  to  ten  per  cent,  upon 
the  capital  stock  of  $7,500,000  This  settlement 
taxes  the  whole  capital  stock  at  the  rate  of  five 
mills  under  the  Revenue  Acts  of  June  7,  1879 
(P.  L.  112),  and  June  1,  1889  (P.  L.  420). 


"(5)  The  defendant  has  paid  to  the  State 
treasurer  the  sum  of  $32,500  on  account  of  said 
tax,  leaving  in  dispute  the  sum  of  $5000,  being 
the  tax  upon  the  capital  stock  invested  as  above 
stated  in  the  said  rights  under  the  said  letters- 
patent. 

"CONCLUSION  OF  LAW. 

"  The  question  here  raised  has  been  already 
decided  by  this  Court.  In  Comm'lh  v.  United 
Gas  Improvement  Company  (7  Pa.  C.  C.  R,  1 1 G), 
we  held  that  capital  stock  invested  in  patents 
granted  by  the  United  States  was  not  taxable  by 
this  State;  and  in  Comm'th  1*.  Brush  Electric 
Light  Company  (Nos.  1 95  September  Term,  1889 
[reported  post,  p.  527],  and  443,  September 
Term,  1890,  Dauphin  Common  Pleas),  that  capital 
stock  invested  in  territorial  rights  under  such 
letters-patent  was  similarly  exempt.  We  refer 
to  these  cases  for  the  reasoning  which  supports 
the  following  conclusion  : — 

"(1)  The  capital  stock  of  defendant,  viz., 
$1,000,000,  invested  in  the  said  rights  under  said 
letters-patent,  is  not  taxable  by  the  said  Revenue 
Acts  of  1879  and  1889. 

"  The  prothonotary  is  directed  to  enter  judg- 
ment in  favor  of  the  defendant,  if  exceptions  are 
not  filed  according  to  law." 

From  the  agreements  referred  to  it  appears 
that  the  Philadelphia  Company  acquired  from 
George  Westinghouse,  Jr.,  the  right  to  make  and 
use  in  their  said  business,  the  product  or  applica- 
tion of  patented  discoveries  in  Allegheny  County, 
owned  or  controlled  by  him  in  Allegheny  County, 
or  along  any  line  or  lines  of  pipe  which  it  or  its 
successors  or  assigns  may  operate,  leading  from 
any  natural  gas-well  or  other  source  of  gas  supply 
outside  of  the  said  county  of  Allegheny  into  Alle- 
gheny County,  for  supplying  either  natural  or 
manufactured  gas  to  consumers  or  users  thereof 
in  said  Allegheny  County.  The  ownership  of 
the  patents  remains  in  George  Wesliughou.se,  Jr. 
The  consideration  of  the  agreement,  dated  July 
31,  1885,  is  44  One  million  dollars  of  the  capital 
stock  of  the  said  Philadelphia  Company,  to  be 
delivered  to  the  said  George  Weslinghouse,  Jr., 
on  the  execution  and  delivery  hereof,  and  the 
issue,  payment,  and  delivery  to  the  said  George 
Westinghouse,  Jr.,  of  paid  up  certificates  of  said 
capital  stock,  and  the  amount  of  one  million  dol- 
lars par  value  shall  be  a  full  consideration  of  the 
grant  of  license  herein  made."  The  plant  for  the 
application  and  operation  of  these  patented  dis- 
coveries belongs  to  the  defendant  company. 

The  Commonwealth  excepted  to  the  second  and 
third  findings  of  fact,  and  to  the  conclusion  of  law. 
These  exceptions  were  overruled  by  the  Court 
and  judgment  entered  for  defendant.  Where- 
upon the  Commonwealth  appealed,  assigning  the 
dismissal  of  its  exceptions  for  error. 
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The  arguments  of  counsel  were  substantially 
the  same  as  in  the  case  of  the  Commonwealth  v. 
The  Central  District  and  Printing  Telegraph 
Co.  (ante,  p.  51 G). 

James  A.  Stranahan,  deputy  attorney -general 
(  William  U.  Hcntel,  attorney-general,  with  him), 
for  appellant. 

M.  E.  Olmsted)  for  appellee. 

October  5,  1891.  Williams,  J.  The  busi- 
ness of  the  appellee  is  the  production,  trans- 
portation, and  sale  to  customers  of  natural  gas  in 
Allegheny  County,  with  its  office  in  the  city  of 
Pittsburgh. 

George  Westinghouse,  Jr.,  was  the  inventor 
of  certain  appliances  to  regulate  and  facilitate 
the  transportation,  supply,  and  combustion  of  gas 
which  the  appellee  desired  to  make  use  of  in  its 
business.  It  accordingly  entered  into  an  agree- 
ment with  Mr.  Westinghouse  for  what  is  described 
in  the  agreement  as  a  *'  grant  of  license"  for  the 
exclusive  use  of  his  patents  in  the  county  of 
Allegheny,  in  consideration  for  which  it  agreed 
to  give  him  shares  of  its  capital  slock  amounting, 
at  the  face  value,  to  one  million  of  dollars.  This 
exclusive  "grant  of  license"  was  upon  certain 
conditions  that  limited  the  operation  of  the 
grant.  Among  these  was  one  prohibiting  the 
grant  under  it  of  any  right  outside  of  Allegheny 
County.  Another  reserved  to  Mr.  Westing- 
house,  his  representatives  and  assigns,  the  right 
"  to  make  or  procure  the  making  of  any  or  all 
the  patented  apparatus"  to  be  used  under  the 
grant.  Stripped  of  its  verbiage  the  agreement 
required  Mr.  Westinghouse  to  furnish  the  Phila- 
delphia Company  his  inventions,  enumerated 
therein,  for  use  in  their  business  to  whatsoever  ex- 
tent the  company  might  require  them.  It  re- 
quired him  to  refuse  them  to  all  other  persons  or 
companies  doing  business  in  Allegheny  County. 
The  company  thus  secured  the  exclusive  use  of 
the  manufactured  apparatus  or  machines  in  that 
county.  Mr.  Westinghouse  retained  his  patents, 
the  right  to  manufacture  or  control  the  manufac- 
ture of  the  machines  used  by  the  Philadelphia 
Company,  and  his  original  exclusive  right  to 
make,  sell,  or  use  outside  of  Allegheny  County. 

The  question  raised  on  these  facts  is  whether 
the  stock  used  instead  of  money  to  pay  for  the 
right  to  use,  by  themselves,  their  lessees,  or  ven- 
dees, the  manufactured  apparatus  made  under 
protection  of  the  enumerated  patents,  in  the 
county  of  Allegheny,  was  invested  in  patent 
rights,  and  therefore  exempt  from  the  capital 
stock  tax  imposed  by  the  Commonwealth. 

It  will  be  seen,  by  reference  to  the  contract 
and  the  findings  of  the  Court  below,  that  the  sub- 
ject-matter of  the  sale  or  license  by  Westing- 
house was  not  his  patents,  but  his  machines  or 
apparatus,  manufactured  and  ready  for  the  trade. 


He  did  not  sell  his  right  as  an  inventor,  but  his 
goods  as  a  manufacturer  and  owner,  finished 
and  ready  for  use.  True,  he  agreed  to  sell  to  no 
one  else  in  the  county,  and  to  allow  the  company 
to  control  the  sale  within  the  county  lines,  just 
as  a  manufacturer  of  a  particular  brand  of  cloth 
or  leather  might  agree  to  do  with  a  customer  in 
the  same  county  who  wished  to  control  the  trade 
therein  ;  but  this  was  an  agreement  about  goods 
and  nothing  more. 

This  case  is  ruled  by  the  Commonwealth  of 
Pennn.  v.  The  Central  District  and  Printing 
Telegraph  Co.  [ante,  p.  515],  in  which  an  opinion 
is  this  day  filed.  It  is  unnecessary  to  repeat 
what  was  there  said  upon  the  questions  involved. 
We  adopt  the  reasons  given  for  the  decision  in 
that  case^  as  part  of  this  opinion. 

The  judgment  is  reversed,  and  judgment  is 
now  entered  in  favor  of  the  Commonwealth 
against  the  Philadelphia  Company  for  the  sum 
of  five  thousand  dollars,  with  interest. 

[See  preceding  case.] 

H.  C.  O. 


May  '89,  43.  June  1,1891 

Commonwealth  v.  Northern  Electric 
Light  and  Power  Co. 

Corporations — Taxation  Act  of  June  80,  1885 

—  Manufacturing  companies — Electric  light 
companies. 

A  company  that  prodnee*  electricity  and  sells  it  to 
customers  for  the  generation  of  light,  heat,  or  power, 
is  not  a  manufacturing  company  within  the  meaning 
of  the  Act  of  June  30,  1885  (F.  L.  193),  exempting  the 
capital  stock  of  manufacturing  oompauies  from  tax- 
ation. 

Appeal  of  the  Northern  Electric  Light  and 
Power  Com|»any,  defendant,  from  the  judgment 
of  the  Common  Pleas  of  Dauphin  County,  upon 
an  account  settled  by  the  auditor-general  for  tax 
on  capital  stock,  for  the  tax  year  1886,  under  §  4 
of  the  Act  of  June  7,  1879. 

The  case  was,  by  agreement  of  counsel,  tried 
by  the  Court  without  a  jury,  and  the  facts  as 
found  by  Simonton,  P.  J.,  were  as  follows: — 

"  ( 1 )  Defendant  is  a  Pennsylvania  corporation, 
chartered  under  the  provisions  of  the  Corporation 
Act  of  1874  (P.  L.  73),  and  its  several  supple- 
ments, for  the  purpose,  as  stated  in  the  applica- 
tion for  a  charter,  of  4  carrying  on  the  business 
of  manufacturing,  procuring,  owning,  and  operat- 
ing various  and  different  kinds  of  apparatus  and 
machinery  used  in  producing  light,  heat,  or  power 
by  electricity,  and  to  establish,  put  up,  and  run 
circuits;  to  use  electricity  in  lighting  streets  and 
buildings,  or  to  furnish  it  for  heat  or  power, 
and  to  construct,  erect,  or  set  up  all  kinds  and 
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character  of  machinery  and  supplies  used  directly 
or  indirectly  as  a  part  or  in  connection  with  or 
incidental  to  an  electric  plant  for  the  arc  or  in- 
candescent light,  and  necessary  for  the  establish- 
ment,  maintaining,  and  running  of  such  a  plant.' 
The  business  in  which  defendant  is  actually  en- 
gaged is  in  furnishing  light  by  electricity  by  the 
Thomson-Houston  system  only,  to  customers  at 
an  agreed  price. 

"(2)  Defendant  made  a  report  for  the  year 
embraced  in  the  settlement,  as  required  by  the 
Act  of  1879,  appraising  its  capital  stock,  upon 
which  a  dividend  for  a  less  amount  than  six  per 
cent,  had  been  made  during  the  tax  year,  at 
$100,000,  and  on  January  31,  1888,  the  auditor- 
general  settled  an  account  against  it  for  tax  on 
capital  stock,  in  accordance  with  said  report, 
amounting  to  $300,  under  section  4  of  the  Act  of 
1879  (P.  L.  114),  and  this  is  an  appeal  from  said 
settlement. 

"  (3)  The  report,  containing  the  appraisement, 
was  made  under  protest,  defendant  claiming  to  be 
exempt  from  taxation,  because  it  is,  as  it  avers,  a 
manufacturing  corporation,  and,  therefore,  with- 
in the  terms  of  section  20,  of  the  supplement  to 
the  Act  of  June  7,  1879,  passed  June  30,  1885, 
which  repeals  the  revenue  laws  of  this  Common- 
wealth so  far  as  they  apply  to  manufacturing  cor- 
porations.   (P.  L.  1885,  p.  194.) 

"  (4)  Defendant  claims,  in  its  specifications  of 
appeal,  that  a  considerable  portion  of  its  capital 
stock  is  invested  in,  and  represents  patent  rights 
granted  by  the  government  of  the  United  States, 
and  that  the  portion  of  its  stock  so  invested  is 
not  taxable.  But  no  evidence  was  given  on  the 
trial  to  establish  this  allegation,  or  which  tended 
to  show  that  the  value,  of  any  patent  rights  was  in- 
cluded in  the  appraisement,  or  that  any  capital  in- 
vested in  patent  rights  is  taxed  by  the  settlement 
appealed  from.  On  the  contrary,  the  proof  showed, 
and  we  find  as  a  fact,  that  the  patent  rights  are 
worthless,  and  that  the  said  settlement  does  not 
tax  any  capital  so  invested. 

"(5)  In  addition  to  the  foregoing  facts  we 
adopt  the  facts  found  in  the  opinion  filed  here- 
with in  the  case  of  the  Commonwealth  t\  United 
States  Electric  Lighting  Co.  (427  June  Term, 
1888),  taken  from  the  testimony  of  Prof.  Henry 
Morton,  as  fully  as  if  set  out  at  length  herein ; 
this  testimony  being,  by  agreement  of  counsel, 
considered  as  taken  in  this  case  also. 

"  For  the  reasons  given  in  the  opinion  just 
cited,  which  we  adopt  as  if  filed  in  this  case,  we 
find  the  following 

"  CONCLUSIONS  OF  LAW. 

"  First.  Defendant  is  not  a  manufacturing 
corporation,  and  is  not  exempt  from  taxation  on 
its  capital  stock  by  section  20  of  the  Act  of  June 
30,  1885,  but  is  subject  to  the  tax  on  capita) 


stock  imposed  by  section  4,  of  the  Act  of  June  7, 
1879. 

"  Second.  The  4th  section  of  the  Act  of  June 
7,  1879,  is  not  unconstitutional  because  in  con- 
flict with  section  1,  of  Article  IX.,  of  the  Con- 
stitution of  Pennsylvania. 

"  Third.  Said  section  is  not  unconstitutional 
and  void  bf cause  in  conflict  with  section  1,  of 
Article  XIV.,  of  the  Amendments  to  the  Con- 
stitution of  the  United  States. 

"  Fourth.  Defendant  is  not  taxable  upon  so 
much  of  its  capital  stock  as  is  invested  in  putent 
rights,  and  the  appraisement  made  by  the  officers 
of  defendant  does  not  include  any  valuation  upon 
said  rights,  nor  is  any  capital  invested  in  them 
taxed  or  intended  to  be  by  the  judgment  directed 
to  be  entered  in  this  case. 

"  Fifth.  The  Commonwealth  is  entitled  to 
judgment  as  follows  : — 

Tax  at  three  mills  on  $100,000  $300  00 

Interest  at  12  per  cent,  from  April  27,  1S88,  86  60 
Attorney-General's  commission   15  00 

Total,  $:i51  60 

"  For  which  amount  judgment  is  directed  to  be 
entered  against  defendant  if  exceptions  be  not 
filed  within  the  time  limited  by  law." 

The  opinion  of  Simonton,  P.  J.,  in  Common- 
wealth t\  United  States  Electric  Lighting  Co., 
adopted  as  part  of  the  finding  and  opinion  of 
Simonton,  P.  J.,  in  the  present  case,  is  as  fol- 
lows : — 

COM'TII  V.  VS.  8.  ELECTRIC  LIGHTING  CO. 

"  This  case  was,  by  agreement  of  the  parties, 
tried  by  the  Court  withouta  jury.  The  following 
are  the 

"  FINDINGS  OF  PACT. 

"(1)  Defendant  is  a  Pennsylvania  corpora- 
tion, chartered  under  the  provisions  of  the  Cor- 
poration Act  of  1874  (P.  L.  73),  and  its  several 
supplements,  and  is  engaged,  in  Philadelphia,  in 
the  business  of  furnishing  light  to  Customers  by 
electricity  through  the  medium  of  the  are  elec- 
tric lamp,  for  which  the  customers  pay  a  fixed 
rate  peV  day.  The  manner  in  which  the  light  is 
produced  is  stated  as  follows,  in  his  testimony 
by  Prof.  Henry  Morton,  president  of  the  Stevens 
Institute  of  Technology,  Iloboken,  New  Jersey, 
an  expert  in  electricity  and  electric  science,  of  very 
great  experience :  'The  coal  is  burned  in  a  furnace 
under  a  steam  boiler;  the  steam  is  used  in  a 
steam  engine  to  produce  motion — produce  power, 
as  we  call  it,  and  the  power  is  used  to  rotute  the 
armature  in  a  certain  relation  with  what  we  call 
the  magnetic  field.  Now,  when  the  armuture 
turns  around  in  the  presence  of  the  magnetism 
of  the  magnetic  field,  currents  are  produced  in 
the  wires  of  which  the  armature  consists,  and 
those  currents  are  carried  along  the  wire,  and 
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affect  the  lamps  when  they  reach  them.  And 
it  is  hy  that  means  that  the  electric  force,  or 
electricity,  or  electric  power,  is  generated;  and 
generated,  you  Bee,  in  consequence  of  the  opera- 
tion  of  those  instrumentalities,  the  source  being 
the  coal  burned  under  the  boiler,  and  the  result 
being  those  various  transformations  by  which 
we  finally  reach  the  current  which  passes  into  the 
lamp,  and  is  then  again  transformed  into  light. 

44 4  The  electricity,  which  furnishes  the  light, 
does  not  exist  until  the  armature  revolves.  The 
revolution  of  the  armature  brings  into  being 
something  that  did  not  exist  before — that  is,  this 
electric  energy,  or  energy  in  this  electric  form. 
When  the  motion  begins,  in  mo6t  machines  it 
begins  by  development  from  a  minute  quantity. 
From  that  minute  and  insignificant  quantity  the 
revolution  of  the  apparatus  causes  a  development 
and  the  accumulation  of  the  fluid,  and  accumu- 
lating as  the  result  of  that,  and  developing  the 
current  of  electricity  ;  and  then  this  passes  out 
and  on  to  the  wires,  and  there  is  the  moment  of 
creation — we  may  say  its  creation.  But  its  source 
in  the  philosophic  sense  is  the  latent  energy  of 
the  coal.  If  the  coal  is  not  burned  we  cannot 
have  the  engine  moved,  nor  the  dynamo,  and 
therefore  we  cannot  get  the  electricity  ;  and  the 
electricity  is  derived,  at  its  prime  origin,  from 
the  coal ;  but  not,  however,  extracted  from  the 
coal — it  was  not  there,  but  created  by  utilizing 
the  lateut  energy  of  the  coal. 

"  4  The  electricity  which  is  created  and  gathered 
passes  into  the  wire,  and  clear  through  the  wire. 
A  dynamo  machine  may  be  likened — as  being 
perfectly  analogous,  in  one  sense — to  a  pump, 
which  pumps  something  through  a  series  of 
pumps ;  and  when  we  want  to  explain  and  work 
out  problems  on  this  subject  of  electricity,  it  is 
common  for  every  one  to  turn  from  books,  and  to 
take  the  pumping  of  water  through  pipes  as  an 
analogy,  and  better  than  books. 

44  4  In  the  arc  system,  light  is  thus  produced: 
The  two  points  in  the  ordinary  lamp — the  two 
poles  of  the  current,  or  the  two  carbon  rods, 
which  are  suspended  in  it,  are  first  brought  in 
contact,  so  as  to  allow  the  electricity  to  gain  a 
full,  abundant  play  through  their  points.  Being 
in  connection,  the  electricity  begins  to  flow. 
Having  established  this  flow,  the  points  are 
slowly  separated  by  a  slight  interval.  As  they 
are  separated,  the  distance  being  infinitesimal, 
and  very  slowly,  the  energy  of  the  current 
enables  it  to  spring  across  the  minute  interval, 
and  when  it  does  so  it  produces  a  great  beat, 
both  at  the  point  which  it  leaps  from,  and  which 
it  leaps  to,  and  it  vaporizes  the  carbon,  and  also, 
by  special  electric  action  through  the  points,  and 
tearing  through  the  particles  of  carbon,  it  evolves 
gas ;  and  so  the  space  between  the  poles,  as  they 
are  slowly  drawn  apart,  is  filled  with  an  amount 


of  gas  vapor,  and  the  vapor  becomes  intensely  hot 
by  the  action  of  the  current  upon  it,  and  also  the 
carbon,  a  very  combustible  body  in  the  presence 
of  air,  burns — and  that  is  the  true  flame  of  gas, 
different  only  in  degree  in  the  candle — the  solid 
matter  of  the  gas  is  first  burned  in  the  vapor, 
and  this  burns — and  that  is  the  burning  of  the 
candle. 

44  4  In  the  case  of  the  electric  light,  we  have 
some  combustion,  or  a  portion  of  the  combustion, 
by  the  carbons  themselves,  which  burning,  forms 
carbonic  acid,  and  that  gives  a  part  of  the  light ; 
but  only  a  portion.  Considerably  the  larger  pro. 
portion  of  the  light  developed  in  the  arc,  as  we 
call  it,  is  the  light  produced  by  the  passage  of 
electricity  through  that  vapor;  but  the  light  so 
developed  has  its  origin — the  energy  which  there 
becomes  light  has  its  origin — in  the  burning  of 
coal  under  the  boiler  of  the  engine.' 

44  The  secretary  and  treasurer  of  defendant 
made  a  report  to  the  auditor-general,  as  required 
by  law,  of  its  capital  stock  for  the  year  embraced 
in  the  settlement,  showing  that  during  the  year 
one  dividend  of  two  and  one  half  per  cent,  on 
the  capital  stock  of  $1,000,000  had  been  paid, 
and  appraised  the  capital  stock  at  $100,000. 
The  auditor-general  was  not  satisfied  with  this 
appraisement,  but  without  asking  the  officers  of 
the  company  defendant  to  make  any  other,  he 
valued  the  capital  stock  in  the  settlement  at 
$416,66G.66§,  and  settled  the  tax  upon  that 
amount.  The  basis  upon  which  this  valuation 
was  made  by  the  auditor-general,  was  the 
assumption  that  a  capital  stock  of  one  million 
dollars  paying  a  dividend  of  two  and  one-half 
per  cent,  was  worth  the  amount  at  which  he 
valued  it.  The  testimony  shows,  however,  and 
we  find  as  a  fact,  that  this  dividend  of  2$  per 
cent,  was  not  earned  during  the  year,  but  if 
earned  at  all  was  the  result  of  the  operations  of 
the  company  from  its  organization  in  September, 
1881,  up  to  1885.  We  further  find  as  a  fact,  that 
a  large  part  of  the  capital  of  the  company  was, 
at  and  soon  after  its  organization,  invested  in 
the  purchase  of  patent  rights,  which  at  the  time 
of  the  report  and  appraisement,  made  by  the 
secretary  and  treasurer  of  the  company,  had 
become  worthless,  and  that  the  appraisement 
made  by  the  officers  of  the  company  was  correct 
and  represented  the  full  value  of  the  stock  at 
that  time.  In  making  this  appraisement  they 
did  not  put  any  value  upon  the  patent  rights. 
No  testimony  was  given  on  behalf  of  the  Com- 
monwealth on  the  trial  to  show  that  the  capital 
stock  of  the  defendant  was,  at  the  time  the  report 
and  appraisement  were  made,  of  any  greater  value 
than  $100,000,  the  sum  at  which  it  was  appraised. 

44  The  return  and  appraisement  spoken  of  above 
was  made  under  protest,  defendant  claiming  that 
4  the  character  of  the  business  of  the  company, 
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to  wit :  engaging  in  and  carrying  on  the  business 
of  buying,  manufacturing,  and  selling  machinery 
for  the  production  and  distribution  of  electricity, 
and  of  producing  electricity  and  of  selling  and 
furnishing  the  same  for  light,  heat,  and  power  or 
for  any  other  purpose,  entitled  it  lo  exemption 
from  taxation  as  a  manufacturing  corporation.' 
But  no  evidence  was  given  upon  the  trial  to  show 
that  the  company  was  in  any  way  engaged  in 
manufacturing  machinery  of  any  kind. 

44  By  section  4  of  the  Act  of  June  7,  1879 
(P.  L.  112),  all  corporations  with  certain  excep- 
tiona  that  could  not  include  the  corporation 
defendant,  were  made  liable  to  a  tax  on  capital 
slock.  Sec.  20  of  the  Act  of  June  30,  1885 
(P.  L.  193),  which  is  a  further  supplement  to 
the  Act  of  1879,  enacts:  'That  the  tax  laid 
upon  manufacturing  corporations  by  and  under 
the  revenue  laws  of  this  Commonwealth  be  and 
the  same  are  hereby  abolished  as  to  such  cor- 
porations, and  the  laws  under  which  such  taxes 
are  hud  and  collected  be  and  the  same  are 
hereby  y  repealed  so  far  and  so  far  only  as  they 
apply  to  and  affect  manufacturing  corporations ;' 
with  certain  provisos,  which  cannot  affect  this  case. 

"  Defendant  claims  that  it  is  a  manufacturing 
corporation  and  is  exempted  from  the  tax  on 
capital  stock  by  this  section  of  the  Act  of  1885. 

"It  is  a  well-settled  principle  that  when  a  tax  is 
claimed,  a  clear  warrant  of  law  for  it*  imposition 
must  be  shown  before  it  can  be  collected.  And 
it  is  equally  well  settled  that  when  a  tax  is  clearly 
imposed  by  general  Act,  any  one  claiming  ex- 
emption must  show  clearly  that  such  exemption 
exists.  The  principle,  as  .stated  in  Cooley  on 
Taxation,  146,  is:  *  The  intention  to  exempt 
must  in  any  case  be  expressed  in  clear  and  un- 
ambiguous terms;  taxation  is  the  rule,  exemption 
is  the  exception.  All  exemptions  are  to  be 
strictly  construed.  They  embrace  only  what  is 
within  their  terms.' 

44  To  the  same  effect  is  Academy  of  Fine  Arts 
r.  Philadelphia  County  (22  Pa.  496),  where  it  is 
said :  *  No  interests,  falling  within  the  general 
description  of  taxable  property,  can  claim  ex- 
emption from  bearing  their  just  proportion  of 
public  charges,  unless  the  exemption  be  so 
clearly  expressed  in  the  statute  as  to  admit  of  no 
other  construction.  It  is  never  to  be  presumed 
that  the  Legislature  intend  to  lay  unequal  burdens 
upon  the  people ;  and  their  enactments  are  not 
to  be  construed  so  as  to  produce  that  result, 
unless  the  intent  is  so  plainly  expressed  as  to 
render  it  unavoidable.' 

44  Defendant  is  clearly  included  in  section  4  of 
the  Act  of  1879  ;  it  must,  therefore,  to  be  relieved, 
show  that  it  is  unmistakably  included  in  the  ex- 
emption provided  for  in  section  20  of  the  Act  of 
18X5.  In  other  words,  it  mu9t  show  clearly  that 
it  is  a  manufacturing  corporation. 


44  We  have  not  been  referred  to,  nor  have  we  been 
able  to  find,  any  definition  of  the  terms  4  manu- 
facture' or  4  manufacturing,'  that  do  not  limit 
them  to  the  production  of  material  substances. 
In  Brande's  Encyclopaedia,  '  manufacture'  is  de- 
fined :  4  The  term  employed  to  designate  the 
changes  or  modifications  made  by  art  or  industry 
in  the  form  or  substance  of  material  articles,  in 
the  view  of  rendering  them  capable  of  satisfying 
some  want  or  desire  of  man  ;  and  44  manufactur- 
ing industry"  consists  in  the  application  of  art, 
science,  or  labor  to  bring  about  certain  changes 
or  modifications  of  already  existing  materials.' 
Webster  defines  manufacture  to  be  4  the  operation 
of  making  wares  of  any  kind,  the  process  of 
reducing  raw  materials  to  a  form  suitable  for  use, 
by  the  hands,  by  art,  or  by  machinery ;'  and  a 
manufactured  article  to  be  4  anything  mnde  from 
raw  materials  by  the  hand,  by  machinery,  or  by 
art ;'  and  practically  the  same  definition  is  given 
by  Worcester,  who,  explaining  merchandise, 
goods,  ware,  and  produce  as  synonyms,  says  that 
4  wares  are  manufactured  and  may  be  goods  or 
merchandise.' 

44  In  an  extended  note  to  Engle  v.  Sohn  (52 
Am.  Rep.  103),  reference  is  made  to  a  large 
number  of  cases  in  which  the  question  arose 
what  was  a  manufacture  or  who  was  a  manu- 
facturer. And  in  every  case  in  which  it  was 
held  that  either  term  applied,  it  was  assumed  that 
the  articles  produced  must  be  material  sub- 
stances. 

44  Whatever  electricity  may  be,  it  is  manifestly 
and  admittedly  not  a  material  substance,  and 
whatever  electric  light  companies  do,  they  do 
not,  in  generating  or  evolving  electricity  4  make 
changes  or  modifications  by  art  or  industry  in 
the  form  or  substance  of  material  articles.'  They 
do  not  make  4  wares  of  any  kind,'  nor  4  reduce 
raw  materials  to  a  form  fit  for  use.' 

44  Because  of  the  novelty  of  the  subject,  and 
of  our  desire  to  do  justice  to  the  defendant,  we 
have  adopted  the  language  of  its  erfpert  witness 
at  considerable  length  in  the  finding  of  facts; 
but  when  all  has  been  heard  that  can  be  said  on 
the  subject,  nothing  has  been  said  to  lead  to  the 
belief  that  electricity  is  a  material  substance,  nor 
is  it  claimed  by  any  one  so  to  be;  therefore,  its 
production  or  generation  or  evolution  does  not 
come  within  the  authoritative  lexicographic, 
scientific,  or  legal  definition  of  the  terms  4  manu- 
facture'or  4  manufacturing;' and  hence  we  cannot 
say  that  defendant  manufactures  electricity.  It 
is,  however,  strenuously  contended  by  defendant's 
counsel,  that,  even  if  it  does  not  manufacture 
electricity,  it  does  manufacture  and  sell  light,  and 
for  that  reason  is  a  manufacturing  company. 
But  what  is  light?  In  XIV.  Encyc.  Brit.,  576, 
it  is  sail! :  4  Sound  may  be  defined  as  any  effect 
on  the  sense  of  hearing ;  and  in  the  same  way 
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light  may  be  defined  as  any  effect  on  the  sense  of 
sight.'  And  in  ihe  same  authority  (VIII.,  569), 
in  the  article '  Ether,'  it  is  said  :  '  That  light  is  not 
itself  a  substance  may  be  proved  from  the  phe- 
nomenon of  interference.  A  beam  of  light  from 
a  single  source  is  divided  by  certain  optical 
methods  into  two  parts,  and  these,  after  travelling 
by  different  paths,  are  made  to  reunite  and  fall 
upon  a  screen.  If  either  half  of  the  beam  is 
stopped,  the  other  falls  on  the  screen  and  illumi- 
nates it,  but  if  both  are  allowed  to  pass,  the  screen 
in  certain  places  becomes  dark,  and  thus  shows 
that  the  two  portions  of  light  have  destroyed 
each  other.  Now,  we  cannot  suppose  that  two 
bodies  when  put  together  can  annihilate  each 
other  ;  therefore  light  cannot  be  a  substance/ 

"  So  far  as  is  at  present  known,  it  is  the  undula- 
tions of  that  which,  because  they  do  not  know  what 
it  is,  scientists  call  the  4  luminiferous  ether*  which 
produce,  4  on  the  sense  of  sight,'  the  effect  of 
light.  But  the  undulations  are  no  more  material 
substances  than  the  light  itself.  They  are  to  the 
ether  what  waves  are  to  water,  successive  motion 
of  different  •  particles.  Another  analogy  is  the 
undulations  in  the  air,  which  produce  the 
4  effect  on  the  sense  of  hearing'  which  we  call 
sound.  These  undulations  with  the  telephone  by 
electricity  produce  the  effect  of  sound  at  great 
distances,  and  if  we  might  judge  by  anatogy  we 
should  be  inclined  to  say  that  it  is  the  undulations 
of  the  4  luminiferous  ether,'  which,  by  the  use  of 
electricity,  by  means  of  electric  wires,  are  in- 
duced and  extended  to  the  lamps  and  4  produce 
the  effect  of  light.'  And  that  it  might,  with  the 
same  reason,  be  said,  that  in  the  u?e  of  the  tele- 
phone sound  is  manufactured,  as  that  in  the  use 
of  the  electric  lighting  apparatus  there  is  a 
manufacture  of  light. 

"  Without  enlarging  further  upon  a  subject  of 
which  we  confessedly  know  very  little,  we  con- 
tent ourselves  with  saying  that  defendant  has 
not,  in  our  opinion,  so  clearly  shown  itself  to  be 
a  manufacturing  corporation  as  to  warrant  us  in 
holding  that  it  is  exempt  from  taxation  upon  its 
capital  stock. 

"  We  do  not  overlook  the  argument  of  counsel, 
based  upon  the  language  used  by  the  Legislature 
in  the  Corporation  Act  of  1874,  which  in  sec- 
tion 34,  provided,  among  other  things,  that  gas 
companies,  or  companies  for  the  supply  of  light 
and  heat,  may  erect  and  maintain  *  the  necessary 
buildings,  machinery,  and  apparatus  for  "  manu- 
facturing" gas,  heat,  or  light  from  coal  or  other 
material,  and  distributing  the  same ;'  and  in  the 
supplement  thereto,  of  June  2,  1887,  that: 
*  Where  any  such  company  shall  be  incorporated 
for  the  supply  of  heat,  light,  and  fuel,  or  any  of 
them,  by  any  process  of  44  manufacture,"  it  shall 
have  authority,'  etc. ;  but  we  understand  that,  in 
these  Act*,  the  term  manufacture  is  used  in  the 


sense  of  producing  or  furnishing,  and  as  a  con- 
venient single  term  sufficient  for  the  purpose  in 
view,  but  not  intended  as  a  legal  definition  or  ex- 
tension  of  the  terms  4  manufacture'  or  4  manufac- 
turing.' 

44  The  same  argument  is  made  from  the  lan- 
guage of  Mr.  Justice  Green,  in  Emerson  v. 
Commonwealth  (108  Pa.  Ill),  in  which  he  says : 
4  Neither  light  nor  heat  can  be  produced  by  any 
human  agency  except  by  some  species  of  manu- 
facture. If  either  is  the  result  of  the  mere  com- 
bustion of  natural  substances,  that  very  combus- 
tion is  a  method  of  manufacture.'  But  it  is 
manifest  that  the  term  4  manufacture' is  here  used 
in  its  widest  sense,  as  the  antithesis  to  production 
by  natural  causes,  and  that  it  does  not  and  was 
not  intended  to  furnish  any  authority  or  criterion 
for  the  construction  of  section  20  of  the  Act  of 
1885. 

44  We  do  not  think  that  corporations  of  the 
kind  to  which  defendant  belongs  come  within  the 
policy  of  the  Legislature  in  enacting  sec.  20, 
which  we  understand  to  be  the  proposed  encour- 
agement to  manufacturing  corporations  to  estab- 
lish themselves  and  carry  on  their  operations 
within  the  limits  of  the  Commonwealth  rather 
than  beyond  its  borders;  a  policy  which  conld 
apply  only  to  manufactories  of  such  a  nature  that 
they  might  be  located  in  one  place  or  another  as 
interest  and  preference  might  dictate.  But  elec- 
tric light  companies,  if  they  exist  at  all,  must  ex- 
ist in  the  towns  and  cities  to  be  supplied  with 
light,  and  cannot  choose  whether  they  will  carry 
on  their  operations  within  or  without  the  Com- 
monwealth. Therefore,  exempting  them  from 
taxation  would  probably  not  bring  capital  into 
the  State,  and  taxing  them  would  certainly  not 
drive  it  out. 

44  We  have  recently  decided  that  capital  stock 
invested  in  patent  rights  is  not  taxable,  and  if 
the  evidence  showed  that  any  part  of  the  amount 
of  the  appraisement  represented  the  value  of 
patent  rights  and  was  taxed  in  the  settlement,  we 
would  say  that,  to  that  extent,  the  settlement  was 
erroneous  (Commonwealth  r.  United  Gas  Im- 
provement Company,  Dauphin  County  Common 
Pleas).    [7  Pa.  C.  C.  Rep.  116.] 

44  But  as  we  hold  that  the  tax  must  be  calcu- 
lated upon  the  amount  of  the  appraisement  as 
made  by  defendant's  officers,  and  as  this  does  not 
include  the  valuation  of  any  patent  rights,  the 
tax  must  be  calculated  upon  the  whole  amount  of 
the  appraisement. 

44  Defendant  specifies,  as  objections  to  the  set- 
tlement, in  its  appeal,  that  the  4th  sec.  of  the 
Act  of  June  7, 1879,  is  unconstitutional  and  void, 
because  in  conflict  with  sec.  1,  Article  IX.,  of 
the  Constitution  of  Pennsylvania,  which  requires 
that  all  taxes  shall  be  uniform  upon  the  same 
class  of  subjects  within  the  territorial  limits  of 
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the  authority  levying  the  same,  and  also  because 
it  is  in  conflict  with  sec.  1,  of  Article  XIV.,  of 
the  Amendments  to  the  Constitution  of  the 
United  States,  which  provides  that  no  State 
shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  the  citi- 
zens, etc.  We  do  not  think  that  either  of  these 
objections  can  be  sustained. 

44  We  have,  therefore,  arrived  at  the  following — 

"  CONCLUSIONS  OF  LAW. 

"(1)  Defendant  is  not  a  manufacturing  cor- 
poration, and  is  not  exempt  from  taxation  on  its 
capital  stock  by  section  20  of  the  Act  of  June  30, 
1885,  but  is  subject  to  the  tax  on  capital  stock 
imposed  by  section  4  of  the  Act  of  June  7,  1879. 

"(2)  The  4th  section  of  the  Act  of  June  7, 
1879,  is  not  unconstitutional,  because  in  conflict 
with  section  1,  of  Article  IX.,  of  the  Constitution 
of  Pennsylvania. 

"  (S)  Said  section  is  not  unconstitutional  and 
void  because  in  conflict  with  section  1,  Article 
XIV.,  of  the  Amendments  to  the  Constitution  of 
the  United  States. 

"(4)  The  settlement  appealed  from  in  this 
case  in  erroneous,  so  far  as  the  capital  stock  of 
defendant  is  taxed  upon  a  valuation  other  or 
greater  than  that  fixed  in  the  report  and  ap- 
praisement made  by  the  secretary  and  treasurer 
of  defendant. 

"(5)  Defendant  is  not  taxable  upon  so  much 
of  its  capital  stock  as  is  invested  in  patent  rights, 
and  the  appraisement  made  by  the  officers  of  land  delivered  to 
defendant  does  not  include  any  valuation  upon  j  to  produce  light, 
said  rights,  nor  is  any  capital  invested  in  them 
taxed  or  intended  to  be  by  the  judgment  directed 
to  be  entered  in  this  case. 

44  (6)  The  Commonwealth  is  entitled  to  judg- 
ment as  follows : — 

Tax  at  three  mills  on  $100,000  .  .  .  $300  00 
Interest  at  12  per  cent,  from  April  27, 1888,  36  60 
Attorney-General's  commission,    .    .    .    15  00 


Total, 


go 


for  which  amount  judgment  is  directed  to  be 
entered  against  defendant  if  exceptions  be  not 
filed  within  the  time  limited  by  law." 

From  the  judgment,  as  stated  ante,  p.  521,  the 
Northern  Electric  Light  and  Power  Co.  appealed, 
specifying  for  error  that  the  Court  erred  ( 1 )  in  the 
first  conclusion  of  law  ;  (2)  in  directing  judgment 
to  be  entered  in  favor  of  the  Commonwealth,  and 
(3)  in  not  directing  judgment  to  be  entered  for 
defendant. 

M.  E.  Olmsted  (with  him  Charles  R.  Morgan, 
Jr.,  and  Francis  D.  Lewis),  for  appellant. 

William  U.  Hensel,  attorney -general  (with 
him  James  A.  Stranahan,  deputy  attorney-gen- 
eral), for  appellee. 


October  5,  1891.  Williams,  J.  This  case 
presents  a  new  and  an  interesting  question,  viz., 
is  a  company  that  produces  electricity,  and  sells 
it  to  customers  for  the  generation  of  light,  heat, 
or  power,  a  manufacturing  company  within  the 
meaning  of  the  Act  of  1885,  excepting  the  capital 
stock  of  manufacturing  companies  from  taxa- 
tion ? 

This  case  was  tried  without  a  jury,  and  the 
facts  upon  which  the  judgment  was  based  appear 
in  the  findings  of  the  Court  below.  One  of*  these 
which  was  based  upon  the  opinion,  and  largely 
expressed  in  the  words  of  an  expert  electrician 
who  was  called  as  a  witness,  asserts  that  the  elec- 
tricity sold  by  the  company  was  created  by  the 
process  adopted  by  the  company.  The  learned 
Judge  says :  44  The  electricity  which  furnishes 
the  light  does  not  exist  until  the  armature  re- 
volves. The  revolution  of  the  armature  brings 
into  being  something  that  did  not  exist  before — 
that  is,  this  electric  energy,  or  energy  in  this 
electric  form." 

In  the  same  finding  he  described  the  process 
by  which  this  product  is  evolved  or  created,  as 
follows  :  44  Coal  is  burned  under  the  boilers  pro- 
ducing heat.  The  heat  generates  steam  in  the 
boilers  which  moves  the  engine.  The  engine 
supplies  the  power  by  which  the  armature  is 
made  to  revolve.  The  revolution  of  the  arma- 
ture produces  electric  currents  where  they  did 
not  exist  before.  The  electricity  thus  generated 
is  carried  over  wires  provided  by  the  company 
its  customers,  where  it  is  used 
The  process  by  which  elec- 
tricity is  made  to  furnish  light  is  found  to  consist 
of  the  movement  of  an  electric  current  from  one 
carbon  point  to  another,  which  are  made  part  of 
its  circuit.  In  leaping  from  one  point  to  another 
great  heat  is  developed  by  the  energy  of  the  cur- 
rent. This  heat  liberates  or  evolves  from  the 
carbons  a  gas  which  it  burns.  The  light  is  thus 
found  to  be  due  partly  to  the  passage  of  the  elec- 
tric current  between  the  carbon  points  and  partly 
to  the  combustion  of  the  gas  furnished  by  the 
heated  carbons." 

Notwithstanding  these  findings,  which  showed 
n  creation,  or  44  bringing  into  being  where  it  did 
not  exist  before,"  of*  the  electricity  sold  by  the 
company,  the  learned  Judge  held  as  a  matter  of 
law  that  the  process  was  not  one  of  manufacture, 
because  the  product  was  not  a  material  substance. 
Conceding  that  the  thing  sold  was  44  brought  into 
being,"  made,  manufactured,  in  the  common  use 
of  that  word,  he  denied  that  such  making  was 
in  a  legal  sense  a  manufacture,  because  it  did  not 
appear  affirmatively  of  what  the  mysterious  pro- 
duct was  made,  and  that  it  was  material  as  matter 
is  now  defined.  This  conclusion  appears  to  have 
been  drawn  from  the  derivation  and  definition  of 
the  word  manufacture,  and  is  forcibly  presented 
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in  a  learned  opinion  in  which  lexicons  and  hooks 
of  reference  are  largely  drawn  upon.  It  is  very 
clear  that  the  word  originally  meant  hand  made. 
It  is  equally  clear  in  the  light  of  the  definitions 
collated  by  the  learned  Judge,  that  its  meaning 
has  expanded  with  the  advance  of  the  arts  and 
sciences  until  it  has  come  to  mean,  as  a  verb,  the 
making  of  anything  by  human  art  or  skill  (Bur- 
rell's  Law  Diet.),  and  as  a  noun,  anything  mude 
by  art  or  skill  (Rap.  &  Lawrence  Law  Die). 
The  mere  appropriation  of  an  article  which  is 
furnished  by  nature,  is  not  a  manufacture.  Thus, 
the  liberation  of  natural  gas  or  oil  from  the  earth 
and  its  transportation  to  consumers,  is  not  a  manu- 
facture ;  but  the  production  of  illuminating  gas 
is.  (Nassau  Gas-Light  Co.  v.  Brooklyn,  89  N. 
Y.  409 ;  also  Emerson  v.  The  Commonwealth, 
108  Pa.  111.)  The  collection,  storage,  prepara- 
tion for  market,  and  transportation  of  ice,  is  not  a 
manufacture,  but  the  production  of  ice  by  arti- 
ficial means  is.  (People  v.  Knickerbocker  Ice 
Co.,  99  N.  Y.  181.)  A  telegraph  company  pro- 
duces electricity  by  artificial  means,  but  it  uses  it 
in  its  own  business  as  a  carrier  of  messages  for 
the  public  ;  so  does  a  telephone  company.  Both 
receive  messages  for  carriage  and  deliver  them  at 
the  point  of  destination.  They  transport  for  their 
customers.  This  company,  whose  character  we 
are  considering,  sells  the  electricity  it  makes,  or 
"  brings  into  being,"  as  a  commodity.  It  pro- 
vides the  lamps  or  appliances  for  the  use  of  its 
customers,  by  means  of  which  the  light  is  pro- 
duced;  it  sells  them  the  electricity,  measures  it 
as  it  is  delivered,  and  is  paid  according  to  the 
quantity  furnished.  Whatever  electricity  may 
be,  it  seems  to  be  absolutely  within  the  power 
and  under  the  control  of  the  company  that  brings 
it  into  being.  It  is  compelled  by  the  process 
employed  to  come  into  being.  It  is  secured, 
stored,  poured  out,  or  liberated  at  will.  Its! 
manifestations  are  both  seen  and  felt.  It  mows 
with  incredible  velocity  and  power.  It  carries 
the  tones  and  inflections  of  the  human  voice,  or 
moves  loaded  cars,  depending  on  the  volume  of 
the  current  and  the  manner  of  its  application. 
It  may  he,  in  the  hands  of  the  physician,  a  sooth- 
ing remedial  agent ;  and  in  the  hands  of  the  law, 
an  instrument  of  execution  swifter  and  surer  thau 
the  headsman's  axe.  It  may  be  too  early  to  say 
just  what  it  is.  The  scientist,  whose  views  the 
learned  Judge  adopted,  may  be  right  or  wrong. 
We  have  no  need  to  decide  that  question. 

Laws  are  written  ordinarily  in  the  language  of 
the  people  and  not  in  that  of  science;  and  if  this 
case  depended  on  the  question  on  which  it  turned 
in  the  Court  below,  we  should  be  led  by  the  find- 
ings of  fact  to  a  different  conclusion  of  law  from 

c 

that  which  was  there  reached,  and  hold  that  this 
company  was  a  manufacturing  company.  But 
we  think  the  controlling  question  in  this  case  is 


that  of  the  sense  in  which  the  words  "  manufac- 
turing companies"  are  used  in  the  statute  under 
consideration.  It  provides  that  the  taxes  laid  on 
corporations  by  the  revenue  laws  of  the  Com- 
monwealth are  repealed  or  abolished  as  to  manu- 
facturing corporations.  Now  if  there  were  a  class 
of  corporations  existing  at  that  date  known  by 
the  name  of  manufacturing  companies  or  corpor- 
ations, we  must  assume  that  the  Legislature  in- 
tended that  class  when  it  used  the  name  by  which 
the  class  had  been  known  in  previous  legislation ; 
and  we  need  go  no  farther  than  the  statute  book 
to  determine  the  legislative  intent  in  the  Act  of 
1885. 

The  Act  of  1879,  imposed  a  capital  stock  tax 
on  all  corporations  alike,  so  that  we  get  no  help 
from  it.  Looking  back  to  the  laws  under  which 
corporations  have  been  created  we  find  that  in 
183G  an  Act  was  passed  providing  for  the  organi- 
zation of  corporations  for  the  manufacture  of  iron, 
from  the  ore,  with  coke  or  mineral  coal,  which 
was  subsequently  extended  so  as  to  include  com- 
panies using  charcoal.  This  was  followed  in 
1849  by  a  law  which  provided  for  the  organiza- 
tion of  "manufacturing  companies"  as  a  class 
of  corporations.  It  included  the  manufacture  of 
woolen,  cotton,  flax,  or  silk  goods,  of  iron,  paper, 
lumber  or  salt.  In  1850  it  was  extended  so  as 
to  include  the  manufacture  of  glass.  In  1851 
printing  and  publishing  were  taken  into  the  class. 
In  1852  the  making  of  mineral  paints  and  arti- 
ficial slate  was  included.  In  1853  quarrying  and 
mining.  In  1859  the  manufacture  of  leather  and 
leather  goods,  mineral  and  carbon  oils  were  in- 
eluded  by  a  series  of  Acts  passed  in  1856, 1859,  and 
lh50.  It  will  thus  be  seen  that  the  words  "  manu- 
facturing corporations"  had  been  employed  as 
the  name  of  a  definite  class  of  corporations  for 
many  years ;  and  that  the  kinds  of  manufacture 
|  embraced  within  the  class  were  not  left  to  be  set- 
tled by  conjecture,  or  by  reasoning  built  upon 
definitions,  but  had  been  settled  by  actual  enu- 
meration in  the  statutes  referred  to  and  some 
others.  When  the  Constitution  of  1873  was 
adopted,  and  then  the  general  corporation  Act 
of  1874  was  passed  in  obedience  to  its  require- 
ments, manufacturing  corporations  as  a  class 
were  provided  for,  and  the  kinds  of  manufacture 
included  made  certain  by  a  long  series  of  statutes. 
The  Act  of  1874  provided  a  uniform  mode  for  the 
incorporation  of  companies  formed  for  profit,  de- 
scribing them  as  corporations  of  the  second  class, 
while  corporations  not  for  profit  composed  the  first 
class.  In  the  second  class  were  included,  among 
others,  companies  formed  for  •*  carrying  on  of  any 
mechanical,  mining,  quarrying,  or  manufacturing 
business,  including  all  of  the  purposes  covered 
by  the  provisions  of  the  Act  of  the  General  Assem- 
bly, entitled,  An  Act  to  encourage  manufacturing 
operations  in  this  Commonwealth,  approved  April 
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7,  1849,"  and  its  several  supplements.  Thereafter 
any  company  formed  for  the  prosecution  of  the 
objects  enumerated  in  the  Act  of  1849  and  its 
supplements,  entered  the  class  of  manufacturing 
corporations  through  the  gate  opened  by  the  Act 
of  1874  instead  of  through  previous  legislation. 
But  whether  they  came  in  the  one  way  or  the 
other,  if  they  were  within  the  class  as  the  Legis- 
lature had  made  it,  the  Act  of  1885  relieved 
them  from  the  tax  imposed  by  the  Act  of  1879. 
A  company  supplying  illuminating  gas  is  in  the 
general  sense  of  the  word,  a  manufacturing  com- 
pany (Nassau  Gas-Light  Co.  r.  Brooklyn,  supra), 
but  it  is  not  a  member  of  the  statutory  class  built 
up  under  the  Actor  1849,  nor  is  any  corporation 
engaged  in  the  service  of  its  customers  in  a  quasi 
public  capacity.  A  munici|>ality  may  furnish 
water  or  light  to  its  citizens.  A  company  per- 
forming this  service  may  be  said  to  perform  a 
quasi  public  or  municipal  function,  which  the 
municipality  may  disturb  at  its  pleasure  or  super- 
sede altogether.  Such  companies  have  never 
been  included  in  any  of  the  legislation  provided 
for  the  encouragement  and  protection  of  manu- 
facturing corporations  and  have  no  right  to  share 
in  the  benefits  of  such  legislation.  They  really 
form  a  class  by  themselves.  When  the  Act  of 
1885  was  passed  laws  had  been  made  in  adjoin- 
ing States  which  gave  encouragement  to  the  estab- 
lishment of  factories  by  exempting  them  from 
certain  forms  of  taxation.  The  mischief  to  be 
remedied  was  the  danger  that  such  legislation 
might  lead  to  the  removal  of  capital  and  labor  from 
this  State  to  others,  to  the  detriment  of  the  busi- 
ness and  prosperity  of  our  own.  The  remedy  pro- 
vided was  the  removal  of  the  tax  imposed  by  the 
Act  of  1879  so  as  to  remove  the  inducement  to 
leave  the  State.  It  was  as  broad  as  the  mischief 
which  it  was  intended  to  meet,  and  made  appli- 
cable to  the  class  which  since  1836  it  had  been 
the  policy  of  the  State  to  encourage,  viz.,  "  manu-  f 
facturing  corporations."  It  did  not  reach  fman-  J 
cial  corporations,  like  banks  and  insurance  com- 
panies; nor  transportation  companies,  nor  com- 
panies performing  functions  partaking  of  a 
municipal  character  ;  but  that  class  of  productive 
industries  which  the  Legislature  had  sought  to 
encourage  as  a  means  of  bringing  and  keeping 
within  our  borders  capital  and  labor,  to  be  em- 
ployed in  the  development  of  our  mineral  wealth, 
and  in  the  production  of  the  staples  of  com- 
merce. 

We  think  the  learned  Judge  reached  a  correct 
conclusion  in  this  case.  The  appellant  is  not 
within  the  exemption  or  immunity  provided  by  the 
Act  of  1885;  but  we  prefer  to  rest  our  judg- 
ment on  the  definition  of  "  manufacturing  cor- 
porations" which  the  Legislature  has  adopted  and 
adhered  to  for  more  than  half  a  century,  rather  I 


than  upon  the  meaning  of  the  word  "  manufac- 
ture," as  it  is  given  by  lexicographers. 

The  judgment  is  affirmed. 

[See  next  case.] 

w.  m.  9.,  Jr. 


May '91,33.  June  3,1891. 

Commonwealth  v.  Brush  Electric 
Light  Co. 

Corporations — Taxation — Acts  of  June  7,  1879, 
and  June  30,  1885 — Electric  light  companies 
—  Capital  stock  paid  (or  the  use  of  appliances 
not  exempt  from  taxation — Patent  rights. 

A  company  that  produces  electricity  and  sells  it  to 
customers  for  the  generation  of  light,  heat,  or  power,  is 
not  a  manufacturing  company  within  the  meaning  of 
the  Act  of  June  30,  1865  (P.  L.  193),  exempting  the 
capital  stock  of  manufacturing  companies  from  tax- 
ation. 

The  capital  stock  of  an  electric  light  company  used 
to  pay  for  the  use  of  appliances  from  a  pareut  company 
to  enable  it  to  enter  upon  its  business,  is  not  invested 
iu  patent  rights  so  as  to  relieve  it  from  the  operatiou 
of  the  tax  laws  of  the  State. 

The  fourth  section  of  the  Act  of  June  7,  1679,  regu- 
lating the  method  of  fixing  the  taxation  on  the  capital 
stock  of  corporations  is  not  in  conflict  with  either  sec- 
tion 1,  Article  IX.,  of  the  Constitution  of  Pennsylvania, 
or  section  1,  Article  XIV.  of  the  Amendments  to  the 
Federal  Constitution. 

Appeal  of  the  Brush  Electric  Light  Company, 
defendant,  from  the  judgment  of  the  Common 
Pleas  of  Dauphin  County,  upon  an  account  settled 
by  the  auditor-general  for  tax  on  capital  stock, 
for  the  tax  years  1880  and  1887. 

The  case  was,  by  agreement  of  the  parties, 
tried  by  Simonton,  P.  J.,  without  a  jury,  and 
the  facts  as  found  by  him  were  as  follows : — 

"(1)  Defendant  is  a  Pennsylvania  corporation, 
chartered  March  31,  1881,  under  the  provisions 
of  the  Corporation  Act  of  1874  (P.  L.  73),  and  its 
several  supplements,  for  the  purpose  of  carrying 
on  the  business  of  manufacturing,  procuring,  own- 
ing, and  operating  the  various  apparatus  used  in 
producing  light,  heat,  or  power  by  electricity  or 
used  in  lighting  buildings,  with  the  right  to 
acquire,  hold,  manufacture,  and  manage  such 
property,  real,  personal,  and  mixed,  as  may  be 
deemed  necessary  or  advisable  to  use  in  connection 
therewith,  and  with  such  other  rights  as  are  pro- 
vided for  in  the  Act  of  Assembly,  entitled  '  An 
Act  to  provide  for  the  incorporation  and  regula- 
tion of  certain  corporations,'  approved  April  29, 
1874,  and  its  several  supplements;  the  defendant 
subsequently  accepted  the  provisions  of  the  Act 
of  May  8,  1889  (P.  L.  136),  by  filing  such  ac- 
ceptance in  the  office  of  the  secretary  of  the 
Commonwealth. 
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"  (2)  On  the  trial  of  a  former  case,  Professor  j 
Henry  Morton,  president  of  the  Stevens  Institute 
of  Technology,  Hoboken,  New  Jersey,  an  expert 
in  electricity  and  electric  science,  of  great  ex- 
perience, testified,  and  it  was  agreed  on  the  trial 
of  this  case  that  if  called  on  would  now  testify, 
that  the  manner  in  which  light  is  produced  by 
electricity  is  as  follows  :  [Here  follows  the  testi- 
mony that  appears  in  the  opinion  in  the  case  of 
Commonwealth  v.  U.  S.  Electric  Lighting  Co., 
to  be  found  in  the  report  of  Commonwealth  t\ 
Northern  Electric  Light  and  Power  Co.  (preced- 
ing case),  ante,  p.  521.] 

"  And  we  find  the  facts  to  be  as  thus  stated. 

"  (3)  The  business  in  which  defendant  is 
engaged  is  that  of  supplying  light  to  its  custo- 
mers in  the  city  of  Philadelphia,  by  the  means  of 
its  dynamos,  wires,  and  arc  lights  or  lamps ;  and 
it  is  not  engaged  in  furnishing  either  heat  or 
power,  nor  in  manufacturing  electric  or  other 
apparatus. 

"  (4)  Defendant  has  a  capital  stock  of  one 
million  dollars,  eight  hundred  thousand  dollars  of 
which  was  issued  and  paid  to  the  New  England 
Electric  Company,  of  Boston,  now  called  the 
Brush  Electric  Light  Company,  of  New  Eng- 
land, for  the  right  to  use  the  patents  within  the 
county  of  Philadelphia,  which  enables  the  de- 
fendant to  carry  on  its  business  and  to  furnish 
light  to  its  customers,  as  above  stated,  and  with- 
out which  it  could  not  carry  on  said  business ; 
and  the  other  two  hundred  thousand  dollars  of 
capital  stock  was  issued  and  paid  for  in  cash  by 
the  other  stockholders  of  the  company,  and  in- 
vested in  the  real  estate,  dynamos,  wires,  poles, 
and  other  plant  of  defendant. 

"  (5)  It  is  admitted  and  agreed  for  the  pur- 
poses of  this  case,  and  we  therefore  find,  that 
about  one-half  of  the  corporations  taxable  on 
capital  stock,  under  the  Acts  of  1877  and  1879, 
pay  no  dividends,  or  dividends  less  than  six  per 
cent.,  and  are,  therefore,  taxable  at  the  uniform 
rate  of  three  mills  on  the  actual  cash  value  of 
their  capital  stock.  The  other  one-half  pay 
dividends  of  six  per  cent,  or  more,  and  their 
capital  stock  is  taxed  at  one-half  mill  for  each  one 
per  cent,  of  dividend.  Capital  stock  on  which 
less  than  six  per  cent,  dividend  is  paid  is  often 
appraised  above  par,  and  the  companies  whose 
Mock  is  thus  appraised  pay  more  tax  than  if  they 
paid  six  per  cent,  or  more  in  dividends,  and  more 
tax  proportionately  than  other  companies  which 
do  pay  greater  dividends.  Thus  in  1880,  1881, 
and  1886,  when  defendant  paid  dividends  of  less 
than  six  per  cent.,  it  was  taxable  under  the  law 
at  three  mills  on  valuations  largely  above  par, 
(in  1881,  twenty-three  per  cent,  above,)  while, 
had  it  paid  a  six  per  cent,  dividend,  its  tax 
would  have  been  only  three  mills  on  par,  and 
numerous  other  railroad  companies  which  did  pay 


six  per  cent.,  and  the  actual  value  of  whose  stock 
was  greater  than  that  of  defendant,  were  liable  to 
and  did  pay  only  three  mills  on  par.  Owing  to 
the  varying  conditions  of  corporate  affairs,  prop- 
erty and  business,  the  rate  of  dividends  is  not  a 
certain  measure  of  the  actual  value  of  corporate 
stocks. 

"  The  following  tables  prepared  from  the  evi- 
dence, show  with  reasonable  exactness  the  opera- 
tion and  effect  of  these  Acts,  with  respect  to 
taxation  of  capital  stock  : — 


Companies  which,  having  paid  dividend*  amounting  to  tLx 
per  cent,  or  more,  were  taxed  at  one-half  mill  upon  their 

IC'jwil  to 
DM-       ft  t  of  To*  °"* 
roiu*  of 

8  per  ct.  4  ui  ills  on  par.  21-,  mills 


capital  stock  for 
•of 


Bethlehem  Iron  Company 
Citizen's  Pass.  By.  Co.  .  .18' 
ColuinbiatiaaMghtAFuelCo.  6 
Continental  Pass.  By.  Co.  .  12 
Coudersport  A  Alleg.  BB.  Co.  10 
l»el.,  Lack.  A  Western  BB.  Co.  7 
Delaware  A  Hudson  Canal  Co.  c*\ 
Uermantown  Pass.  By.  Co.  .  10 
Green  A  Coates St.  Pass.  By.  Co.  12 
l>,mb.  A  South. st.  Paw.  By. Co.  16 
I-ae  kawanna  Iron  A  Coal  Co.  25 
Pennsylvania  Coal  Co.  .  IS 

Philadelphia  Company  .  .  8 
Philadelphia  Traction  Co.  .  6% 
1'enna.AN.Y.CanalABB.Co.  7 
17th  A  19th  SU.  Pas*.  By.  Co.  6 
I  tilted  lias  Improvement  Co.  8 
I  n  ion  Pans.  By.  Co.  .  .  20 
West  Phila.  Pass.  By.  Co.  .  20 
(  atawissa  Hailroad  Co.  .  .  7 
Clearfield  A  Pit  Is.  RK.  Co.  .  7 
Connecting  Hallway  Co.  .  6 
Kast  Mahanoy  Bailway  Co.  .  6 
Krie  and  Pittsburgh  By.  Co.  7 
Hanover  A  York  Bailway  Co.  6 
Harris., Port.AMt. Joy  Kit. Co.  7 
Northern  Central  Bailway  Co.  8 
North  Penn  BB.  Co.  .  .  8 
Phila.  A  Trenton  BB.  Co.  .  10 
Philn.  Wilm.  A  Halt.  BR  Co.  7 
Pitt*.,  Ft.  W.  A  Chi.  KB.  Co.  7 
Pitts.  A  Lake  Krie  BK.  Co.  .  6 
Pitts.,McKees.A  Youg.  KB. Co.  6 
Shainok.  Vol.  A  Potts  v.  KB.  Co.  6 
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Companies  which  either  paid  dividend*  amounting  to  lets  than 
six  per  cent.,  or  paid  none  at  all,  and  were  tared  three 
mills  upon  the  appraised  value  of  their  stock,  the  same 
being  above  ;wr. 

Eter-u  o  f  lax 
Kreeu      oborr    'hat  ii 
«/"  u/*-       truvil  hatt 
of  (hmpany.  Diri-        praise-     bern  if  6  per 


Bloss  Coal  Mining  A  BB.  Co. 
Kuterprisc  Transit  Company 
Lake  .<hore  A  Mich.  &  Bit.  Co. 
lyehigh  Coal  A  Navigation  Co. 
Lehigh  Valley  BB.  Co.  . 
Mortgage  Trust  Co.  of  Pa. 
McKiuky-Lanning  L.  A  T.  Co. 
Nesquchoning  Valley  KB.  Co. 
Northern  Coal  A  Iron  Co. 
People's  Passenger  By.  Co. 
Pbilada.  Mort.  A  Trust  Co. 


5  perct., 
None. 
5  perct., 
5  " 
5  M 
0  " 

4  " 

5  " 
None. 
None. 

5  perct. 


Par. 


48  pert 

15  = 

MM  " 
Par. 

6>{  " 
Par. 
55i5  " 

36  " 


ct., 


.160  00 
10.573  45 
2,«a  06 
21  :isrl  .VI 


275  44 

8..140  60 
7  25  50 


"  (6)  In  the  settlement  appealed  from  defendant 
is  charged  for  the  year  ending  the  first  Monday 
of  November,  1880,  with  a  tax  of  three  mills  on 
$250,000,  the  amount  for  which  its  capital  stock 
was  appraised  for  that  year  in  the  report  made  by 
it  to  the  auditor-general.    For  the  year  ending 
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the  first  Monday  of  November,  1887,  it  is  charged  to  the  facts  of  this  case,  section  4  of  the  Act  of 


five  and  one-half  mills  upon  its  capital  stock  of 
$1,000,000,  it  having  during  said  year  made  a 
dividend  of  eleven  per  cent,  upon  said  capital. 
The  amount  of  this  dividend  was  not  all  earned 
during  said  year,  but  represented  the  earnings  of 
several  preceding  years. 

"On  these  facts  defendant  claims  in  the  first 
place  entire  exemption  from  taxation,  on  the 
ground  that  it  is  a  manufacturing  corporation  ;  in 
the  second  place,  exemption  upon  so  much  of  its 
capital  stock  as  was  issued  and  paid  for  the  right 
to  use  the  patents  under  which  it  is  doing  business 
in  the  county  of  Philadelphia;  and  in  the  third 
place  defendant  claims  that  the  Act  of  Assembly 
upon  which  the  settlement  appealed  from  is  based 
is  unconstitutional,  and  in  conflict  with  the  pro- 
visions of  the  State  Constitution  requiring  uni-  the  Constitution  of  tlx 


June  7,  1879,  is  unconstitutional  and  void, 
because  in  conflict  with  sec.  1,  Art.  IX.,  of  the 
Constitution  of  Pennsylvania,  which  requires 
that  all  taxes  shall  be  uniform  upon  the  same 
class  of  subjects  within  the  territorial  limits  of 
the  authority  levying  the  same  ;  and  also  because 
it  is  in  conflict  with  sec.  1,  Art.  XIV.  of  the 
Amendments  to  the  Constitution  of  the  United 
States,  which  provides  that  no  State  shall  make 
or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  the  citizens.  On  the 
authority  of  Com'th  i\  Delaware  Div.  Canal  Co, 
(123  Pa.  594),  and  Com'th  v.  City  of  Chester 
(Id.  626),  we  hold  that  the  objection  with 
respect  to  the  State  Constitution  cannot  be  sus- 
tained, nor  do  we  think  the  objection  referring  to 

United  States  is  valid. 


formity  of  taxation,  and  with  the  provisions  of 
the  Fourteenth  Amendment  of  the  Federal  Consti- 
tution. 

44  "We  have  recently  decided  in  Commonwealth 
v.  United  States  Electric  Lighting  Co.  (427  June 
Term,  1888,  Dauphin  County  Common  Pleas,  7 
Pa.  C  C.  K.  90),  that  an  electric  lighting  com- 
|«ny,  of  the  same  character,  and  engaged  in  the 
same  business  as  defendant,  is  not  a  manufactu- 
ring company,  and  is,  therefore,  not  exempt  from 
taxation  upon  its  capital  stock  by  sec.  20  of 
the  Act  of  June  80,  1885,  and  without  repeating 
it  we  adopt  what  is  said  in  that  case  as  our  opin- 
ion on  this  point  here.  [The  opinion  in  the  case 
referred  to  will  be  found  ante,  p.  521.] 

44  We  have  recently  decided  in  Com.  v.  United 
Gas  Imp.  Co.  (Dauphin  County  Com.  Pleas,  No. 
245  June  Term,  1888,  7  Pa.  C.  C.  It.  116),  that 
capital  stock  invested  in  patent  rights  is  not  tax- 
able. In  that  case  the  defendants  were  the  abso- 
lute owners  of  the  patent  rights  in  question,  while 
in  this  case  they  owned  merely  the  exclusive 
right  to  the  use  of  the  patents  within  the  city  and 
county  of  Philadelphia,  and  it  is  therefore  con- 
tended on  behalf  of  the  Commonwealth  that  the 
principle  of  that  case  does  not  apply  here.  We 
are,  however,  of  the  opinion  that  this  contention 
cannot  be  sustained.  The  capital  of  defendant 
is  as  really  invested  in  the  patent  rights,  and  its 
ownership  within  the  prescribed  territory  is  as 
real,  in  the  one  case  as  in  the  other.  The  differ- 
ence between  them  is  not  in  kind,  but  only  in 
degree,  and  we  think  that  the  same  principles 
must  be  applied  to  this  case  as  to  that,  and  we  are 
required  by  the  decisions  of  the  Supreme  Court 
of  the  United  States  to  hold,  as  we  did  in  the 
former  case,  that  so  much  of  the  capital  stock  of 
defendant  as  is  invested  in  the  patent  rights  in 
question  is  exempt  from  taxation,  and  that,  to 
that  extent,  the  settlement  appealed  from  is 
erroneous. 

"  Defendant  contends  further,  that,  as  applied 


"  We  therefore  arrive  at  the  following — 

"  CONCLUSIONS  OF  LAW. 

"(1)  Defendant  is  not  a  manufacturing  cor- 
poration, and  is  not  exempt  from  taxation  on  its 
capital  stock  by  section  20  of  the  Act  of  June 
30,  1885,  but  is  subject  to  the  capital  stock  tax 
imposed  by  section  4  of  the  Act  of  June  7, 
1879. 

"  (2)  Defendant  is  not  taxable  upon  so  much 
of  its  capital  stock  as  is  invested  in  patent  rights 
within  the  city  of  Philadelphia;  and  the  settle- 
ment appealed  from,  so  far  as  it  imposes  a  tax 
upon  so  much  of  the  capital  stock  of  defendant 
as  is  so  invested,  is  erroneous  and  illegal. 

44  (3)  The  fourth  section  of  the  Act  of  June 
7,  1879,  is  not  in  conflict  with  section  1  of 
Article  IX.  of  the  Constitution  of  Pennsylvania, 
and  is  not  unconstitutional. 

44  (4)  The  said  section  is  not  in  conflict  with 
section  1  of  Article  XIV.  of  the  Amendments  to 
the  Constitution  of  the  United  States. 

44  (5)  The  Commonwealth  is  entitled  fn  this 
case  to  tax  upon  the  one-fifth  of  the  amount  for 
which  the  capital  stock  of  defendant  was  appraised 
for  the  year  1886,  and  to  a  tax  upon  the  one-fifth 
of  the  capital  stock  of  defendant  for  the  year 
1887,  as  follows  :— 

One-fifth  of  $250,000.00— $50,000.00  ;  tax 
three  mills,  

One-fifth  of  $1,000,000.00— $200,000.00 ; 
tax  five  and  half  mills 


Interest  at  12  per  cent,  from  June  25, 1889, 

to  April  30,  1890        .  . 
Attorney-general's  commission  at  5  per  cent. 


Total 


$150  00 
1100  00 
$1250  no 

127  08 

62  50 

$1439  58 


44  For  which  amount  judgment  is  directed  to 
be  entered,  if  exceptions  be  not  filed  within  the 
time  limited  by  law." 

Defendant  filed  exceptions,  alleging  that  the 


Digitized  by  Google 


530 


WEEKLY  NOTES  OF  CASES. 


Court  erred  (1)  In  not  finding,  as  an  additional 
fact,  that  during  the  year  ending  with  the  first 
Monday  of  November,  1887,  the  actual  value  of 
the  entire  capital  slock  of  defendant  did  not  ex- 
ceed $385,000  or  38.50  per  centum  of  its  nominal 
or  par  value  ;  (2)  In  its  first  conclusion  of  law  ; 
(3)  In  its  third  conclusion  of  law  ;  (4)  In  its 
fourth  conclusion  of  law  ;  (5)  In  directing  judg- 
ment to  be  entered  in  favor  of  the  Common- 
wealth for  $1439.58;  and  (6)  In  not  directing 
judgment  to  be  entered  in  favor  of  defendant. 

The  Court  sustained  the  first  exception  and 
overruled  the  others.  Defendant  appealed,  spe- 
cifying for  error  this  action  of  the  Court. 

M.  E.  Olmsted  and  Wayne  Mac  Veagh  (with 
them  Charles  E.  Morgan,  Jr.,  and  Francis  D. 
Lewis),  for  appellant. 

William  U.  Hensel,  attorney-general  (with 
him  James  A.  Strunahan,  deputy  attoruey -gen- 
eral), for  appellee. 

October  5,  1891.  Williams,  J.  The  "con- 
clusions of  law"  reached  by  the  learned  Judge  of 
the  Court  below  in  this  case  embrace  four  dis- 
tinct propositions.  The  first  of  these,  holding 
that  the  defendant  is  not  a  manufacturing  com- 
pany, is  sustained  by  The  Commonwealth  v.  The 
Northern  Electric  Light  and  Power  Company, 
decided  at  the  present  term  [ante,  p.  520],  The 
second  affirms  that  the  capital  stock  used  by  the ! 
defendant  to  pay  for  the  use  of  the  appliances  ob- 
tained from  the  New  England  Electric  Light 
Company,  to  enable  it  to  enter  upon  its  business, 
is  invested  in  patent  rights.  This  conclusion  is 
overturned  by  The  Commonwealth  v.  The  Cen- 
tral District  and  Printing  Telegraph  Co.,  also 
decided  at  the  present  term  [ante,  p.  515].  The 
third  holds  the  Act  of  1879,  so  far  as  the  third 
section  comes  under  notice  in  this  case,  to  be 
constitutional.  This  is  justified  by  The  Com- 
monwealth v.  The  Delaware  Division  Canal  Co. 
(123  Pa.  594). 

Tax  laws  have  not  yet  been  devised  that  will 
work  out  absolute  equality  of  burden.  If  the 
Constitution  requires  this,  we  have  no  tax  laws. 
Taxes  must  be  levied  under  general  laws,  and 
where  the  measure  of  value  and  the  rate  are  uni- 
form and  applicable  to  all  the  members  of  the 
given  class,  the  incidental  hardships  and  ine- 
qualities must  be  borne.  The  Act  of  1879  taxes 
the  capital  stock  of  corporations.  Hut  "Some 
stocks  are  of  much  and  some  of  little  value  ; 
how  are  these  to  be  distinguished?  The  Act 
looks  properly  at  the  earning  capacity  of  the 
stock  or  the  business  it  represents  as  affording 
the  best  measure  of  its  value.  It  takes  the  earn- 
ings that  are  divided,  and  adds  those  that  are 
carried  to  sinking  fund,  and  the  total  thus  made 
is  used  as  the  standard  of  valuation.  If  these 
amount  to  six  per  centum  or  upward,  the  stock 


is  worth  its  face  value  or  more,  and  for  purposes 
of  taxation  it  is  valued  at  par.  The  rate  of  tax- 
ation slides  upward  with  the  sum  of  the  amounts 
carried  to  dividend  account  and  to  sinking  fund. 
If  this  amounts  to  just  six  percent,  on  the  capital, 
the  rate  Is  three  mills  on  the  dollar  of  the  par 
value.  If  it  is  seven  per  cent.,  the  rate  is  three 
and  a  half  mills  on  the  dollar,  and  so  on  at  the 
rate  of  a  half  mill  on  the  dollar  for  every  one  per 
cent,  of  advance  in  the  earnings,  as  shown  by 
combining  the  items  selected  for  this  purpose. 
But  if  this  total  is  below  six  per  cent.,  it  is  as- 
sumed that  the  stock  is  worth  less  than  par,  and 
provision  is  made  for  an  appraisement  of  its 
value.  When  this  is  made,  the  rate  of  three 
mills  is  applied  to  the  appraised  value  in  order  to 
ascertain  the  amount  of  the  tax.  Why  the  net 
earnings  were  not  adopted  as  the  proper  measure 
of  value,  instead  of  so  much  of  them  as  may  be 
divided  and  carried  to  sinking  fund,  it  is  not  ma- 
terial to  inquire.  The  standard  adopted  is  ap- 
plied impartially.  Whether  it  is  the  best  one 
that  could  have  been  adopted  or  not,  is  more  a 
legislative  than  a  judicial  question,  and  the 
learned  Judge  was  right  in  his  conclusion  that 
the  provisions  of  the  Act  of  1879,  relating  to 
this  subject,  are  not  objectionable  on  constitu- 
tional grounds. 

The  remaining  proposition  is  that  which  fixes 
and  declares  the  amount  of  the  tax  due.  Whether 
this  is  right  or  not  depends  on  whether  the  fact 
that  the  dividend  is  declared  in  a  given  year  is 
conclusive  evidence  that  the  money  was  earned 
during  that  year.  If  there  can  be  no  explanation 
of  t he  circumstances  under  which  the  dividend  is 
made  or  the  time  when  the  money  was  earned, 
the  learned  Judge  computed  the  amount  due  at 
the  proper  rate,  and  upon  the  proper  valuation. 
If  on  the  other  hand  the  dividend  is  prima  facie 
evidence  only,  then  both  the  valuation  and  the 
rate  adopted  are  upon  the  facts  found  incorrect. 
The  stoek  of  the  defendant  company  is  one  mil- 
lion of  dollars.  It  declared  dividends  in  1887 
amounting  to  eleven  per  cent,  on  the  par  value 
of  the  stock,  and  if  this  was  all  that  appeared  on 
the  subject,  the  learned  Judge  correctly  held  the 
stock  to  be  subject  to  a  tax  of  five  and  one-half 
mills  on  its  par  value.  But  he  found  as  a  fact 
that  the  dividends  were  made,  not  out  of  the 
earnings  of  1887,  but  out  of  the  accumulated  earn- 
ings of  several  years;  and  that  the  stock  was 
really  worth  during  that  year  but  thirty- eight 
and  one-half  dollars  per  share,  having  a  face 
value  of  one  hundred.  It  does  not  apj>ortion 
the  earnings  among  the  six  or  seven  years  during 
which  the  company  had  been  in  business;  but  for 
purposes  of  illustration  let  us  suppose  that  for 
four  years  it  had  earned  an  average  of  three  per 
cent.  Its  returns  to  the  auditor-general  showing 
its  earnings  and  financial  condition  each  year, 
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furnished  the  elements  for  the  appraisement  of 
the  stock,  and  upon  the  valuation  so  made  the 
rate  of  three  mills  has  been  regularly  applied, 
and  the  taxes  paid  down  to  1887.  In  that  year 
the  company  decides,  for  some  reason,  not  to 
carry  the  accumulations  longer  in  its  treasury, 
but  to  divide  them.  Its  business  is  not  increased, 
the  earning  power  of  the  stock  has  not  been  in- 
creased, its  intrinsic  value  remains  as  before,  at 
al>out  one-third  of  its  face  value ;  but  the  State 
tax  has  advanced  from  about  one  mill  to  five  and 
one-half  mills  on  the  dollar  of  the  face  value. 
On  shares  whose  value  has  not  increased,  the 
taxes  are  multiplied  five  and  one-half  times. 
This  results  from  giving  to  the  dividend  the  effect 
of  conclusive  proof  that  the  money  it  represents 
was  earned  during  the  year.  The  Act  of  1879 
does  not  require  this,  and  the  consequences  are 
so  harsh,  and  work  such  gross  inequality,  that 
nothing  less  than  a  plain  expression  of  the  legis- 
lative intent  would  induce  us  to  hold  such  a  doc- 
trine. If  the  tux  is  assessed  on  the  basis  of  the 
actual  value,  the  result  would  be  as  follows:  stock, 
face  value,  one  million  of  dollars,  actual  value, 
three  hundred  and  eighty-five  thousand  dollars. 
If  the  dividend  is  conclusive  of  the  value,  then 
the  stock  must  be  valued  at  par.  The  rate  would 
then  be  one- half  mill  for  each  one  per  cent,  of 
the  dividend  or  five  and  one-half  mills  on  the 
par  value  of  the  slock,  equal  to  five  thousand 
five  hundred  dollars.  We  are  of  the  opinion 
that  the  dividend  should  be  regarded  as  evidence 
prima  facie  that  I  he  money  was  earned  during 
the  tax  year  in  which  it  was  declared.  The 
burden  of  proof  is  then  on  the  corporation.  If 
it  can  show  clearly  that  the  dividend  was  made 
out  of  the  accumulated  earnings  of  previous 
years,  in  none  of  which  did  its  earnings  reach 
six  per  cent.,  and  in  all  of  which  it  paid  taxes 
on  the  appraised  value  of  its  stock,  the.  prima 
J'acies  is  overcome,  and  the  tax  should  he  levied 
on  the  actual  value  ascertained  as  the  law  directs. 
This  is  not  in  conflict  with  Lehigh  Crane  Iron 
Company  v.  Common  wraith  (55  Pa.  448),  for  the 
profits  divided  in  that  case  were  what  remained 
after  the  payment  year  by  year  of  six  per  cent, 
dividends. 

The  judgment  is  reversed  and  judgment  is 
now  entered  as  follows  : — 
Tax  at  3  mills  on  stock  $1,000,000, 

valued  at  $385,000        .        .        .    1155  00 
Int.  12  per  cent,  from  June  25, 1889  . 
Attorney-general's  com.,  5  per  cent.  .       57  75 

Total  ..... 
[See  preceding  cases.]  w.  M.  S.,  Jr. 
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May,  '91,  22,  32.  June  2,  1891. 

Commonwealth  v.  Edison  Electric 
Light  Co. 

Corporations — Taxation — Acts  of  June  7,  1879, 
and  June  80,  1885 — Electric  light  companies 
—  Capital  invested  in  license  to  use  patent 
rights  not  exempt  from  taxation. 

A  oompany  that  produces  electrinity  and  sells  it  to 
customers  for  the  generation  of  light,  heat,  or  power,  is 
not  a  manufacturing  company  within  the  meaning  of 
the  Act  of  June  30,  1885  (P.  L.  193),  exempting  the 
capital  stock  of  manufacturing  companies  from  taxa- 
tion. 

The  capital  stock  of  an  electric  company  used  to  pay 
for  the  use  of  appliances  from  a  parent  company  to 
enable  it  to  enter  upon  its  business,  is  not  invested  in 
patent  rights  so  as  to  relieve  it  from  the  operation  of 
the  tax  laws  of  this  State. 

Appeals  by  the  Commonwealth  of  Pennsylva- 
nia and  the  Edison  Electric  Light  Company  of 
Philadelphia,  from  the  judgment  of  the  Common 
Pleas  of  Dauphin  County,  upon  an  account  set- 
tled by  the  auditor-general  for  tax  on  capital 
stock  of  the  Edison  Electric  Light  Company  of 
Philadelphia,  for  the  tax  year  1887. 

This  case,  by  agreement  of  the  parties,  was  tried 
before  McPiikrson,  J.,  without  a  jury,  and  his 
findings  of  fact  and  conclusions  of  law  were  as  fol- 
lows : — 

44  (1)  The  defendant  is  a  Pennsylvania  corpo- 
ration, chartered  December  23,  1886,  under  the 
general  corporation  Act  of  1874,  for  the  purpose 
of  4  manufacturing  and  selling  electrical  light, 
heat,  and  power.'    (P.  L.  of  1887,  p.  545.) 

44  (2)  It  was  admitted  upon  the  trial,  and  we 
find  as  a  fact,  that  the  electricity  and  the  light 
applied  by  this  company  are  produced  as  fol- 
lows : — 

[Here  follows  the  testimony  of  Professor  Mor- 
ton, which  will  be  found  in  the  opinion  of  Simon- 
ton,  P.  J.,  in  the  case  of  Commonwealth  r.  U.  S. 
Electric  Lighting  Co.,  appearing  in  the  report 
of  Commonwealth  v.  Northern  Electric  Light  and 
Power  Co.,  ante,  p.  521.] 

44  (3)  The  business  of  the  defendant,  in  the 
year  lb87,  was  confined  exclusively  to  preparing 
a  plant  for  the  purpose  of  supplying  light  to  cus- 
tomers, by  means  of  electricity,  through  the  in- 
strumentality of  engines  and  dynamos,  substan- 
tially as  described  in  paragraph  2.  The  business 
of  so  supplying  light  did  not  begin  until  March, 
1889. 

44  (4)  During  the  tax  year  ending  the  first 
Monday  of  November,  1887,  it  declared  no  divi- 
dend, and  its  capital  stock  was  appraised  at 
$140,000. 

44  (5)  During  said  year  its  actual  capital  stock 
was  $140,000,  and  of  thU  amount  $49,000  either 
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in  cash  or  stock  was  issued  and  paid  to  the  Edi- 
son Electric  Light  Company  of  New  York,  under 
an  agreement  and  a  license  dated  February  3, 
1887,  for  the  right  to  use  its  patents  within  the 
city  of  Philadelphia.  Without  this  right  the 
defendant  could  not  carry  on  its  business  and 
furnish  light  to  its  customers.  We  find  that  said 
right  was  fairly  worth  the  price  paid  for  it,  and 
in  1887  constituted  in  actual  value  ^"oVoo  Part* 
of  all  the  property  and  assets  represented  by  the 
defendant's  capital  stock.  We  make  the  said 
agreement  and  license  part  of  this  finding. 

'*  CONCLUSIONS  OF  LAW. 

"  Two  questions  are  raised  here,  both  of  which 
have  already  been  decided  by  this  Court;  the 
first  as  to  the  alleged  exemption  from  taxation, 
in  Com.  p.  U.  S.  Elec.  L.  Co.  (7  Pa.  C.  C.  R. 
90),  and  in  Com.  v.  Brush  E.  L.  Co.  (No.  443 
Sept.  T.,  1890,  Dau.  C.  P.),  and  the  second  as  to 
the  taxability  of  capital  stock  invested  in  patents 
or  in  licenses  thereunder  in  Com.  v.  U.  6.  Imp. 
Co.  (7  Pa.  C.  C.  R.  116),  and  Com.  v.  Brush  E. 
L.  Co.  (No.  195  Sept.  T.  1889  [ante,  p.  527], 
and  443  Sept.  T.  1890,  Dau.  C.  P.).  We  refer 
to  those  cases  for  the  reasoning  which  supports 
the  following  conclusions  : — 

"  (1)  Defendant  is  not  a  manufacturing  corpo- 
ration, and  is  not  exempt  from  taxation  on  its 
capital  stock  by  section  20  of  the  Act  of  June  30, 
1885  (P.  L.  193). 

44  (2)  Defendant  is  not  taxable  upon  so  much 
of  it*  capital  stock  as  is  invented  in  the  right  to 
use  the  patents  above  referred  to,  and  the  settle- 
ment appealed  from  is  erroneous  so  far  as  it 
taxes  said  portion  of  defendant's  capital  stock. 

"(3)  The  Commonwealth  is  entitled  to  re- 
cover as  follows : — 

Tax  at  three  mills  upon  $91,000  .  .  $273  00 
Interest  at  twelve  per  cent,  from  November 

6,  1888,  to  January  3,  1891  .  .  .  70  68 
Attorney-general's  commission*  .       .       .       13  65 

Total  $357  33 

for  which  amount  the  prothonotary  is  directed  to 
enter  judgment,  unless  exceptions  are  filed  as 
required  by  law." 

To  these  findings  both  plaintiff  and  defendant 
filed  exceptions,  the  Commonwealth's  being  as 
follows:  The  Court  erred  (1)  in  the  fifth  finding 
of  fact,  (2)  in  its  second  conclusion  of  law,  and  (3) 
in  not  entering  judgment  for  the  full  amount  of 
the  Commonwealth's  claim. 

The  defendant  tiled  the  following  exceptions  : 
The  Court  erred  (1)  in  its  first  conclusion  of  law ; 
(2)  in  not  holding  that,  in  so  far  as  it  imposed  a 
tax  upon  the  capital  stock  of  the  Edison  Electric 
Light  Company  of  Philadelphia,  the  Act  of  June 
7,  1879,  was  repealed  by  the  twentieth  section  of 
the  Act  supplementary  to  said  Act  approved  June 


80, 1885  ;  (3)  in  directing  judgment  to  be  entered 
in  favor  of  the  Commonwealth  for  $357.33 ;  and 
(4)  in  not  directing  judgment  to  be  entered  in 
favor  of  defendant. 

The  exceptions  of  both  parties  were  overruled 
and  appeals  were  taken  by  both  plaintiff  and 
defendant,  specifying  for  error  the  action  of  the 
Court  in  overruling  their  exceptions. 

James  A.  Stranahan,  deputy  attorney-general 
(  William  U.  fferuel,  attorney-general,  with  him), 
for  the  Commonwealth. 

M.  E.  Olmsted  (Samuel  B.  Huey  with  him), 
for  Edison  Electric  Light  Co. 

commonwealth's  appeal,  mat,  '91,  22. 

October  5,  1891.  Williams,  J.  Two  ques- 
tions are  raised  in  this  case.  The  first  is  whether 
the  appellee  is  a  manufacturing  company.  While 
it  might  well  be  so  regarded  if  the  question  was 
an  open  one,  we  have  no  doubt  that  it  does  not 
come  within  the  class  recognized  by  our  Acts  of 
Assembly  relating  to  manufacturing  companies ; 
and  the  learned  Judge  of  the  Court  below  reached 
a  correct  conclusion  upon  this  question  for  rea- 
sons given  in  the  opinion  of  this  Court  just  filed 
in  the  case  of  the  Commonwealth  v.  The  Northern 
Electric  Light  and  Power  Co.  [ante,  p.  520.] 

The  other  question  is  whether  any  portion  of 
the  capital  stock  of  the  Philadelphia  Company  is 
invested  in  patent  rights,  and  for  that  reason 
exempt  from  taxation?  The  Court  below  was 
of  the  opinion  that  stock  issued  to  the  Edison 
Electric  Light  Company  of  New  York  amounting 
to  about  forty-nine  thousand  dollars,  out  of  a  total 
capital  of  one  hundred  and  forty  thousand  dollars, 
was  invested  in  patent  rights,  and  therefore  ex- 
empt. This  finding  rests  on  the  written  agreement 
or  license  bearing  date  on  the  third  day  of  Febru- 
ary, 1887,  and  we  are  now  to  inquire  whether  the 
finding  is  sustained  by  the  agreement.  It  contains 
a  recital  that  the  Edison  Electric  Light  Company 
of  New  York  is  the  owner  of  many  patents  ob- 
tained for  appliances  used  in  the  production  of 
electricity  by  artificial  means,  its  delivery  to 
customers,  and  its  utilization  for  purposes  of  light, 
heat,  and  power.  It  recites  further  the  desire  of 
the  Philadelphia  Company  to  acquire  an  exclusive 
right  to  use  such  appliances  in  the  city  of  Phila- 
delphia. Then  follows  the  grant  of  the  desired 
exclusive  right,  but  only  as  to  the  use  of  the 
appliances  and  under  certain  conditions  and 
limitations,  which  show  plainly  the  purpose  of  the 
owners  of  the  patents  to  maintain  their  exclusive 
ownership  in  them,  and  their  absolute  control 
over  the  manufacture  of  the  appliances  and  over 
the  manufactured  articles  when  finished.  Among 
these  conditions  is  one  that  limits  the  right  of 
the  licensee  to  the  supply  of  its  customers  on  the 
described  circuit.  Another  forbidding  the  use  of 
the  license  for  any  other  purposes  than  such 
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as  relate  to  light,  heat,  and  power  to  propel 
stationary  machinery.  Another  declaring  the 
license  to  he  personal  to  the  licence,  and  for- 
bidding any  assignment  or  transfer  of  it.  Still 
another  reserves  to  the  New  York  Company  the 
right  to  terminate  the  license  on  any  default 
made,  resume  the  exclusive  ownership  of  the 
territory,  and  grant  a  new  license  to  another  party 
covering  the  same  exclusive  right  in  the  same 
territory.  Under  this  agreement  the  licensee  se- 
cures the  right  to  use  the  appliances  made  under 
the  several  patents  held  by  the  licensor,  for  a 
fixed  price,  to  be  paid  in  money,  in  its  own  stock, 
or  in  both;  and  it  secures  nothing  more.  The 
New  York  Company,  on  the  other  hand,  retains 
its  exclusive  ownership  of  all  its  patents,  an  abso- 
lute control  over  the  manufacture  of  its  appliances 
protected  by  the  patents,  and  over  the  use  and 
disposition  of  every  one  of  the  manufactured 
articles  which  its  licensee  uses. 

We  have  just  held  in  the  Commonwealth  v.  The 
Central  District  and  Printing  Telegraph  Company 
[ante,  p.  515],  following  Patterson  t\  Kentucky 
(97  U.  S.  501);  Stephens  v.  Cady  (14  How. 
528);  Webber  v.  Virginia  (103  U.  S.  344), 
that  the  exclusive  right  secured  to  the  inventor 
by  letters  patent  is  an  incorporeal  right,  clearly 
distinguishable  from  the  ownership  of  the  instru- 
ment or  appliance  manufactured  under  and  by 
virtue  of  that  right ;  and  that  a  lessee  of  the  in- 
strument or  appliance  acquires  no  title  to  or 
ownership  in  the  patent  under  which  it  was  made. 
In  the  language  of  Justice  Field  in  Webber  p. 
Virginia  (supra),  "  the  right  conferred  by  the 
patent  laws  of  the  United  States  on  inventors,  to 
sell  their  inventions  and  discoveries,  does  not  take 
the  tangible  property,  in  which  the  invention  or 
discovery  may  be  exhibited  or  carried  into  effect, 
from  the  operation  of  the  tax  and  license  laws  of 
the  State."  Whether  the  "  tangible  property," 
that  is,  the  machines  or  appliances  made  and 
ready  for  use,  is  in  the  hands  of  the  makers,  of 
venders,  lessees,  or  licensees,  can  make  no  differ- 
ence. Such  property  is  not  a  patent  right,  but 
the  visible,  tangible  fruit  of  the  right  secured  by 
the  patent,  which  passes  to  a  purchaser  or  lessee 
in  precisely  the  same  way  that  any  other  manu- 
factured articles  pass  from  the  maker  to  the 
buyer  or  lessee. 

It  is  not  necessary  to  repeat  what  was  said 
upon  this  subject  in  the  Commonwealth  v.  The 
Central  District  and  Printing  Telegraph  Company 
(sttpra),  but  for  reasons  given  in  the  opinion 
filed  in  that  case  we  reverse  the  judgment  as  to 
the  taxability  of  the  stock  of  the  appellee  used  to 
pay  the  rent  of,  or  the  price  of  the  license  to  use 
the  manufactured  appliances  of  the  New  York 
Company  in  its  business  in  Philadelphia. 

Judgment  is  now  entered  in  favor  of  the  ap- 
pellant, the  Commonwealth  of  Pennsylvania,  for 


the  sum  of  one  hundred  and  forty-nine  dollars, 
with  interest  and  costs,  in  addition  to  the  judg- 
ment entered  in  the  Court  below. 

Tax  on  $49,000  capital  stock,      .  $149  00 
Int.  at  12  per  c.  from  Nov.  6,  '88, 
to  ...... 

Atty.-generars  com.  . 

EDISON  CO.'S  APPEAL,  MAY,  '91,  82. 

October  5,  1891.  Williams,  J.  This  is  an 
appeal  from  the  same  decree  which  we  have  just 
considered  on  the  appeal  of  the  Commonwealth. 
The  only  question  here  presented  is  whether  the 
appellant  is  a  manufacturing  corporation  within 
the  meaning  of  the  Act  of  1885,  exempting 
manufacturing  corporations  from  the  operation 
of  the  revenue  law  of  1879.  This  question  is 
disposed  of  by  the  opinion  in  the  Commonwealth 
v.  The  Northern  Electric  Light  and  Power  Com- 
pany filed  herewith  [ante,  p.  520].  For  reasons 
given  in  that  case  this  appeal  is  dismissed  and 
the  judgment  affirmed. 

[See  preceding  cases.] 

w.  M.  8.,  Jr. 


May,  '91,  23.  June  2,  1891. 

Commonwealth  v.  Chester  Electric  Light 
and  Power  Company. 

This  case  presented  the  same  state  of  facts  as 
those  contained  in  the  case  of  the  Commonwealth 
v.  Edison  Electric  Light  Company,  ante,  p.  531. 

James  A.  Stranahan,  deputy  attorney-general 
(  Williaml).  Hettsel,  attorney-general,  with  him), 
for  the  Commonwealth. 

Robert  Snodgrass,  for  appellee. 

October  5,  1891.  Williams,  J.  The  ques- 
tion presented  upon  this  appeal  is  identical  with 
that  presented  by  the  appeal  of  the  Common- 
wealth from  the  judgment  in  the  case  of  the  Com- 
monwealth p.  The  Edison  Electric  Light  Company 
of  Philadelphia,  in  which  an  opinion  has  just 
been  filed  [ante,  p.  531  ].  For  reasons  there  given 
wo  reverse  the  judgment  entered  in  the  Court 
below,  so  far  as  it  relates  to  the  taxability  of 
the  stock  of  the  appellee,  used  to  pay  the  rent  for, 
or  the  price  of  the  license  to  use  the  manufac- 
tured instruments  or  appliances  furnished  by  the 
Edison  Company  in  New  York  to  the  Chester 
Company  for  use  in  carrying  on  their  business  in 
the  city  of  Chester. 

Judgment  is  now  entered  in  favor  of  the  Com- 
monwealth, for  the  further  sum  as  follows  : — 

Tax  on  $15,000  stock   .       .       .  $00  00 

Interest  at  12  per  cent  . 

Attorney. general's  commission      .      3  00 

[See  preceding  cases.] 

W.  M.  8.,  Jr. 
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July  '90,  121.  April  28, 1891. 

City  of  Titusvillc  v.  Brennan. 

Peddlers — City  ordinance — Police    powers — 
Interstate  commerce. 

The  Legislature  has  pronoanoed  the  peddler's 
business  to  be  injurious  in  tendency  and  has  forbidden 
any  one  to  engage  in  it  except  under  certain  restric- 
tions. These  regulations  have  been  made  in  the  ex- 
ercise of  the  police  power  to  protect  the  public  from 
fraud  and  violence,  and  they  are  constitutional  and 
valid. 

A  city  ordinance  which  forbids  any  person,  whether  a 
citizen  of  this  or  any  other  State,  to  engage  in  the  busi- 
ness of  canvassing  or  soliciting  within  the  city  for  orders 
for  goftds,  books,  paintings,  wares,  or  merchandise  of 
any  kind,  without  first  obtaining  a  license  from  the 
mayor  for  that  purpose,'  is  a  valid  exercise  of  police 
power. 

A  person  who  goes  about  from  house  to  house  in  the 
city  to  by  sample  frames  and  pictures  for  a  dealer 
who  resides  in  another  State,  is  subject  to  the  provis- 
ions of  such  an  ordinance.  If  he  was  an  importer  of 
frames,  there  could  be  no  doubt  of  bis  right  to  ship 
them  in  original  bales  or  packages  into  the  State  and 
in  that  condition  to  sell  them,  nor  could  there  be  any 
doubt  of  his  right  to  ship  into  the  State  and  sell  a 
single  frame.  What  the  ordinance  is  aimed  at  is  not 
the  sale  of  frames  at  wholesale  or  retail,  but  personal 
solicitation  from  house  to  house  by  canvassers. 

Whether  or  not  such  a  dealer  is  engaged  in  inter- 
state commerce,  he  is  still  subject  to  the  police  power 
of  the  State.  This  power,  however,  must  be  exercised 
by  means  of  laws  that  are  equal  and  uniform  in  their 
operation,  and  must  not  be  made  use  of  as  a  means  for 
discriminating  between  citizens  of  the  different  States. 

Appeal  of  J.  W.  Brennan,  defendant,  from  the 
judgment  of  the  Common  Pleas  of  Crawford 
County,  upon  a  case  stated,  in  which  the  city  of 
Titusville  was  plaintiff. 

The  case  stated  was  as  follows : — 

(1)  J.  A.  Shepard  is  a  manufacturer  of  picture 
frames  and  maker  of  portraits,  residing  in 
Chicago,  in  the  State  of  Illinois,  of  which  State 
he  is  a  citizen,  and  in  which  city  he  has  his  manu- 
factory and  place  of  business. 

(2)  In  the  prosecution  of  said  business  he 
employs  agents  who,  under  his  direction,  solicit 
orders  for  pictures  and  picture  frames,  in  the  State 
of  Pennsylvania  and  other  States  of  the  Union, 
by  going  personally  to  residents  and  citizens  of 
said  State  of  Pennsylvania,  and  other  States,  and 
exhibiting  samples  of  his  pictures  and  frames, 
going,  where  necessary,  from  house  to  house  in 
said  State  of  Pennsylvania  and  other  States. 

(3)  The  defendant,  J.  W.  Brennan,  was  an 
agent  of  the  said  J.  A.  Shepard,  employed  by 
him  to  travel  and  solicit  orders  for  pictures  and 
frames,  in  the  manner  stated,  upon  a  salary,  and 
also  upon  commission  upon  the  amount  of  his 
sales,  at  the  time  of  his  arrest,  May  25,  1889, 


upon  a  warrant  issued  by  the  authorities  of  the 
city  of  Titusville,  in  the  State  of  Pennsylvania. 

(4)  Upon  receiving  orders  for  pictures  and 
picture  frames,  the  agents  of  the  said  J.  A. 
Shepard  forwarded  the  same  to  him  at  Chicago, 
in  the  State  of  Illinois,  where  the  same  were 
made,  and  from  there  shipped  by  said  J.  A. 
Shepard  to  the  purchasers  in  Titusville,  in  the 
State  of  Pennsylvania,  by  railroad,  freight,  and 
express,  and  the  price  of  said  goods  was  collected 
and  forwarded  by  the  express  companies,  and 
sometimes  by  the  agents,  to  said  Shepard,  at 
Chicago,  in  the  State  of  Illinois.  J.  W.  Bren- 
nan, the  agent  employed  by  J.  A.  Shepard,  -Mas 
engaged  in  conducting  the  business  in  the  manner 
stated  at  the  time  of  his  arrest,  May  25,  1889. 
The  said  J.  W.  Brennan,  at  the  time  of  his  arrest 
and  before  had  not  been  otherwise  employed  than 
as  staled,  and  was  acting  solely  for  the  said 
Shepard. 

(5)  The  city  of  Titusville  had  enacted  an  ordi- 
nance, in  force  at  the  date  of  the  urrest  uf  said 
J.  W.  Brennan,  which,  in  the  twelfth  section 
thereof,  provides  in  words  and  figures  its  fol- 
lows : — 

That  all  persons  canvassing  or  soliciting  within  said 
city,  orders  for  goods,  books,  paintings,  wares,  or 
merchandise  of  any  kind,  or  persons  delivering  such 
articles  under  orders  so  obtained  or  solicited,  shall  be 
required  to  procure  from  the  mayor  a  license  to  trans- 
act said  business  and  shall  pay  to  the  said  treasurer 
therefor  the  following  sums,  according  to  the  time  foe 
which  said  license  shall  be  granted,  viz  :  For  one  day, 
one  dollar  and  fifty  cents ;  one  week,  $5.00 ;  three 
months,  $10.00 ;  one  year,  $25  ;  provided,  that  the 
provisions  of  this  ordinance  shall  not  apply  to  persons 
selling  by  sample  to  manufacturers  or  licensed  mer- 
chants, or  dealers  residing  or  doing  business  in  said 
city. 

And  the  said  ordinance  further  provides  in 
the  eighteenth  section  thereof  as  follows:  — 

That  any  person  or  persons  failing  to  obtain  a  license 
as  required  by  this  ordinauce  shall  upon  conviction 
thereof  before  any  magistrate,  alderman,  or  justice  of 
tbepnace,  of  said  city,  forfeit  and  pay  a  fine  not  ex- 
ceeding one  hundred  dollars,  nor  leas  than  the  amouut 
required  for  a  license  to  such  person  or  persons, 
together  with  twenty  per  cent,  added  as  a  penalty, 
with  costs  of  suit,  and  in  default  of  payment  thereof 
shall  undergo  a  confinement  in  the  city  or  county 
prison  for  a  period  not  exceeding  ninety  days,  or  per- 
form hard  labor  on  the  streets  or  elsewhere  in  said 
city  not  exceeding  such  period. 

(6)  At  the  time  of  his  arrest  the  defendant, 
Brennan,  was  not  and  bad  not  been  selling  by 
sample  to  manufacturers  or  licensed  merchants  or 
dealers  residing  in  said  city  of  Titusville,  and 
was  not  within  the  proviso  of  the  twelfth  section 
of  said  ordinance  relating  to  such  excepted 
persons. 

(7)  The  defendant,  J.  W.  Brennan,  at  the 
lime  of  his  arrest,  had  not  obtained  a  license  as 
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required  by  6aid  ordinance,  and  had  not  paid  to 
the  treasurer  of  the  city  of  Titueville  tbe  license 
fee  provided  by  said  ordinance. 

(8)  The  defendant  was  arrested,  tried,  con- 
victed, and  sentenced  to  pay  a  fine  of  $25  and 
costs  of  suit,  under  said  ordinance,  on  the  29th 
day  of  May,  1889,  before  W.  M.  Dame,  city  re- 
corder of  the  city  of  Titusville. 

If  the  Court  should  be  of  opinion,  upon  the 
facts  stated,  that  the  defendant,  J.  W.  Brennan, 
was  liable  to  take  out  license  and  pay  the  license 
fee  provided  by  said  ordinance,  then  judgment 
to  be  entered  for  the  plaintiff,  the  city  of  Titus- 
ville,  for  $25  and  costs  of  suit.  If  the  Court 
should  he  of  opinion  that  said  Brennan  was  not  so 
liable,  then  judgment  to  be  entered  for  the  de- 
fendant, with  costs  of  suit. 

The  Court  entered  judgment  in  favor  of  plain- 
tiff, upon  the  case  stated,  for  the  sum  of  $25 ; 
whereupon  defendant  took  this  appeal,  assigning 
for  error  tbe  said  entry  of  judgment. 

Roger  Sherman  (Samuel  Grumbine  with  him), 
for  appellant. 

George  A.  Chase,  for  appellee. 

October  5,  1891.  Williams,  J.  There  are 
two  questions  presented  by  this  record.  The 
first  is  whether  the  Court  below  was  correct  in 
finding  as  a  fact  that  the  defendant  was  a  ped- 
dler. The  other  is  whether,  as  a  matter  of  law, 
the  defendant  is  engaged  in  interstate  commerce 
and  is  under  the  protection  of  the  national  gov- 
ernment. 

If  the  defendant  is  a  peddler,  the  law  is  settled 
in  this  State  that  he  is  not  above  the  obligation 
to  conform  to  the  requirements  of  the  laws  of  the 
State  regulating  the  business  of  peddling.  The 
Legislature  has  pronounced  his  business  to  be 
injurious  in  tendency,  and  has  forbidden  any  one 
to  engage  in  it  except  under  certain  regulations, 
intended  to  bring  such  persons  under  the  notice 
of  the  local  authorities,  and  afford  some  little 
security  for  his  good  behavior.  These  regulations 
have  been  made  in  the  exercise  of  the  police 
power,  to  protect  the  public  from  fraud  and  vio- 
lence, and  they  are  constitutional  and  valid. 
(Commonwealth  v.  Gardner,  133  Pa.  284.) 

But  what  is  the  defendant's  business,  as  gath- 
ered from  the  facts  appearing  in  the  case  stated  ? 
He  certainly  is  not  an  importer,  or  a  wholesale 
dealer,  supplying  the  trade  in  this  State,  from  a 
source  of  supply  beyond  the  State  lines,  in  origi- 
nal or  unbroken  packages.  He  is  not  a  "  drum- 
mer" or  travelling  agent,  acting  as  an  interme- 
diary between  the  importer  or  the  wholesaler 
and  the  local  trade.  Although  he  carries  a  few 
articles  on  his  back  or  in  his  wagon,  he  would 
hardly  ask  us  to  hold  that  he  was  engaged  in 
interstate  transportation.  He  comes  into  this 
Stale,  according  to  the  case  stated,  in  order  that 


he  may  here  engage  in  the  business  of  going  from 
house  to  house  to  sell  frames  and  pictures  for  a 
dealer  who  resides  in  another  State.  He  hunts 
his  customers  in  their  own  homes.  To  the  in- 
mates of  the  homes  into  which  he  intrudes  him- 
self he  exhibits  what  he  alleges  to  be  a  sample  of 
the  goods  he  is  prepared  to  supply.  The  only 
apparent  difference  between  him  and  the  ordinary 
pack-peddler  is  that  the  peddler  produces  the  pre- 
cise article  he  offers  for  Bale,  and  delivers  it  to  the 
I  purchaser  on  the  spot ;  while  the  defendant  pro- 
duces from  his  pack  a  sample ;  the  customer  buys 
j  on  his  assurance  that  the  article  will  be  like  it; 
and  the  article  is  subsequently  delivered  by  some 
itinerant,  or  by  express,  if  it  is  delivered  at  all. 
There  is  in  each  case  the  6aroe  intrusive  domicil- 
iary visitation,  the  same  relentless  personal  pur- 
suit of  a  purchaser,  the  same  practised  and  per- 
sistent itinerant  salesman  adroitly  pressing  his 
wares  on  the  attention  of  those  who  neither  need 
nor  wish  for  them,  but  who  are  unable  to  resist 
the  wiles  or  penetrate  the  deceptions  practised 
upon  them.  The  business  of  both'  is,  in  general 
character,  the  same.  Whether  the  difference  in 
mode  of  delivery  should  distinguish  the  one  from 
the  other  is,  in  this  case,  a  matter  of  no  conse- 
quence whatever.- 

The  ordinance  under  which  this  suit  was 
brought  is  not  directed  against  peddlers  by  name, 
but  against  a  particular  method  of  making  sales  of 
goods.  It  forbids  any  person,  whether  a  citizen  of 
this  or  any  State,  to  engage  in  the  business  of  can- 
vassing or  soliciting  within  the  city  of  Titusville 
for  orders  for  goods,  books,  paintings,  wares,  or 
merchandise  of  any  kind,  without  first  obtaining  a 
license  from  the  mayor  for  that  purpose.  It  does 
not  discriminate  against  citizens  of  other  States, 
or  goods  grown  or  manufactured  in  other  States. 
It  does  not  wholly  prohibit  the  exercise  of  any 
trade  or  business.  It  regulates  a  particular 
business  in  such  a  manner  as  to  bring  those  who 
engage  in  it  under  the  notice,  and  so  fur  as 
possible  under  the  supervision  of  the  police 
authorities  of  the  city.  Whether  the  defendant 
is  tf  peddler  is,  therefore,  not  the  question  to  he 
settled.  It  is  whether  the  defendant  is  engaged 
in  the  business  described  in  the  ordinance.  If 
he  is,  and  the  agreed  facts  show  clearly  that  he 
is,  then  he  must  obey  it  or  show  that  it  is  not 
binding  on  him.  We  do  not  understand  that  he 
denies  the  power  of  the  city  to  pass  such  an 
ordinance  upon  the  authority  of  any  of  our  own 
cases. 

The  case  of  Warren  Borough  v.  Geer  (117  Pa. 
207),  involved  the  validity  of  an  ordinance  drawn 
in  almost  the  identical  words  found  in  this  one. 
The  Court  below  held  that  the  borough  had  not 
power  to  pass  such  an  ordinance  because  it  inter- 
fered with  the  exercise  of  a  common  right. 
This  Court  held  otherwise,  and  distinctly 
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serted  the  power  of  the  borough  to  make  and  the! 
duty  of  the  Courts  to  enforce  the  ordinance. 
But  it  is  urged  that  the  United  States  Courts! 
have  held  another  doctrine,  and  that  we  should 
put  ourselves  in  harmony  with  t lie  law  as  held 
by  them.  We  recognize  the  duty  to  which  our 
attention  is  thus  called,  and  shall  discharge  it 
with  great  pleasure  whenever  we  find  ourselves 
in  conflict  with  the  decisions  of  the  Supreme 
Court  of  the  U.  S.  upon  this  or  any  other  sub- 
ject. We  are  thus  brought  to  consider  the  so- 
called  "  Federal  Question  ;"  the  question  whether 
the  man  who  sells  ready-made  clothing,  pinch- 
beck jewelry,  picture  frames,  or  other  articles, 
from  house  to  house,  by  personal  solicitation  ad- 
dressed to  one  whom  he  has  brought  to  bay,  in 
the  privacy  of  his  or  her  own  home,  is  engaged 
in  interstate  commerce,  and,  therefore,  superior 
to  the  police  power  of  the  States.  We  slml!  not 
undertake  the  definition  of  interstate  commerce. 
It  is,  perhaps,  too  early  to  attempt  it.  But  the 
Supreme  Court  of  the  U.  S.  has  provided  us 
with  abundant  authority  upon  the  real  question 
we  have  to  consider,  which  is,  whether  the  busi- 
ness of  the  defendant  is  subject  to  the  police 
power  ? 

In  the  Beer  Company  r.  Mass.  (97  U.  S.  25), 
that  Court  laid  down  the  broad  proposition  that 
"all  rights  are  held  subject  to  the  police  power 
of  the  State."  In  the  course  of  a  very  satis- 
factory discussion  of  the  subject  by  the  learned 
Justice  delivering  the  opinion  of  the  Court,  this 
language  is  employed  :  "  Whatever  differences  of 
opinion  may  exist  as  to  the  extent  and  boundaries 
of  the  police  power,  and  how  difficult  it  may  be 
to  render  a  satisfactory  definition  of  it,  there 
seems  to  be  no  doubt  that  it  does  extend  to 
the  protection  of  the  lives,  health,  and  property 
of  the  citizens,  and  to  the  preservation  of  good 
order  and  the  public  morals.  The  Legislature 
cannot,  by  any  contract,  divest  itself  of  the  power 
to  provide  for  these  objects.  They  belong  em- 
phatically to  that  class  of  objects  which  demand 
the  application  of  the  maxim,  salut  populi 
suprema  lex."  In  Mugler  v.  The  State  of  Kan&as, 
a  law  which  did  not  regulate  but  absolutely  pro- 
hibited the  manufacture  and  sale  of  liquors  as  in 
Kansas,  was  sustained  as  a  valid  exercise  of  the 
police  power.  To  the  same  effect  is  Foster  v. 
Kansas  (112  U.  S.  201).  Equally  conclusive 
upon  this  point  are  the  Oleomargarine  Cases.  This 
State  forbade  both  the  manufacture  and  sale  of 
that  commodity,  except  under  restrictions  which 
were  destructive  to  the  business.  We  held  the 
law  valid  us  an  exercise  of  the  police  power,  and 
on  appeal,  the  Supreme  Court  of  the  U.  S.  af- 
firmed the  decision.  The  fact  that  the  article, 
the  manufacture  and  sale  of  which  is  regulated 
or  prohibited,  is  made  under  the  authority  of 
letters-patent  granted  by  the  U.  S.  does  not  pre- 


vent the  exercise  of  the  police  power  of  the 
States.  In  Patterson  v.  Kentucky  (97  U.  S. 
501 ),  this  question  was  raised,  and  it  was  held 
that  letters-patent  confer  no  new  or  independent 
right  of  sale,  but  secure  an  exclusive  right  in 
the  discovery  to  the  inventor  or  his  representative. 
This  right  is  incorporeal,  but  41  the  use  of  the 
tangible  pro|>erty  that  comes  into  existence  by 
the  application  of  the  discovery  is  not  beyond  the 
control  of  the  State  Legislature."  On  the  other 
hand,  it  was  distinctly  held  in  Patterson  v. 
Kentucky  "That  the  right  which  the  patentee  or 
his  assignee  possesses  in  the  pro|>eriy  created 
by  the  application  of  a  patented  discover}'  must  be 
enjoyed  subject  to  the  complete  and  salutary  power 
with  which  the  States  have  never  parted,  of  so 
defining  and  regulating  the  sale  and  use  of  prop- 
erty within  their  respective  limits,  as  to  afford 
protection  to  the  many  against  the  injurious  con- 
duct of  the  few."  In  Webber  v.  Virginia  (103 
U.  S.  344)  it  was  said  by  Justice  Field,  deliver- 
ing the  opinion  of  the  Court,  that  "  the  patent  for 
a  dynamite  powder  does  not  prevent  the  State 
from  prescribing  the  conditions  of  its  manufac- 
ture, storage,  and  sale,  so  as  to  protect  the  com- 
munity from  the  danger  of  explosion."  But 
while  the  existence  of  the  police  power  is  thus 
clearly  recognized  by  the  Courts  of  the  United 
States,  it  must  be  exercised  by  means  of  laws 
that  are  equal  and  uniform  in  their  operation. 
It  must  not  be  made  use  of  as  a  means  for  dis- 
criminating between  citizens  of  the  different 
States.  If  it  is,  it  loses  its  police  character  and 
becomes  an  unconstitutional  trade  regulation. 
Thus,  the  Slate  of  Missouri  passed  a  law  prohibit- 
ing the  sale  of  goods  grown  or  produced  or  manu- 
factured outside  of  the  State  without  a  license. 
To  sell  the  same  goods  grown,  produced,  or  manu- 
factured within  the  State  no  license  was  re- 
quired. This  law  was  held  to  be  void,  because  it 
was  designated  to  operate  against  the  citizens  of 
other  States  and  in  favor  of  the  citizens  of  Mis- 
souri. (Welton  r.  The  State  of  Missouri,  91  U. 
S.  275.)  When  the  burden  imposed  is  equal, 
without  regard  to  citizenship,  similar  laws  have 
been  upheld.    (Coe  v.  Errol,  116  U.  S.  517.) 

If  the  defendant  was  an  importer  of  frames, 
there  could  be  no  doubt  of  his  right  to  ship  them 
in  original  bales  or  packages  into  the  State,  and 
in  that  condition  to  sell  them.  There  is  just  as 
little  doubt  of  his  right  to  ship  into  the  State  one 
frame,  for  there  is  no  law  of  the  State  which  pro- 
hibits his  sale  of  a  single  frame.  What  the  law 
is  aimed  at  is  not  the  sale  of  frames  at  wholesale 
or  at  retail,  hut  personal  solicitation  from  house 
to  house  by  canvassers,  who,  like  peddlers,  are 
here  to-day  and  gone  to-morrow  ;  whose  flippant 
representations  cannot  be  stopped,  and  whose 
frauds  cannot  be  punished,  unless  they  are  brought 
under  the  notice  and  to  some  extent  under  the 
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control  of  the  local  authorities.   What  trades  need 
to  he  restricted  and  forhidden  to  all  who  have 
not  obtained  a  license,  in  purely  a  legislative  ques- 
tion.   The  sale  of  liquors,  the  keeping  of  a  hotel, 
the  running  of  a  cab,  the  keeping  of  a  lottery, 
the  gale  of  lottery  tickets,  the  practice  of  medi- 
cine, the  manufacture  of  oleomargarine,  peddling 
from  house  to  house,  and  many  other  kinds  of 
business,  have  been  the  subject  of  regulation,  re- 
striction, or  prohibition,  by  an  exercise  of  the 
police  power  of  the  several  States.    Where  the 
Courts  have  interfered  in  such  cases,  it  has  been 
to  prevent  the  abuse  of  the  police  power,  and 
to  see  that  its  hand  was  laid  impartially,  and 
without  discrimination  between  States,  on  the 
evil  to  be  corrected.    Whether  the  solicitation 
from  house  to  house  by  itinerant  vendors  or  can- 
vassers is  au  evil  to  be  suppressed,  or  reduced  in 
its  proportions  by  appropriate  legislation,  is,  un- 
der ordinary  circumstances,  as  we  have  said,  a 
legislative  question.    If  it  was  for  us  to  deter- 
mine, a  glance  at  our  own  cases  would  determine 
it.    The  books  are  full  of  cases  arising  out  of  the 
efforts  of  those  who  have  been  defrauded  to  re- 
cover their  money,  to  be  relieved  from  their  bonds 
or  notes  given  under  the  influence  of  a  bald  fraud, 
or*  wheedled  out  of  them  under  pretence  that 
they  were  signing  a  receipt,  an  order,  a  promise 
to  act  as  agent,  or  the  like.    There  is  probably 
not  a  county  in  the  Commonwealth  into  whose 
Court*  the  victims  of  the  frauds  of  travelling 
canvassers   for  moris-multicaulis   trees,  patent 
churns,  hay-forks,  washing-machines,  self-hook- 
ing or  self- unhooking  whiffle  trees,  and  a  hundred 
more  equally  worthless  things,  have  not  come  by 
petition  to  open  judgment,  or  by  affidavit  of  de- 
fence to  an  action,  seeking  relief.    It  is  the  same 
story.    A  well-dressed,  plausible  stranger,  with 
flattery  and  promise  of  enormous  gains,  induces 
gome  honest  but  inexperienced  man  to  sign  a 
paper  promising  to  exhibit  some  worthless  article 
left  with  him  to  his  neighbors,  or  to  pay  for  it  at  a 
small  price,  when  he  has  sold  it  at  a  large  one,  or 
the  like,  and  goes  his  way.    Not  long  alter  some 
other  stranger  presents  to  the  astonished  victim 
his  promissory  note  for  one  or  two  or  live  hun- 
dred dollars  and  demands  payment.    It  next 
turns  up  in  the  hands  of  some  note-shaver,  and 
then  litigation  begins.    The  loss  to  industrious, 
well-meaning  people  by  these  practices  reaches 
many  thousands  of  dollars  every  year.    It  goes 
to  support  in  idleness  a  class  of  swindlers  who 
should  be  in  prison.    The  subject  is  as  fairly 
within  the  scope  of  police  legislation  as  cheating 
by  false  pretences,  or  larceny  by  a  bailee.  We 
should  as  soon  expect  the  thief,  who  stole  goods 
in  one  State  to  be  sold  in  another,  to  be  pro- 
tected under  the  interstate  commerce  powers  of 
the  general  government,  as  that  the  travelling 
cheats  who  live  by  drawing  the  blood  of  the  hard- 


working, but  too  confiding,  farmers  and  me- 
chanics, should  be  so  protected.  It  may  be  that 
the  defendant  is  honest,  and  sells  a  good  frame 
for  an  honest  price.  There  are  no  doubt  some 
honest  peddlers  and  canvassers,  worthy  men  and 
women  who  are  needy,  and  find  this  a  convenient 
way  to  earn  money.  The  trouble  in  such  cases 
is  that  they  are  in  a  business  that  men  and 
women,  who  are  not  honest,  employ  as  a  means 
of  swindling;  and  that  the  business  is,  therefore, 
properly  put  under  some  regulations  anil  restric- 
tions that  seem  to  tiiem,  and  that  in  their  cases 
may  really  be,  unnecessary  and  burdensome.  If 
they  choose  to  embark  in  the  sale  of  strong  drink, 
or  in  the  sale  of  goods  as  peddlers,  or  as  can- 
vassers, or  of  oleomargarine,  they  must  take  no- 
tice of  the  restrictions  laid  upon  the  business 
they  select  and  comply  with  them. 

The  judgment  is  affirmed.  H.  s.  p.  n. 


Jan.  '91,  292.  April  6,  1691. 

Johnson  et  al.  v.  Ash. 

Ground-rents — Spanish  milled  silver  dollars — 
Covenant  to  pay  rent  in — Character  of  coin 
tendered. 

Where  the  covenant  in  a  ground-rent  deed,  made 
while  Spanish  dollars  were  a  legal  tender,  is  to  pay  the 
rent  in  Spaniel)  milled  dollars,  a  tender  of  Spanish 
milled  dollars  is  a  compliance  with  the  covenant, 
although  such  dollars  are  no  longer  a  legal  lender. 

The  several  Acta  of  Congress  of  April  2.  1792, 
February  9, 1793,  and  April  10,  1806,  adopting  Spanish 
milled  dollars  as  the  standard  of  value  of  the  United 
States  dollar,  and  making  the  said  dollars,  when  the 
actual  weight  thereof  is  not  less  than  17  dwts.  7  grains, 
a  legal  tender,  can  form  no  part  of  the  contract,  even 
if  the  covenant  of  the  ground-rent  deed  specifies  no 
weight  for  the  Spanish  milled  dollars  therein  cove- 
nanted for. 

It  makes  no  difference  that  at  the  time  the  ground- 
rent  was  created  Spanish  milled  dollars  of  17  dwts.  7 
graius  were  a  legal  tender  in  the  United  States,  and 
that  the  ground-rent  deed  stipulates  for  a  coin  in  no 
way  essentially  different  from  that  made  a  legal  tender 
by  the  Act.  Therefore,  although  these  coins  have 
been  demonetised  by  the  Act  of  Congress  of  February 
21,  1857,  to  tender  them  is  still  a  compliance  with  the 
covenant  of  the  deed. 

Such  a  covenant  for  the  payment  of  Spanish  milled 
dollars  is  a  covenant  to  pay  a  commodity,  not  money  ; 
therefore  the  demonetization  of  the  coin  by  Spain, 
whereby  it  ceases  to  lie  money,  will  not  so  destroy  the 
character  of  the  coin  as  to  invalidate  a  tender  of  it  in 
payment  of  the  ground-rent. 

Appeal  of  Barclay  Johnson  and  Sallie  P.  John- 
son, his  wife,  in  right  of  said  wife,  and  Elizabeth 
B.  Pleasants,  plaintiffs,  from  the  judgment  of  the 
Common  Pleas  No.  2,  of  Philadelphia  County, 
upon  a  case  stated,  wherein  Thomas  Ash  was 


Digitized  by  Google 


538 


WEEKLY  NOTES  OF  CASES. 


defendant,  to  recover  the  amount  of  a  certain 
ground-rent. 

The  facts,  as  set  forth  in  the  case  stated,  were 
as  follows  :— 

"  It  is  agreed  that  this  action  be  entered  with 
like  effect  as  if  a  summons  in  covenant  and  as- 
sumpsit had  issued  returnable  the  first  Monday 
of  December,  1890,  had  been  duly  served  by  the 
sheriff  and  so  returned,  upon  a  certain  ground- 
rent  deed  made  by  Israel  Pleasants  and  Ann 
his  wife  to  Thomas  Ash,  dated  June  11,  1808, 
and  recorded  at  Philadelphia  in  Deed  Book  I.  C. 
No.  22,  page  587,  etc.,  for  premises  situated  at 
the  northeast  corner  of  Bain  bridge  and  Charles 
streets,  containing  in  front  on  said  Bainbridge 
Street  20  feet  6  inches,  and  in  depth  along  said 
Charles  Street  of  that  width  60  feet,  reserving  to 
said  grantors  their  heirs  and  assigns  forever  4  the 
rent  or  sum  of  fifty-four  Spanish  milled  silver 
dollars  and  two-thirds  of  a  dollar,  in  four  even 
quarterly  payments  of  thirteen  dollars  and  two- 
thirds  of  a  dollar  each,  on  the  12lh  day  of  the 
months  of  March,  June,  September,  and  Decem- 
ber in  each  and  every  year  forever  hereafter.' 

44  And  that  said  ground-rent  deed  provided  fur- 
ther for  the  erection  by  said  Thomas  Ash  within 
one  year  of  a  *  building  or  buildings  to  be  at  least 
of  the  value  of  six  hundred  dollars,'  which  build- 
ings were  duly  erected. 

44  Also  that  said  ground-rent  should  be  redeem- 
able within  twenty  years  by  the  payment  to  said 
grantors,  their  heirs  and  assigns,  of  4  the  just  and 
full  sum  of  eight  hundred  and  eighty-eight  dol- 
lars.' And  the  right  of  redemption  was  not  ex- 
ercised. 

44  That  the  following  facts  are  further  agreed 
upon  by  the  said  parties  as  a  case  stated  in  said 
action  :  By  divers  descents,  wills,  conveyances, 
and  assignments  the  title  to  the  ground-rent  in 
question  became  vested  in  the  plaintiffs.  The 
present  owners  of  the  ground  are  defending  this 
suit  in  the  name  of  the  covenantor. 

"On  March  12,  June  12,  and  September  12. 
1890,  quarterly  payments  of  said  ground- rent 
became  due.  Immediately  after  each  quarterly 
payment  matured,  defendant  through  his  agent 
produced  and  tendered  to  the  plaintiffs  thirteen 
Spanish  milled  silver  dollars  and  sixty-seven 
cents.  The  owners  of  said  ground-rent  ref  used 
to  receive  said  coins  in  payment  and  satisfaction 
of  said  quarterly  payments  of  ground-rent  on 
the  ground  that  they,  the  plaintiffs,  were  entitled 
to  the  ground-rent  in  lawful  silver  money  of  the 
United  Slates. 

"  Spanish  milled  silver  dollars  are  milled  silver 
dollars  which  were  coined  in  the  mints  of  Spain 
or  its  colonies ;  and  under  the  Coinage  Act  of 
U.  S.  of  April  2,  1792,  6ec.  9,  were  adopted  as 
the  standard  of  value  of  the  U.  S.  dollar  thereby 
authorized  (U.  S.  Stata.  at  Large,  Vol.  I.,  page 


248).  At  the  time  the  ground-rent  in  question 
was  created  they  were  a  part  of  the  money  cur- 
rent in  the  United  States.  A  decree  of  the  chan- 
cellor of  the  exchequer  of  Spain  of  October  19, 
1868,  adopted  the  new  system  of  the  Latin  Union, 
and  after  prescribing  the  new  coins  of  the  system 
(among  which  the  Spanish  milled  silver  dollar  has 
no  place)  provided  that. — 

Art.  I.  In  all  Spanish  dominions  the  unit  of  account 
shall  be  the  peneta,  a  ooin  equivalent  to  100  centimes. 

Art.  II.  Gold  coins  of  100,  50,  20,  10,  aud  5  pesetas 

shall  he  issued  These  coins  shall  be  u«ed  in 

circulation  in  ptaoe  of  the  old  ones  in  all  public  and 
private  transactions  

Art.  III.  Similarly  there  will  be  coined  silver  pieoes 

of  5  pesetas  the  receipt  and  circulation  of 

these  coin*  will  be  subject  to  the  same  regulations  as 
those  given  for  the  gold  coinH  

Art.  X.  From  the  31st  of  December,  1870,  the  use 
of  the  monetary  system  created  by  this  decree  shall 
be  obligatory  in  all  public  offices  as  well  as  among  in- 
dividuals. 

Art.  XI.  Public  and  private  contracts  made  before 
the  issue  of  the  present  decree  in  which  payment  in 
the  coin  now  in  circulation  is  expressly  stipulated,  may 
be  settled  in  the  coin  of  the  new  system  of  equivalent 
value.  [See  Spanish  Decree  in  Report  of  the  Director 
of  the  Mint  of  IT.  S.  for  the  fiscal  year  ending  June  30, 
1874,  to  which  decree  reference  is  made  if  deemed 
necessary.] 

"On  April  10,  1806,  Congress  passed  a  law 
(U.  S.  Slat,  at  Large,  Vol.  II.,  page  374),  pro- 
viding, inter  alia — 

That  from  and  after  the  passage  of  this  Act  foreign 
gold  and  silver  coins  shall  pass  current  as  money  within 
the  United  States,  and  be  a  legal  tender  for  the  pay- 
ment for  all  debts  and  demands,  at  the  'several  and 
respective  rates  following,  and  not  otherwise,  rix., 
....  Spanish  milled  dollars  at  the  rate  of  one  hun- 
dred cents  for  each,  the  actual  weight  whereof  shall 
not  be  less  than  seventeen  pennyweights  and  seven 
grains,  and  in  proportion  for  the  parts  of  a  dollar. 

44  Under  this  Act  Spanish  milled  silver  dollars 
continued  to  be  a  legal  tender  in  the  United  States 
until  demonetized  by  Act  of  Congress  of  February 
21,  1857  (U.  S.  Stats,  at  Large,  Vol.  XL,  page 
163),  which  provided — 

Sec.  3.  That  all  former  Acts  authorizing  the  currency 
of  foreign  gold  or  silver  coins,  and  declaring  the  same  a 
legal  tender  in  payment  of  debts,  are  hereby  repealed. 

44  If  the  Court  should  be  of  the  opinion  that 
the  tender  of  the  forty-one  Spanish  milled  silver 
dollars  and  one  cent  was  a  sufficient  tender,  then 
judgment  is  to  be  entered  in  favor  of  the  defend- 
ant ;  otherwise  judgment  is  to  be  entered  in  favor 
of  plaintiffs  for  forty-one  dollars  and  one  cent  law- 
ful money  of  the  United  States  of  America,  with 
costs." 

The  Court  entered  judgment  upon  the  case 
stated  in  favor  of  the  defendant,  without  filing 
any  opinion ;  whereupon  the  plaintiffs  took  this 
appeal,  assigning  for  error  this  action  of  the  Court. 
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Henry  Pleasants  (Samuel  Hinds  Thomas  with 
him),  for  appellants. 

The  question  in  this  case  is  whether  the  cove- 
nant in  the  ground-rent  deed  is  for  a  specific 
article  or  for  lawful  money  (t.  e.,  legal  tender 
dollars),  of  the  United  States. 

The  fact  that  the  covenant  of  the  ground-rent 
in  question  calls  for  a  coin  which,  at  the  time  the 
ground-rent  was  created  was  a  legal  tender,  with- 
out specifying  any  particular  weight  or  fineness 
for  the  coin  ;  and  that  the  word  dollars,  without 
further  designation,  is  used  throughout  the  deed, 
except  in  the  reservation  clause,  distinguishes  the 
case  at  bar  from  any  adjudicated  case. 

Mather  v.  Kinike,  51  Pa.  425. 

Dutton  v.  Pailaret,  52  Id.  109. 

Christ  Church  Ilosp.  v.  Fuech?el,  54  Id.  73. 

Perot  v.  Eichholz,  25  Weekly  Notes,  525. 
It  is,  however,  a  generally  recognized  principle 
in  the  cases,  44  that  when  gold  or  silver  is  stipu- 
lated for,  without  mentioning  the  weight  of  the 
coin,  the  lawful  dollars  for  the  time  being  are 
intended ;"  and  the  absence  of  any  express 
stipulation  as  to  description  in  contracts  for  pay- 
ment of  money  generally  warrants  the  inference 
of  an  understanding  between  the  parties,  that 
such  contracts  may  be  satisfied  before  or  after 
judgment  by  the  tender  of  any  lawful  money. 

Shollenberger  v.  Brinton,  52  Pa.  34. 

Nervine  c.  Sailor,  Id.  45,  47. 

Butler  v.  Horwiti,  7  Wallace,  261. 

Hill  v.  The  Trustees,  7  Phila.  28. 

Perot  r.  Eichholz,  25  Weekly  Notes,  525. 

In  view  of  the  facts,  that  at  the  time  this  con- 
tract was  made,  Spanish  milled  dollars  of  a  certain 
weight  were  a  part  of  the  money  current  in  the 
United  States,  and  of  the  same  standard  of  value 
as  the  United  States  dollars,  and  that  they  were 
expressly  excluded  from  the  provisions  of  the 
Act  of  Congress  of  1793  (U.  S.  Stat,  at  Large, 
vol.  I.,  p.  301),  by  which  foreign  coins  were  to 
cease  to  be  legal  tenders,  the  conclusion  is  de- 
ducible  that  the  standard  Spanish  dollar  of  17 
dwts.  7  grains  was  contemplated  in  the  reserva- 
tion clause  of  the  deed,  and  it  follows  that  the 
reservation  is  not  for  a  specific  article,  or  a  mere 
commodity,  but  for  lawful  money ;  and  as  these 
Spanish  dollars  were  demonetized  in  1857,  the 
rent  reserved  could  no  longer  be  |>aid  in  such 
dollars,  but  must  be  paid  in  such  legal  tenders  us 
the  government  provides  and  sanctions  when  the 
time  for  payment  arrives. 

United  States  v.  Gardner,  10  Peters,  618. 

Knox  v.  Lee,  12  Wallaoe,  467. 

Perot  v.  Eichholz,  25  Wrrkly  Notes,  525. 

Maule  c.  Stokes,  3  Id.  373. 

Morris  v.  Bancroft,  1  Id.  223. 

This  reasoning  was  expressly  approved  by  the 
Court  below  in  the  recent  case  of  Perot  v.  Eich- 
holz (25  Weekly  Notes,  525),  and  is  analogous 
to  that  adopted  by  this  Court  in  Maule  r.  Stokes 
(3  Weekly  Notes,  373),  (decided  while  silver 


was  demonetized  as  to  amounts  over  $5),  where 
a  reservation  in  "current  silver  money  of  the 
United  States"  was  held  to  mean,  44  such  current 
silver  as  will  at  the  time  of  the  tender  lawfully 
pay  the  amount  of  the  ground-rent  reserved," 
and  to  the  decision  in  Morris  t>.  Bancroft  (1 
Weekly  Notes,  223),  where  a  reservation  of 
lawful  silver  money,  although  of  specified  weight, 
was  held  payable  in  gold  coin  because  both  coins 
were  legal  tender. 

Nor  is  it  an  answer  to  the  argument  to  say 
that  the  intention  to  reserve  legal  tender  dollars 
cannot  be  inferred  because  of  the  qualification 
44  Spanish  milled,"  for  this  qualification  in  no  way 
distinguishes  them  as  dollars  not  a  legal  tender 
(as  was  done  in  Mather  v.  Kinike*,  and  the  sub- 
sequent abandonment  of  even  this  qualification 
in  other  parts  of  the  deed  indicates  how  little  im- 
portance  the  parties  to  the  deed  attached  thereto. 

Any  other  view  than  this,  that  the  dollars 
reserved  were  not  a  mere  commodity,  but  44  coiti9 
that  our  land  recognized  as  money"  (see  Mather 
v.  Kinike,  51  Pa.  429)  would  lead  to  the  result 
that  the  tender  might  be  made  in  Spanish  milled 
dollars  of  any  weight  whatever,  although  worn 
or  even  clipped  far  below  the  legal  tender  weight. 

It  is  a  reasonable  rule  that,  where  the  terms 
of  a  deed  descriptive  of  the  consideration  are 
applicable  both  to  what  are  and  what  are  not 
legal  tender,  doubts  must  be  solved  in  favor  of 
the  legal  tender  construction,  else  a  presumption 
would  exist  in  favor  of  trade  by  barter  rather  than 
trade  by  money. 

Sholleuberger  v.  Brinton,  62  Pa.  96,  per  Aoskw,  J. 

But  even  it  the  reservation  in  this  deed  be  re- 
garded as  a  reservation  of  a  specific  article  or  a 
mere  commodity,  the  contract  was  clearly  lor  such 
Spanish  milled  dollars  as  were  then  prescribed 
by,  and  current  in  Spain,  ».  such  pieces  of 
silver  as  were  stamped  by  the  Spanish  govern- 
ment and  thereafter  recognized  by  it  as  having 
the  currency  value  it  sanctioned.  The  subsequent 
demonetization  of  these  dollars  by  Spain  had  the 
effect  of  withdrawing  that  governmental  recog- 
nition and  sanction,  and  they  thereby  lost  their 
existence  as  dollars  and  became  again  simply 
pieces  of  silver.  A  tender,  therefore,  of  such 
demonetized  or  obsolete  coin  is  no  more  a  pay- 
ment of  the  debt  contracted  than  would  a  present 
tender  of  notes  of  the  late  Confederate  States 
be  payment  of  a  contract  lawfully  made  in  the 
insurgent  States  during  the  civil  war.  Under 
such  circumstances  the  rule  has  been  clearly 
enunciated  by  the  Supreme  Court  of  the  United 
States,  that  the  value  of  the  demonetized  or  ob- 
solete currency  is  to  be  estimated  44  in  lawful 
money  of  the  United  States  at  the  time  when 
and  place  where  such  contracts  were  made." 
Efflnger  i*.  Kenney,  115  U.  S.  566. 

Hence,  even  regarding  the  reservation  as  re- 
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ferring  fi|iecifically  to  Spanish  currency  the  tender  rania  in  favor  of  trade  by  money  rather  than  in  trade  by 


made  by  the  defendant  is  clearly  insufficient. 
Unless  our  view  be  adopted  the  effect  of  the 
demonetization  of  these  coins  might  cause  the 
ground-tenant  (in  consequence  of  such  coins 
becoming  exceedingly  rare),  to  pay  a  rent  many 
times  in  excess  of  that  originally  contemplated. 
An  instance  of  such  a  condition  of  the  coinage  is 
seen  in  the  case  of  the  dollar  of  1795,  now 
valued  by  numismatists  at  about  oue  hundred 
dollars  each. 

Joseph  M.  Pile,  for  appellee. 

The  covenant  of  the  deed  calls  for  Spanish 
milled  silver  dollars,  and  the  ground-landlord 
cannot  refuse  a  tender  of  such  dollars. 

Mather  v.  Kinike,  51  Pa.  426. 
lironson  v.  Kodes,  7  Wallace,  229. 
Butler  v.  llorwitz,  Id.  268. 

April  27,  1891.  Pee  Curiam.  The  Court 
below  properly  held  that  the  plaintiff  was  obliged 
to  receive  the  kind  of  money  his  contract  called 
for.  It  is  to  be  presumed  that  when  the  ground- 
rent  was  created  the  reservation  of  the  rent  in 
44  Spanish  milled  silver  dollars"  was  for  the  bene- 
fit of  the  owner  of  the  rent.  It  was  certainly 
not  for  the  benefit  of  the  ground-tenant.  The 
plaintiff  having  enjoyed  what  benefit  there  was 
under  the  contract,  may  well  take  the  disadvan- 
tages thereof,  if  there  are  any. 

Judgment  affirmed. 

Counsel  for  appellants  (with  whom  was  Samuel 
S.  Holling$worth),  subsequently  moved  for  a 
reargument  of  the  questions  whether — 

First.  The  coins  tendered,  having  ceased  to 
be  44  money,"  the  tender  of  them  is  a  performance 
of  the  covenant  of  the  ground-rent  deed ;  and  if 
so, 

Second.  Whether  any  44  Spanish  dollars,"  or 
only  the  44  Spanish  dollars"  of  full  standard 
weight,  can  be  tendered  in  payment  of  said 
ground-rent. 


May  18,  1891. 
refused. 


Pee  Ccriam. 


Reargument 

8.  H.  T. 


[The  effect  of  the  above  decision  is  of  importance  to 
investors  iu  irredeemable  ground  rents.  For  many 
years  this  class  of  security  has  been  in  demand,  and 
has  commanded  a  premium.  Many  of  these  rents  were 
created  prior  to  the  year  1800,  and  were  reserved  in  the 
foreign  coins  then  in  circulation  aud  current  in  the 
country  under  authority  of  Congress  ;  but  as  the  Uuited 
States  currency  became  more  freely  circulated  the  new 
legal  tender  was  substituted  for  the  old  currency. 

It  is  decided  by  the  Supreme  Court  iu  this  case  that 
the  fact  that  at  the  time  of  the  reservation  of  the 
ground  rent  the  coin  reserved  was  a  legal  tender  war- 
rants no  inference  that  the  reservation  was  intended 
to  be  in  legal  tender  money,  for  this  question  was 
fairly  raised  by  the  case  stated.  And  it  would  seem  to 
follow  that  no  legal  presumption  exists  in  Pennsyl- 


barter.  On  these  points  compare  the  decisions  collected 
in  the  note  to  Pi  l  iner  v.  Branch  Bank,  reported  in  4 
Amer.  Law  Register  (N.  S.),  pages  336-351,  which  re- 
ceived the  approval  of  Justice  Thompson  in  Stiollen- 
berger  v.  Brinton  (52  Pa.  48)  ;  and  an  article  published 
in  the  Popular  Science  Monthly  for  July,  1891,  page 
358,  etc. 

The  question,  whether  the  landlord  having  reserved 
the  rent  in  Spanish  dollars  oould  demand  full  tc  tight 
Spanish  dollars,  was  not  raised  by  the  case  stated. 

In  view  of  the  fact,  that  the  weight  of  the  Spanish 
dollars  is  recognized  as  17  dwts.  7  grs.  by  the  Act  of 
Congress  of  April  2,  1792  (U.  S.  Stats,  at  Large,  vol. 
I.,  page  248),  adopting  it  as  the  standard  of  value  for 
the  original  United  States  dollar  which  it  prescribed 
should  "  Contain  371 A  grains  of  pure  or  416  grains  of 
standard  silver,"  there  should  be  no  reasonable  doubt 
that,  in  the  absence  of  an  express  contract  for  a  Uts 
weight  Spanish  dollar,  the  full  weight  Spanish  dollar 
would  be  intended.  This  national  recognition  of  the 
full  weight  Spanish  dollars  being  even  more  authori- 
tative than  State  legislation  (Weaver  r.  Fegely,  29 
Pa.  27)0 


Quarter  ^esstons. 


Commonwealth  v.  Clark. 

Criminal  law — Attempt—  Burglary —  What  con- 
stitutes an  attempt  to  commit — Going  upon  the 
steps  of  a  dwelling-house  at  night  with  intent 
to  commit. 

Sur  motion  for  a  new  trial. 
The  facts  are  fully  recited  in  the  opinion  of 
the  Court. 

Samuel  A.  Boyle,  assistant  district  attorney, 
for  the  Commonwealth. 

October  7,  1891.  Pennypacker,  J.  The 
defendant  was  tried  upon  an  indictment  charging 
him  with  burglary,  entering  in  the  night  with 
intent  to  steal,  and  receiving  stolen  goods. 
The  evidence  showed  that  on  the  morning  of 
August  29th  last,  at  three  o'clock,  a  special  officer 
and  night  watchman  heard  the  footsteps  of  a 
man  at  the  dwelling-house  No.  15H  North 
Fifteenth  Street,  and  going  to  the  place  saw  the 
defendant  come  down  from  the  step  of  the  door. 
The  occupants  of  the  house  were  at  the  lime 
away  for  the  summer.  The  officer  followed  the 
defendant  for  some  squares,  and  he  was  then 
arrested.  Upon  being  questioned  he  said  he 
was  a  gardener,  and  was  going  to  Jenkintown  to 
work.  This  statement  proved  to  be  incorrect. 
Concealed  about  his  person  were  found  a  jimmy, 
two  candles,  four  wooden  wedges,  some  matches, 
and  a  dead-latch  key.  The  jury  were  instructed 
that  the  defendant  could  not  be  convicted  of 
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the  offences  with  which  he  was  charged,  but  that 
if  they  found  that  he  had  gone  up  upon  the  step 
with  intent  to  commit  a  burglary,  and  in  pur- 
suance of  that  intent,  it  was  evidence  upon  which 
he  could  be  convicted  of  an  attempt  to  commit 
a  burglary.  The  jury  brought  in  a  verdict  of 
guilty  of  an  attempt.  The  defendant  was  with- 
out counsel,  and  for  the  purpose  of  disposing  of 


which  the  prosecutor  was  but  it  was  not  pointed 
at  him,  and  that  the  defendant  was  then  seized 
and  secured.  The  Court  held  that  there  must  be 
something  more  than  the  mere  presentation  of 
the  blunderbuss  and  that  some  act  must  have 
been  done  by  the  prisoner  to  satisfy  the  jury  that 
he  did  in  fact  attempt  to  discharge  the  weapon. 
These  cases  were  determined  upon  the  theory 


the  case,  it  will  be  treated  as  though  he  had  made  that  under  the  words  of  the  Act  to  constitute  a 
a  motion  for  a  new  trial,  upon  the  ground  that  j  felony  the  attempt  must  be  to  discharge  the 
the  Court  erred  in  its  instructions  to  the  jury.     j  pistol  by  "drawing  the  trigger,"  or  in  some 

The  Act  of  March  31,  i860,  section  50,  pro-  similar  manner, 
vides  that  "If  on  the  trial  of  any  person  charged  |    It  was  held  in  Smith  v.  The  Commonwealth 


with  any  felony  or  misdemeanor,  it  shall  appear 
to  the  jury  on  the  evidence  that  the  defendant 
did  not  complete  the  offence  charged,  but  was 
guilty  only  of  an  attempt  to  commit  the  same, 
such  person  shall  not  by  reason  thereof  be  en- 
tirely acquitted  but  the  jury  shall  be  at  liberty  to 
return  as  their  verdict  that  the  defendant  is  not 
guilty  of  the  felony  or  misdemeanor  charged, 
but  is  guilty  of  an  attempt  to  commit  the 
same." 


(4  P.  F.  Smith,  209),  that  soliciting  a  woman  to 
commit  adultery  was  not  an  attempt  to  commit 
the  crime  within  our  Act  of  Assembly. 

In  Stabler  v.  Commonwealth  (14  Norris,  318), 
the  defendant  expressed  a  determination  to  be 
revenged  for  a  grievance,  gave  poison  to  a  wit- 
ness and  asked  him  to  put  it  in  a  spring,  so  that 
certain  persons  should  be  poisoned,  and  offered 
him  a  reward  for  administering  it.  The  witness 
refused,  and  returned  the  poison,  but  afterward 
The  question  arises  as  to  what  is  an  attempt  found  it  in  the  pocket  of  his  coat.  The  Court 
under  this  Act,  and  it  is  one  not  without  diffi-  held  that  even  if  it  were  delivered,  with  the  in- 
culty.  The  case  of  Regina  v.  St.  George  (in  tent  that  it  should  be  administered,  the  acts  did 
9  Carrington  &  Payne,  483)  arose  under  the  not  constitute  an  attempt  to  murder  under  the 
statute  of  1  Vict.  c.  85,  s.  3,  which  provided  statute.  The  acts  proved  were  remote  and  not 
that  "  Whoever  shall  by  drawing  a  trigger  or  in  proximate. 

any  other  manner  attempt  to  discharge  any  kind  In  Kelly  v.  Commonwealth  (1  Grant,  484), 
of  loaded  arms  at  any  person"  with  intent  to  the  defendant  at  night  broke  into  a  house  in 
murder  or  do  grievous  bodily  harm  should  be  which  were  a  father  and  daughter.  The  latter 
guilty  of  felony.  The  defendant  was  indicted  was  a  woman  of  loose  character,  and  it  appeared 
charged  with  pointing  a  pistol  and  by  drawing  he  had  visited  her  before.  A  scuffle  ensued,  and 
the  trigger  attempting  to  discharge  it  at  one  1  while  the  woman  was  away  calling  assistance  the 
I)urant.    The  evidence  was:  "He  pushed  the  :  father  received  a  blow  from  the  effects  of  which 

muzzle  of  the  pistol  against  my  trousers  he  died.  The  question  was  as  to  whether  or  not 

He  had  his  finger  on  the  trigger  and  the  pistol  there  was  an  attempt  to  commit  a  rape,  for,  if 
was  cocked  but  not  full  cocked.  My  hand,  I  so,  the  defendant  could  be  convicted  of  murder 
think,  prevented  him  from  cocking  it.  If  it  had  !  in  the  first  degree.  The  Court  below  left  it  to 
not  been  for  my  hand  the  pistol  would  have  gone  the  jury  to  say  "for  what  purpose  did  the 
off,  and  I  should  have  been  shot  through  the  prisoner  and  his  confederates  go  to  that  house 
body.  .  .  .  My  hand  was  on  guard  so  that  the  pris-  that  night?  was  it  for  fornication  or  rape  ?"  and 
oner  could  not  get  at  the  trigger."  The  Court !  presenting  the  evidence  asked  them  if  in  it 
(Parke,  B.)  held:  "It  appears  to  me  that  the;  "they  see  anything  like  fornication  or  con- 
charge  of  felony  cannot  be  suported  as  it  is  not  isent."  The  Supreme  Court  held  that  this  was 
proved  that  the  prisoner  drew  the  trigger.  The  I  an  error,  since  it  substituted  the  intent  for  the 
words  'in  any  other  manner*  in  the  statute  attempt,  and  transformed  acts  indifferent,  or  at 
mean  something  analogous  to  the  drawing  the '  most  equivocal  as  to  the  girl,  into  an  actual 
trigger  which  is  the  proximate  cause  of  the  1  attempt  upon  her,  and  thus  changed  the  whole 
loaded  arm  going  off."  inquiry. 

In  Regina  v.  Lewis  (in  the  same  book,  p.  523),  It  appears  therefore  that  an  attempt  must  be 
where  there  was  an  indictment  under  this  statute,  'actual  and  not  constructive,  and  that  to  consti- 
it  appeared  that  the  defendant  said  to  the  prose-  tute  guilt  the  defendant  must  have  done  some- 
cutor,  "Then  you  are  a  dead  man,"  that  he  took  thing  more  than  to  have  formed  an  intent  to 
a  loaded  blunderbuss  out  of  his  coat  and  held ,  commit  the  crime.     How  much  further  is  it 


it  with  both  his  hands,  that  he  was  on  the  oppo- 
site side  of  the  room  from  the  prosecutor,  that 
the  muzzle  was  toward  the  side  of  the  room  on 


necessary  that  he  should  have  gone  ?  In  Smith 
v.  Commonwealth  {supra),  Woodward,  C.  J., 
says:  "The  attempt  can  only  be  made  by  an 
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actual  ineffectual  deed  done  in  pursuance  of  and 
in  furtherance  of  the  design  to  commit  the 
offence."  If  this  was  intended  as  a  definition 
of  what  constitutes  an  attempt,  it  does  not  seem 
to  be  satisfactory.  Suppose  a  pickpocket  to  form 
a  purpose  to  steal,  and  that  lie  then  follows  his 
intended  subject  through  the  streets  seeking  an 
opportunity,  but  fails  to  find  it.  Here  is  an 
ineffectual  deed  in  furtherance  of  his  design,  and 
yet  it  could  not  be  said  that  he  had  made  an 
attempt  to  commit  the  crime.  When,  however, 
he  takes  the  first  unlawful  step  in  the  direction 
of  the  commission  of  the  crime  and  in  further- 
ance of  his  design,  however  slight,  it  would  seem 
that  the  attempt  is  complete. 

In  the  present  case  the  defendant  had  gone 
up  on  the  steps,  as  the  jury  have  found,  with  in- 
tent to  commit  a  burglary,  and  in  furtherance 
of  his  design.  The  steps  of  a  dwelling  are  in- 
tended as  a  means  of  entrance  and  exit  for  per- 
sons lawfully  using  the  house,  and  may  be  an 
invitation  to  such  persons.  They  are  neverthe- 
less private  property,  and  one  who  trespasses 
upon  them  with  felonious  purpose,  has  commit- 
ted an  actual  unlawful  deed  in  pursuance  of  this 
purpose.  He  has  made  but  a  slight  move  in  the 
unlawful  direction,  but  if  he  had  reached  the 
roof  and  lowered  himself  to  a  window  his  act 
would  have  been  no  different  in  kind.  When 
he  has  left  the  public  street,  upon  which  any 
one  may  lawfully  walk,  and  gone  upon  private 
property  with  intent  to  commit  a  burglary, 
it  seems  to  me  he  may  be  convicted  of  an  at- 
tempt. 

In  Kelly  v.  Commonwealth  (tupra),  Thomp- 
son, J.,  said:  "If  the  entry  into  the  house  of 
deceased  had  been  shown  to  have  been  bur- 
glarious, with  the  design  to  commit  a  rape,  and 
the  breaking  and  entry  were  pursuant  to  such 
design,  it  might  have  been  considered  under 
such  circumstances  evidence  of  an  attempt. 
But  to  constitute  it  such,  the  specific  intent  to 
commit  the  crime  must  have  existed  at  the 
moment  of  breaking  and  entering — not  formed 
afterwards — for,  if  so,  the  breaking  could  not  be 
construed  an  attempt,  as  it  had  not  this  character 
in  the  minds  of  the  prisoner  and  his  associates  at 
the  moment  of  doing  the  act." 

There  can  be  no  question  that  the  present  de- 
fendant, when  he  went  upon  the  steps  and  was 
interrupted  by  the  approach  of  the  officer,  had 
formed  the  purpose  to  commit  a  burglary,  and 
was  acting  in  pursuance  of  it,  and  the  jury  have 
so  found. 

The  motion  for  a  new  trial  is  overruled. 


©rpljans'  ©ourt. 


Jan.  '91,  5. 


Fourth's  Estate. 


October,  1S9I- 


Will— Nuncupative  vrill— Requisites  of  will- 
Form  of. 

A  paper,  signed  by  a  decedent  at  the  end  thereof,  in- 
tended to  take  effect  at  his  death,  and  making  an  intelli- 
gent disposition  of  his  property,  contains  all  the  requisites 
;  of  a  valid  will. 

The  form  of  a  testamentary  paper,  the  fact  that  it  speaks 
j  in  the  past  tense,  and  not  in  the  present,  or  that  the  tes- 
tator calls  it  a  nuncupative  will,  does  not  affect  its 
I  validity. 

Whenever  a  party  has  the  power  to  do  a  thing  (statu- 
tory provisions  being  out  of  the  way)  and  means  to  do  it, 
the  instrument  he  employs  is  to  be  so  construed  as  to  give 
effect  to  his  intention. 

Sur  appeal  from  the  decision  of  the  register 
of  wills  refusing  to  admit  to  probate  the  alleged 
will  of  William  W.  Fouch6,  deceased. 

.Letters  of  administration  having  been  granted 
to  Edward  C.  Diehl,  Mary  W.  Foucl .6,  and 
Frank  Fouche^,  a  paper,  purporting  to  be  a  will 
of  decedent,  was  offered  for  probate,  which  the 
register  refused  to  grant.  Whereupon  this  ap- 
peal was  taken. 

The  will  in  question  and  the  facts  of  the  case 
arc  sufficiently  set  forth  in  the  opinion  of  the 
Court. 

fohn  A.  Scan/an,  for  appellant. 
William  C.  Hannis,  for  appellees. 

October  31,  1891.  Ashman,  J.  On  the 
morning  of  November  7,  1890,  six  days  before 
;  his  death,  and  when  he  was  in  declining  health, 
the  decedent,  in  the  presence  of  his  wife  and 
children,  declared  that  he  was  about  to  make  his 
will  by  word  of  mouth ;  that  he  desired  them  to 
witness  that  he  left  everything  to  his  wife  after 
his  death,  and  that  she  could  do  with  it  as  she 
pleased.  Immediately  before  this  interview,  he 
had  explained  to  one  of  his  sons,  who  was  very 
deaf,  the  meaning  of  a  nuncupative  will,  and 
apparently,  in  order  to  be  certainly  understood, 
had  shown  the  son  a  paper,  on  which  he  had 
already  written  the  word  "nuncupative,"  and 
to  which  he  proceeded  to  add  as  the  definition, 
"byword  of  mouth."  A  few  days  after  his 
death,  the  writing  now  offered  as  his  will  was 
found  among  other  papers  which  were  taken 
from  his  desk.  It  was  upon  the  identical  paper 
which  had  been  exhibited  to  the  son,  the  words 


Digitized  by  Googl 


WEEKLY  NOTES  OF  CASES. 


543 


"  nuncupative  by  word  of  mouth,"  not  having 
been  erased.    The  paper  read  as  follows 

"  Nov.  7th,  1890. 
Nuncupative  by  word  of  mouth  My  will  was 
maid  on  the  above  date,  everything  left  to  my 
dear  wife  Mary  VV.  Fouct.4,  all  my  real  and  per- 
sonal estate  and  everything  I  own  at  the  time  of 
my  death.  William  VV.  Fouche." 

Probate  was  refused  on  the  ground  that  this 
was  not  a  valid  testament. 

The  reasoning  by  which  it  is  sought  to  uphold 
this  ruling  is  highly  ingenious,  but  of  necessity 
highly  technical ;  and  for  the  latter  cause  should 
be  adopted  cautiously,  if  at  all,  in  determining 
the  intent  of  a  testator  who  knew  nothing  of 
technical  terms.  It  assumes  at  the  outset  that 
the  decedent  had  actually  no  purpose  whatever 
in  writing  the  paper,  or,  as  counsel  states  it,  he 
"  scrawled  it  to  while  away  a  weary  hour."  The 
basis  of  this  assumption  was  that  the  testator  had 
used  the  blank  page  of  a  printed  notice,  and  on 
a  fold  of  the  paper  had  made  some  calculations 
in  figures.  However  it  may  be  with  counsel, 
this  is  not  the  spirit  in  which  a  Court  may  pro- 
ceed to  test  the  validity  of  an  instrument  in  the 
nature  of  a  will.  If  it  may  find  that  the  testator 
wrote  simply  for  amusement,  because  his  pre- 
tended will  was  upon  note  paper,  it  may  also 
find  that  he  wrote  only  as  a  joke  because  his 
spelling  was  grotesque.  It  would  be  well,  per- 
haps, if  all  wills  were  engrossed  on  parchment 
and  drafted  by  lawyers,  but  the  circumstances 
under  which  many  of  them  are  prepared  pre- 
clude any  nice  selection  of  stationery  or  counsel. 
Certainly  it  would  be  cruel,  if  a  testator,  in  his 
last  hour,  should  be  harassed  with  the  thought 
that  his  final  wishes  as  to  the  disposal  of  his  estate 
would  depend  for  their  fulfilment  upon  the  size 
and  quality  of  the  paper  on  which  his  will  was 
written.  We  pass  over  the  next  argument, 
which,  however,  was  not  pressed  with  fervor, 
that  the  writing  was  void  as  a  will,  because  the 
testator  had  not  signed  his  name  at  the  foot  of 
the  figures.  These  figures  had  no  more  to  do 
with  the  writing  than  the  circular  on  the  reverse 
of  the  paper,  and  he  was  no  more  called  upon 
to  sign  the  one  than  the  other.  The  point  upon 
which  the  contestants  mainly  rested  was  that  the 
utmost  effect  of  the  writing  was  to  serve  as  a  re- 
publication of  a  nuncupative  will,  .and  that  the 
latter  was  void,  and  therefore  incapable  of  re- 
vival. It  is  at  least  open  to  debate  whether  a 
will  which  is  void  in  its  inception  may  not  be 
made  good  by  a  codicil,  duly  executed,  which 
distinctly  affirms  it.  £Druce  r.  Denison,  6  Ves. 
397.)  But  is  it  within  the  bounds  of  credulity 
that  a  testator  who  has  made  what  he  deems  a 
complete  will  in  the  morning  should  think  it 
necessary  to  formally  republish  it  in  the  afternoon 


of  the  same  day,  or  that,  having  formed  such  a 
resolve,  he  should  recite  anew  all  the  provisions 
of  the  anterior  will  ?  The  contrary  supposition, 
which  the  evidence  here  raises  into  a  certainty, 
is  that  the  decedent  intended  by  this  writing  not 
a  republication,  but  a  new  will.  He  had  cut  out 
from  newspapers,  and  had  placed  in  his  desk, 
along  with  the  will,  various  slips  descriptive  of 
short  and  eccentric  wills  which  had  been  admit- 
ted to  probate,  and  he  had  also  kept  by  him  a 
pamphlet  giving  directions  for  drawing  wills, 
and  defining  the  law  as  to  nuncupative  wills. 
It  was  taken  for  granted  by  the  contestants 
themselves  that  he  had  patterned  his  will 
after  these  specimens,  and  that  he  knew 
the  Character  of  unwritten  wills.  If  the  field  of 
conjecture  is  to  be  laid  open  for  one  purpose, 
we  may  pursue  it  for  another,  and  assume  that 
having  learned  that  a  nuncupative  will  must  be 
reduced  to  writing  within  six  days  after  the  tes- 
tator's death,  the  decedent  had  anticipated  that 
duty  and  had  himself  written  out  his  testament. 
Or  he  may  have  concluded  that  his  oral  will  was 
void  because  it  was  not  made  in  the  extremity  of 
his  sickness,  or  that,  even  if  valid,  it  would  not 
carry  his  real  estate;  and  he  thereupon,  and 
we  think  wisely,  committed  his  intentions  to 
writing.  But  there  is  no  need,  either  for  evi- 
dence of  what  the  testator  had  previously  declared 
was  his  purpose,  nor  for  conjecture  as  to  what  he 
afterwards  intended  ;  the  writing  itself  is  before 
us,  and  the  sole  inquiry  is  :  Does  it  contain  the 
requisites  of  a  valid  will?  Is  it  signed  by  the 
testator  at  the  end  thereof?  does  it  take  effect  at 
his  death?  and  docs  it  make  an  intelligent  dis- 
position of  his  property  ?  To  all  of  these  ques- 
tions, we  believe  there  can  be  but  one  answer. 
Its  form,  or  rather  its  want  of  form,  is  nothing 
(Frew  v.  Clarke,  80  Pa.  170),  that  it  speaks  in 
the  past  tense,  and  not  in  the  present,  is  nothing 
(Black  v.  Jobling,  L.  Rep.  1  Prob.  685  ;  Williams 
on  Executors,  vol.  I.,  page  138);  and  that  the  tes- 
tator called  it  nuncupative  is  also  nothing.  A 
promissory  note  or  a  deed,  provided  it  is  meant 
to  operate  at  the  death  of  the  maker  or  grantor, 
may  be  a  good  will,  no  matter  by  what  name  the 
instrument  may  have  been  described  (Turner  v. 
Scott,  51  Pa.  126;  Patterson  v.  English,  71  Id. 
458).  This  paper,  so  far  from  depending  upon 
extrinsic  testimony  to  explain  or  to  enforce  it, 
is  absolutely  complete  in  itself,  and  is  to  be  up- 
held in  the  face  of  all  adverse  criticism  as  to  its 
form,  upon  the  principle  laid  down  in  Bond  v. 
Bunting  (78  Pa.  210),  that  "wherever  a  party 
has  the  power  to  do  a  thing  (statutory  provisions 
being  out  of  the  way),  and  means  to  do  it,  the 
instrument  he  employs  shall  be  so  construed  as 
to  give  effect  to  his  intention."  This  contest 
would  have  been  avoided,  if  it  had  been  borne 
in  mind,  that  whether  the  testator  had  executed 


Digitized  by  Google 


544 


WEEKLY  NOTES  OF  CASES. 


one  will  or  many,  nuncupative  or  written,  valid 
oc  invalid,  was  a  thing  of  no  measurable  conse- 
quence, if  the  paper  which  he  finally  executed, 
and  which  is  now  under  scrutiny,  conformed  to 
statutory  requirements,  and  expressed  his  last 
intentions.  That  it  did  both  we  have  no  manner 
of  doubt. 

The  appeal  is  sustained,  and  the  record  re- 
committed to  the  register,  with  directions  to  admit 
the  instrument  to  probate.  h.  c.  o. 


Jon.  91'  50.  October,  1891. 

Swecds's  Estate. 

Distribution — Practice —  When  distributive  share 
may  be  paid  to  heir  or  devisee  of  distributee, 
and  not  to  his  administrator. 

M.,  a  daughter  and  devisee  of  S.,  died  in  1878,  leaving 
Jo  survive  her  a  husband  and  two  children,  one  of  whom 
died  after  her  decease.  Upon  the  distribution  of  the 
cst.ite  of  S.,  in  1891,  the  distributive  share  of  M.  was 
claimed  by  her  administrator,  and  also  by  her  husband 
and  surviving  child : 

Held,  that  although  it  was  within  the  discretion  of  the 
Auditing  Judge,  after  such  a  lapse  of  lime,  and  upon  proof 
that  M.  had  not  assigned  her  share,  to  have  awarded  it  to 
the  surviving  husband  ard  child,  the  ordinary  and  only 
safe  course  was  to  award  it  to  her  administrator. 

The  right  to  administer  continues  until  the  letters  of 
administration  are  revoked,  or  the  administrator  dis- 
charged. 

Stir  exceptions  to  adjudication. 

Upon  the  audit  of  the  account  of  the  executor 
of  John  Sweeds,  deceased,  before  Fekguson,  J., 
it  appeared  that  the  testator  died  May  24,  1863, 
leaving  a  will,  whereby  a  portion  of  his  estate 
was  devised  to  his  daughter,  Mary  Gifford. 

Mary  Gifford  died  November  20,  1878,  in- 
testate, leaving  to  survive  her  a  husband,  a 
daughter,  and  a  son,  the  latter  of  whom  died 
unmarried,  intestate,  and  without  issue.  Mary 
Gifford  was  a  resident  of  New  York,  and  letters 
of  administration  were  granted  in  this  State  to 
Montgomery  Evans.  The  object  of  the  issuing 
of  the  letters  was  to  enable  the  administrator 
to  receive  the  proceeds  of  the  sale  of  certain 
real  estate,  in  Montgomery  County,  which  he 
received  and  distributed  in  1883.  No  claims 
were  ever  presented  against  her  estate. 

The  whole  distributive  share  of  Mrs.  Gifford 
was  claimed  by  her  administrator ;  two-thirds 
were  claimed  by  her  husband,  Henry  W.  Gifford, 
and  one-third  by  her  daughter,  Ida  S.  Cooke. 

The  Auditing  Judge  awarded  the  whole  amount 
to  Montgomery  Evans  as  administrator;  where- 
upon exceptions  were  filed  by  the  husband  and 
daughter. 


William  Henry  Peace,  for  exceptants,  cited — 
McLean  v.  Wade,  53  Pa.  150. 
Roberts  v.  Messtnger  ef  at.,  134  Id.  298. 
Walworth  v.  Abel,  52  Id.  370. 

Robert  H.  Hinckley,  contra. 

October  31,  1891.  Ashman,  J.  Mary  Gif- 
ford, a  daughter  of  the  testator  and  a  devisee 
under  his  will,  died  thirteen  years  ago,  Intestate, 
leaving  surviving  a  husband  and  two  children. 
By  the  death  of  one  of  the  latter,  intestate  and 
unmarried,  the  husband's  share  of  his  wife's 
estate  is  increased  to  two-thirds.  The  surviving 
daughter  takes  one-third.  The  Auditing  Judge 
awarded  the  share  of  Mary  Gifford  to  the  ad- 
ministrator of  her  estate,  and  the  husband  and 
daughter  object  that  the  award  should  have  been 
directly  to  them.  They  allege,  in  the  first  place, 
that  the  fund  represents  real  estate  which  had 
vested  in  Mary  Gifford,  and  had  descended  to 
them  at  her  death;  and  in  the  second  place, 
that  the  administrator  of  that  estate  was  ap- 
pointed for  the  special  purpose  of  receiving  cer- 
tain moneys  due  the  estate  in  Montgomery 
County,  which  have  been  accounted  for,  and 
with  which  accounting  his  functions  ended. 
They  also  allege  that  all  debts  due  by  the  estate 
have  been  paid. 

The  answer  to  the  first  objection  is,  that  the 
share  of  the  realty  which  it  is  declared  vested  in 
the  daughter  at  the  death  of  this  testator,  and 
descended  to  her  heirs,  was  converted  into  per- 
sonalty by  a  testamentary  direction  to  sell.  The 
proceeds  of  sale,  which  make  up  the  bulk  of  the 
distributive  fund,  were  therefore  personalty,  and 
divisible  as  such.  It  was  within  the  discretion 
of  the  Auditing  Judge,  after  the  lapse  of  time 
just  mentioned,  and  upon  satisfactory  proof  that 
the  daughter  had  made  no  assignment  of  her  in- 
terest, to  have  ordered  payment  of  her  share  to 
the  surviving  husband  and  child ;  but  he  cer- 
tainly committed  no  error  in  adopting  the  course 
which  is  ordinarily  pursued,  and  which  has  the 
merit  of  being  the  only  course  which  is  abso- 
lutely safe.  The  second  objection,  that  the  ad- 
ministration to  the  daughter's  estate  was  a  limited 
one,  because  when  it  issued  only  one  sum  was 
due  to  the  estate,  and  that  the  collection  and 
disbursement  of  that  sum  determined  the  admin- 
istration, is  novel.  The  record  shows  that  the 
letters  of  administration  were  never  revoked, 
and  that  the  administrator  was  never  discharged. 

The  exceptions  are  dismissed. 

h.  C.  0. 
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&tt$>reme  Court 

Jan.  '91,  219.  April  9,  1891. 

Orne  v.  Fridenberg. 

Equity  —  Injunction  —  Lache$  —  Building  ' 
restriction* — /Casements — Covenants. 

In  an  application  for  relief  by  injunction  against  the 
breach  of  restrictive  covenants  contained  in  a  convey- 
ance of  real  property,  the  complainant  must  show  that 
he  has  not  been  guilty  of  laches. 

Srmbte,  that  an  entire  change  of  a  neighborhood 
from  a  place  for  residence  lo  a  business  centre,  will 
sometimes  Justify  a  chancellor  in  refusing  an  injunction 
to  restrain  a  violation  of  building  restrictions. 

A.  filed  a  bill  in  eqnity  to  restrain  B.  from  continu- 
ing to  maintain  certain  erections  on  the  latter's  ground 
which  adjoins  that  of  A.,  for  the  reason  that  they 
were  in  violation  of  certain  building  restriotions  im- 
posed upon  said  property  by  the  owner  of  both,  when 
he  sold  and  conveyed  to  B.'s  predecessor  in  title  in 
1825.  B.  averred  in  his  answer  that  the  erections  com- 
plained of  existed  when  he  bought  the  premises  in 
1875,  and  bad  then  existed  for  more  than  twenty 
years  : 

Held,  (1)  that  complainant  bad  his  choice  of  remedy 
in  an. action  at  law,  or  a  bill  for  injunction,  and  having 
elected  the  latter,  he  cannot  invoke  the  aid  of  equity 
unless  he  shows  himself  to  be  free  from  laches,  and  the 
facta  in  this  case  Bhow  that  he  was  not  sufficiently  dili- 
gent in  asserting  his  rights. 

(2)  That  by  this  decision,  complainant  is  not  de- 
barred from  pursuing  bis  remedy  at  law  to  recover 
any  damage  that  he  can  prove  has  been  sustained. 

Appeal  of  Solomon  R.  Fridenberg,  Samuel 
M.  Fridenberg,  and  Isaac  S.  Isaacs,  executors 
and  devisee*  in  trust  under  the  will  of  Louis  E. 
Fridenberg,  Solomon  R.  Fridenberg,  and  Samuel 
M.  Fridenberg,  defendants,  from  the  decree  of 
the  Common  Pleas  No.  1,  of  Philadelphia  County, 
granting  an  injunction  restraining  them  from 
maintaining  certain  erections  in  violation  of 
building  restrictions,  as  prayed  for  in  a  bill  in 
equity  tiled  by  John  F.  Orne. 

The  bill  and  answer  were  relfrred  to  an  ex- 1 
aminer,  who  filed  his  report,  and  thereupon  John 
M.  Collins,  Esq.,  was  appointed  Master,  and  he 
found  the  facts  to  be  substantially  as  follows  :  In 
the  year  1825  Edward  Shippen  Burd  resided  in  a 
large  house  standing  on  a  lot  of  ground  at  the 
southwest  corner  of  Ninth  and  Chestnut  streets, 
Philadelphia,  which  lot  contained  98  feet  in  front 
on  Chestnut  Street  and  extended  235  feet  to 
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George  (now  Sansom)  Street,  and  in  the  rear  of 
said  lot  stood  a  stable.  In  April  and  May  of  said 
year  said  Burd  acquired  title  to  two  lots  of  ground 
adjoining  his  said  lot  on  the  west,  which  two  lots 
together  contained  27  feet  in  front  on  Chestnut 
Street  and  extended  235  feet  to  said  George  (or 
Sansom)  Street.  Being  then  the  owner  in  tee 
simple  of  ground  125  feet  in  front  on  Chegtnut 
Street  by  235  feet  in  depth  to  said  George  Street 
he  conveyed  the  western  part  of  said  lot  24  feet 
front  by  235  feet  deep,  to  Thomas  C.  Rockhill  in 
fee,  subject  to  the — 

Express  condition  nevertheless  tbat  all  the  buildings 
heretofore  erected  and  now  standing  upon  the  said  lot 
of  ground  hereby  granted  shall  within  one  year  from 
the  date  hereof  be  completely  prostrated  and  that'  he 
the  said  Thomas  C.  Rockhill  his  heirs  or  assigns  shall 
not  at  any  time  hereafter  erect  or  build  or  permit  or 
suffer  to  be  erected  or  built  on  the  above  described  lot 
of  ground  any  buildings  whatever  other  than  privirs 
milk  or  bathing  houses  walls  or  feuces  not  exceeding 
nine  feet  in  height  from  the  surface  of  the  Curbstones 
immediately  in  front  of  the  said  lot  on  Chestnut  Street 
according  to  the  City  regulation  thereof  excepting  a 
messuage  on  the  Chestnut  Street  front  of  the  said  lot 
not  exceeding  sixty  feet  in  depth  with  a  Piazxa  adjoin- 
ing the  same  to  the  South  for  a  staircase  only  not  ex- 
ceeding twenty-five  feet  in  depth  and  a  stable  and 
coach  house  on  George  Street  front  of  the  said  lot  which 
Stable  and  coach  house  shall  not  bo  of  a  greater  height 
nor  extend  in  depth  further  North  than  the  Stable  and 
coach  house  of  the  said  Kdward  Shippen  Burd  built 
and  now  standing  upon  the  ground  to  the  Eastward 
thereof.  Also  upon  this  further  condition  that  the 
North  or  front  wall  of  any  building  at  any  time  here- 
after to  be  erected  or  built  upon  the  said  Chestnut 
Street  front  shall  be  built  precisely  on  a  line  East  and 
West  with  the  Northern  wall  of  the  Western  wing  of 
the  said  Edward  8hlppen  Burd  house  built  and  now 
standing  upon  the  lot  of  ground  on  the  South  side  of 
the  said  Chestnut  Street  between  the  said  lot  of  ground 
and  Ninth  Street  that  is  to  say  at  the  distanoe  of  ten 
feet  one  inch  and  five  eighth  parts  of  an  inch  from  the 
South  line  of  the  said  Chestnut  Street  also  that  the 
ground  between  the  said  North  wall  of  the  said  build- 
ing so  to  be  erected  on  Chestuut  Street  and  the  South 
line  of  the  said  Chestnut  Street  shall  be  forever  left 
open  for  a  public  pavement  and  footway  free  from 
every  obstruction  or  incumbrance  whatever  except 
steps  cellar  doors  and  scrapers. 

The  title  to  the  Burd  properly  by  sundry  con- 
veyances became  duly  vested  in  John  F.  Orne, 
and  after  the  beginning  of  this  suit  the  same  was 
duly  conveyed  lo  Henry  C.  Gibson,  and  he  was 
made  a  party  to  this  suit ;  the  Rockhill  property 
is  now  owned  by  the  testamentary  trustees  under 
the  will  of  Louis  E.  Fridenberg. 

The  bill  alleged  that  the  defendants  have  vio- 
lated and  are  violating  said  restrictions  and 
easement  by  permitting  and  maintaining  the  fol- 
lowing erections,  structures,  and  buildings  upon 
said  lot  No.  908  Chestnut  Street,  viz  : — 

(1)  A  brick  building  (meaning  the  one  on 
Sansom  Street),  and  a  frame  building  annexed 
thereto  north  (meaning  south)  of  the  house, 
fronting  on  Chestnut  Street,  and  numbered  908 
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(Fridenberg's  store),  which  buildings  are  neither 
a  stable  or  coach-house,  or  privy,  milk,  or  bath- 
house, wall,  or  fence,  but  a  tavern  and  drinking 
and  concert-saloon,  and  which  buildings  are  more 
than  nine  feet  high  above  the  Chestnut  Street 
curb,  and  which  frame  building  extends  in  depth 
farther  north  than  the  said  stable  and  coach-house 
on  Edward  Sliippen  Burd's  homestead  lot  ad- 
joining on  the  east,  the  defendants  other  than 
Monaghan  permitting  and  maintaining. 

(2)  A  frame  building  adjoining  the  piazza  of 
the  said  house  on  Chestnut  Street  on  the  south 
thereof,  and  exceeding  nine  feet  in  height  above 
the  surface  of  the  curbstone  in  front  of  the  pro- 
perty; and — 

(3)  A  structure,  obstruction,  and  incumbrance 
upon  the  ground  between  the  north  wall  of  said 
building  No.  908  Chestnut  Street  (which  is  ten  feet 
one  and  five-eighths  inches  south  of  the  south  line 
of  said  street)  and  the  south  line  of  said  street, 
being  neither  steps,  cellar-door,  nor  scrapers,  but 
j»n  extension  of  the  first-story  front  part  of  said 
building. 

The  Master  found  that  Rockhill  occupied  the 
premises  No.  908  and  built  nearly  in  conformity 
with  the  directions.  In  1658  Edward  Clinton 
bought  said  premises  and  occupied  the  front  part 
as  a  store  and  the  stable  as  a  factory  ;  he  also 
erected  a  frame  pigeon-house  on  the  premises. 

"  The  proofs  further  show,  what  the  personal 
inspection  of  the  Master  has  confirmed,  that  [in 
addition  to  the  said  frame  pigeon-house  erected 
by  said  Clinton  (and  which  was  the  only  building 
he  erected  during  his  ownership)  there  are  cer- 
tain recent  erections  and  additions  put  on  said 
lot  908  Chestnut  Street  since  the  sale  by  Clin- 
ton], which  are  complained  of  in  the  bill  and 
which  are  as  follows  : — 

"(1)  A  frame  building  extending  50  feet  11$ 
inches  north  from  the  north  wall  of  the  brick 
building  (stable)  upon  Sansom  Street,  measuring 
12  feet  9$  inches  in  height  at  its  highest  point, 
and  its  eaves  about  9  feet  10  inches  in  height 
above  the  level  of  the  front  curb  on  Chestnut 
Street. 

44  (2)  A  bulk-window,  with  its  surroundings, 
erected  between  the  north  wall  of  the  house  on 
the  Chestnut  Street  front  of  defendant's  lot  (which 
is  22  feet  1§  inches  from  the  present  outer  edge 
of  the  Chestnut  Street  front  curbstone)  and  the 
south  line  of  Chestnut  Street,  the  same  being  21 
feet  6||  inches  in  height  above  the  curbstone  on 
Chestnut  Street,  and  18  feet  7  inches  south  of 
the  present  outer  edge  of  the  said  curbstone,  the 
surface  of  the  window  being  on  a  line  with  the 
surface  of  the  windows  of  the  plaintiff's  property 
adjoining,  and  the  depth  of  said  bulk-window 
being  about  3  feet  6|  or  7  inches.  It  is  erected 
on  the  space  which  said  E.  S.  Burd  directed 
should  be  4  forever  left  open  for  a  public  pavement 


and  footway,  free  from  every  obstruction  or 
incumbrance  whatever,  except  steps,  cellar-doors, 
and  scrapers.' 

"  Assuming  that  the  alleged  restrictions  are 
existing  and  valid,  and  looking  now  only  to  the 
nature  and  character  of  said  two  last- mentioned 
erections  and  structures  [the  said  frame  building 
50  feet  11$  inches  long  (C),  and  the  said  bulk- 
window,  with  its  surroundings,  are  manifest 
violations  of  said  restrictions.]  These  structures 
were  not  on  the  ground  when  Clinton  sold  it  in 
1870,  and  there  was  no  proof  that  Henry 
Thomas,  during  his  brief  ownership,  added  any- 
thing to  the  buildings,  and  the  defendants  admit 
that  since  the  date  of  the  deed  to  their  testator, 
Louis  E.  Fridenberg,  that  is  during  the  last  five 
years  (prior  to  the  filing  of  the  bill),  4  the  build- 
ing occupied  by  Mr.  Monaghan  has  been  inclosed' 
— that  is,  the  said  frame  building  *  C — and  that 
'some  betterments  have  been  done  to.  the  front 
building,  not,  however,  increasing  its  size.'  This 
latter  refers  to  said  bulk-window,  and  its  wood, 
metal,  and  marble  surroundings. 

"  If  the  said  words  of  the  answer  as  to  the 
building  'C,'  that  it  has  4  been  inclosed,'  are  meant 
to  imply,  and  it  be  assumed  as  a  fact  (although 
there  is  no  testimony  upon  the  subject),  that 
when  said  Louis  E.  Fridenberg  bought  the  place 
there  was  a  shed  there  which  has  since  4  been 
inclosed,'  the  acts  of  the  said  Louis  E.  Friden- 
berg, or  his  said  testamentary  trustees,  defen- 
dant, made  it  into  a  wooden  house,  and  as  such 
it  was  occupied  by  defendant  Monaghan,  in  direct 
connection  with  the  George  Street  brick  house, 
*  B'  (formerly  the  stable).  So  that  the  Master 
finds  that  [the  said  Louis  E.  Fridenberg  or  his 
said  trustees,  the  defendants,  to  all  ordinary  in- 
tents and  purposes,  erected  the  said  long  wooden 
building  4  C,'  and  the  defendants  S.  R.  Friden- 
berg, S.  M.  Fridenberg,  and  1.  S.  Isaacs  keep 
and  maintain  the  said  erection  to  the  present 
time.] 

44  And  the  Master  finds  that  [either  the  said 
Louis  E.  Fridenberg,  or  his  said  trustees,  defen- 
dants, erected  said  bulk-window,  with  its  sur- 
roundings,] as  above  described;  and  the  said 
Solomon  R.  Fridenberg,  Samuel  M.  Fridenberg, 
and  Isaac  S.  Isaacs,  defendants,  keep  and  main- 
tain the  said  bulk-window  and  its  surrounding 
erections  to  the  present  time. 

44  And  the  Master  further  finds  that  the  said 
Solomon  R.  Fridenberg,  Samuel  M.  Fridenberg, 
and  Isaac  S.  Isaacs,  defendants,  keep  and  main- 
tain the  said  wooden  building  so  as  aforesaid  put 
up  by  said  Clinton  (marked  4  D')  to  the  present 
time. 

44  And  the  Master  also  finds  that  [at  the  time 
of  the  bill  filed,  the  said  brick  building  on  San- 
som Street  (marked  4  B'),  and  the  said  long  frame 
building  annexed  (marked  4  C),  were,  without 
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tbe  consent  of  the  plaintiff  (Orne),  occupied  to- 
gether by  defendant,  John  Monaghan,  in  the 
character  of  tenaut  of  said  defendants  S.  R.  Fri- 
denberg,  S.  M.  Fridenberg,  and  I.  S.  Isaacs, 
trustees,  as  a  drinking-saloon  and  dance  house, 
known  as  *  In  Philadelphia;'  and  in  1884  they 
were,  without  the  consent  of  the  plaintiff,  Orne, 
together  used  as  a  billiard  and  pool-room  and 
drinking-saloon;  and  they  are  now,  without 
the  consent  of  the  plaintiffs  or  either  of  them, 
used  together  as  an  office  and  annex  to  an  elec- 
tric light  company's  works.]  And  assuming,  for 
the  present,  that  the  said  restrictions  imposed 
by  said  Burd  are  existing  and  valid,  and  looking 
only  to  the  facts  respecting  the  use  of  said  brick 
building,  the  use  of  the  said  building  on  Sansora 
Street  (formerly  George  Street)  at  the  time  of 
bill  filed,  or  afterwards,  as  a  saloon  or  dance- 
house,  was  a  manifest  violation  of  said  restric- 
tions ;  and  its  permitted  use  now  for  any  other 
purpose  but  that  of  a  stable  and  coach-house, 
without  the  consent  of  the  plaintiffs,  is  a  manifest 
violation  of  said  restriction  by  I  he  said  defendants 
Solomon  R.  Fridenberg,  Samuel  M.  Fridenberg, 
and  Isaac  S.  Isaacs. 

*•  The  Master  further  finds  that  the  ornamental 
cornice  at  its  finish  on  the  front  top  of  said  Orne's 
store  (906)  projects  over  the  defendants'  east 
line  two  feet  one  inch ;  and  the  sills  of  eleven 
windows  on  the  side  of  said  Orne's  store  project 
over  defendants'  east  line  one  inch  and  three- 
eighths  of  an  inch  on  an  average.  The  plaintiff 
offered  to  remove  said  projections  at  any  time  on 
request.  If  they  have  not  yet  been  removed, 
they  are  to  be  removed  at  once. 

"A  witness  for  defendants  expressed  the 
opinion  that  the  plaintiff's  windows  had  a  full 
and  perfect  supply  of  light,  and  that  there  was 
no  obstruction  that  he  could  see.  The  Master 
finds,  however,  that  the  wooden  erection  (*  D') 
is  high  enough  to  be,  to  some  extent,  an  inter- 
ference with  the  full  supply  of  light ;  but,  as  it 
will  appear  hereafter,  inasmuch  as  the  question 
here  is  not  one  of  nuisance,  but  easement,  evi- 
dence of  the  amount  of  actual  direct  damage  to 
plaintiff  is  not  considered  material. 

"It  further  appeared  that  the  western  wall  of 
plaintiff's  store,  to  the  distance  of  about  thirty- 
nine  feet  north  from  Sansom  Street,  is  over  on 
defendants'  lot  four  and  one-quarter  inches,  thus 
being  to  that  extent  a  party-wall. 

*'  The  Master  submits  as  follows : — 

"  1.  The  question  arising  in  this  case  is  im- 
portant, touching  the  right  to,  and  value  of,  the 
easement  which  the  plaintiff  claims  has  been  vio- 
lated by  the  defendants.  This  easement  is  in 
itself  a  very  valuable  property  in  a  pecuniary 
point  of  view,  worth  doubtless  many  thousands 
of  dollars  to  the  plaintiff  owner,  and  the  property 
No.  908  Chestnut  Street  would  sell  for  an  amount 


proportionately  less  on  account  of  being  subject 
to  said  restrictions,  the  right  to  which  in  the  plain- 
tiff constitutes  the  easement.  And  although  there 
is  no  evidence  as  to  the  value  of  the  said  prop- 
erty No.  908,  yet  it  may  be  assumed  that  when 
said  Louis  E.  Fridenberg  bought  said  property 
in  the  year  1875  for  $27,500 — subject  to  mort- 
gages, $45,000 — -he  gave  much  less  than  said 
property  would  have  sold  for  if  it  had  been  free 
of  said  restrictions.  The  said  restrictions,  if 
enforced,  are  of  great  value  in  another  sense  to 
the  dominant  lot,  the  restricted  space  affording 
light  and  air  to  workmen  through  a  large  number 
of  windows  in  the  west  wall  of  said  Orne's  store- 
house. The  use  of  said  space  is  not  merely  a 
convenience,  but  it  is  necessary  to  the  enjoyment 
of  the  plaintiff's  premises.  The  right,  however, 
to  the  easement  in  this  case,  which  has  been  v  io- 
lated, depends  in  nowise  on  its  utility,  or  even 
necessity,  but  upon  a  contract,  having  originated 
in  a  grant  (as  above  recited)  from  £.  S.  Burd, 
who  necessarily  paid  for  the  easement  by  «n 
allowance  or  deduction  from  the  consideration  for 
which  he  conveyed  said  property  No.  908  Chest- 
nut Street  to  said  Thomas  C.  Rockhill,  his  heirs 
and  assigns. 

"  2.  It  is  stated  above  that  if  said  restrictions 
created  by  said  Burd  in  his  grant  to  Rockhill, 
his  assigns,  etc.,  are  valid  and  subsisting  restric- 
tions, then  said  long  frame  building  (C)  and 
said  bulk-window  and  the  Clinton  frame  building 
are  manifest  violations  thereof;  and  that  tiie 
permitted  use  of  said  brick  building  on  Sansom 
Street  for  any  other  purpose  than  that  of  a  stable 
and  coach-house,  without  the  owner  plaintiff's 
consent,  is  also  a  violation  thereof.  The  Master 
now  submits  that  tbe  said  restrictions  are  valid 
and  subsisting  restrictions,  entitling  the  owner 
of  the  property  No.  906  Chestnut  Street  to  the 
interference  of  a  Court  of  equity  by  injunction 
to  restrain  the  continuance  of  such  violations. 
As  to  the  right  of  the  owner  plaintiff  to  the 
benefit  and  advantage  of  said  restrictions,  and  of 
the  liability  of  said  defendants  trustees  and  their 
land  to  bear  the  burden  of  the  restrictions,  there 
can  be  no  dispute.  The  evidence  shows  that 
Edward  Shippen  Burd,  being  the  owner  of  a  lot 
of  ground,  with  buildings  thereon,  at  the  south- 
west corner  of  Ninth  and  Chestnut  streets,  125 
feet  fronton  Chestnut  Street  by  235  feet  in  depth 
to  George  (now  Sansom)  Street,  conveyed  the 
western  part  of  said  lot,  24  feet  front  by  235 
feet  deep,  to  Thomas  C.  Rockhill  in  fee,  on  con- 
dition, t.  t.y  subject  to  the  restrictions  quoted  in 
the  bill,  which  were  against — 

"(1)  All  buildings  other  than  privies,  milk,  or 
bathing-houses,  walls,  or  fences  not  exceeding 
nine  feet  in  height  from  the  surface  of  Chestnut 
Street  front  curbstone  (that  surface  being  the 
same  then  as  now),  excepting — 
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(a)  On  the  Chestnut  Street  front  a  house]  knowledge  of  all  information  necessary  to  observe 
not  exceeding  sixty  feet  deep,  with  a  staircase  the  restrictions  (Whitton  v.  Whitton,  38  N.  II. 


piazza  not  exceeding  twenty-five  feet  deep,  and 

(6)  A  stable  and  coach-house  on  the  George 
(now  Sansora)  Street  front,  not  higher  nor  ex- 
tending farther  north  than  the  stable  and  coach- 
house of  said  £.  S.  Burd  on  the  adjoining  lot; 
which  stable  and  coach-house  was  in  height  28 
feet  7  inches  to  the  apex  of  the  roof,  and  21  feet 
1  inch  to  the  square  of  said  stable  above  the 
curb  level  of  said  street  (then  and  now  the  same 
level),  and  in  depth  north  35  feet  4$  inches  from 
the  then  north  line  of  said  street,  which  line  was 
10  feet  north  from  the  present  outer  edge  of  the 
curb  there;  and — 

•*  (2)  To  the  etfect  that  the  north  or  front  wall 
of  any  building  at  any  time  thereafter  to  be  erected 
or  built  upon  the  Chestnut  Street  front  should  be 
precisely  on  a  line  east  and  west  with  the  north 
wall  of  the  4  west  wing'  of  said  Burd's  house ;  that 
is,  on  a  line  ten  feet  one  and  five-eighths  inches 
from  the  then  south  line  of  Chestnut  Street, 
which  south  line  was  twelve  feet  south  from  the 
present  outer  edge  of  the  Chestnut  Street  front 
curb;  und  that  the  ground  between  said  north 
wull  and  the  south  line  of  Chestnut  Street  should 
*  be  fore ver  left  open  for  a  public  pavement  and 
footway,  free  from  every  obstruction  or  incum- 
brance whatever,  except  steps,  cellar-doors,  and 
scrapers.'  The  advantage  of  these  restrictions 
was  enjoyed  by  the  owners  of  the  ground  east  of 
said  property  No.  908  for  *>ver  forty-five  years 
without  infringement,  excepting  said  Clinton's 
pigeon. house,  etc. 

Said  restrictions  are  in  apt  words  to  create  a 
conditional  estate  in  fee  in  Thomas  C.  Rockhill, 
his  heirs  and  assigns.]  By  the  terms  of  the 
grant  they  were  made  expressly  operative  upon 
the  assigns  of  said  Rockhill.  They,  therefore, 
ran  with  the  land,  because  the  liability  to  con. 
form  to  said  restrictions  passed  to  the  assignees 
of  the  land  (No.  908);  and  so  the  easement,  or 
right  to  take  advantage  of  said  restrictions,  re- 
served by  said  grantor  Burd,  ran  with  his  other 
land  adjoining  on  the  east,  for  the  benefit  of  which 
the  easement  was  created,  because  it  passed  to  the 
successive  assignees  of  said  other  land.  And  even 
if*  it  had  not  run  with  the  land,  in  a  strict  sense, 
it  would  be  enforced  against  all  purchasers  who 
took  with  notice  of  it.  This  common-sense  view 
was  taken  by  Lord  Cottenham  in  Tulk  v.  Mox- 
hay  (2  Phil.  Ch.  Rep.  774),  and  it  has  been  fol- 
lowed in  Luker  v.  Dennis  (  L.  R.  7  Cb.  Div.  227 ; 
47  L.  J.  Ch.  174).  Now,  these  defendants, 
Fridenbergs  and  Isaacs,  as  well  as  their  testator, 
had  full  notice  of  all  the  restrictions  created  by 
Mr.  Burd.  It  would  be  idle  to  say  otherwise. 
They  are  on  the  face  of  every  deed  in  the  title, 
including  that  to  Louis  E.  Fridenberg.  Grantees 
of  land  subject  to  restrictions  are  affected  with 


172;  Rowell  r.  Jewett,  G9  Me.  293)  The  stan- 
dards to  measure  by  in  the  present  instance  are 
so  plain  that  he  who  runs  may  read  them.  When 
said  Louis  E.  Fridenberg  bought  said  premises 
No.  908  Chestnut  Street,  the  front  wall  thereof 
at  the  first  story  was  (as  it  is  now  above  that) 
10  feet  l£  inches  (according  to  said  restrictions) 
south  of  the  south  line  of  Chestnut  Street,  which 
it  was  well  known  was  12  feet  south  of  the  outer 
surface  of  the  curbstone ;  and  when  said  Louis  E. 
Fridenberg,  or  his  trustees,  the  defendants  (the 
answer  does  not  state  which),  built  said  bulk- 
window  and  extended  it  and  the  whole  first  story 
8  feet  7  inches  out  from  said  wall,  he  or  they 
knew  perfectly  well  that  he  or  they  was  or  were 
doing  what  said  restrictions  prohibited.  And  so, 
when  he  or  they  (the  answer  does  not  state  which) 
made  said  wooden  house  over  AO  feet  long  and 
over  9  feet  high  in  the  yard,  it  was  done  with 
full  knowledge  that  said  building  was  in  violation 
of  the  said  restrictions. 

"  The  case  of  Clark  v.  Martin  (49  Pa.  289)  is 
similar  to  the  present,  and  the  analogy  of  that 
case  may  be  said  to  be  controlling  in  this  in 
favor  of  granting  the  relief  prayed  for  by  the 
plaintiff.  .... 

"  And  there  are  many  other  authorities  which 
hold  that  such  restrictions,  though  in  the  form 
of  a  condition,  are  enforceable  in  equity,  and  en- 
title the  lot-owner,  who  has  the  right  to  the 
benefit  of  the  restrictions,  to  a  writ  of  injunction 
to  restrain  the  breach,  or  the  continuance  of  any 
breach,  of  such  restrictions. 

44  Equity  will  enforce  agreements  made  by  the 
owner  of  land  for  the  benefit  of  other  land  against 
subsequent  grantees  of  the  land  with  notice,  ex- 
press or  constructive,  whether. they  appear  as 
stipulations,  restrictions,  reservations,  conditions, 
or  covenants,  and  independent  of  the  question 
whether  they  would  at  law  be  treated  as  covenants 
running  with  the  land.  (Sm.  Lead.  Cas.,  9th  ed., 
p.  220.)  As  it  was  said  in  Whitney  v.  Union  Rail- 
way Company  (11  Gray,  859) :  4  When,  therefore, 
it  appears  by  the  fair  interpretation  of  the  words 
of  the  grant  that  it  was  the  intent  of  the  parties  to 
create  or  reserve  a  right  in  the  nature  of  a  servi- 
tude or  easement  in  the  property  granted,  for  the 
benefit  of  other  land  owned  by  the  grantor,  and 
originally  forming,  with  the  land  conveyed,  one 
parcel,  such  right  shall  be  deemed  appurtenant 
to  the  land  of  the  grantor,-  and  binding  on  that 
conveyed  to  the  grantee,  and  the  right  and  bur- 
den thus  created  will  respectively  pass  to,  and 
be  binding  on,  all  subsequent  grantees  of  the 
respective  parcels  of  land.' 

"And  it  was  held  in  Peck  v.  Conway  (119 
Mass.  546),  that  if  the  restriction  or  reservation 
creates  an  easement,  or  servitude  in  the  nature 
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of  an  easement,  and  if  this  easement  is  created 
for  the  benefit  of  an  adjoining  lot,  of  which  the 
grantor  in  the  deed  remains  the  owner,  and  not 
for  the  personal  convenience  of  the  grantor,  and 
is  intended  to  be  annexed  to  such  lot,  it  will  be 
appurtenant  to  it  and  will  pass  to  a  grantee  of  it. 
And  whether  or  not  it  is  so  must  be  determined 
by  the  instrument  creating  it,  aided,  if  necessary, 
by  the  situation  of  the  property  and  the  surround- 
ing circumstances.  (See  also  Bear  v.  Whister, 
7  Watts,  148;  Linzee  r.  Mixer,  101  Maw.  531 ; 
Tobey  v.  Moore,  130  Id.  448;  Bank  v.  Mar- 
shall,  L.  R.  40  Ch.  Div.  112.) 

44  When,  therefore,  only  five  and  one-half  years 
before  this  bill  was  filed,  the  said  Louis  E.  Fri- 
denberg  bought  the  property  No.  908  Chestnut 
Street,  and  accepted  the  deed  from  Thomas 
above  referred  to,  containing  the  said  restrictions 
set  out  in  full,  he  became  bound  to  conform  to 
said  restrictions.  [The  conveyance  established 
a  privity  of  estate,  and  his  acceptance  of  the  re- 
strictions a  privity  of  contract,  between  him  and 
said  One,  the  then  owner  of  the  property  No. 
906,  and  the  owner  of  the  easement  ]  The  said 
L.  E.  Fridenberg,  after  the  conveyance  to  him, 
was  in  of  the  6ame  estate  as  the  original  trans- 
ferree,  subject  to  the  easement,  namely,  Thomas 
C.  Rockhill. 

44  3.  [Hence  the  acceptance  by  the  grantee  of 
a  title  expressed  to  be  subject  to  such  restrictions, 
although  the  deed  be  signed  only  by  the  grnntor, 
really  amounts  to  a  covenant  by  the  grantee,  and 
runs  with  the  land  as  much  as  a  covenant  for  a 
rent-charge  or  a  covenant  for  title.]  The  restric- 
tion clause,  though  in  form  a  condition,  operates 
as  a  covenant  in  a  Court  of  equity.  No  special 
words  are  necessary  to  make  a  covenant  which 
will  run  with  the  land.  (Trull  r.  Eastman,  3 
Met  121.)  And,  if  such  appear  the  intention, 
the  clause  will  be  so  construed,  though  it  appear 
in  the  deed  as  an  express  condition.  (Hartung  v. 
Witte,  59  Wis.  285.)  In  Burbank  v.  Pillabury 
(48  N.  H.  475)  this  principle  was  established 

after  a  full  discussion  of  the  subject  This 

is  in  accordance  with  the  general  course  of  the 
decisions  in  this  country,  and  is  undoubtedly  the 
law  in  this  State.  (See  Kellogg  v.  Robinson,  6 
Vt.  276 ;  Atlantic  Dock  Co.  v.  Leavitt,  54  N. 
Y.  35;  Bowen  v.  Beck,  94  Id.  86;  Wilcox  r. 
Campbell,  35  Hun,  254  ;  Kentucky  Central  Ry. 
v.  Kenney,  82  Ky.  154;  and  Clark  v.  Martin, 
$upra.) 

44  No  matter  whether  the  stipulation  or  restric- 
tion in  the  deed  amounts  to  a  covenant  or  not,  or 
is  a  strict  condition,  an  injunction  is  proper,  and 
by  that  high  remedial  writ  a  Court  of  equity  will 
enforce  the  agreement,  express  or  implied,  against 
a  party  purchasing  with  notice  of  it.  As  Lord 
Cottbnham  said  in  Tulk  v.  Moxhay  (2  Phill. 
Ch.  777-8),  4  If  an  equity  is  attached  to  the 


property  by  the  owner,  no  one  purchasing  with 
notice  of  that  equity  can  stand  in  a  different  sit- 
uation from  the  party  from  whom  he  purchased.' 

44  Said  restrictions  then  operating  as  a  cove- 
nant, the  case  of  St.  Andrew's  Church's  Appeal 
(67  Pa.  512)  is  in  point,  as  bearing  upon  the 
violation  of  said  restrictions  by  said  defendants, 
trustees,  in  permitting  Monaghan  to  use  the  brick 
building  on  Sansom  Street  as  a  saloon  and  dance- 
house,  under  a  lease  the  sudden  termination  of 
which  by  an  injunction  the  said  defendants  dep- 
recated in  their  answer.  In  that  case  there  waa 
a  mutual  covenant  between  grantors  and  grantees 
that  the  lots  should  be  subject  to  the  restriction 
that  none  of  them  should  4  be  used  for  purposes 
other  than  a  dwelling-house,  office,  privy,  coach- 
house, or  stable,'  etc.,  and  the  defendants  were 
about  to  erect  a' church,  and  it  was  contended, 
inter  alia,  that  the  contemplated  edifice  was  not 
against  the  spirit  of  the  covenant.  But  the  Court 
(Siiarswood,  J.)  held  that  the  purpose  of  the 
restriction  whs  not  material,  nor  whether  the  in- 
convenience was  greater  or  lew  to  the  grantor  or 
his  assignees  ;  that  if  a  church  should  be  allowed 
the  covenant  would  be  at  an  end  ;  4  there  would  be 
nowhere  any  power  to  restrain  its  application  to 
any  purpose  not  a  nuisance  in  itself.  To  protect 
himself,  therefore,  from  such  a  consequence  it 
was  the  clear  right  of  the  plaintiff  to  stand  upon 
the  covenant,  even  though  the  erection  of  a 
church  might  not  prove  of  any  actual  incon- 
venience or  annoyance  to  him  so  long  as  it  was 
only  used  as  a  chureh.' 

44  In  the  present  instance,  the  permitted  use  of 
said  Sansom  Street  house  as  a  drinking-saloon 
and  dance-house  was  a  gross  violation  of  said 
restrictions;  but  to  whatever  innocent  uses  said 
defendants  may  offer  to  apply  said  building,  the 
principle  of  the  above  case  makes  it  clear  that 
the  owner,  plaintiff  in  this  cause,  has  the  right  to 
stand  upon  the  covenant  which  has  run  with,  and 
binds  the  land  of  the  defendants,  that  said  build- 
ing shall  not — without  the  consent  of  said  plain- 
tiff— be  used  for  any  other  purpose  but  that  of  a 
stable  and  coach-house ;  and  he  has* t lie  right  to 
ask  the  Court  for  an  injunction  to  restrain  said 
defendants  from  using  it,  or  permitting  it  to  be 
used,  for  any  other  purpose  without  his  consent. 
It  is  not  to  be  supposed  that  such  consent  will 
be  unreasonably  withheld,  but  it  is  necessary  to 
any  other  use;  otherwise,  as  Judge  Siiarswood 
said,  4  the  covenant'  (or  easement)  4  would  be  at 
an  end.' 

44  4.  But  it  is  -objected  that  the  bill  does  not 
allege  that  the  Baid  defendants  have  4  erected  or 
built,  or  permitted  or  suffered  to  be  erected  or 
built,  4  the  said  structures  complained  of  (refer- 
ring to  three  of  the  four  alleged  violations),  but 
that  they  have  4  permitted  and  maintained'  said 
erections,  structures,  buildings,  etc. ;  and  defen- 
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dants  aver  that  they  have  not  violated  said  re- 
strictions, assuming  them  to  be  valid  and  sub- 
sisting, because  they  did  not  erect,  or  permit 
to  be  erected,  said  structures.    This  reason  is, 
in  substance,  expressed  in  paragraph  5  of  the 
answer,  in  which  they  say  :  4  Defendants  submit 
that  said  testator  having  in  his  lifetime  viewed 
and  then  bought  the  same  in  its  present  con- 
dition, his  representatives  are  entitled  to  use  the 
same  peaceably  and  without  molestation  or  dis- 
turbance,especially  as  whatever  erections,  etc., are 
on  the  ground  have,  as  stated,  been  placed  there 
by  a  former  owner  over  twenty-one  years  ago,' 
etc.    And  this,  notwithstanding  the  admission 
preceding  it,  4 that  the  building  occupied  by 
Mr.  Monaghan  has,  since  the  date  of  said  deed 
(the  deed  to  L.  K.  Fridenberg)  'been  inclosed, 
and  some  betterments  have  been  done  to  the 
front  building,  not,  however,  increasing  its  sire.' 
We  have  seen  above  that  the  statement,  that 
4  whatever  erections  are  on  the  ground  have  been 
placed  there  by  a  former  owner,*  is  disproved  by 
the  evidence,  excepting  as  to  the  frame  structure 
next  to  the  staircase  piazza  south,  which  was  put 
up  by  Mr.  Clinton,  and  which,  upon  notice  from 
Messrs.  Eli  K.  Price  and  Joseph  B.  Townsend, 
he  promised  to  remove  upon  a  month's  notice. 
But  suppose  that  said  long  frame  building  over 
nine  feet  high  (C)  and  the  said  bulk-window  ex- 
tension were  not  erected  by  said  defendants, 
Fridenbergs  and  Isaacs,  but  by  their  testator, 
Louis  E.  Fridenberg;  yet  the  Master  submits 
that  [the  easement  in  this  case  is  what  is  termed 
4  continuous,'  and  the  duty  of  the  terre-tenant, 
subject  to  restrictions,  to  protect  said  easement  by 
conforming  to  said  restrictions,  is  continual]  ;  so 
that  it  is  as  much  his  duty  not  to  4  permit'  or 
4  maintain'  a  prohibited  erection  already  on  the 
ground,  no  matter  by  whom  it  was  put  there,  as 
it  is  not  to  4  erect'  or  4  build'  a  forbidden  structure 
himself.    Qui  heeret  in  litem  hceret  in  cortice. 
And  it  would  be  monstrous  injustice  to,  and  in- 
vite to  fraud  upon,  the  owner,  plaintiff,  to  hold 
that  if  the  owner  of  premises  No.  908  were,  e.  g., 
to  erect  some  prohibited  structure  during  the 
absence,  or  otherwise  without  the  knowledge,  of 
the  owner  of  premises  No.  906,  and  immediately 
thereafter  sell  out  said  lot  No.  908,  the  plaintiff 
could  have  no  redress  against  the  purchaser  in 
respect  of  said  prohibited  erection,  because  it  was 
built  by  a  previous  owner.    If  so,  Mr.  Burd's 
deed  to  Rockhill,  so  far  forth  as  it  created  and  re- 
served said  easement,  would  be  (in  the  language 
of  Judge  Gibson  on  another  subject  )  but  4  the 
outward  and  visible  sign  of  an  inward  and  utter 
vacuity.'    Even  at  common  law  the  occupant  of 
an  estate  is  liable  for  continuing  a  nuisance 
thereon  which  had  been  erected  by  a  previous 
owner  or  occupant.    (Brady  v.  Weeks,  3  Barb. 
157;  Bemis  v.  Clark,  11  Pick.  452.)    4  An 


action  on  the  case  lies  against  him  who  erects 
a  nuisance  and  against  him  who  continues  a 
nuisance  erected  by  another.'  4  The  continuance 
and  every  use  of  that  which  is  in  its  erection  and 
use  a  nuisance,  is  a  new  nuisance,'  etc  (Staple 
v.  Spring,  10  Mass.  72.)  But  where  there  is 
chancery  jurisdiction  the  equity  to  restrain  a  per- 
manent and  continuous  injury  to  a  private  ease- 
ment is  much  stronger  than  in  the  case  of  a  pri- 
vate nuisance,  where  the  parties  are  strangers  to 
each  other  in  title,  for  where,  as  in  this  case,  the 
easement  is  created  by  deed,  the  continuous  in- 
jury adds  to  the  elements  of  nuisance  that  also 
of  the  violation  of  a  solemn  covenant  And  if 
the  crowding  tendency  in  large  business  centres 
seeks  to  evade  old  easements,  it  is  only  another 
proof  of  the  growing  disregard  for  the  obligation 
of  contracts. 

44  5.  The  right  to  easement  in  the  present  in- 
stance has  been  jealously  guarded  by  the  owners 
of  the  premises  east  of  No.  908.  [Neither  the 
present  owner,  nor  any  former  owner,  of  the  ease- 
ment has  ever  waived  it  expressly  or  impliedly, 
in  whole  or  in  part,  nor  acquiesced  in  any  viola- 
tion of  it.]  There  has  been  no  nonuser.  The 
easement  is  negative,  and  there  has  been  no  ad- 
verse enjoyment  for  a  length  of  time  so  as  to  im- 
pair the  right,  nor  change  such  as  to  extinguish 
the  right.  Most  of  these  causes  might  operate 
against  an  easement  arising  by  prescription,  but 
not  one  created  by  deed.  There  is  a  great  dif- 
ference. In  Erb  v.  Brown  (69  Pa.  216),  it  was 
decided  that  even  an  agreement  by  parol  between 
the  owners  of  the  servient  and  dominant  tene- 
ments will  not  extinguish  a  servitude  created  by 
deed  ;  that  this  can  only  be  done  by  deed  or  note 
in  writing,  or  operation  of  law,  and  that  a  servi- 
tude by  grant  will  not  become  extinguished  by 
disuse,  unless  accompanied  by  denial  or  other  act 
to  quicken  its  owner  to  assert  his  right.  The 
Court  said :  4  The  servitude  imposed  on  the 
plaintiff's  land  for  the  benefit  of  the  defendant's 
estate  was  created  by  deed  ;  and  under  the  Statute 
of  Frauds,  could  not  be  assigned,  granted,  or  sur- 
rendered, unless  by  deed  or  note  in  writing,  or 
by  act  or  operation  of  law.  It  could  not  be  ex- 
tinguished or  renounced  by  a  parol  agreement 
between  the  owners  of  the  dominant  and  the  ser- 
vient tenements  (Dyer  v.  Sandford,  9.  Met.  395). 
Nor  could  it  become  extinguished  by  disuse,  or 
lost  by  nonuser  (Curtis  v.  Kessler,  14  Barb.  571  ; 
Smiles  v.  Hastings,  24  Id.  44),  unless  there  was 
a  denial  of  the  title,  or  other  act  on  the  adverse 
part  to  quicken  the  owner  in  the  assertion  of  his 
right  (Nitgill  v.  Paschall,  3  Kawle,  82).'  To  the 
same  effect  are  St.  Mary's  Church  v.  Miles  (1  Wh. 
229),  Banner  v.  Augier  (2  Allen,  128),  Jewett  v. 
Jewett  (16  Barb.  160),  Farrar  v.  Cooper  (34  Me. 
394),  and  cases  passim.  It  cannot  be  pretended 
in  this  case  that  there  has  been  any  waiver  of  the 
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restriction  against  buildings  over  nine  feet  high 
(as  above  stated)  in  respect  of  said  frame  pigeon- 
house  put  up  by  Clinton.  Said  Clinton  when 
notified  by  the  trustees  of  the  Burd  estate  to  re- 
move it,  agreed  to  do  so  upon  a  month's  notice. 
His  written  agreement  binds  the  land  in  the 
hands  of  his  assignees,  they  being  affected  with 
knowledge  of  it.  But  whether  this  is  so  or  not, 
said  frame  structure  is  obnoxious  to  the  re- 
strictions ;  and,  without  more,  the  defendants  are 
bound  not  to  permit  it  to  remain  there,  so  far  as 
it  is  a  violation. 

"  There  have  been  cases  where  the  owner  of 
the  easement  has  so  materially  changed  the  con- 
dition of  the  estate  as  thereby  to  increase  the 
burden  of  the  servitude  upon  the  servient  estate 
to  an  extent  that  would  destroy  the  right  to  the 
easement  altogether.  But  nothing  of  the  sort  has 
occurred  in  this  case. 

"  The  erection  of  Orne's  store  (No.  906)  by 
the  trustees  of  said  Burd's  estate  did  not  increase 
the  burden  upon  the  lot  No.  908,  or  diminish  the 
use  atid  enjoyment  of  that  lot  by  its  owners. 
The  erection  was  in  the  exercise  of  the  legal 
right  of  said  Burd's  trustees  to  build  a  wall  or 
house  on  their  own  land  ;  and  the  windows  were 
left  in  the  west  wall  of  said  Orne's  store  in  order 
to  the  enjoyment  of  the  easement  of  light  and  air 
over  the  restricted  space  next  west  of  it,  that 
being  one  of  the  objects  of  the  reservation  of  said 
easement. 

"In  the  lapse  of  time,  by  natural  causes  or 
otherwise,  changes  in  tenements  must  take  place ; 
and  if  any  variation  in  the  enjoyment  of  an  ease- 
ment would  destroy  the  easement,  it  would  vir- 
tually do  away  with  all  easements.  The  question 
is  whether  or  not  them  has  been  a  substantial 
variance  in  the  mode  or  extent  of  user  or  enjoy- 
ment of  the  easement  so  as  to  throw  a  greater 
burden  on  the  servient  tenement.  There  must 
be  an  additional  or  different  servitude,  and  the 
change  must  be  material  either  in  the  nature  or 
the  quantum  of  the  servitude  imposed  (Heath  v. 
Bucknell,  L.  R-,  8  Eq.  1 ;  Hall  v.  Swift,  4  Bing., 
N.  C,  381).  Judge  Brewster  cited,  infer  alia, 
the  case  of  the  Duke  of  Bedford  ».  British 
Museum  (2  M.  &  K.  552),  where  the  grantor  of 
land  with  restrictions  had  so  altered  the  character 
and  condition  of  the  adjoining  lands,  that  it  was 
contended  that  the  restriction  ceased  to  be  appli- 
cable. The  case  does  not  seem  to  have  any 
application  here,  not  only  because  no  alterations 
have  been  made  by  the  grantor  and  his  assigns 
here,  such  as  were  made  by  the  .grantor  and  his 
assigns  there,  but  because  that  case  turned  at 
last  upon  a  point  purely  of  equity,  the  Court  con- 
ceiving that,  however  the  rights  of  the  parties 
might  be  at  law  (doubtful,  perhaps),  it  was  a  case 
m  which  equity  ought  not  to  interfere. 

"  The  circumstances  of  Luttrell's  Case  (in  4 


Rep.  84),  are  more  nearly  similar  to  those  of  this 
case,  but  not  quite  so.  There  the  plaintiff,  having 
two  old  fulling-mills,  tore  them  down  and  erected 
two  corn-mills  upon  the  same  privilege,  and  the 
question  was,  whether  by  such  a  change  the 
owner  lost  the  prescriptive  right  to  the  use  of 
water  in  the  manner  in  which  he  had  enjoyed  it 
in  respect  to  his  former  mills.  And  it  was  held 
that  the  change  did  not  affect  the  presumptive 
right,  provided  that  the  change  did  not  prejudice 
the  other  party. 

"6.  It  being  quite  clear  the  owner  plaintiff  in 
this  case  is  entitled  to  the  benefit  of  said  restric- 
tions, and  [that  the  defendants,  said  Fridenbergs 
and  Isaacs,  violated,  and  are  now  continuing  to 
violate,  the  said  restrictions,]  [an  injunction 
ought  to  be  issued  against  said  defendants  to  pre- 
vent them  from  continuing  the  wrong.]  A 
mandatory  injunction  is  clearly  within  the 
power  conferred  upon  the  Court  by  the  Act 
of  June  16,  1836,  which  provides  that  'the 
Courts  of  Common  Pleas  shall  have  the  power 
and  jurisdiction  of  Courts  of  Chancery  so  far  as 
relates  to — V.  The  prevention  or  restraint  of  tho 
commission  or  continuance  of  acts  contrary  to 
law,  and  prejudicial  to  the  interests  of  the  com- 
munity or  the  rights  of  individuals.' 

["The  damage  to  plaintiff  from  the  violation 
of  said  restrictions,  and  the  continuance  thereof, 
is  not  adequately  remediable  at  law,]  and  the  in- 
adequacy of  any  remedy  at  law  is  a  sufficient 
equity  to  warrant  an  injunction  in  this  cause ; 
and,  the  injury  being  constantly  recurring  and 
continuing,  an  injunction  is  the  only  remedy  to 
avoid  a  multiplicity  of  suits  and  suppress  litiga- 
tion  

"  The  projection  of  the  cornice  and  window- 
sills  over  defendants'  lot  does  not  affect  the  plaintiff 
owner's  title  to  the  relief  by  injunction  under  the 
circumstances,  he  having  offered  to  remove  said 
projections,  which  must  be  done  before  final  de- 
cree (Daniel's  Ch.  Pr.  989,  990;  Schaidt  v. 
Bland,  66  Md.  R.  141)." 

Defendants  filed  exceptions  to  these  findings 
of  the  Master,  as  marked  in  brackets  above.  The 
Court  overruled  these  exceptions,  aud  entered 
the  following  decree  : — 

"And  now,  to  wit,  November  19,  1890,  this 
cause  coming  on  to  be  heard  upon  the  report  of 
the  Master,  it  is  ordered  that  the  said  report  be 
confirmed.  And  it  appearing  by  said  report  that 
the  lot  of  ground  owned  by  defendants,  Solomon 
R.  Fridenberg,  Samuel  M.  Fridenberg,  and  Isaac 
S.  Isaacs,  trustees  under  the  last  will  of  Louis  E. 
Fridenberg,  on  the  south  side  of  Chestnut  Street, 
one  hundred  and  one  feet  west  of  Ninth  Street, 
containing  in  front  twenty-four  feet,  and  in  depth 
two  hundred  and  thirty-five  feet  to  Sansom,  is 
subject  to  the  restrictions  reserved  in  the  inden- 
ture of  Edward  Shippen  Burd  and  wife  to  Thomas 
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C.  Rockhill,  his  heirs  and  assigns,  dated  July  9, 
1825,  recorded  in  deed-hook  G.  W.  K.  No.  8, 
page  215,  etc.,  for  the  benefit  of  the  property  real 
adjoining  to  the  eastward  thereof,  to  the  effect 
that,  with  the  exception  of  the  front  building  on 
Chestnut  Street  and  the  back  building  on  Sansom 
Street,  there  should  not  be  erected  or  suffered  on 
said  lot  any  building  other  than  privies,  milk,  or 
bathing-houses,  walls,  or  fences  not  exceeding 
nine  feet  in  height  above  the  curb  level  on  Chest- 
nut Street ;  and  that  the  back  building  on  Sanson) 
Street  should  be  only  a  stable  and  coach-house  ; 
and  that  the  ground  between  the  north  wall  of 
the  building  4  on  Chestnut  Street  and  the  south 
line  of  the  said  Chestnut  Street  shall  be  forever 
left  open  for  a  public  pavement  and  footway,  free 
from  every  obstruction  or  incumbrance  whatever, 
except  steps,  cellar-doors,  and  scrapers.'  And 
it  appearing  that  there  is  on  said  lot  a  frame 
building  adjoining  the  south  end  of  the  staircase 
piazza  of  the  building  on  Chestnut  Street,  twenty- 
four  feet  long,  erected  on  top  of  a  low  brick 
building,  the  highest  point  of  which  frame  build- 
ing is  twenty-one  feet  four  and  three-fourths 
inches  above  said  curb  level ;  and  that  there  is 
also  a  frame  building  extending  fifty  feet  eleven 
and  one-half  inches  north  from  the  north  wall  of 
the  brick  building  upon  Sansom  Street,  and  being 
twelve  feet  nine  and  a  half  inches  in  height  at 
its  highest  point,  as  described  in  said  report; 
and,  further,  that  there  is  a  bulk-window,  with 
appurtenances,  erected  between  the  north  wall  of 
the  house  on  the  Chestnut  Street  front  of  defen- 
dants' lot  and  the  south  line  of  Chestnut  Street, 
said  window  projecting  three  feet  six  and  five- 
eighths  inches  from  said  north  wall,  as  particularly 
described  in  said  report,  which  said  three  erections 
arc  in  violation  of  said  restrictions.  And  it  ap- 
pearing further  that  the  brick  building  on  the 
Sansom  Street  end  of  said  lot  the  said  defendants 
at  the  time  of  bill  filed  permitted  to  be  used  a.s  a 
drinking-saloon  and  dance-house  instead  of  a 
stable  and  coach-house,  which  said  permitted  use 
was  in  violation  of  said  restrictions,  the  Court 
doth  order,  adjudge,  and  decree  that  the  said 
defendants,  Solomon  R.  Fridenberg,  Samuel  M. 
Fridenberg,  and  Isaac  S.  Isaacs,  and  each  of 
them,  be  enjoined  from  keeping  and  maintaining, 
or  permitting  to  remain,  the  said  bulk-window, 
with  its  surroundings  as  above,  and  in  the  said 
report  particularly  described,  and  from  keeping 
and  maintaining,  or  permitting  to  remain,  the 
said  two  frame  buildings  between  the  Chestnut 
Street  front  building  and  the  back  building  on 
Sansom  Street,  as  above,  and  in  said  report  par- 
ticularly described ;  and,  further,  from  using,  or 
permitting  to  be  used,  the  said  brick  building  on 
Sansom  Street  for  the  purposes  of  a  saloon  or 
dunce- house,  or  any  similar  use,  by  whatever 
Danie  called  or  known,  and  Iroin  all  use  or  appli- 


cation of  said  building  for  any  purpose  whatever 
except  that  of  a  stable  and  coach-house  only, 
without  the  consent  of  the  said  owner  plaintiff, 
Henry  C.  Gibson,  his  heirs  or  assigns ;  and, 
further,  from  erecting  or  building,  or  permitting 
or  suffering  to  be  erected  or  built,  on  the  said  lot 
of  ground,  any  buildings  whatever  other  than 
those  allowed  by  said  restrictions  and  provided 
for  in  the  said  indenture  from  said  Edward  S. 
Burd  to  Thomas  C.  Rockhill  of  the  9th  of  July, 
1825.  And  it  is  further  ordered,  adjudged,  and 
decreed,  that  a  writ  of  injunction  do  issue  forth- 
with against  the  said  defendants,  commanding 
them  to  comply  with  all  and  singular  the  premises 
so  enjoined  upon  them;  and,  further,  that  the 
defendants  do  pay  the  costs  of  the  cause.  This 
decree,  however,  not  to  be  enforced  until  the 
plaintiffs  remove  the  projection  of  the  cornice 
and  window-sills  of  their  building  over  the  de- 
fendants' premises,  if  required  by  them." 

The  defendants  thereupon  appealed,  specifying 
for  error  the  overruling  of  their  exceptions  and 
the  entering  of  the  above  decree. 

F.  Carroll  Brewster  and  John  G.  Johnson,  for 
appellants. 

George  L.  Crawford  (George  M.  Dallas  and 
Henry  C.  Loughlin  with  him),  for  appellee. 

October  5,  1891.  Paxson,  C.  J.  This  was 
a  bill  filed  in  the  Court  below  to  restrain  the  de- 
fendants, who  are  the  appellants  here,  from  con- 
tinuing to  maintain  certain  erections  on  the  pre- 
mises 908  Chestnut  Street,  Philadelphia,  upon 
the  ground  that  they  were  erected  in  violation  of 
certain  building  restrictions  imposed  upon  said 
property  by  Edward  Shippen  Burd,  when  he 
sold  and  conveyed  it  to  Thomas  C.  Rockhill 
in  1825.  The  title  to  the  adjoining  or  Burd 
property  has  been  vested  by  numerous  mesne 
conveyances  in  the  plaintiff,  and  the  Rockhill 
property  is  now  owned  by  the  appellants  as 
testamentary  trustees. 

The  three  principal  matters  complained  of  in 
the  bill  are:  (a)  A  stable  and  coach-house  on 
Sansom  Street ;  (b)  A  bulk  window  on  Chestnut 
Street ;  and  (c)  Two  frame  buildings  between 
the  Chestnut  Street  front  building  and  the  back 
buildings  on  Sansom  Street. 

The  Court  sustained  the  bill  and  awarded  the 
injunction  prayed  for.  As  to  the  stable,  the  in- 
junction merely  prohibited  its  use  "for  any  pur- 
pose whatever,  except  that  of  a  stable  and  coach- 
house." It  could  not  have  been  any  broader,  for 
the  reservation  expressly  permitted  its  erection, 
nor  did  the  reservation  limit  its  use  or  occupancy 
further  than  may  be  implied  from  the  designation 
of  the  building  as  a  44  stable  and  coach-bouse." 
As  to  the  other  buildings  the  injunction  was 
mandatory,  and  the  decree  is  broad  enough  to 
require  their  destruction. 
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The  answer  avers  that  the  erections  complained 
of  are  the  same  that  existed  on  the  premises 
when  the  defendants'  testator  first  viewed  and 
bought  the  premises  in  1875,  and  bad  then  ex- 
isted for  more  than  twenty-one  years  previously. 
There  is  no  finding  by  the  Master  which  essen- 
tially contradicts  the  answer  in  this  respect.  Ex- 
act dates  are  not  very  material,  in  our  view  of 
the  case,  as  it  is  undisputed  that  all  of  the  struc- 
tures were  there  many  years  before  this  bill  was 
filed. 

The  plaintiff  had  a  choice  of  remedies.  He 
might  have  brought  his  action  at  law,  or  he 
might,  as  he  did,  tile  his  bill.  By  adopting  the 
latter  remedy,  he  submitted  his  case  to  the  con- 
science of  a  Chancellor,  who  will  or  will  not  en- 
force a  mere  legal  right  as  the  equities  of  the 
case  demand. 

A  Chancellor  does  not,  and  ought  not,  to  inter- 
fere by  way  of  mandatory  injunction,  even  though 
the  injury  be  clearly  established,  where  there  has 
been  long-continued  delay  in  asserting  the  right, 
and  a  remedy  exists  at  law.  The  plaintiff  had 
only  to  look  out  of  his  side  windows  to  see  the 
erections  in  the  yard,  and  the  bulk  window  on 
Chestnut  Street  was  plainly  before  him  every 
day,  as  he  entered  and  left  his  own  store.  It 
must  not  be  forgotten  that  the  defendants  did  not 
put  up  the  offending  buildings.  Nor  did  their 
testator.  He  found  them  there  when  he  pur- 
chased the  property,  and  may  well  have  supposed 
that  the  restrictions  were  no  longer  in  force.  Be 
that  as  it  may,  the  fact  remains  that  the  plaintiff 
was  guilty  of  very  gross  laches  in  enforcing  his 
rights.  If  there  is  anything  well  settled  in 
equity  it  is  that  a  Chancellor  will  not  extend  the 
aid  of  an  injunction  where  the  party  has  slept  for 
a  long  time  upon  his  rights.  Authorities  might 
be  cited  without  number  were  it  necessary.  I 
shall  refer  to  a  few  only.  I  find  the  law  upon 
this  subject  nowhere  better  expressed  than  in  2 
High  on  Injunctions,  1 159.  It  covers  the  present 
case  so  fully  that  I  give  the  extract  at  some 
length:  "In  considering  applications  for  relief 
by  injunction  against  the  breach  of  restrictive 
covenants  contained  in  conveyances  of  real  pro- 
perty, the  Courts  require  due  diligence  upon  the 
part  of  the  plaintiff  seeking  the  relief,  and  laches 
or  acquiescence  on  his  part  in  the  violation  of  the 
restrictive  covenant  will  ordinarily  defeat  his  ap- 
plication. Indeed,  equity  requires  the  utmost 
diligence  in  this  class  of  cases  upon  the  part  of 
him  who  invokes  its  preventative  aid,  and  a 
slight  degree  of  acquiescence  is  sufficient  to  defeat 
the  application,  since  every  relaxation  which 
plaintiff  permits  in  allowing  erections  to  be  made 
in  violation  of  the  covenant  amounts  pro  tanto 
to  a  disaffirmance  of  the  obligation.  Where, 
therefore,  plaintiff  lies  by  for  a  period  of  four  or 
five  months,  permitting  defendants  to  go  on  with 


their  erections  in  disregard  of  the  covenant,  he 
will  be  denied  relief  by  injunction.  And  where 
a  vendor  of  real  property  takes  from  each  of  sev- 
eral purchasers  a  covenant  that  he  will  leave  un- 
built a  certain  portion  of  the  premises  conveyed, 
he  will  not  be  permitted  to  enjoin  a  breach  of 
this  covenant  by  one  of  the  purchasers  when  he 
has  permitted  prior  purchasers  to  violate  it  with- 
out taking  proceedings  against  him.  And,  gen- 
erally, whenever  plaintiff  stands  idly  by  and 
permits  the  erection  complained  of  to  be  made 
and  expenses  to  be  incurred  therein,  without 
objecting,  his  application  for  the  aid  of  a  Court 
of  equity  comes  too  late  and  will  not  be  enter- 
tained. Thus,  where  purchasers  of  real  estate 
have  bought  upon  condition  that  they  are  to  use 
the  land  for  a  specific  purpose  and  none  other, 
they  will  not  be  restrained  from  using  it  for  other 
purposes,  when  plaintiff  has  permitted  them  to 
go  on  without  objection,  and  to  incur  large  ex- 
penses in  the  work  proposed,  no  sufficient  excuse 
being  shown  for  the  delay  in  invoking  the  aid  of 
equity." 

This  is  the  recognized  rule  in  England  and 
this  country.  (See  German  Roman  Catholic 
Asylum's  Appeal,  115  Pa.  165;  Mitchell  v. 
Steward,  L.  R.  1  Equity  Cases,  541 ;  Roper  r. 
Williams,  12  Eng.  Ch.  Rep.  23;  Water  Lot 
Company  v.  Bucks,  5  Geo.  315.)  In  Clark  v. 
Martin  (49  Pa.  289),  where  a  mandatory  injunc- 
tion was  awarded,  to  abate  a  building  erected  in 
violation  of  a  restriction,  the  application  was 
promptly  made  before  its  erection.  Indeed,  I 
doubf  if  a  case  can  be  found  in  the  books,  where 
an  injunction  has  been  awarded  after  the  delay 
that  has  been  shown  here. 

This  practically  disposes  of  the  case.  Were 
it  necessary  to  go  further  a  strong  argument 
might  be  made  against  awarding  the  injunction 
by  reason  of  the  changed  circumstances.  When 
Mr.  Burd  conveyed  this  property  to  Mr.  Rock- 
hill  in  1825,  he  lived  in  the  old  mansion  at  the 
S.  W.  corner  of  Ninth  and  Chestnut  streets. 
The  lot  was  over  one  hundred  feet  in  front  and 
extended  back  with  a  stable  on  the  Sansom 
Street  front.  The  house  had  wings  on  each  side 
receding  somewhat  from  the  front  line  of  the 
main  building.  It  was  natural  that  he  should 
restrict  the  building  on  Chestnut  Street  to  the 
line  of  his  wings,  and  the  erection  of  high  build- 
ings in  the  rear,  yet  he  permitted  the  erection  of 
a  stable  and  coach-house  on  the  rear  of  the  lot 
similar  to  his  own.  After  Mr.  Burd's  death  the 
whole  scene  was  changed.  The  old  Burd  man- 
sion was  demolished  and  a  row  of  stores  now 
occupy  its  site.  There  is  nothing  to  show  that 
the  erections  on  908  interfere  in  any  sensible 
degree  with  plaintiff's  enjoyment  of  light  and  air. 
The  stable  has  not  been  used  for  many  years,  as 
such  ;  it  is  now  used  as  an  office  by  the  Edison 
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Light  Company.  The  location  is  no  longer  a 
residential  neighborhood,  and  a  stable  there 
would  be  far  more  objectionable  than  its  present 
use,  even  if  it  could  now  be  rented  for  that  pur- 
pose. This  entire  change  of  circumstances  and 
surroundings  might  well  make  a  Chancellor  hesi- 
tate ere  he  applied  the  strong  arm  of  an  injunc- 
tion. There  is  a  line  of  well-decided  cases  which 
hold  that  such  changes  in  the  neighborhood  ;  the 
character  of  the  improvements,  and  the  purposes 
to  which  they  are  applied,  are  sufficient  to  justify 
a  Chancellor  in  refusing  an  injunction  to  restrain 
violations  of  building  restrictions.  It  is  sufficient 
to  refer  to  Page  v.  Murray,  decided  by  Chancellor 
McGill  in  New  Jersey  in  1890  (and  to  be  found 
in  19  Atlantic  Reporter,  17);  Trustees  of 
Columbia  College  v.  Thacker  (87  N.  Y.  319); 
Peek  v.  Matthews  (L.  R.  8  Equity  Cases,  517) ; 
Layers  v.  Collyer  (L.  R.  24  Chan.  100) ;  Dun- 
can v.  Central  Passenger  Railway  Company  (85 
Kentucky,  825). 

While  we  think,  for  the  reasons  given,  that 
the  plaintiff  is  not  entitled  to  an  injunction, 
he  may  still  sue  at  law  and  recover  damages,  if  he 
can  show  he  has  sustained  any. 

The  decree  is  reversed  and  the  bill  dismissed 
at  the  costs  of  the  appellee. 

October  29,  1891.  Pkh  Curiam.  Reargu- 
ment  refused.  w.  at.  s.,  jr. 


Jan. '90,  243.  January  14,  1891. 

Fearn  v.  West  Jersey  Ferry  Co. 

Evidence — Admissibility  of  depositions  taken 
in  another  case — Common  carriers — Injury 
to  passenger — Presumption  of  negligence 
arising  from — Burden  of  proof— Duties  of 
carrier  to  passengers — Ice  and  snow — Lia~ 
bility  for  slippery  passageways. 

A  deposition  taken  in  one  action  is  only  admissible 
in  evidence  in  another  action  involving  the  same  sub- 
ject matter,  when  the  two  actions  are  between  the 
same,  parties  or  their  privies.  It  is  not  sufficient  that 
one  of  the  parties  is  the  same.  Identity  of  subject 
matter,  in  whole  or  in  part,  and  identity  of  parties  in 
interest,  must  unite  to  render  a  deposition  in  one  case 
admissible  in  another. 

The  genera)  rale  that  the  mere  happening  of  an  in- 
jurious accideut  to  a  passenger  while  in  the  hands  of 
the  carrier  will  raise  prima  facie  a  presnmption  of  neg- 
ligence, and  throw  the  onus  on  the  carrier  of  showing 
the  absence  of  negligence  by  it,  is  not  applicable 
where  the  cause  of  the  aouident  is  known  as  well  to  the 
plaintiff  as  to  the  carrier.  In  such  case  it  is  incum- 
bent upon  the  plaintiff  to  prove  an  omission  or  viola- 
tion of  a  doty  which  the  company  owed  to  him. 

The  obligation  of  a  common  carrier  to  keep  its  plat- 
forms and  approaches  in  a  reasonably  safe  condition, 


does  not  extend  to  the  removal  of  snow  while  actually 
falling,  or  of  ice  only  recently  formed.  A  liability  on 
the  part  of  the  carrier  to  a  passenger  injured  by  a  fall, 
the  result  of  nothing  more  than  the  ordinary  slipped- 
ness  of  ioe  and  snow,  does  not  arise  unless  they  have 
been  suffered  to  remain  for  an  unreasonable  length  of 
time. 

In  an  action  for  negligence  by  F.  against  a  Ferry 
Company,  wherein  A.,  the  wife  and  administratrix  of 
P.,  was  substituted  as  plaintiff,  the  deposition  of  F. 
taken  in  an  action  by  A.  against  the  same  company 
for  injuries  received  through  the  same  accident,  wm 
offered  in  evidenoe : 

Held,  that  the  parties  in  the  two  actions  were  not 
identical,  and  the  deposition  was  not  admissible. 

In  the  above  action  it  appeared  in  evidence  that  the 
injuries  to  F.  were  caused  by  the  slipperiuess  of  the 
deck  of  defendant's  boat,  owing  to  a  fall  of  snow, 
which  had  liegun  a  few  minutes  before  the  accident, 
aud  which  was  still  in  progress  when  the  accident 
occurred.  On  motion  of  the  defendant  the  Court 
entered  jndgment  of  nonsuit : 

Held,  that  the  plaintiff  had  failed  to  show  any  omis- 
sion or  violation  of  duty  by  the  company  in  connection 
with  the  cause  of  the  accident,  and  therefore  the  non- 
suit was  properly  ordered. 

Appeal  of  Amelia  Ann  Fearn,  administratrix 
of  John  Fearn,  deceased,  plaintiff,  from  the  judg- 
ment of  the  Common  Pleas  No.  1,  of  Philadel- 
phia County,  in  an  action  of  trespass,  brought  by 
John  Fearn  against  the  West  Jersey  Ferry  Com- 
pany, to  recover  damages  for  an  injury  sustained 
by  John  Fearn  by  reason  of  the  alleged  negli- 
gence of  the  defendant.  Pending  the  suit  the 
death  of  the  plaintiff  was  suggested,  and  the 
name  of  Mary  Ann  Fearn  substituted  as  plain- 
tiff. 

On  the  trial,  before  Biddlb,  J.,  the  following 
facts  appeared :  On  February  10,  1883,  John 
Fearn  and  his  wife,  Amelia  Ann  Fearn,  were  on 
their  way  from  Washington  to  New  York,  in- 
tending to  stop  at  Camden,  N.  J.,  for  which  pur- 
pose they  came  to  the  Broad  Street  Depot,  in 
Philadelphia,  and  went  to  the  defendant's  ferry 
at  the  foot  of  Market  Street,  after  9  o'clock  P. 
M.,  to  take  the  boat  for  Camden,  which  they 
found  tied  up  at  the  slip.  It  had  been  snowing 
in  Philadelphia  and  was  still  snowing.  There 
was  a  covering  of  snow  on  the  street  at  the 
Broad  Street  Depot.  They  found  the  snow 
swept  off  the  boardwalk  in  front  of  the  ferry 
house  at  Market  Street,  and  went  into  the  ferry 
house,  passed  by  the  man  at  the  gate  on  to  the 
slip  where  the  boat  comes  in,  and  from  the  slip 
on  to  the  boat,  the  iron  wicket  gate  being  open 
for  them.  It  had  very  recently  started  to  snow, 
and  the  boat,  whose  business  it  was  to  ply  in  the 
river  in  the  storm,  was  lying  in  her  slip  with  the 
portion  of  the  deck  on  which  the  accident  oc- 
curred necessarily  exposed.  Their  son,  who  had 
gone  to  the  Broad  Street  Depot  to  meet  them, 
was  with  them.    The  passage-way  on  the  deck  of 
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the  ferry  to  the  ladies'  cabin  was  covered  with 
snow.  Both  Mr.  and  Mrs.  Fearn  fell,  one  behind 
the  other,  almost  as  soon  as  they  had  gotten  on 
the  boat.  Both  were  injured.  Suit  was  brought 
for  the  injury  received  by  the  wife,  and  damages 
recovered  in  the  United  States  Circuit  Court  for 
the  Eastern  District  of  Pennsylvania. 

The  plaintiff  offered  in  evidence  the  deposition 
of  John  Fearn,  plaintiff  in  this  case,  taken  in  the 
suit  of  John  Fearn  and  Amelia  Ann  Fearn  his 
wife,  to  the  use  of  said  Amelia  Ann  Fearn, 
against  the  West  Jersey  Ferry  Company,  in  the 
Circuit  Court  of  the  United  States,  Eastern  Dis- 
trict of  Pennsylvania,  brought  to  recover  for  the 
injuries  to  the  wife  received  on  the  same  occa- 
sion and  at  the  same  time.  Objected  to,  the 
said  deposition  appearing  to  have  been  taken  in  a 
proceeding  in  another  Court,  between  different 
parties,  and  under  a  different  issue.  Objection 
sustained,  and  offer  overruled.  (First  assign- 
ment of  error.) 

On  motion  of  the  defendant's  counsel,  the  Court 
entered  judgment  of  nonsuit,  which  the  Court 
in  banc  subsequently  refused  to  take  off.  (Sec- 
ond assignment  of  error.) 

Whereupon  the  plaintiff  took  this  appeal, 
assigning  for  error  the  refusal  to  admit  the  above 
deposition  in  evidence,  and  the  judgment  of 
nonsuit. 

Frank  P.  Prichard  and  J.  Davit  Duffield,  for 
appellant. 

It  is  generally  deemed  sufficient  for  the  ad- 
missibility of  a  deposition  taken  in  one  suit  and 
offered  in  another,  that  the  matters  in  issue  were 
the  same  in  both  cases,  and  the  parties  against 
whom  the  deposition  was  offered  had  full  power 
to  cross-examine  the  witness.  Complete  mate- 
riality or  identity  of  all  the  parties  is  not  neces- 
sary. 

1  Greenleaf  Bvid.  §  553. 
Hanpt  v.  Henninger,  37  Pa.  138. 
Kohler  p.  Henry,  4  Phila.  61. 
Hobart  r.  McCoy,  3  Pa.  419. 
Oalbraith  v.  Zimmerman,  100  Id.  374. 
Fnlton  p.  Sellers,  4  Brewster,  42. 
Cornell  v.  Green,  10  S.  k  R.  14. 
Wolf  p.  Wyeth,  11  Id.  149. 
McAdams  r.  Stilwell,  13  Pa.  90. 
Ilepler  v.  Mount  Carmel  Savings  Bank,  97  Id. 
420. 

Bank  r.  Wirebach,106  Id.  37. 

Pratt  r.  Patterson,  81  Pa.  114. 

Act  of  March  28,  1814,  5  1 ;  P.  D.  729,  pi.  34. 

Act  of  May  23,  1887,  §  9 ;  P.  L.  161. 

An  examination  of  these  cases  shows  that  the 
parties  need  not  be  identically  the  same,  nor  need 
all  the  matters  in  dispute  be  identical ;  but  it  is 
sufficient  if  the  parties  are  substantially  the  same, 
and  some  of  the  subject  matters  involved  in  the 
suit  the  same,  to  make  the  evidence  pertinent  and 
admissible. 

The  question  of  negligence  should  have  been 
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left  to  the  jury.  Negligence  is  the  absence  of 
that  measure  of  care  which  the  circumstances  re- 
quire, and  in  the  case  of  an  injury  to  a  passenger 
there  is  always  a  presumption  of  negligence  on 
the  part  of  the  carrier. 

Penna.  R.  R.  Co.  v.  Coon,  17  Wbbklt  Notbs,  137. 

Christie  v.  Qriggs,  2  Campbell,  77. 

Erie&  W.  V.  R.  R.  Co.  v.  Smith,  23  Weekly  Notbs, 
511. 

R.  R.  Co.  p.  Anderson,  94  Pa.  351. 
Holbrook  p.  R.  R.  Co.,  12  N.  Y.  236. 
Penna.  R.  R.  Co.  p.  McKiuney,  124  Pa.  462. 
Spear  v.  P.  W.  k  B.  R.  R.  Co.,  21  Weekly  Notbs, 
87. 

P.  &  R.  R.  R.  Co.  v.  Hughes,  Id.  166. 

Penna.  R.  R.  Co.  t\  Fuller,  3  Pennypacker,  176. 

Sullivan  p.  R.  R.  Co.,  30  Pa.  234. 

W.  J.  R.  R.  Co.  p.  Pollard,  22  Wallace,  341. 

Pawling  r.  Hoskins,  25  Wbkkly  Notes,  443. 

Neslie  p.  Ry.  Co.,  18  Id.  342. 

Seymour  r.  R.  R.  Co.,  3  Bianell,  43. 

Weston  p.  R.  R.  Co.,  73  N.  Y.  595. 

Sbeppard  v.  Ry.  Co.,  20  W.  R.  705. 

George  Tucker  Bispham  (A.  H.  Wintersteen 
with  him),  for  appellee. 

In  order  that  depositions  taken  in  prior  suits 
shall  be  admitted  in  subsequent  suits,  the  parties 
and  issues  must  have  been  the  same. 

Hanpt  p.  Henninger,  37  Pa.  138. 

Harger  ».  Thomas,  44  Id.  128. 

Miles  p.  O'Hara,  4  Binney,  108. 

Norris  p.  Mouen,  3  Watts,  465. 

Sample  v.  Coulson,  9  W.  k  S.  62. 

1  Wharton  on  Evidence,  §  177. 

Where  the  cause  of  the  accident  is  clear  and 
undisputed,  the  burden  is  on  the  plaintiff  to  show 
that  the  defendant  violated  some  duty  to  him, 
before  any  presumption  of  negligence  whatever 
arises. 

Farley  p.  Traction  Co.,  132  Pa.  58. 

Hayman  p.  Penn.  R.  R.  Co.,  20  Wbbklt  Notbs,  466. 

Neslie  p.  Ry.  Co.,  18  Id.  342. 

Carriers  are  only  bound  to  keep  their  platforms 
and  approaches  thereto  in  a  reasonably  safe  con- 
dition, with  such  diligence  as  a  good  business 
man  in  such  matters  is  accustomed  to  use. 

MoDunald  v.  Chicago  R.  R.  Co.,  26  Iowa,  124. 

Wood's  Railway  Law,  p.  1166. 

Wharton  on  Negligence,  §§  821,  822. 

Stanton  p.  City  of  Springfield,  12  Allen,  566. 

Borough  of  Mauch  Chunk  p.  Kline,  100  Pa.  119. 

McLaughlin  p.  City  of  Corry,  77  Id.  113. 

Dehnhardt  v.  City  of  Phila.,  15  Wbbkly  Notes,  214. 

Hanson  c.  Borough  of  Warren,  22  Id.  133. 

In  all  the  cases  cited  by  the  appellant  the  ice 
and  snow  had  been  allowed  to  accumulate  for  a 
considerable  time. 

October  5, 1891.  McColldm,  J.  The  ques- 
tions which  confront  us  in  this  case  are  first, 
whether  the  deposition  of  John  Fearn  was  ad- 
missible ;  and,  second,  whether  there  was  error 
in  the  refusal  to  take  off  the  nonsuit.  The  de- 
position was  taken  in  a  suit  in  the  Circuit  Court 
of  the  United  States,  in  which  Amelia  Ann  Fearn 
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was  the  plaintiff,  and  the  West  Jersey  Ferry 
Company  was  the  defendant.  In  that  action  the 
plaintiff  claimed  damages  for  personal  injuries 
caused  by  the  alleged  negligence  of  the  defendant 
company.  In  this  ca6e  the  administratrix  of 
John  Fearn  claims  that  he  received  an  injury 
through  the  negligence  of  the  same  company, 
which  caused  his  death.  It  is  contended  by  the 
appellant  that  the  injuries  for  which  these  suits 
were  brought  were  received  at  the  same  time  and 
place,  and  were  attributable  to  the  same  cause, 
to  wit,  the  neglect  of  the  defendant  company  to 
keep  its  boat  in  a  reasonably  safe  condition  for 
the  ingress  and  egress  of  its  passengers.  As- 
suming that  the  claim  of  the  appellant  is  correct, 
it  does  not  follow  that  a  deposition  taken  in  one 
action  is  admissible  as  evidence  in  the  other. 
The  actions  are  not  between  the  same  parties, 
although  we  have  the  same  defendant  in  each. 
The  fact  that  the  plaintiff  in  the  first  action  was 
the  wife  of  the  plaintiff  in  this  action,  or  that  she 
is  now  his  widow  and  administratrix,  can  make 
no  difference  in  the  rule  which  allows  testimony 
taken  in  one  action  to  be  given  in  evidence  on 
the  trial  of  another  which  involves  the  same  sub- 
ject-matter and  is  between  the  same  parties  or 
their  privies.  The  joinder  of  the  husband  in  the 
former  suit  was  merely  formal,  and  it  did  not 
give  him  control  of  or  an  interest  in  it.  It  was 
the  wife's  claim  that  was  litigated  ;  the  judgment 
was  obtained  in  her  right,  and  it  was  exclusively 
hers.  Identity  of  subject-matter,  in  whole  or  in 
part,  and  identity  of  parties  in  interest,  must  unite 
to  render  a  deposition  in  one  case  admissible  in 
another.  This  is  the  doctrine  of  our  cases,  of  the 
Act  of  1814,  and  of  the  Act  of  1887,  which  con- 
tains the  last  legislative  deliverance  on  this  sub- 
ject. (Haupt  v.  Henninger,  37  Pa.  138  ;  Ilarger 
v.  Thomas,  44  Id.  128;  Act  of  March  28,  1814  ; 
Pur.  Dig.  11th  ed.  729;  Act  of  May  23,  1887  ; 
P.  L.  158.)  The  appellant's  offer  was  not  with- 
in this  rule,  and  the  deposition  was  properly 
rejected. 

In  considering  the  question  raised  by  the  second 
specification  of  error,  it  must  be  borne  in  mind  that 
there  is  no  evidence  in  the  case  which  suggests  any 
defect  in  the  construction  of  the  boat,  and  that 
the  sole  complaint  is  that  its  deck  was  slippery. 
This  condition  and  its  cause  are  adequately  de- 
scribed in  the  appellant's  testimony.  It  appears 
that  it  commenced  snowing  about  the  time  Fearn 
left  the  Pennsylvania  Railroad  Station  for  the 
ferry,  and  that  it  was  snowing  when  he  entered 
the  boat.  As  a  result  of  the  brief  storm  then  in 
progress,  the  deck  was  covered  with  a  thin  coat- 
ing of  snow,  and  in  crossing  it  to  reach  the  cabin 
he  slipped  and  fell.  Nearly  five  years  after  this 
occurrence,  alleging  that  he  was  injured  by  his 
fall  and  that  it  was  caused  by  the  negligence  of 
the  defendant  company,  he  brought  this  action. 


After  his  death  his  administratrix  was  substi- 
tuted as  plaintiff,  and  on  the  trial  the  evidence  of 
his  widow  and  son  was  relied  on  to  sustain  the 
charge  of  negligence.  This  developed  the  situa- 
tion at  the  time  of  the  accident,  the  commence- 
ment and  progress  of  the  snowstorm,  and  the 
condition  of  the  boat  as  affected  by  it,  substan- 
tially as  we  have  stated.  Assuming,  as  the 
appellant  contends,  that  the  cause  of  the  acci- 
dent was  the  slippery  condition  of  the  deck,  it  is 
obvious  that  this  condition  was  produced  by  the 
snow  falling  upon  it.  It  is  not  pretended  that  it 
was  the  duty  or  within  the  power  of  the  company 
to  prevent  the  snow  falling  on  the  deck  of  its 
boat,  but  it  is  claimed  that  its  obligation  to  its 
passengers  required  it  to  immediately  remove  the 
snow  and  restore  the  condition  which  existed  be- 
fore the  storm.  It  is  well  known  that  rain  or  snow 
falling  upon  the  sidewalks  of  a  town  or  city,  the 
steps  and  platforms  of  railway  cars,  and  the  decks 
of  ferry-boats,  will  render  them  slippery,  and  con- 
sequently more  difficult  to  walk  upon.  But  it  is 
not  practicable  to  absolutely  prevent  this  condi- 
tion while  the  rain  or  snow  is  falling,  and  the 
mere  existence  of  it  during  the  storm  which 
causes  it,  raises  no  presumption  of  negligence  on 
the  part  of  the  municipality,  the  railway,  or  the 
ferry  company.  In  our  case  it  commenced  snow- 
ing but  a  few  minutes  before  the  accident,  and 
was  snowing  at  the  time  of  it.  There  was 
no  accumulation  of  ice  or  snow  on  the  deck 
formed  or  left  there  from  a  prior  rain  or 
snow  -fall.  There  was  not  a  spark  of  evidence 
from  which  an  inference  could  be  drawn  that 
there  was  any  ice  on  the  deck  where  Fearn 
crossed  it.  Where  the  snow  was  displaced  by 
his  fall,  the  deck  had  a  slippery  appearance, 
caused  by  the  moisture  from  the  snow  upon  it. 
It  is  shown  by  the  testimony  and  the  photo- 
graphs produced  by  the  appellee  on  the  trial,  that 
it  was  the  same  appearance  presented  by  the 
decks  of  ferry-boats  of  like  construction,  in  a  rain- 
storm, or  when  wet  from  any  cause.  It  was  there- 
fore incumbent  upon  the  appellant. to  prove  an 
omission  or  violation  of  a  duty  which  the  com- 
pany owed  to  him.  The  cause  of  the  accident 
was  known  as  well  to  the  appellant  as  to  the 
company.  In  such  case  the  presumption  of  neg- 
ligence arising  from  the  mere  fact  that  a  passen- 
ger was  injured  while  on  the  appellee's  boat  has 
no  application.  (D.  L.  &  W.  R.  R.  Co.  t\ 
Napheys,  90  Pa.  135 ;  Hay  man  v.  Penna.  R.  R. 
Co.,  118  Id.  508,  and  Farley  v.  Traction  Co., 
132  Id.  58.)  As  the  appellant  failed  to  show 
any  omission  or  violation  of  duty  by  the  com- 
pany in  connection  with  the  cause  of  the  accident, 
we  think  the  nonsuit  was  properly  ordered.  We 
find  nothing  in  Neslie  and  Wife  r.  Passenger  Rail- 
way Co.(  1 13  Pa.  300),  which  is  in  conflict  with  this 
conclusion.  In  that  case  there  was  ice  on  the  step 
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of  the  car,  caused  by  a  storm  of  the  day  before, 
and  the  ice  "  had  been  suffered  to  remain  on  the 
step  from  the  previous  day,"  and  it  was  held 
that  "  whether  it  remained  there  for  such  time 
and  in  such  form  as  to  establish  the  negligence 
of  the  defendant"  was  a  question:  for  the  jury. 
Here  there  was  only  a  slippery  condition  of  the 
deck,  caused  by  a  storm  in  progress  when  the 
accident  occurred. 

Judgment  affirmed.  s.  u.  T. 


Jan. '91,  126. 


Funk's  Estate. 


March  27,  1891. 


A  testator  by  his  will,  dated  May  27, 1872,  directed 
his  estate  to  be  divided  into  four  equal  parts,  each  of 
the  children  to  receive  annually  the  income  from  one 
of  them,  "  hut  as  each  of  my  daughters  completes  her 
thirtieth  year  ....  they  shall  have  respectively 
paid  to  them  the  principal  of  ...  .  her  respective 
Bhare  ....  to  be  ho  conveyed  or  secured  to  them 
that  the  same  shall  be  free  from  the  control  of  their 
husbands,  and  not  to  be  liable  for  their  debts."  In 
April,  1875,  one  of  the  daughters  married  a  man  whom 
she  met  for  the  first  time  in  1873.  Testator  died  Sep- 
tember 6,  1886.  An  account  having  been  filed  by  the 
trustees,  under  the  will,  after  the  said  daughter  bad 
attained  her  thirtieth  year,  on  distribution  of  the  bal- 
ance in  the  trustees'  hands  : 

Held,  that  the  separate  use  created  by  the  above 
will  was  null  and  void  as  to  the  said  daughter,  and 
she  having  attained  her  thirtieth  year  was  entitled  to 
receive  her  share  of  the  fund  clear  of  the  trust. 


mediate  contemplation  of  marriage,  and,  although  the 
use  is  effectual  as  respects  the  marriage  contemplated, 
it  will  not  revive  upon  a  second  marriage. 

As  used  in  connection  with  the  principles  governing 
the  law  of  separate  use  trusts  in  Pennsylvania,  the 
phrase  "in  immediate  contemplation  of  marriage" 
means  in  contemplation  of  an  immediate  marriage  with 
a  particular  person. 


Wills — Construction   of— Separate  vie  trust — 

When not  valid-Contemplation  of  ™rria<,e  j     A       ,  of  ^  ^  p        Trust  C  ^ 

defined-  When  wills  are  read  Jrom  thejr  date  1  phi^e,  hi    gubgtituted  trustee  for  Mrs.  Alar/  U. 

and  when  from  the  date  of  testator  s  death- ,  Qu,n  Jd  her  c||Udren<  under  th8  wH|  of 

Act  oj  June  4,  187  J.  Funk<  ||ew|Wed>  from  the  decree  of  the  Orphans' 

.   n        .     .  ,   ,  '  Court  of  Philadelphia  County,  making  distribu- 

In  Pennsylvania,  a  separate  use  can  only  be  created ;  .       ...     .   .       v.     .     .  -  * 

for  the  benefit  of  a  woman  actually  married,  or  iu  itn-  l,on  °'  the  balance      the  hands  of  said  trustee. 

The  facts  of  the  case  are  fully  set  forth  in  the 
opinion  of  the  Supreme  Court,  infra,  and  in  the 
report  of  the  case  in  the  Court  below.  See 
Funk's  Estute,  27  Weekly  Notes,  473. 

The  Auditing  Judge,  Ferguson,  J.,  held  that 
the  trust  whs  at  an  end,  and  that  the  cestui  que 
trust  was  entitled  to  the  balance  in  the  hands  of 

.the  trustee,  clear  of  the  trust.    Exceptions  to 
In  PeitnsvlvaniA  a  feme  covert  has  only  those  powers   , |         at-  at  j  u     »u  i  -  i 

overherseparateusewhichareactuallyandexpVeeslyl,he8e  hndings  were  filed  by  the  trustee,  which, 
conferred  by  the  settlement  or  will.  j  a*1*"*  argument,  were  dismissed  by  the  Court,  in 

~.  .  I*  I  an  opinion  by  Ashman,  J.  (Penrose,  J.,  dis- 

The  principles  and  policy  which  govern  separate  "  .  ,  '       }  '     '     .  , 

«.  in  Pennsylvania  are  so  different  from  thosC  pre- ,  anting),  and  a  decree  entered  awarding  the  said 

balance  to  the  cestui  que  trust. 

Whereupon  the  suid  trustee  took  this  appeal, 
assigning  as  error  that  the  Court  erred  in  holding 
the  trust  was  void  and  at  an  end,  and  in  award- 
ing the  trust  estate  to  the  cestui  que  trust  clear 
of  the  trust. 

Georye  Junkin,  for  appellant. 
Frank  L.  Lyle,  for  appellee. 

October  26,  1891.  Clark,  J.  The  facts  of 
this  case,  as  they  are  stated  in  the  paper-books, 
are  substantially  as  follows  :  The  last  will  and 
testament  of  Francis  Funk,  deceased,  was  exe- 
cuted May  27,  1872 ;  at  that  time  he  had  a  wife, 
two  sons,  Francis  and  Frederick,  a  married 
daughter,  Mrs.  Fougeray,  and  an  unmarried 
daughter,  Mary  U.  Funk,  the  appellee.  A.  J. 
Quin,  who  was  a  lieutenant  in  the  British 
Army  until  1878,  in  that  year  visited  this 
country,  and  then  first  made  the  acquaintance 
of  Mary  U.  Funk,  who  became  his  wife  in  1875. 

Francis  Funk,  the  testator,  did  not  die  until 
September  6,  18«6  ;  his  wife  and  his  son  Francis 
died  some  years  before.  He  left  to  survive  him, 
therefore,  only  one  son  and  the  two  daughters 


Pennsylvania  are  so  different  from  those  pre 
vailing  in  England,  that  English  authorities  are  inap- 
plicable here,  and  the  same  may  be  said  of  authorities 
in  many  of  the  States. 

For  some  purposes  a  will  speaks  from  the  death  of 
the  testator,  while  for  other  purposes  it  speaks  from 
the  period  of  its  execution  ;  and,  as  a  general  rule,  the 
power  or  capacity  of  a  testator  to  make  the  devises 
contained  in  his  will,  the  legality  of  the  execution  of 
the  devises,  and  the  nature  and  quantum  of  the  estate 
devised,  are  referable  to,  and  are  determined  according 
to  the  law  as  it  exists  at  the  time  of  the  execution  of 
the  Instrument. 

A  testamentary  trust  for  a  separate  utie  must  be 
valid  at  the  time  it  is  declared,  that  is,  at  the  time  of 
making  the  will,  and  if  it  is  invalid  then,  the  subse- 
quent happening  of  circumstauoes  in  the  testator's 
lifetime,  under  which  a  valid  separate  use  could  be 
created,  will  not  render  the  trust  valid  ;  it  must  be 
created  anew,  either  by  republishing  the  old  will  or 
executing  a  new  one. 

The  above  principle  is  not  affected  by  the  Act  of 
Jane  4,  1879  (P.  L.  88),  which  provides  that  "every 
will  shall  be  construed  with  reference  to  the  real  estate 
and  personal  estate  comprised  in  it,  to  speak  and  take 
effect  as  if  it  had  been  executed  immediately  before  the 
death  of  the  testator,  unless  a  contrary  intention  shall 
appear  by  the  will." 

Neale's  Appeal  (104  Pa.  214),  followed. 
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before  mentioned.  By  his  last  will  and  testa- 
ment, already  referred  to,  he  first  provided  for 
the  payment  of  his  debts  and  funeral  expenses, 
and  gave  the  residue  of  his  estate  to  his  execu- 
tors in  trust :  first,  to  pay  the  net  income  of  the 
whole  of  his  estate  to  his  wife  during  widowhood, 
for  the  support  of  herself  and  daughter,  Mary  U., 
as  long  as  she  remained  single,  provided  she 
assisted  her  mother ;  and  for  the  education  and 
maintenance  of  the  two  sons  until  they  became 
self-supporting ;  second,  at  the  termination  of 
the  widowhood  of  his  wife  (a)  to  expend  so 
much  as  might  be  necessary  for  the  education 
and  maintenance  of  his  two  sons  until  they 
became  self-supporting ;  (b)  to  pay  to  Mary  U., 
one-fourth  of  the  net  income  of  the  estate  so 
long  as  she  remains  unmarried ;  (c)  to  pay  to 
his  daughter,  Ella  Z.  Fougeray,  the  unexpended 
balance  of  the  income,  provided  it  did  not  exceed 
one-fourth  of  the  whole  income. 

Then  follows  this  clause :  "  And  in  case  of 
the  marriage  of  my  said  daughter  Mary,  then 
from  that  time  to  pay  over  unto  each  of  my  said 
daughters  an  equal  half  part  of  the  income  which 
may  remain  after  the  necessary  amounts  expended 
for  the  education  and  support  of  my  said  sons ; 
provided,  however,  that  the  income  to  be  paid 
to  each  one  of  my  said  daughters  shall  not  exceed 
one-fourth  part  of  the  whole  of  the  net  income 
of  my  estate ;  and  provided  also,  that  the  same 
shall  not  in  anywise  be  subject  to  the  control  of 
their  respective  husbands,  or  be  in  any  way  or 
manner  liable  for  their  debts.  And  from  and 
after  the  time  that  my  youngest  child  has  com- 
pleted his  education  and  is  also  able  to  maintain 
himself,  then  in  trust  to  pay  over  unto  each  of 
my  children  an  equal  portion  of  the  income  of 
my  estate  until  such  youngest  child  shall  attain 
his  twenty- first  year  of  age.  Whereupon,  I 
order  my  estate  to  be  divided  into  four  equal 
parts,  each  of  said  parts  to  contain,  as  near  as 
may  be,  un  equal  fourth  part  of  each  kind  of 
investment  forming  a  part  of  my  estate.  Each  of 
my  children  shall  receive  thereafter,  annually, 
the  interest  arising  from  one  of  said  equal  parts; 
but  as  each  of  my  daughters  completes  her 
thirtieth  year,  and  each  of  my  sons  completes 
his  twenty-fifth  year,  they  shall  respectively  have 
paid  to  them  the  principal  of  her  or  his  respective 
share  of  my  estate,  the  principal  of  the  shares  of 
my  said  daughters  to  be  so  conveyed  or  secured  to 
them  that  the  same  shall  be  free  from  the  control  of 
their  husbands  and  not  to  be  liable  tot  heir  debts." 

In  case  either  of  his  children  should  die  leav- 
ing no  child  to  survive,  that  share  was  to  go  to 
the  surviving  children  under  the  will. 

Upon  the  adjudication  of  the  account  of  the 
executors  of  Francis  Funk  the  estate  was  divided 
into  three  parts,  one  of  which  was  awarded  to  the 
surviving  son,  he,  then,  being  over  twenty-five 


years  of  age ;  and  the  shares  of  the  daughters 
were  awarded  to  the  trustee  to  be  appointed  for 
them  under  the  will,  both  being  over  thirty  years 
of  age.  Upon  their  petition,  the  Real  Estate 
Trust  Company,  of  Philadelphia,  was  appointed 
trustee  for  each  daughter,  and  received  each  of 
their  shares  thus  awarded  for  their  benefit.  Mrs. 
Fougeray's  husband  having,  since  then,  died, 
the  Orphans'  Court  declared  the  trust  at  an  end, 
and  awarded  to  her  the  capital  of  her  trust  estate, 
and  it  has  been  paid  to  her.  The  Real  Estate 
Trust  Company  having  filed  an  account  in  the 
Orphans'  Court,  Mrs.  Quin  contended  that,  as 
at  the  execution  of  the  will  she  was  neither  a 
married  woman  nor  in  immediate  contemplation 
of  marriage,  the  trust  as  to  her  was  executed,  and 
she  was  entitled  to  have  the  fund  awarded  to  her 
absolutely,  free  from  any  control  or  claim  on  the 
part  of  the  trustee.  The  Orphans'  Court  ac- 
cepted this  view  of  the  case,  and  awarded  the 
fund  to  Mrs.  Quin. 

It  is  conceded  that  Mrs.  Quin  at  the  time  of 
the  making  of  the  will  was  a  single  woman,  and 
that  the  marriage  relation  which  was  subsequently 
formed  was  not  then  in  contemplation ;  but  it  is 
contended  on  the  part  of  the  appellant  that,  as 
she  was  a  married  woman  when  the  will  took 
effect  at  the  death  of  her  father  in  1886,  the  trust 
for  her  separate  use  was  operative  and  effectual, 
for  the  purposes  set  forth  in  the  will,  and  that 
the  trust  should  have  been  sustained.  This  is 
the  only  question  for  our  consideration ;  and  it  is 
admitted  by  the  appellant  that  if  Neale's  Ap- 
peal (104  Fa.  214),  was  rightly  decided,  it  gov- 
erns this  case,  for  the  question  involved  in  the 
case  at  bar  wds  there  clearly  decided. 

The  rules  of  equity  which  govern  in  the  crea- 
tion of  a  separate  use,  and  which  define  its  nature 
and  effect  in  Pennsylvania,  are  and  always  have 
been  widely  different  from  those  which  prevail  in 
England,  and  in  many  of  the  States. 

It  was  at  first  decided  in  Massey  w.  Parker  (2 
M.  &  K.  174),  that  a  separate  use  created  for  the 
benefit  of  a  single  woman  would  not,  upon  her 
marriage,  debar  her  husband  from  his  marital 
rights ;  but  subsequently,  in  Tullett  r.  Arm- 
strong (4  M.  &  Cr.,  377),  a  different  doctrine 
was  declared.  It  was  there  held  that  a  valid 
separate  use  could  be  created  for  the  benefit  of  a 
single  woman,  which  would  come  into  operation 
at  her  marriage  whenever  it  should  occur  ;  and, 
further,  that  if  the  exclusion  of  any  future  hus- 
band was  in  contemplation,  this  intention  would 
be  carried  into  effect,  but  if  the  separate  use  was 
intended  to  be  confined  to  a  particular  marriage, 
a  second  husband  would  not  be  excluded  from 
his  marital  rights.  The  question  in  each  case 
under  the  English  rule  is,  what  was  the  intention 
of  the  settlement  or  will?  (Lewin  on  Trusts, 
758.)    Under  the  English  rule,  if  the  feme  sole 
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chooses  to  make  any  disposition  of  the  property 
before  coverture,  she  may  do  so ;  she  has  the 
option  of  determining  the  trust  at  any  time  before 
coverture;  but  if  she  does  not,  it  will  attach  on 
the  first  or  any  subsequent  marriage,  according  to 
the  terms  of  the  will  or  other  mode  of  settlement. 
And  even  afler  coverture,  unless  her  power  of 
anticipation  be  restrained,  the  feme  covert  may, 
in  general,  deal  with  the  property  precisely,  as  if 
Bhe  were  feme  sole.  44  A  feme  covert,  acting  with 
respect  to  her  separate  property,"  says  Lord 
Thuklow  in  Hulme  v.  Tenant  (1  B.  C.  C.  20), 
44  is  competent  to  act  in  all  respects  as  if  she  were 
a  feme  sole."  Upon  this  ground  it  has  been  de- 
termined that  if,  without  any  direct  or  express 
reference  to  her  separate  property,  a  feme  covert, 
who  has  property  settled  to  her  separate  use, 
professes  to  bind  herself  by  any  written  instru- 
ment, the  implication  of  law  is  that  she  meant  to 
charge  her  separate  estate,  for,  except  with  ref- 
erence to  that,  the  instrument  was  without  mean- 
ing and  nugatory.  Thus,  if  a  feme  covert  exe- 
cute a  bond  even  to  her  husband,  or  join  in  a 
bond  with  another,  even  with  her  husband,  or 
sign  a  promissory  note  or  bill  of  exchange,  or 
give  a  guarantee,  though  she  is  not  personally 
bound,  yet  her  separate  estate,  if  anticipation  be 
not  restrained,  is  liable.  (Lewin  on  Trusts,  942.) 
She  is  liable,  also,  through  her  separate  estate, 
for  any  general  engagement  made  with  reference 
to,  and  upon  the  faith  or  credit  of  that  estate 
(Id.  761-767). 

But  in  Pennsylvania,  Rhode  Island,  North  and 
South  Carolina,  and  in  others  of  the  States,  fol- 
lowing the  case  of  Massey  v.  Parker  (supra),  a 
different  doctrine  has  been  declared.  In  this 
State  a  separate  use  can  only  be  created  for  the 
benefit  of  a  woman  actually  married,  or  in  im- 
mediate contemplation  of  marriage,  and,  although 
effectual  as  respects  the  first  marriage,  it  will  not 
revive  for  her  protection  under  a  second  marriage. 
(Wells  v.  McCall,  64  Pa.  207;  Yarnall's  Ap- 
peal, 70  Id.  339;  Snyder's  Appeal,  92  Id.  501.) 
It  is  equally  well  settled  in  this  Stale  that  a  feme 
covert  has  only  those  powers  over  her  serrate 
estate  which  are  actually  and  expressly  conferred 
by  the  settlement  or  will  (Lancaster  v.  Dolan,  1 
Rawle,  236). 

It  must  be  observed  that  the  general  doctrine, 
upon  which  this  separate  estate  of  the  wife  rests 
in  this  State  and  the  other  States  named,  is  essen- 
tially different  from  that  prevailing  in  England. 
It  is  peculiar  ;  its  pecularity,  as  we  said  in  Mac- 
Connell  v.  Lindsay  (131  Pa.  476),  being  founded 
on  the  particular  purpose  intended  to  be  accom- 
plished. In  England  and  in  many  of  the  Slates 
the  rule,  as  we  have  said,  is  to  treat  the  wife  as 
the  absolute  owner,  possessing  the  jut  ditponendi 
and  the  incidental  power  of  charging  the  estate 
with  her  debts,  as  if  she  were  a  feme  sole. 


Whereas  in  Pennsylvania  this  estate  in  equity 
was  intended,  through  her  disabilities,  to  protect 
the  feme  covert,  not  only  from  her  own  im- 
providence, but  also  from  the  improvidence  and 
importunity  of  her  husband.  As  early  as  1829, 
in  the  case  of  Lancaster  v.  Dolan  (1  Rawle,  231 ), 
it  was  distinctly  held  that  a  feme  covert  is,  in 
respect  to  her  separate  estate,  to  be  deemed  a 
feme  sole  only  to  the  extent  of  the  |>owers 
clearly  given  by  the  instrument  by  which  the 
estate  is  settled,  and  that  she  has  no  right  of  dis- 
position beyond  that.  41  Instead  of  holding  the 
wife  to  be  a  feme  sole  to  all  intents  as  regards 
her  separate  estate,"  says  Chief  Justice  Gibson 
in  that  case,  41  she  ought  to  be  deemed  so  only  to 
the  extent  of  the  powers  clearly  given  in  the  con- 
veyance ;  and  that  instead  of  maintaining  that 
she  has  an  absolute  right  of  disposition,  unless 
she  is  expressly  restrained,  the  converse  of  the 
proposition  ought  to  be  established,  that  she  has 
no  power  but  what  is  expressly  given."  This 
case  was  followed  by  Thomas  v.  Folwell  (2  Wh. 
11),  where  it  was  declared  to  be  the  settled  law 
of  Pennsylvania  that  a  married  woman  possesses 
no  power,  in  respect  of  her  separate  estate,  but 
what  is  positively  given  or  reserved  to  her  in  the 
instrument  by  which  the  trust  is  created.  That 
this  was  an  intentional  departure  from  the  known 
English  rule  is  apparent  from  the  language  of 
Chief  Justice  Gibson,  who,  in  delivering  the 
opinion  of  the  Court,  said  :  44  Why  is  a  settle- 
ment ever  made  ?  Certainly  to  exclude  the  hus- 
band's control.  But  to  exclude  his  direct  control, 
which  consists  in  an  exercise  of  legal  power,  and 
yet  leave  him  the  means  of  giving  effect  to  an 
indirect  control,  which  consists  in  an  exercise  of 
personal  influence,  is  to  do  nothing.  We  daily 
see  the  incompatibility  of  the  wife's  protection 
with  the  qualified  power  of  alienation,  given  her 
by  our  statutes ;  and  the  English  chancery  re- 
ports show  that  the  same  mischief  has  ensued 
from  the  license  allowed  her  under  deeds  of  settle- 
ment, by  reason  of  which,  what  would  otherwise 
have  kept  the  wolf  from  the  door,  has  been  wasted 

or  pirated  by  the  husband  We  therefore 

hold  it  to  be  the  settled  law  of  Pennsylvania, 
that  instead  of  her  having  every  power  for  which 
she  is  not  negatively  debarred  in  the  convey- 
ance, she  shall  be  deemed  to  have  none  except 
what  is  positively  given  or  reserved  to  her." 
The  rule  declared  in  Lancaster  v.  Dolan  has 
been  steadily  adhered  to  in  a  long  line  of  cases ; 
too  long  to  justify  a  reference  to  all  of  them  here. 
The  following  cases,  however,  may  be  cited : 
Dorrance  v.  Scott  (3  Wh.  816)  ;  Wallace  v.  Cos- 
ton  (9  W.  137);  Lyne's  Executor  v.  Crouse 
(1  Pa.  1 11)  ;  Rogers  v.  Smith  (4  Id.  93)  i  Penn- 
sylvania Insurance  Co.  t?.  Foster  (35  Id.  134); 
Wright  v.  Brown  (44  Id.  224);  McMullin  v. 
Beatty  (56  Id.  389) ;  MacConnell  v.  Lindsay, 
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(181  Id.  476).  If  anything  in  the  law  may  be 
regarded  as  settled,  it  is  that  a  feme  covert,  as  to 
her  separate  estate,  has  no  power  of  disposition 
beyond  what  is  conferred  upon  her  in  the  instru- 
ment creating  the  trust. 

In  Maurer's  Appeal  (86  Pa.  380),  a  case  in- 
volving this  precise  question,  Mr.  Justice  Shars- 
wood  says :  "  It  is  too  late  to  shake  the  au- 
thority of  Lancaster  v.  Dolan  (1  Kawle,  232). 
Whether  the  decision  in  that  case  was  right  or 
wrong  it  has  been  so  often  recognized  and 
affirmed  since  1829,  that  it  is  now  one  of  the 
most  firmly  established  rules  of  property  in  this 
State." 

But,  as  restraints  upon  alienation  are  repug- 
nant to  the  general  policy  of  the  law,  it  became 
necessary  to  restrict  the  operation  of  the  rule; 
in  other  words,  the  peculiarity  of  our  system  as 
declared  in  Lancaster  v.  Dolan,  called  lor  a 
corresponding  rule  confining  its  operation  to  a 
more  restricted  class  of  persons  ;  for  if  a  separate 
estate  mi^ht  be  settled  upon  every  single  woman, 
the  free  alienation  of  property  and  transmission 
of  titles  would  thereby  he  most  seriously  embar- 
rassed. Hence,  in  Smith  v.  Starr  (3  Wh.  62), 
it  was  held  that  if  a  married  woman  having  a 
se|>arate  estate  becomes  discovert,  the  restraints 
upon  the  disposal  of  the  estate  attaching  during 
coverture  cease  to  exist  when  she  becomes  siti 
juris.  This  case  was  followed  by  Hamersley  v. 
Smith  (4  Wh.  126),  where  Chief  .Justice  Gibson, 
in  the  opinion  of  the  Court,  said :  "  The  point 
in  contest  was  virtually  decided  in  Massey  v. 
Parker  (2  Mylne  &  Keene,  174),  when  it  was 
settled  that  a  restriction  attempted  by  a  gift  to 
the  separate  use  of  an  unmarried  woman,  is  an 
impracticable  one ;  and  that  it  has  no  force  to 
prevent  her  from  giving  the  property  to  a  hus- 
band by  the  act  of  marriage,  or  disposing  of  it  in 
the  interim.  .  .  .  Perhaps  it  is  not  easy  to  dis- 
cern the  policy  of  a  rule  which  disables  a  bene- 
factor from  making  a  determinate  provision  for 
his  beneficiary,  which  cannot  be  squandered  or 
reft  from  him  ;  yet  the  law  seems  to  be  thus  set- 
tled, not  only  by  the  cases  cited,  but  by  Newton 
v.  Keid  (4  Simons,  141),  and  Woodmeston  v. 
Walker  (2  Russ.  &  Mylne,  197),  in  which  the 
principle  was  applied  to  an  unmarried  woman. 
An  apparent  exception  to  it  is  a  gift  to  the 
separate  use  of  a  woman  in  contemplation  of  her 
marriage  with  a  particular  person ;  which,  by 
force  of  the  agreement  implied  by  his  assent, 
constitutes  a  future  separate  use  during  the  par- 
ticular coverture,  but  which  is  in  reality  no 
exception  at  all.  .  .  .  Admitting  the  soundness 
of  the  principle  that  there  cannot  be  a  restraint 
which  is  repugnant  to  the  gift,  it  is  impossible  to 
doubt  the  correctness  of  the  decision  in  Massey 
v.  Parker,  which  is  in  accordance  with  it.  Now 
the  difference  betwixt  that  case  and  the  present 


is,  that  here  the  feme  was  married  at  the  time  of 
the  gift,  and  there  she  was  not ;  but  the  effect  of 
it  is  only  that  she  had  in  our  case  an  unquestion- 
able separate  use  during  the  first  coverture." 
These  cases  were  followed  and  re-affirmed  in 
]  Harrison  v.  Brolaskey  (20  Pa.  299),  Steacy  r. 
Rice  (27  Id.  75),  Bush's  Appeal  (33  Id.  t>5), 
McKee  v.  McKinley  (  Id.  92),  Nice's  Appeal 
(50  Id.  143),  Freyvogle  v.  Hughes  (56  Id.  22*), 
Koenig's  Appeal  (57  Id.  352).  The  same  rule 
obtains  whether  the  exclusion  of  the  husband's 
marital  rights  refer  to  a  particular  marriage,  or 
to  a  second,  or  any  future  marriage,  for  it  has 
been  uniformly  held,  as  intimated  in  Hamersley 
v.  Smith  (tupra),  that  a  separate  use  can  only  be 
created  for  the  benefit  of  a  woman  married  or 
in  contemplation  of  marriage  with  a  particular 
person  ;  and,  certainly,  neither  a  married  woman 
nor  one  in  contemplation  of  a  particular  mar- 
riage could  be  supposed  to  have  in  view  a  second 
or  other  marriage. 

The  same  doctrine  is  re-asserted  in  McBride 
r.  Smyth  (54  Pa.  245).    Mr.  Justice  Strong 
says:     Whatever  may  be  the  rule  in  the  English 
Courts,  it  is  here  too  well  established  to  be  disturbed 
by  anything  else  than  a  legislative  enactment,  that 
a  separate  use  for  a  woman  cannot  be  created 
unless  she  is  covert,  or  unless  in  immediate 
contemplation  of  her  marriage ;"  citing  Pour's 
Appeal  (30  Pa.  168),  Dubs  v.  Dubs  (31  Id. 
44  We  take  it,  therefore,  as  settled,"  says  Mr.  Jus- 
tice Agnew  in  Wells  v.  McCall  (64  Pa.  207), 
"that  the  trust  will  be  supported,  notwithstanding 
the  cestui  que  trust  is  a  feme  sole  at  its  creation, 
provided  that  it  be  done  in  immediate  contempla- 
tion of  marriage.    This  leads  us  to  inquire  what 
is  meant  by  an  immediate  contemplation  of  mar- 
riage. Evidently,  the  expression  means  in  contem- 
plation of  an  immediate  marriage — one  presently 
in  view  of  the  donor,  and  to  take  place  in  a  short 
time  after  the  instrument  is  to  take  effect — in 
contemplation  of  marriage  with  a  particular  |*r- 
son,  says  Gibson,  C.  J.,  in  Hamersley  r.  Smith 
(supra).  That  the  marriage  must  be  in  immediate 
view  at  the  time  of  the  creation  of  the  trust,  i« 
proved  by  all  the  cases  which  decide  that  on  die 
termination  of  the  coverture  the  trust  falls  and 
is  not  revived  by  a  second   marriage,  for  it 
any  marriage  would  answer  to  the  provision  for 
the  trust,  a  second  would  as  well  as  the  firs'- 
But  a  second  marriage  is  evidently  a  thing  not 
in  immediate  contemplation,  being  cut  off  from 
view  by  the  uncertainties  of  a  first  marriage 
the  death  of  the  husband,  and  an  intention  to 
marry  a  second  time."    To  the  same  effect  are 
Springer  v.  Arundel  (64  Pa.  218),  Ogden's  Ap- 
peal (70  Id.  501),  MacConnell  v .  Lindsay  (supro), 
and  Kuntzleman's  Estate  (136  Pa.  142). 

So,  also,  in  Snyder's  Appeal  (92  Pa.  504),  the 
testator  made  his  will  in  December,  1870,  and 
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died 


few  days  thereafter.    The  youngest 


daughter  attained  majority  in  August,  1878, 
which  was  the  time  fixed  for  the  division  of  his 
estate.  At  this  time  one  of  the  daughters  was 
married  and  another  betrothed  ;  the  other  daugh- 
ters remained  single,  and  it  was  conceded  that 
the  will  was  inoperative  to  create  any  trust  as  to 
them.  But  as  to  the  married  daughter  and  the 
daughter  then  contemplating  marriage,  it  was  con- 
tended the  trust  for  their  use  then  took  effect. 
It  was  held,  however,  that  as  none  of  the  daugh- 
ters were  married  or  in  contemplation  of  mar- 
riage at  the  creation  of  the  trust,  the  separate  use 
fell.  The  fact  that  one  of  them  became  covert 
or  betrothed  before  the  distribution  of  the  estate, 
was  of  no  effect ;  the  validity  of  the  trust  must 
be  determined  by  the  status  of  the  woman  at  the 
time  of  the  creation  of  the  trust.  "This  ap- 
pears," said  Mr.  Justice  Sterrett,  "  to  be  the 
utmost  limit  to  which  this  Court  has  gone  in 
favor  of  private  right  as  against  public  policy, 
and  it  would  perhaps  be  unwise  to  go  any 
further.  Trusts  for  coverture,  either  actual  or 
in  contemplation  at  the  time  of  their  creation, 
have  some  foundation  in  reason  which  cannot 
apply  to  coverture  in  the  more  if  mote  future.  In 
the  former,  the  testator  is  presumed  to  know  the 
then  existing  or  contemplated  alliance,  and  has 
the  data  on  which  to  base  an  intelligent  judg- 
ment as  to  the  propriety  of  creating  a  trust. 
While  in  the  latter,  he  can  have  nothing  more 
than  a  bare  possibility  as  a  guide."  To  the  same 
effect  is  the  reasoning  in  Philadelphia  Trust 
Company's  Appeal  (93  Pa.  209). 

Whatever  maybe  the  rule  in  equity  elsewhere, 
there  can  be  no  question  whatever  as  to  the  rule 
existing  in  this  State.  The  doctrine  here  is, 
undoubtedly,  that  a  separate  use  can  only  be 
created  for  the  protection  of  a  woman  married  or 
in  immediate  contemplation  of  marriage,  which, 
of  course,  implies  marriage  with  a  particular 
person,  for  how  could  a  woman  be  said  to  be  in 
immediate  contemplation  of  marriage  if  she  was 
not,  at  the  time,  contemplating  marriage  with 
some  particular  person.  The  principles  and 
policy  which  govern  separate  uses  in  Pennsyl- 
vania are  so  different  from  those  prevailing  in 
England,  that  English  authorities  are  inapplicable 
here,  and  the  same  may  be  said  of  authorities 
in  many  of  the  States. 

The.  marriage  must  be  in  existence,  or  in  con- 
templation, at  the  creation  of  the  trust;  and 
although  the  trust  does  not  take  effect  until  the 
testator's  death,  it  is  very  plain  that  it  is  created 
and  exists  under  and  by  virtue  of  the  will.  For,  as 
Lord  Mansfield  said,  in  Harwood  v.  Goodright 
(Cowp.  90)  :  "  A  devise  of  lands  is  considered 
by  our  Courts  not  so  much  in  the  nature  of  a 
testament,  as  of  a  conveyance  byway  of  appoint- 
ment of  particular  lands  to  a  particular  devisee." 


Upon  that  principle  it  was  established  that  a 
man  could  devise  those  lands  only  which  he  had 
at  the  time  of  such  conveyance,  and  no  after- 
acquired  lands  would  pass ;  whereas,  a  testament 
would  operate  upon  whatever  personal  estate  a 
man  died  possessed  of,  whether  acquired  before 
or  after  the  execution  of  the  instrument  (Wil- 
liams on  Executors,  6).  In  Girard's  Heirs  r. 
City  of  Philadelphia  (2  Wallace,  305),  Judge 
Grieb  said:  "The  reason  why  after-purchased 
lands  do  not  pass  by  a  will,  even  though  the  tes- 
tator has  expressed  clearly  his  wish  or  intention 
that  they  should,  is  not  because  such  a  purchase 
is  a  revocation  of  the  will,  but  because  a  will  is  in 
the  nature  of  a  conveyance  or  an  appointment  of 
a  particular  estate,  and  consequently  the  testator 
must  have  the  power  to  dispose  at  the  time  the 
will  is  executed.  Hence  a  devise  of  land,  though 
it  operates  in  future,  can  pass  only  such  interest 
or  estate  as  the  testator  had  at  the  time,  and  con- 
tinued to  have  till  his  decease."  So,  in  our  own 
case  of  Girard  v.  The  City  of  Philadelphia  (4 
Rawle,  335),  it  was  held  that  real  estate  acquired 
after  the  making  of  a  will  does  not  pass  under  a 
devise  of  the  residue  of  the  testator's  real  estate, 
without  a  subsequent  republication  of  the  will, 
even  where  the  testator,  in  addition  to  the  general 
devise  of  the  residue,  declares  in  a  codicil  that  it 
is  bis  wish  and  intention  that  all  the  real  estate 
which  he  shall  therafier  purchase  should  pass  by 
the  same  will.  The  ratio  decidendi  was  stated 
in  part  as  follows:  "That  a  will  is  a  species  of 
conveyance,  not  strictly  subject  to  the  rules  of 
conveyances  at  the  common  law  it  is  true,  the 
vesting  of  the  estate  being  postponed  till  the  death 
of  the  testator;  yet  operating, as  regards  his  dis- 
posing power  and  capacity,  by  relation  to  the 
making  of  it,  insomuch  as  to  require  his  power 
over  the  estate  to  be  perfect  at  the  time,  just  as 
his  capacity  must  be  perfect  at  the  time,  it  being 
settled  that  the  want  of  a  disposing  mind  and 
memory  at  the  performance  of  the  act  of  disposi- 
tion, is  not  supplied  by  the  restoration  of  it  before 
the  death,  for  the  same  reason  that  an  intervening 
loss  of  it  will  not  prejudice  a  disposition  unexcep- 
tionable at  the  time — in  other  words,  that  the 
act  of  disposition  must  be  complete  in  every  re- 
spect at  tiie  performance  of  it."  Of  course,  the 
matter  decided  has  long  since  been  changed  by 
the  Act  of  April  8,  1833  (P.  L.  250),  and  by  the 
more  recent  Act  of  June  4,  1879  (P.  L.88)  ;  but 
the  reasoning  of  the  case  is  none  the  less  appli- 
cable here  on  that  account.  If  a  will  is  executed 
in  due  form  by  a  person  of  unsound  mind  it  will 
not  be  received  for  probate  because  he  was  subse- 
quently restored  to  his  right  mind  and  died 
without  revoking  it.  The  question  is  as  to 
the  testator's  capacity  at  the  time  of  execution. 
Upon  the  same  principle  the  legality  of  the 
execution  of  a  will  is  to  be  judged  of  by  the  law 
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as  it  stood  at  the  time  of  its  execution  (Mullen 
v.  McKelvy,  5  W.  899 ;  Jack  t\  Shoenberger, 
22  Pa.  416;  Gable's  Executors  v.  Daub,  40  Pa. 
217;  Camp  v.  Stark,  81*  Pa.  235.)  So,  also, 
the  power  or  right  of  a  person  to  make  a  will  is 
determined  by  the  law  as  it  existed  when  the 
will  was  made,  not  as  it  was  at  the  testator's  de- 
cease (Kurtz  t\  Saylor,  20  Pa.  205).  In  Mar- 
tindale  v.  Warner  (15  Id.  471),  the  will  was 
made  before  the  Act  of  May  6th,  1844  (P.  L. 
565),  which  provides  against  the  lapse  of  legacies 
in  certain  cases,  but  the  testator  died  after  its 
passage.  The  will  gave  the  residuary  estate  to 
the  testator's  two  sons,  who  died  before  the  tes- 
tator, each  leaving  children.  In  the  opinion 
filed,  the  Court  said  :  "  No  devise  or  legacy  here- 
after made,  is  the  phraseology  of  the  Act; 
thereby  meaning,  according  to  the  usual  accepta- 
tion of  language,  wills  made  and  executed  after 
the  passage  of  the  Act.  If  they  had  designed 
otherwise,  it  would  have  been  easy  to  express 
their  meaning  in  plain  and  unambiguous  terms. 
Though  a  will,  it  is  true,  does  not  take  effect  till 
after  the  testator's  death,  yet  it  is  inchoate, 
though  not  consummate,  from  the  execution  of 
it,  and  for  many  purposes  in  law,  of  which  this  is 
one,  it  relates  to  the  time  of  the  making  of  it." 
It  was  accordingly  held  that  the  devise  in  favor 
of  the  residuary  legatees  lapsed.  "  It  is  true 
that  every  will  is  ambulatory  until  the  death  of 
the  testator,  and  a  disposition  made  by  it  does 
not  actually  take  effect  until  then.  General 
words  apply  to  the  property  of  which  the  testator 
dies  possessed,  and  he  retains  the  power  of  revo- 
cation as  long  as  he  lives.  The  act  of  bequeathing 
or  devising,  however,  takes  place  when  the  will 
is  executed,  though  to  go  into  effect  at  a  future 
time."  Upon  this  ground  it  was  held,  in  Taylor 
».  Mitchell  (57  Pa.  212),  that  when  a  testator 
died  in  1866,  his  will,  executed  in  1843,  in  the 
presence  of  a  single  subscribing  witness,  was  suffi- 
cient to  create  a  charitable  use,  notwithstanding 
the  Act  of  April  26,  1855,  which  requires  two 
witnesses.  To  the  same  effect  is  Mullock  v. 
Souder  (5  W.  &  S.  198).  A  will  speaks  for 
some  purposes  from  the  period  of  its  execution, 
and  for  other  purposes  from  the  death  of  the  tes- 
tator, yet  it  never  operates  until  the  latter  period 
(Hitchcock  v.  Hitchcock,  35  Pa.  398 ;  Williams 
on  Executors,  972-973.)  By  the  Act  of  June  4, 
1879,  it  is  provided  that  "every  will  shall  be 
construed  with  reference  to  the  real  estate  and 
personal  estate  comprised  in  it,  to  speak  and  take 
effect  as  if  it  had  been  executed  immediately 
before  the  death  of  the  testator,  unless  a  contrary 
intention  shall  appear  by  the  will."  It  has  also 
been  held  that  where  a  testator  bequeathed  a  cer- 
tain portion  of  the  residue  of  his  estate  to  his 
"  legal  and  natural  heirs,"  the  distribution  was 


referable  to  the  intestate  laws,  and  as  there  could 
be  no  heirs  to  the  living,  the  rights  of  the  dis- 
tributees were,  of  course,  to  be  determined  by  the 
law  existing  at  the  testator's  death.  (Woods' 
Appeal,  18  Pa.  478;  Dobs  v.  Dubs,  31  Id.  151.) 
But,  as  a  general  rule,  the  power  or  capacity  of 
the  testator  to  make  the  devises  in  question,  the 
legality  of  the  execution  of  the  devises,  and  the 
nature  and  quantum  of  the  estate,  are  referable 
to  the  time  and  are  determinative  according  to 
the  law  as  it  exists  at  the  execution  of  the  instru- 
ment. 

In  this  state  of  the  law,  how  was  it  possible 
that  Neale's  Appeal  could  have  been  determined 
otherwise  than  it  was?  It  was  not  pretended  in 
that  case  that  Elwina  Finlay,  at  the  time  of  the 
making  of  the  will  of  James  E.  Brown,  deceased, 
was  either  married  or  in  immediate  contemplation 
of  marriage.  In  fact,  she  was  but  nine  years  of 
age  and  did  not  marry  for  almost  eight  years 
thereafter.  The  trust  which  was  created  by  the 
will  was,  at  the  time  of  the  execution  of  the  will, 
either  valid  or  invalid,  and  her  subsequent  mar- 
riage in  the  lifetime  of  the  testator  could  have  no 
effect  whatever  to  make  it  valid  if  before  that  it 
was  invalid.  The  legality  of  the  testator's  dis- 
position of  his  estate  must  be  determined  as  of 
the  date  of  the  will,  although  it  does  not  go  into 
effect  until  his  death.  It  is  of  no  consequence 
that  the  cestui  que  trust  was  married  in  the  life- 
time of  the  testator.  If  he  desired  to  validate 
the  devise,  which,  presumably,  he  knew  to  be 
invalid,  he  could  have  done  so  by  changing,  re- 
executing,  or  republishing  the  will,  and  his  fail- 
ure to  do  that  is  conclusive  upon  us  that  he  did 
not  wish  to  do  so. 

If  it  is  believed  that  the  law  should  be  other* 
wise,  the  appeal  should  be  to  the  Legislature. 
The  rules  prevailing  in  this  State  in  reference  to 
separate  uses  have  become  rules  of  property.  To 
change  them  by  judicial  decision  would  unsettle 
many  titles  and  do  much  injustice,  for  which  no 
remedy  could  be  applied.  We  are  of  opinion 
that  Neale's  Appeal  was  rightly  decided.  The 
ruling  in  that  case  was  simply  the  logical  and  in- 
evitable conclusion  to  be  drawn  from  the  cases 
which  preceded  it.  And  as  Neale's  Appeal  in 
all  respects  governs  the  decision  of  the  case  at 
bar — 

The  decree  of  the  Orphans'  Court  is  affirmed, 
and  the  appeal  dismissed  at  the  cost  of  the  ap- 
pellant, c.  k.  z. 
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Juno  4,  1891. 

Commonwealth  v.  Delamater  et  al. 

Criminal  law — Indictment —  Certiorari — Juris- 
diction of  Supreme  Court  to  remove  by  certio- 
rari before  trial,  indictments  pending  in 
county  Courts —  When  exercised. 

The  Supreme  Court  has  power  to  issue  a  writ  of  cer- 
tiorari to  tbe  Quarter  Sesslous  of  any  of  the  counties 
to  remove  a  pending  indictment  and  all  proceedings 
thereon  into  the  Supreme  Court,  but  such  power  is  to 
be  exercised  with  extreme  caution,  and  only  in  a  clear 
cas<j. 

Com.  r.  Balph  et  al.  (Ill  Pa.  365  ;  S.  C.  17  Wbbkly 
Notkb,  53,  361),  followed,  and  distinguished  in  its 
facts. 

The  allegation  that  a  prejudice  exists  which  may 
affect  the  jurors,  and  the  fact  that  in  an  indictment 
the  county  is  the  prosecutor,  and  money  alleged  to  be 
lost  by  tbe  action  of  the  defendants  the  county  money, 
is  insufficient  to  cause  the  Supreme  Court  to  remove 
an  indictment  from  the  county  Court. 

Sur  petitiona  of  George  B.  Delamater,  George 
W.  Delamater,  T.  A.  Delamater,  and  Victor  M. 
Delamater  for  a  rule  to  show  cause  why  writs  of 
certiorari  should  not  issue  to  the  Quarter  Sessions 
of  Crawford  County  to  remove  the  records,  in- 
dictments, and  proceedings  in  certain  cases  (Nos. 
15,  16,  and  17  Feb.  Sess.,  and  6,  7,  8,  9,  25, 
and  26  May  Sess.  1891)  against  them  by  the 
Commonwealth  to  the  Supreme  Court. 

Upon  the  filing  of  the  petitions,  with  accom- 
panying affidavits,  a  rule  to  show  cause  was 
granted  as  prayed  for,  whereupon  the  Common- 
wealth filed  an  answer  and  affidavits  in  support 
thereof. 

The  facts  are  sufficiently  set  forth  in  the 
opinion  of  the  Supreme  Court. 

George  A.  Jenks  and  Joshua  Douglass  (with 
tbem  A.  B.  Richmond),  for  the  rule,  cited — 

Com.  v.  Meginnis,  2  Wh.  113. 

Com.  p.  Simpson,  2  Grant.  439. 

Cora.  r.  Balph  et  al.t  111  Pa.  365 ;  17  Wbbkly 

Noras,  53,  361. 
2  Bao.  Abr.  Tit.  "Court  of  King's  Bench,"  689- 

691 ;  4  Bl.  Com.  266. 
2  Hale's  Pleas  of  the  Crown,  215. 
King  p.  Inhabitants,  etc.,  2  Lev.  112. 
Rex  v.  Harris  et  al.,  3  Bur.  1332. 
King  v.  Inhabitants,  etc.,  6  Term  Rep.  192. 
Rex  v.  Corrle,  2  Burr.  859. 
People  v.  Vermilyea,  7  Cowan,  137. 
State  v.  Hunt,  Coxe's  Rep.  (N.  J.)  287. 
State  v.  GibbonB,  1  Southard  (N.  J.),  41. 
Nicolls  p.  The  State,  2  Id.  539. 
State  p.  The  Judges,  3  Har.  &  McH.  (Md.)  116. 
Com.  r.  Commissioners,  etc.,  1  Wr.  239. 
Com.  p.  Nathans,  5  Pa.  125. 
County  of  Allegheny  p.  Gibson,  90  Id.  397. 

Wesley  B.  Best,  district  attorney  of  Crawford 
County,  Thomas  Roddy,  and  George  F.  Daven- 
port, contra. 


The  power  of  the  Court  to  issue  the  writ  is 
undoubted,  but  it  is  to  be  exercised  with  extreme 
caution. 

Com  p.  Balph  et  al.,  Ill  Pa.  365. 
Com.  p.  Simpson,  2  Grant,  439. 
Com.  v.  Mickle  et  ul.,  2  Pbila.  238. 

November  9,  1891.  Paxson,  C.  J.  There 
are  nine  of  these  cases,  and  they  all  involve  the 
same  principle.  Three  of  the  defendants  were 
members  of  the  banking  firm  of  Delamater  & 
Co.,  and  were  indicted  in  the  Court  below,  at  the 
instance  of  a  number  of  prosecutors,  for  the  offence 
of  receiving  the  money  of  said  prosecutors  know- 
ing the  bank  to  be  insolvent.  In  the  case  No. 
15,  of  February  Term  in  the  Court  below,  to 
which  I  shall  more  especially  refer,  it  is  charged 
that  the  money  so  received  was  the  money  of  the 
county  of  Crawford.  Four  of  said  cases  appear 
to  be  against  Victor  M.  Delamater  alone,  who  is 
charged  with  the  same  offence,  as  the  cashier  of 
the  bank. 

A  petition  in  each  case  was  presented  to  this 
Court  near  the  close  of  the  term  in  the  Eastern 
District,  praying  for  the  allowance  of  a  writ  of 
certiorari  for  the  purpose  of  bringing  up  the 
record  in  order  that  the  venue  might  be  changed 
by  an  order  of  this  Court.  Upon  the  presenta- 
tion of  the  petition  we  granted  a  rule  to  show 
cause,  returnable  at  Harrisburg  in  the  Middle 
District.  The  case  was  heard  on  tbe  last  day  of 
the  term,  too  late  to  dispose  of  it  at  that  time 
with  the  care  its  gravity  requires. 

The  grounds  of  these  applications  briefly 
stated  are,  that  at  the  time  of  the  failure  of 
Delamater  &  Co.,  there  were  over  a  thousand 
individual  depositors  in  said  bank;  that  these 
depositors  resided  in  nearly  every  township  and 
district  in  said  county,  and  are  greatly  excited 
and  prejudiced  against  the  petitioners  by  reason 
of  the  failure  of  the  said  bank ;  that  this  excite- 
ment and  prejudice  extends  from  said  depositors 
to  their  neighbors  and  friends  in  every  district 
throughout  the  county;  that  inflammatory  articles 
against  the  petitioners  have  been  printed  in  the 
public  newspapers  published  in  said  county,  and 
that  by  reason  of  all  these  causes  the  petitioners 
cannot  have  a  fair  and  impartial  trial  in  said 
county. 

In  support  of  this  allegation,  we  have  the 
sworn  statement  of  the  petitioners  and  a  con- 
siderable number  of  other  citizens  of  Crawford 
County. 

On  the  other  hand,  the  Commonwealth  in 
answer  to  the  rule  served  upon  the  district 
attorney,  emphatically  denies  that  any  such 
feeling  or  prejudice  exists  against  the  petitioners 
as  will  prevent  a  fair  and  impartial  trial ;  and 
have  furnished  us  with  the  affidavits  of  a  large 
number  of  citizens  to  that  effect.    These  affi- 
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davits  exceed  in  number  those  presented  on 
behalf  of  the  petitioners  ;  tlie  age,  occupation, 
and  residence  of  each  affiant  is  stated,  showing 
that  they  are  scattered  over  the  body  of  the 
county.  The  Commonwealth  further  contends 
that  some,  and  perhaps  the  most  objectionable  of 
the  alleged  inflammatory  articles  were  published 
in  a  small  paper  of  little  circulation  and  influence, 
while  the  majority  of  the  papers  of  Crawford 
County  have  treated  the  petitioners  with  reasona- 
ble fairness,  and  that  some  of  them  were  friendly. 

There  is  no  question  of  our  power  to  grant  the 
relief  prayed  for.  That  was  settled  in  Com.  v. 
Balph  et  al.  (Ill  Pa.  865).  But  as  was  said  in 
that  case  "  it  is  a  power  to  be  exercised  with 
extreme  caution,"  and  we  may  add,  only  in  a 
clear  case.  It  must  be  exercised  in  aid  of  the 
administration  of  justice,  not  to  defeat  it,  or 
needlessly  embarrass  it. 

That  the  Balph  case  differs  widely  from  this  in 
its  facts  plainly  appears  from  the  following  ex- 
tract from  the  opinion  of  the  Court :  44  Without 
entering  into  detail,  it  is  sufficient  to  say  that  the 
case  arose  out  of  a  conflict  of  jurisdiction  between 
the  Court  of  Common  Pleas  of  Warren  County 
and  the  Court  of  Common  Pleas  No.  2,  of  Alle- 
gheny County,  in  regard  to  the  appointment  of 
a  receiver,  culminating  in  the  appointment  of 
such  officer  by  each  Court ,  and  an  attempt  by 
each  to  enforce  its  own  orders  and  decrees.  So 
far  did  this  proceed  that  the  Court  of  Warren 
County  discharged  upon  habeas  corpus  a  person 
adjudged  guilty  of  contempt  by  the  Court  of 
Allegheny  County,  and  who  was  in  custody 
under  an  attachment.  The  petition  further 
averred  that  a  fair  and  impartial  trial  before  a 
Judge  and  jury  of  Warren  County  could  not  be 
had  because  of  the  excitement  and  prejudice 
existing  against  them  in  said  county,  not  only 
on  the  part  of  the  public  generally,  but  by  the 
jurors  likely  to  be  empanelled  in  the  cause,  and 
the  Judge  before  whom  the  case  would  be  tried." 

In  the  case  in  hand  the  only  allegation  is  that  a 
prejudice  exists  which  may  affect  the  jurors;  and 
the  fact  that  in  one  of  the  indictments  the  county 
is  the  prosecutor,  and  the  money  lost  the  county 
money,  was  pressed  upon  us  as  a  reason  why  the 
prejudice,  if  it  exists,  probably  extends  to  the 
whole  body  of  taxpayers,  including,  of  course,  the 
jurors.  But  we  are  unwilling  to  believe  that  such 
a  fact  would  influence  the  action  of  a  jury  of 
Crawford  County.  There  are  cases  constantly 
being  tried,  of  a  quasi  public  nature,  in  which 
jurors,  as  citizens  and  taxpayers,  are  interested 
to  some  extent.  If  such  interest  would  disqualify 
a  juror  cases  might  arise  where  an  offender  could 
not  be  tried  in  any  county  of  the  Commonwealth, 
as,  for  instance,  an  indictment  for  the  embezzle- 
ment of  Slate  funds.  In  Philadelphia,  and,  per- 
haps, some  other  counties  of  the  State,  county 


treasurers  have  been  indicted  and  tried  for  the 
embezzlement  of  the  county  moneys,  and  I  have 
never  heard  it  even  alleged  that  an  impartial  jury 
could  not  be  obtained  because  of  their  interest  as 
taxpayers.  It  would  be  an  inconvenient  rule  to 
adopt  and  recent  events  warn  us  not  to  be  hasty 
in  doing  so. 

It  will  be  observed  that  it  is  not  alleged  in  any 
of  the  petitions  that  the  prejudice  referred  to  ex- 
tends to  the  learned  Judge,  or  that  he  is  even 
likely  to  be  influenced  by  it  in  any  degree.  That 
such  fact  is  not  alleged  is  conclusive  that  it  does 
not  exist.  We  have  the  right  to  assume,  and 
from  our  personal  knowledge  of  him  we  can  do  so 
confidently  in  this  case,  that  the  learned  Judge 
below  will  do  bis  whole  duty,  fully,  fearlessly, 
and  impartially.  That  duty  will  require  him  to 
see  to  it  that  the  petitioners  are  not  convicted 
upon  insufficient  testimony,  and  to  set  the  verdict 
aside  if  improperly  rendered.  Should  there  be 
any  error  in  his  rulings  the  petitioners  are  entitled 
to  their  bill  of  exceptions,  and  there  is  not  a 
Judge  of  this  Court  who  would  not  properly 
allow  an  appeal  in  case  the  record  should  disclose 
even  a  fairly  debatable  question. 

We  cannot  measure  this  case  by  the  Acts  of 
Assembly  allowing  a  change  of  venue  in  civil 
cases.  That  body  is  clothed  with  legislative 
powers,  and  may  grant  such  change  in  any  case 
which,  in  their  wisdom,  they  may  consider  public 
policy  requires  it.  On  the  other  hand,  our  powers 
are  restricted  and  can  only  be  exercised  where  it 
clearly  appears  that  such  exercise  is  necessary  to 
secure  an  impartial  trial.  We  are  not  so  satisfied 
in  these  cases  under  the  facts  as  presented.  That 
a  prejudice  exists  to  some  extent  in  Crawford 
County  against  the  defendants  may  be  conceded. 
This  is  almost  always  so  in  the  case  of  the  failure 
of  a  bank  with  a  large  number  of  depositors. 
Yet  it  by  no  means  follows  that  this  feeling  is  so 
strong  and  universal,  that  among  the  large  and 
intelligent  body  of  men  who,  in  a  great  measure, 
compose  the  population  of  Crawford  County,  a 
jury  cannot  be  found  who  will  try  the  petitioners 
fairly,  upon  the  law  and  the  evidence,  and  not 
otherwise.  It  is  further  to  be  observed  that 
popular  feeling  of  this  kind  is  fleeting  in  its  char- 
acter and  soon  passes  away.  The  delay  that  has 
necessarily  resulted  between  the  granting  of  these 
rules  and  the  disposal  of  them  by  this  Court  will 
naturally  tend  toi  allay  public  feeling  and  soften 
prejudice.  We  are  all  of  opinion  that  the  rule  in 
each  case  must  be  discharged  and  it  is  so  ordered. 

Rule  discharged.  H.  c.  o. 
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July  '90,  305.  Jan.  27,  1891. 

Smith's  Estate. 

Personal  property — Disposition  of —  Gift — 
Trust — Evidence  sufficient  to  establish  a  trust. 

The  owner  of  personal  property  may,  by  a  proper 
transfer  of  the  title,  make  a  gift  of  it  direct  to  the 
donee,  or  he  may  impress  upon  it  a  trust  for  the 
benefit  of  the  donee  ;  but  whether  a  gift  or  a  trust  is  in- 
tended, if  the  transaction  is  imperfect  or  executory, 
equity  will  not  aid  in  its  enforcement. 

Almost  all  trusts  are  in  a  oertain  sense  executory, 
requiring  a  conveyance  or  something  else  to  be  done 
to  execute  them  ;  but  a  technical  executory  trust  is  one 
in  which  the  limitations  are  imperfectly  declared,  and 
the  donor's  intention  is  expressed  in  such  general 
terms  that  something  not  fully  declared  is  required  to 
be  done  in  order  to  complete  and  perfect  the  trust  and 
to  give  it  effect. 

A  gift  of  personal  property  is  not  effectual  unless  the 
donor  has  manifested  an  intention  to  relinquish  the 
right  of  dominion  in  himself  and  create  it  in  another  : 
the  intention  to  make  the  gift  must  be  accompanied  by 
delivery  of  possession  or  some  equivalent  act.  But  a 
trust  is  equally  effective  whether  the  donor  transfers 
the  title  to  another  as  trustee,  or  declares  that  he  him- 
Belf  holds  the  property  for  the  purposes  of  the  trust. 

When  the  owner  of  personal  property  disposes  of  it 
either  by  gift  or  by  the  creation  of  a  trust,  he  must 
complete  the  disposition  of  the  property  in  the  method 
intended.  If  the  disposition  of  the  property  in  the 
method  intended  by  the  donor  is  defective,  the  Conrt 
will  not  resort  to  the  other  method  for  the  purpose  of 
carrying  it  into  effect,  there  being  no  principle  of 
equity  which  will  perfect  an  imperfect  gift,  nor  will  a 
Court  of  equity  impute  a  trust  where  a  trust  was  not 
in  contemplation. 

A  trust  as  to  personal  property  may  be  proved  by 
parol  or  written  testimony,  and  the  declaration  of  trust 
need  not  be  any  in  particular  form,  but  the  intention  to 
create  a  trust  must  be  plainly  manifest,  and  not  de- 
rived from  loose  and  equivocal  expressions  made  at 
different  times. 

When  the  owner  of  oertain  bonds,  transferable  by 
delivery,  executes  written  declarations  notoouched  in 
formal  language  but  sufficient  to  clearly  indicate  an 
intention  to  create  a  trust  as  to  such  bonds  in  favor  of 
one  to  whom  he  stood  in  loco  parentit,  and  makes  an  oral 
declaration  consistent  with  such  intention  to  create  a 
trust,  and  thereafter  disposes  of  the  income  from  said 
bonds  for  the  benefit  of  the  cestui  que  trust,  carefully 
preserves  the  written  declarations  among  his  papers 
where  they  are  found,  together  with  the  bonds,  after 
his  death,  and  does  nothing  inconsistent  with  this 
declaration  of  trust,  the  trust  will  be  sustained  as 
against  the  testator's  residuary  legatees,  although  the 
declaration  of  trust  was  not  exhibited  to  any  one  by  the 
testator  in  his  lifetime,  and  irrespective  of  his  right  to 
have  revoked  the  trust. 

Appeal  of  the  Pennsylvania  Company  for  In- 
surances on  Lives  and  Granting  Annuities, 
trustee  under  the  will  of  Thomas  Smith,  de- 
ceased, from  the  decree  of  the  Orphans'  Court  of 
Philadelphia  County  dismissing  exceptions  to  and 
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confirming  the  adjudication  of  the  second  account 
of  said  company,  as  such  trustee. 

The  facts  of  the  case,  together  with  the  adju- 
dication of  Asiiman,  J.,  and  the  opinion  of  the 
Court,  Hanna,  P.  J.,  dismissing  the  exceptions 
and  confirming  the  adjudication,  appear  in  the 
report  of  the  case  in  the  Court  below.  (Smith's 
Estate,  26  Wkkkly  Notes,  864.) 

The  Court  having  held  that  decedent  held  the 
bonds  in  question  under  a  valid  and  binding  trust, 
and  having  awarded  them  to  Henry  S.  Parmalee, 
guardian  of  Thomas  Smith  Kelly,  the  cestui  que 
trust,  the  said  Pennsylvania  Company  as  trustee 
of  the  residuary  estate  under  the  will  of  the  dece- 
dent took  this  appeal,  assigning  as  error  the  de- 
cision of  the  Court  that  the  bonds  were  held  by 
decedent  under  a  valid  and  binding  trust,  and  the 
Court's  action  in  awarding  the  same  to  said 
guardian  instead  of  to  the  appellant. 

John  G.  Johnson  (Frank  P.  Prichard  with 
him),  for  appellant. 

In  every  one  of  the  cases  cited  in  the  opinion 
of  the  Court  below  in  which  a  trust  was  sustained, 
there  had  been  a  declaration  of  trust  made  by  the 
trustee  in  his  lifetime  to  some  one  beside 
himself. 

The  evidence  relied  upon  in  the  present  case 
to  prove  a  declaration  of  trust  only,  proves  an  in- 
tention to  make  a  gift,  which  excludes  the  idea  of 
a  declaration  of  trust.  Conceding  the  contrary 
to  be  true,  there  is  no  proof  of  a  declaration 
made  to  any  one  beside  the  decedent. 

The  citation  of  a  few  of  the  recent  authorities 
will  show  how  strict  has  been  the  enforcement  of 
the  rule,  that  there  must  be  some  act  on  the  part 
of  the  donor  which  divests  hira  of  the  legal  or 
equitable  dominion  over  the  property  and  vests 
an  immediate  right,  legal  or  equitable,  in  the 
donee. 

Bispham  on  Equity,  §  66. 

Richards  v.  Delbridge,  L.  R.  18  Eq.  11. 

Trough's  Estate,  75  Fa.  115. 

Young  r.  Young,  80  N.  Y.  422. 

Flanders  v.  Blandy,  45  Ohio,  108 ;  S.  C.  26  Am. 
Law  Reg.  N.  8.  581. 

E.  Hunn  Hanson  (Alfred  J.  Wilkinson  with 
him),  for  appellee. 

"  The  minor  was  a  volunteer  toward  whom  Mr. 
Smith  stood  in  relation  of  protection  so  complete 
that  although  the  parents  were  living  he  was  in 
loco  parentis.  The  grounds  upon  which  a  Court 
of  equity  will  uphold  and  enforce  a  trust  declared 
in  favor  of  a  volunteer  have  been  so  clearly  laid 
down  by  Chancellors  in  England  and  so  lately  by 
this  Court,  that  there  is  scarce  room  for  question 
as  to  what  they  are. 

Milroy  v.  Lord,  4  De  Gex,  F.  &  J.  264,  274. 
Warriner  v.  Richards,  L.  R.  1(!  Eq.  Cas.  340. 
Richards  v.  Del  bridge,  18  Id.  11. 
Heartley  v.  Nicholson,  19  Id.  233,  242. 

This  Court,  as  fully  as  the  English  Chancery, 
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has  recognized  the  validity  of  a  declaration  of  a 
trust  in  favor  of  a  volunteer. 

Bond  v.  Bunting,  78  Pa.  210,  219. 

Dickenson's  Appeal,  115  Id.  198. 

It  is  manifest  from  the  decisions  quoted  that — 

(1)  A  donor  or  settlor  may  by  acts  which  ad- 
mit of  a  clear,  distinct  purpose,  manifest  that  he 
is  not  the  beneficial  owner  of  personal  property, 
but  another  one,  a  mere  volunteer,  is  ;  and — 

(2)  If  he  so  acts  that  in  the  way  of  beneficial 
interest  he  shall  part  with  his  right  to  the  pro- 
perty in  favor  of  another,  he  may  retain  the  legal 
custody  of  it  without  impairing  the  validity  of 
his  purpose. 

(3)  And  finally,  the  volunteer,  after  the  death 
of  the  donor,  may  obtain  a  decree  in  equity  for- 
mally establishing  his  beneficial  ownership  if  the 
donor  neither  change  nor  revoke  his  purpose. 

October  26,  1891.  Clark,  J.  The  appel- 
lant is  the  Pennsylvania  Company  for  Insurances 
on  Lives  and  Granting  Annuities,  trustees  under 
the  will  of  Thomas  Smith,  deceased  ;  the  appel- 
lee, Henry  S.  Parmalee,  guardian  of  Thomas 
Smith  Kelly,  a  minor.  The  proceeding  was  the 
adjudication  of  an  account,  filed  by  the  trustees 
under  the  will  of  Thomas  Smith,  of  the  principal 
and  income  of  $13,000  of  Pensacola  and  Atlantic 
Railroad  Company's  coupon  bonds,  which  the 
said  trustees  claimed  were  part  of  the  estate  of 
decedent,  and  passed  to  them  under  his  will.  The 
guardian  of  Thomus  Smith  Kelly,  a  minor,  ap- 
peared before  the  Auditing  Judge,  and  claimed 
that  the  bonds  had  been  held  by  the  testator  in 
trust  for  said  minor,  and  should  be  awarded  to 
the  latter's  guardian.  The  Auditing  Judge  and 
the  Judges  of  the  Orphans'  Court  sustained  the 
guardian's  claim,  and  awarded  him  the  fund. 

The  owner  of  personal  properly,  in  ordgr  to 
make  a  voluntary  disposition  of  it,  may,  by  a  pro- 
per transfer  of  the  title,  make  a  gift  of  it  direct 
to  the  donee,  or  he  may  impress  upon  it  a  trust 
for  the  benefit  of  the  donee.  It  is  well  settled, 
however,  that  whether  a  gift  or  a  trust  is  intended, 
if  the  transaction  still  remains  imperfect  and  ex- 
ecutory, equity  will  not  aid  in  its  enforcement. 
The  expression  of  a  mere  intention  to  create. a 
trust,  therefore,  without  more,  is  insufficient ;  like 
a  promise  to  give,  it  will  not  be  enforced  in 
equity.  (Dipple  v.  Corles,  11  Hare,  183;  Hel- 
fenstein's  Estate,  77  Pa.  328.)  Almost  all  trusts 
are  in  a  certain  sense  executory ;  ordinarily,  a 
trust  cannot  be  executed  except  by  conveyance  ; 
there  is,  in  most  cases,  something  to  be  done. 
But  this  is  not  the  sense  in  which  a  trust  is  said 
to  be  executory.  An  executory  trust,  properly 
so  called,  is  one  in  which  the  limitations  are  im- 
perfectly declared,  and  the  donor's  intention  is 
expressed  in  such  general  terms  that  something 
not  fully  declared  is  required  to  be  done,  in  order 


to  complete  and  perfect  the  trust,  and  to  give  it 
effect.  When  the  limitations  of  a  trust  are  fully 
and  perfectly  declared,  the  trust  is  regarded  as  an 
executed  trust.  (Egerton  v.  Brownlow,  4  H.  of 
L.  Cas.  210;  Cushing  v.  Blake,  30  N.  J.  Eq. 
G89  ;  Pomeroy  Eq.,  sec.  1001.) 

Nor,  in  such  case,  if  it  appear  that  the  inten- 
tion of  the  donor  was  to  adopt  either  one  of  these 
methods  of  disposition,  will  a  Court  resort  to  the 
other,  for  the  purpose  of  carrying  it  into  effect. 
What  is  clearly  intended  as  a  voluntary  align- 
ment or  a  gift,  but  is  imperfect  as  such,  cannot 
be  treated  as  a  declaration  of  trust;  if  this  were 
not  so,  an  expression  of  present  gift  would  in  all 
cases  amount  to  a  declaration  of  trust,  and  any 
imperfect  gift  might  be  made  effectual  simply  by 
converting  it  into  a  trust.  There  is  no  principle 
of  equity  which  will  perfect  an  imperfect  gift, 
and  a  Court  of  equity  will  not  impute  a  trust 
where  a  trust  was  not  in  contemplation.  (Milroy 
r.  Lord,  4  DeO.  F.  &  J.  264-274;  Flanders  v. 
Blandy,  45  Ohio,  108.)  Upon  the  same  ground 
it  has  been  held  that  a  paper  of  a  testamentary 
character,  but  invalid  for  want  of  proper  execu- 
tion, cannot  be  enlarged  or  converted  into  a  de- 
claration of  trust.  (Warriner  v.  Richards,  L.  R. 
16  Eq.  340.)  In  Richards  v.  Delbridge  (18  Id. 
11-13),  it  was  held,  overruling  Morgan  v.  Malle- 
son  (10  Id.  475),  and  Richardson  v.  Richardson 
(3  Id.  686),  that  to  create  a  trust  there  must  be 
the  expression  of  an  intention,  not  to  create  a 
present  gift,  but  to  become  a  trustee.  (See  also 
Milroy  v.  Lord,  supra  ;  Brett's  Lead.  Cas.  58  ; 
Long's  Appeal,  86  Pa.  196.)  Although  the  cases 
may  not  be  altogether  consistent,  the  rule  is  now, 
we  think,  well  settled  in  accordance  with  the 
doctrine  declared  in  Richards  v.  Delbridge 
(supra),  that  if  the  transaction  is  intended  to  be 
effected  by  gift,  the  Court  will  not  give  it  effect 
by  construing  it  as  a  trust.  It  is  well  settled 
that  nothing  can  take  effect  as  an  assignment  or 
gift  which  does  not  manifest  an  intention  to  re- 
linquish the  right  of  dominion  on  one  hand  and 
to  create  it  on  the  other ;  if  the  donor  has  per- 
fected his  gift  as  he  intended,  and  has  placed  the 
subject  beyond  his  power  or  dominion,  the  want 
of  consideration  is  immaterial ;  the  donee's  right 
will  be  enforced.  A  gift  can  only  be  effectual 
after  the  intention  to  make  it  has  been  accom- 
panied by  delivery  of  possession  or  some  equiva- 
lent act ;  if  it  is  not,  the  transaction  is  not  a  gift, 
but  a  contract  merely. 

If  a  trust  is  intended,  it  will  be  equally 
effectual  whether  the  donor  transfer  the  title  to 
the  trustee,  or  declare  that  he  himself  holds  the 
property  for  the  purposes  of  the  trust.  44  It  is 
well  settled  that  the  owner  of  personal  property 
may  impress  upon  it  a  valid  present  trust,  either 
by  a  declaration  that  be  holds  the  property  in 
trust,  or  by  a  transfer  of  the  legal  title  to  a  third 
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party  upon  certain   specific  trusts.     In  other 
words,  he  may  constitute  either  himself  or  another 
person  trustee.    If  he  makes  himself  trustee,  no 
transfer  of  the  subject-matter  of  the  trust  is 
necessary,  hut  if  he  selects  a  third  party,  the  sub- 
ject of  the  trust  must  be  transferred  to  him  in 
such  mode  as  will  be  effectual  to  pass  the  legal 
title."    (Bispham's  Eq.,  67;  Perry  on  Trusts, 
Bee.  96-98;  Hill  on  Trustees,  1 17  et  seq. ;  Dicker- 
son's  Appeal,  115  Pa.  210.)     In  Richards  v. 
Delbriiige  (L.  R.  18  Eq.  11-13),  Sir  Gkorge 
Jesski.  said :  *»  A  man  may  transfer  his  property 
without  valuable  consideration,  in  one  of  two 
ways  :  he  may  either  do  such  acts  as  amount  in 
law  to  a  conveyance  or  assignment  of  the  pro- 
perty, and  thus  completely  divest  himself  of  the 
legal  ownership,  in  which  case,  the  person,  who 
by  those  acts  acquires  the  property,  dikes  it  bene- 
ficially or  on  trust,  as  the  case  may  be  ;  or  the 
legal  owner  of  the  pro|>erty  may,  by  one  or  other 
of  the  modes  recognized  as  amounting  to  a  valid 
declaration  of  trust,  constitute  himself  a  trustee, 
and  without  an  actual  transfer  of  the  title  may  so 
deal  with  the  property  as  to  deprive  himself  of 
its  beneficial  ownership,  and  declare  that  he  will 
hold  it  from  that  time  forward  in  trust  for  the 
other  person.'    Heartley  v.  Nicholson  (L.  R.  19 
Eq.  233),  is  to  the  same  effect.    If  the  donor 
makes  a  third  party  a  trustee,  he  must  transfer 
to  him  the  subject  of  the  trust  in  such  mode  as 
will  be  effectual  to  pass  the  title.    The  transac- 
tion, as  in  the  case  of  a  gift,  to  be  effectual  must 
be  accompanied  by  delivery  of  the  subject  of  the 
trust,  or  by  some  act  so  strongly  indicative  of  the 
donor's  intention  as  to  be  tantamount  to  such  a 
delivery  :  but  where  the  donor  makes  himself 
the  trustee  no  transfer  of  the  subject-matter  is 
necessary.    Ex  parte  Pye  (18  Ves.  140);  Don- 
aldson v.  Donaldson  (Kay,  711);  and  Craw- 
ford's Appeal  (61  Pa.  52),  are  illustrations  of 
trusts  in  this  form.    In  such  cases,  no  assign- 
ment of  the  legal  title  is  required,  for  the  nature 
and  effect  of  the  transaction  is  that  the  legal  title 
remains  in  the  donor  for  the  benefit  of  the  donee. 
It  is  conceded  that  as  the  bonds  of  the  Pensacola 
and  Atlantic  Railroad  Company,  the  bonds  in 
question,  were  not  delivered  to  Thomas  Smith 
Kelly  by  Thomas  Smith,  the  transaction  cannot 
be  sustained  as  a  gift.    It  is  clear  that  a  gift  was 
not  in  contemplation,  and  the  only  question  for 
our  determination  is,  whether  or  not  a  complete 
and  valid  trust  was  created,  for  a  trust  would 
seem  to  have  been  contemplated. 

There  is  no  certain  form  required  in  the  crea- 
tion of  a  trust.  In  the  case  of  personal  property 
or  choses  in  action,  trusts  may  be  proved  by 
parol.  If  the  declaration  be  in  writing  it  is  not 
essential,  as  a  general  rule,  that  it  should  be  in 
any  particular  form.  It  may  be  couched  in  any 
language  which  is  sufficiently  expressive  of  the 


intention  to  create  a  trust.  "Three  things,  it 
has  been  said,  must  concur  to  raise  a  trust :  suf- 
ficient words  to  create  it ;  a  definite  subject,  and 
a  certain  or  ascertained  object ;  and  to  these 
requisites  may  be  added  another,  viz.,  that  the 
terms  of  the  trust  should  be  sufficiently  declared." 
(Bispham's  Eq.  65;  citing  Cruwys  v.  Colman, 
9  Ves.  Jr.  323 ;  Knight  v.  Boughton,  1 1  CI.  &  Fin. 
513.)  The  intention  must  be  a  complete  one, 
and  this  requisite  is  especially  applicable  to  trusts 
created  by  voluntary  dispositions;  "a  mere  in- 
choate and  executory  design  is  not  enough,  and 
unless  there  is  some  distinct  equity,  as  fraud,  for 
example,  it  cannot  be  enforced."  (  Bisp.  Eq.  65.) 
The  intention  must  be  plainly  manifest,  and  not 
derived  from  loose  and  equivocal  expressions  of 
parties  made  at  different  times,  und  upon  dif- 
ferent occasions,  but  any  words  which  indicate 
with  sufficient  certainty  a  purpose  to  create  a 
trust  will  be  effective  in  so  doing.  It  is  not 
necessary  that  the  terms  "  trust"  and  "  trustee" 
should  be  used ;  the  donor  need  not  say  in  so 
many  words  "  I  declare  myself  a  trustee,"  but  he 
must  do  something  which  is  equivalent  to  it,  and 
use  expressions  which  have  that  meaning;  for 
however  anxious  the  Court  may  be  to  carry  out 
a  man's  intention,  it  is  not  at  liberty  to  construe 
words  otherwise  than  according  to  their  proper 
meaning.  (Richards  v.  Delbridge,  $upra.)  In 
Heartley  v.  Nicholson  (supra)  Vice-Chancellor 
Bacon  says:  ."It  is  not  necessary  that  the 
declaration  of  a  trust  should  be  in  terms  explicit, 
but  what  1  take  the  law  to  require  is,  that  the 
donor  should  have  evinced  by  h\$  acts,  which  ad- 
mit of  no  other  interpretation,  that  he  himself 
bad  ceased  to  be,  and  that  some  other  person  had 
become,  the  beneficial  owner  of  the  subject  of  the 
gift  or  transfer,  and  that  such  legal  right  of  it,  if 
any,  as  he  retained,  was  held  in  trust  for  the 
donee."  "The  one  thing  necessary,"  says  the 
same  learned  Judge,  in  Warriner  v.  Richards 
(supra),  "  to  give  validity  to  a  declaration  of 
trust — the  indispensable  thing — I  take  to  be, 
that  the  donor  or  grantor,  or  whatever  he  may  be 
called,  should  have  absolutely  parted  with  that 
interest,  which  had  been  his  up  to  the  time  of  the 
declaration,  should  have  effectually  changed  his 
right  in  that  respect,  and  put  the  property  out  of 
his  power,  at  least  in  the  way  of  interest."  The 
acts  or  words  relied  upon  must  be  unequivocal, 
plainly  implying  that  the  person  holds  the  prop- 
erty as  trustee.  (Martin  v.  Fink,  75  N.  Y.  184.) 
Therefore,  in  Young  t\  Young  (80  N.  Y.  422), 
where  the  donor  signed  a  paper  certifying  simply 
that  certain  bonds  belonged  to  his  sons,  but  did 
not  declare  in  any  words  of  plain  import  that  he 
held  them  in  trust  for  them,  the  declaration  was 
held  to  be  insufficient.  In  Helfenstcin's  Estate 
(77  Pa.  328),  Mr.  Justice  Siiarswood  says: 
There  is  no  prescribed  form  for  the  declaration 
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of  a  trust.  Whatever  evinces  the  intention  of 
the  party  that  the  property,  of  which  he  is  the 
legal  owner,  shall  beneficially  he  another's  is  suf- 
ficient." In  the  case  at  bar  the  subject  of  the 
alleged  trust  is  certain,  the  cestui  que  trust  is 
particularly  designated  by  name  and  identified, 
whilst  the  terms  are  specific  and  sufficiently 
shown.  The  contention  is,  however,  that  a  trust 
upon  these  terms  was  not  sufficiently  declared  ; 
that  the  whole  matter  rested  in  the  undeclared 
and  unexecuted  intention  of  the  donor,  and  was, 
therefore,  wholly  without  effect. 

Thomas  Smith,  although  a  married  man,  had 
no  children.  He  was  the  owner  of  a  large 
estate,  the  personalty  alone  aggregating  about 
$1,000,000.  Thomas  Smith  Kelly  was  his 
nephew,  his  godson,  and  namesake ;  and,  al- 
though his  father  and  mother  were  both  living, 
he  lived  with  and  was  maintained  and  educated 
by  his  uncle  from  the  age  of  three  years,  until 
the  time  of  the  decedent's  death,  on  the  20th  of 
May,  1883,  when  he  was  about  thirteen  years  of 
age.  His  uncle  admittedly  stood  in  loco  parentis, 
which  would  seem  to  furnish  a  sufficient  motive 
for  making  this  disposition  of  the  bonds,  and 
would  have  like  effect  generally  to  that  which  at- 
tends the  relation  ol  parent  and  child.  (Ex 
parte  Pye,  18  Ves.  146.)  The  bonds  were  pur- 
chased 28th  of  January,  1882,  and  the  death  of 
the  decedent  occurred  on  the  20lh  of  May,  1883. 
A  year  or  more  before  his  decease,  which  was 
presumably  near  the  time  when  the  bonds  were 
purchased,  Thomas  Smith,  in  a  conversation  with 
John  H.  Kelly,  the  father  of  Thomas  Smith 
Kelly,  stated  44  he  had  laid  by  or  appropriated 
some  bonds  for  Tom."  After  his  death,  when 
his  box  in  the  Trust  Company's  vaults  was 
opened,  the  bonds  in  question  were  found  amongst 
his  assets.  The  envelope  in  which  they  were 
contained  was  indorsed  44 18  bonds,  $1000  each, 
held  for  Tom  Smith  Kelly.  (Signed)  T.  S. 
Pensacola  and  Atlantic  R.  R.  mortgage  bonds." 
The  envelope  contained  bonds  of  that  description 
and  amount.  In  the  decedent's  account- book 
was  an  entry  in  his  own  handwriting  as  fol- 
lows : — 

Account  Thomas  Smitii  Kellt. 
Dr. 

Pensacola  and  Atlantic  Railroad  Company 
Mortgage  Bonds. 

1882. 

Jan.  28.  To  Cash  paid  E.  W.  Clark  &  Kimball, 
for  $16,000  bonds  at  95,  and  interest  from 
August  1st,  1881  $15,189  33 

Less  Nos.  1223,  1224,  1225,  $3000, 
sold  Wm.  Simpson,  Jr.,  same  day 
at  same  price,  $3000     ....     2,850  00 


Balance,  $18,000,  cost    .    .  $12,339  33 


$13,000  of  these  bonds  I  bought  for,  and  are 
the  property  of,  my  nephew  and  godson,  Thomas 
Smith  Kelly,  and  belong  to  him. 

Thomas  Smith. 

Philadelphia,  January  28th,  1882. 
1881.  Cr. 
August  1.    Due  and  payable  August  1st,  1921 ; 
coupons  due  August  1st  and  February  1st,  six 
per  cent  per  annum,  on  New  York.  Principal 
and  interest  guaranteed  by  the  Louisville  Rail- 
road Company.    Bonds  $16,000,  $1000,  each. 
Nos.  1223,  1238,  both  .inclusive. 
1882. 

August  10.    Thomas  Smith  Kelly,  interest  col- 
lected for  him  $390  00 

1883. 

February  1.    Cash  coupons  paid  M.  E. 

Smith  for  Tom  S.  K   390  00 

It  also  appears  that  the  decedent  kept  a  pocket 
memorandum  book,  in  which  he  jotted  down  his 
monetary  transactions  as  they  took  place,  and  in 
January  of  each  year  made  a  summary  of  his  in- 
vestments. In  the  latest  statement  of  this  char- 
acter in  the  book,  and  dated  shortly  before  his 
death,  the  sum-total  was  $1,000,000,  and  in- 
cluded in  the  items  making  up  that  total  was 
44  $13,000  Pensacola  and  Atlantic  bonds."  Under 
the  head  of  income  for  1883,  in  the  same  book, 
was  noted  $390  interest  on  these  securities.  Op- 
posite to  the  entry  of  the  bonds  was  the  word 
44  Tom"  in  testator's  handwriting.  The  entry 
had  a  red  line  drawn  through  it,  which  line  was 
afterwards  scratched  out  by  the  testator,  and  the 
entry  was  written  in  again  by  him.  It  was  ex 
plained  that  a  nephew  had  drawn  the  line  through 
at  testator's  request,  because  the  testator  had  in 
tended  to  enter  the  item  elsewhere. 

Was  not  all  this,  taken  together,  a  sufficient 
and  clear  declaration  of  trust  in  favor  of  the 
nephew  ?  The  decedent,  as  we  have  seen,  in  his 
lifetime,  in  his  own  handwriting  and  over  bis  own 
initials  and  signature,  declared  that  these  bonds, 
thus  set  apart  and  44  appropriated  or  laid  by"  for 
his  nephew,  not  only  were  the  44  property  of  his 
nephew"  and  44  belonged  to  him,"  but  they  were 
44  bought  for"  and  44  held  for  him."  In  the  ab- 
sence of  the  precise  terms  44  in  trust,"  it  is  difficult 
to  suggest  words  more  expressive  of  a  trust  than 
the  words  thus  employed.  Their  meaning  is  so 
obvious  and  certain  that  there  can  be  no  doubt  of 
the  decedent's  intention. 

But  it  is  said  that  this  intention  was  not  prop- 
erly declared,  that  the  words  were  written  upon 
the  envelope  and  in  the  private  account-book  of 
the  decedent,  and  it  is  not  shown  that  these 
entries  and  indorsements  were  witnessed  by,  or 
were  ever  exhibited  to,  any  one ;  that  they  were 
mere  private  memoranda,  which  were  wholly 
within  the  power  of  the  donor,  and  which,  in  bis 
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lifetime,  he  might  have  revoked,  cancelled,  or 
destroyed.  The  argument  of  appellant's  counsel 
is,  that  a  "  declaration"  of  trust  involves  the  idea 
that  the  donor  must  declare  his  assumption  of  the 
trust ;  in  other  words,  that  he  must  say  something, 
or  write  something,  or  exhibit  something,  to  some 
other  person,  or  to  the  world  at  large.  "  If  he 
stands  alone,"  says  the  learned  counsel,  "  in  a 
room  and  repeats  his  intention  to  himself,  that  is 
not  a  declaration.  If  he  writes  a  memorandum,  not 
intended  to  be  shown  to  any  one  during  his  life, 
time,  that  is  not  a  declaration.  It  may  be  a  tes- 
tamentary disposition,  if  he  looks  forward  to  its 
discovery  and  inspection  after  death,  but  it  can- 
not be  a  declaration  of  trust  if  he  does  not  intend 
to  communicate  it  in  his  lifetime.  As  in  gifts 
there  must  be  a  delivery,  go  in  declarations  of 
trust  there  must  be  something  equivalent  to  a 
delivery,  to  wit,  a  declaration  made  to  some  other 
person,  or  to  the  world  at  large,  which  consti- 
tutes the  donor  at  once  a  trustee,  and  conveys  to 
the  cestui  que  trust  an  immediate  equitable 
interest." 

It  is  admitted  that  the  declaration  need  not  be 
made  to  the  cestui  que  trust ;  that  if  made  to 
other  persons,  under  circumstances  indicating  the 
intention  of  the  donor  to  make  a  declaration,  it  is 
sufficient.  It  is  conceded,  also,  that  but  little 
publicity  is  required,  and  that  the  donor  may 
retain  the  paper  in  bis  possession,  but,  it  is 
contended,  that  the  declaration  must  of  necessity 
be  made  to  some  one  beside  himself. 

It  may  be  conceded  that  if  a  man,  being  alone, 
merely  repeat  his  purpose  to  himself,  that  would 
not  be  a  declaration,  for  it  is  obvious  that,  as  his 
utterance  was  not  intended  for  other  ears  than 
his  own,  it  was  merely  the  expression  of  an 
intention.  It  may  also  be  conceded  that  if, 
under  such  circumstances,  he  were  to  have 
written  his  purpose  formally  upon  paper  and 
added  his  signature  and  seal  he  might  the  next 
moment  have  destroyed  it.  The  trust  in  such 
case  would  take  effect  whenever  it  appeared  that 
the  instrument  was  executed  as  the  deliberate 
expression  of  his  purpose,  and  this  may  be 
shown  by  his  acts  or  declarations  respecting  it,  or 
by  circumstances  tending  to  establish  the  fact. 

The  purpose  of  Thomas  Smith  with  reference 
to  these  bonds  was  not  only  written  and  authen- 
ticated by  his  initials  or  signature,  but  the  writ- 
ing was  carefully  preserved  until  the  time  of 
decedent's  death.  The  envelope  containing  the 
bonds  in  question  had  an  informal  declaration 
indorsed  thereon  that  the  bonds  were  held  for 
Tom  Smith  Kelly;  the  account  book  showed 
not  only  that  they  were  bought  for  his  nephew, 
but  that  they  belonged  to  him — they  were  his 
property.  For  whose  inspection  were  those 
written  declarations  intended?  Certainly,  not 
for  the  inspection  of  the  donor,  but  for  those 
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who  might  have  occasion  at  any  time  in  the 
future  to  investigate  his  affairs.  The  donor  was 
advanced  in  years,  and  was  subject  to  the  ordi- 
nary ills,  accidents,  and  misfortunes  of  life,  both 
physically  and  mentally.  He  was  liable,  although 
living,  to  be  incapacitated  for  all  business  affairs, 
or  he  might  be  removed  by  death.  In  any  event, 
his  purpose  would  seem  to  have  been  to  leave  a 
memorandum  for  the  eyes  of  others,  exhibiting 
his  intention  and  purpose  with  respect  to  these 
bonds.  It  is  unnecessary  for  us  to  consider 
whether  or  not  the  donor  might  have  revoked 
the  declaration  ;  be  did  not  revoke  it ;  he  put  it 
away  with  the  bonds  themselves,  and  carefully 
preserved  it.  He  collected  the  interest  semi- 
annually, and  in  recognition  of  the  existing 
trust,  placed  the  several  amounts  to  the  credit  of 
the  donee.  It  is  not  essential  to  the  validity  of 
a  trust  of  personal  property,  that  it  should  be 
irrevocable ;  indeed,  a  right  of  revocation  may 
be  expressly  reserved.  (Dickerson's  Appeal, 
115  Pa.  198;  Lines  r.  Lines,  21  Atl.  Rep.  809.) 
The  question  in  such  case  is  not  so  much  whether 
in  the  lifetime  of  the  decedent  the  declaration 
was  actually  exhibited  to  the  inspection  of  others, 
as  whether  under  all  the  circumstances  of  the 
case  it  would  appear  to  have  been  written  and 
preserved  for  the  inspection  of  others.  If  the 
declaration  had  been  a  formal  one,  under  the 
hand  and  seal  of  the  declarant,  upon  proof  of 
its  execution,  we  think  its  effectuality  would 
not  have  been  questioned,  even  though  it  never 
had  been  exhibited  to  the  cestui  que  trust  or  to 
any  other  person,  and  we  cannot  see  that  the 
informal  nature  of  the  writing  could  alter  its 
effect,  if  the  donor's  intention  is  otherwise 
clearly  established. 

There  was  no  provision  for  the  assignment  of 
the  bonds  of  the  Pensacola  &  Atlantic  Railroad 
Company  on  the  books  of  the  company.  They 
were  simply  ordinary  coupon  bonds,  transferable 
by  delivery.  A  formal  assignment  was  unnec- 
essary to  transfer  the  title.  The  rights  of  cred- 
itors do  not  intervene.  The  appellants  stand  in 
the  shoes  of  the  testator  and  their  rights  do  not 
rise  superior  to  his.  Whilst  a  gift,  in  its  proper 
legal  acceptation,  was  not  contemplated  by 
Thomas  Smith,  it  is  plain  that  his  purpose  was  to 
vest  the  equitable  ownership  of  these  bonds  in 
his  nephew,  and  to  apply  the  interest  for  his 
bene6t.  In  the  language  of  the  President  Judge 
of  the  Orphans'  Court,  his  "  declarations  and 
subsequent  acts,  evidenced  by  his  admissions  and 
solemn  entries  in  his  books,  and  the  indorsement 
upon  the  envelope  containing  the  bonds,  furnish 
incontrovertible  proofs  of  his  intention  to  hold 
them  as  a  trustee." 

In  Crawford's  Appeal  (61  Pa.  52},  Crawford, 
who  was  indebted  to  his  wife  about  $600,  said  to 
her,  "  I  have  added  $3000  to  your  little  money ;" 
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and  it  appeared  that  on  the  9th  of  May,  1864,  the 
bookkeeper  by  his  direction  made  an  entry  of 
$3000  additional  to  her  credit  on  the  books.  The 
bookkeeper  was  directed  to  enter  the  credit 
simply  "  for  cash  received."  It  does  not  appear 
that  any  declaration  of  trust  was  communicated 
to  him  by  Crawford,  or,  in  fact,  that  a  trust  was 
expressly  declared  to  any  other  person.  Mrs. 
Crawford  at  no  time  afterwards  received  any 
portion  of  the  principal  or  interest  of  the  money 
standing  to  her  credit,  but  interest  was  from 
year  to  year  credited  upon  it.  After  the  hus- 
band's death,  on  Jbe  distribution  of  his  estate, 
the  widow  claimed  this  $3000  with  the  accrued 
interest.  It  was  held  by  this  Court  that  her 
claim  could  not  be  supported  as  a  gift,  but  it  was 
sustained  upon  the  footing  of  a  trust. 

We  are  of  opinion,  upon  similar  grounds,  that 
the  railroad  bonds  were,  in  this  instance,  in- 
tended not  as  a  present  gift,  for  the  testator  re- 
tained the  possession  of  them,  and  exhibited  no 
intention  whatever  of  parting  with  them  ;  on  the 
contrary,  he  expressly  declared  in  writing  that 
he  "  held"  them  for  Thomas  Smith  Kelly,  for 
whom  he  had  bought  and  paid  for  them,  and  that 
the  bonds  were  his  property.  Completeness  of 
the  trust  is  to  be  judged  of  not  only  by  what  the 
testator  said  and  what  was  written,  but  by  what 
the  testator  did.  He  did  not  read  the  declara- 
tion to  others,  but  be  put  it  away  with  the  bonds 
in  his  box  in  the  trust  company's  vaults  and 
carefully  preserved  it ;  he  received  and  properly 
applied  the  interest;  circumstances  which  give 
rise  to  the  reasonable  implication  that  the  writing 
was  intended  for  the  eyes  of  others  and  not 
merely  for  his  own. 

We  are  of  opinion  that  the  trust  is  fully  estab- 
lished, and  the  decree  of  the  Orphans'  Court  is 
affirmed,  and  the  appeal  dismissed  at  the  costs  of 
the  appellant.  C  k.  z. 


July  '90,  178.  January  23, 1891. 

Shackamaxon  Bank  to  use  v.  Yard. 

Principal  and  surety  —  Bond  for  fidelity  of 
cashier — Provisions  and  stipulations  as  to 
term  of  service — Particular  phrases — When 
surety  liable. 

H.  being  elected  cashier  of  a  bank  for  the  term  of 
one  year,  gave  bond  for  his  fidelity  with  M.  as  surety, 
"  for  and  during  the  time  of  his  employment  by  the 
said  bank,  whether  under  his  present  election  or 
under  any  subsequent  election,  or  whether  under  its 
present  organization  or  charter,  or  under  any  renewals 
or  extension  thereof."  He  was  never  again  elected, 
but  continued  to  perform  the  duties  of  cashier  and  to 
receive  the  salary  of  the  office  for  fifteen  years,  when 
the  bank  collapsed,  and  he  was  found  to  be  a  defaulter : 


Held,  (1)  That  the  words  "  whether  under  the  pre- 
sent election,  or  any  subsequent  election,"  enlarged 
the  scope  of  those  previously  employed,  and  were  apt 
for  the  purpose. 

(2)  That  as  H.  was  acting  as  cashier,  and  was  held 
out  to  the  world  as  such  when  the  default  was  com- 
mitted, both  he  and  the  bank  were  concluded  both  as 
to  the  public  and  each  other,  and  the  surety  standing 
on  the  same  grouud  as  his  principal  was  likewise  con- 
cluded. 

(3)  That  if  H.'s  title  to  the  office  lacked  authenti- 
cation by  the  reoord  of  a  formal  election,  and  if  he  or 
the  bank  could  have  set  this  op  and  so  have  termi- 
nated the  relation,  yet  neither  having  done  so  the  irre- 
gularity was  waived. 

(4)  That,  therefore,  the  surety  was  liable  on  his 
bond. 

Appeal  of  the  Sbackamaxon  Batik,  to  the  use 
of  Joseph  C.  Ferguson  and  William  E.  Swire, 
assignees,  plaintiff*,  from  the  judgment  of  the 
Common  Pleas  No.  2,  of  Philadelphia  County, 
in  an  action  brought  against  Mary  E.  Yard, 
executrix  of  Charles  S.  Murphy,  deceased,  upon 
a  bond  given  by  the  said  Murphy  for  the  faithful 
performance  of  the  duties  of  cashier  by  Thomas 
L.  Huggard. 

The  bond  was  executed  jointly  and  severally 
by  Huggard  and  Murphy,  was  dated  May  1, 
1873,  and  its  condition  was:— 

Whereas,  \he  above-named  Thomas  L.  Huggard  has 
been  duly  elected  cashier  in  the  Shackamaxon  Bank 
and  Saving  Fnnd. 

Now  the  condition  of  this  obligation  is  such,  that  if 
the  said  Thomas  L.  Huggard  shall  for  and  during  the 
time  of  his  employment  by  the  said  bank,  whether 
under  his  present  election  or  under  any  subsequent 
election  to  the  said  position,  or  whether  under  its 
present  organization  or  charter,  or  under  any  renewals 
or  extension  thereof,  discharge  and  fulfil  with  Integrity 
and  fidelity  the  trust  thereby  reposed  in  him,  and 
faithfully  and  honestly  execute  the  duties  that  may  be 
assigned  to  him,  then  this  obligation  to  be  void,  other- 
wise to  be  and  remain  in  full  force  and  virtue. 

On  the  trial,  before  Ha  be,  P.  J.,  it  was  shown 
that  Huggard  was  first  elected  cashier  on  Feb- 
ruary 17,  1873,  and  gave  the  bond  May  1st, 
following.  He  never  was  re-elected,  but  con- 
tinued to  act  as  such  until  the  bank  failed  in 
1885,  when  it  was  shown  that  he  was  a  defaulter. 
The  surety  died  in  1876,  and  notice  was  at  once 
given  to  the  bank.  The  defalcations  occurred 
after  the  death  of  the  surety. 

It  was  shown  that  the  bank  was  subject  to  the 
provisions  of  the  following  Acts  of  Assembly : — 

Act  April  16, 1840  (P.  L.  480). 

Sect.  10,  Art.  I.  The  affairs  of  every  such  bank 
shall  be  conducted  by  thirteen  directors  to  be  chosen 
annually  by  the  stockholders. 

Art.  U.  The  election  of  the  directors  shall  be  by 
ballot  ....  the  directors  shall  assemble  on  the  first 
Monday  succeeding  such  election  and  choose  one  of 
I  their  number  to  be  president ;  the  directors  shall  oon- 
|  Uaoe  in  office  one  year,  and  until  others  bo  chosen  j  if 
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it  shall  happen  that  the  election  of  directors  shall  not 
he  nuKle  on  the  day  prescribed,  it  inay  be  made  at 
any  time  within  thirty  days,  and  the  directors  shall 
at  their  first  meeting  after  such  election  elect  one  of 
their  number  to  be  president ;  and  in  case  of  the 
death,  resignation,  absence  from  the  United  States, 
or  inability  of  the  president  or  any  director  to  act, 
the  board  of  directors  shall  choose  another  to  supply 
his  place. 

Art.  V.  The  board  of  directors  shall  have  power  to 
appoiut  a  cashier,  and  all  other  officers,  etc. 

Act  of  March  29,  1851  (P.  L.  295). 

Sec.  15.  That  from  and  after  the  passage  of  this 
Act  the  cashiers  and  solicitors  in  the  several  banks  in 
the  county  of  Philadelphia  shall  be  elected  annually 
by  the  directors  of  said  banks,  at  the  same  time  and 
in  the  same  manner  that  the  presidents  thereof  are 
now  elected. 

Additional  facts  appear  in  the  opinion  of  the 
Supreme  Court. 

The  Court  directed  a  verdict  for  plaintiff, 
reserving  certain  points  among  which  was  the 
following:  (5)  The  Act  of  March  29,  1851, 
requiring  that  the  cashier  shall  be  elected  an- 
nually, and  the  default  in  this  case  having 
occurred  more  than  a  year  after  the  death  of 
the  surety  was  known  to  the  bank,  the  verdict 
must  be  for  the  defendant. 

The  Court  subsequently  entered  judgment  for 
the  defendant  upon  the  above  reserved  point  non 
obstante  veredicto.  Hare,  P.  J.,  filing  an  opinion 
in  part  as  follows  : — 

**  The  remaining  question  affords  ample  room 
for  argument.    It  is  conceded  that  the  obligation 
would  not  have  endured  beyond  the  current  year 
without  a  stipulation  to  that  effect,  but  the  plain- 
tiff' contends  that  inasmuch  as  the  bond  is  con- 
ditioned for  the  cashier's  4  good  behavior  for  and 
during  the  term  of  his  employment  by  said  bank/ 
'  whether  under  his  present  election  or  any  sub- 
sequent election  to  the  said  position,'  effect  should 
be  given  to  the  plainly  expressed  intent  that  the 
surety's  liability  should  endure  so  long  as  the 
principal  remained  in  the  service  of  the  bank. 
There  was  no  second  election,  but  the  cashier 
must  be  presumed  to  have  held  over  with  the 
assent  of  the  directors,  and  it  was  immaterial 
that  their  approval  was  tacit  without  a  formal 
vote.    The  argument  has  mucb  weight,  but  does 
not  cover  the  entire  ground.    In  many  respects 
it  matters  not  whether  the  cashier  is  re-elected 
or  suffered  to  remain  in  office.    His  responsibility 
to  the  bank  is  the  same,  and  it  is  equally  bound 
by  his  acts.    It  does  not,  however,  follow  that 
his  fitness  will  be  as  carefully  considered  at  the 
close  of  each  succeeding  year  where  he  holds 
over  by  sufferance,  as  if  the  question  were 
brought  before  the  board.     The  point  would 
appear  to  me  doubtful  were  it  not  for  the  lan- 
guage of  the  Act  of  Assembly.    The  Legislature 
there  provided  for  an  annual  election,  and  even 


if  the  clause  is  merely  directory,  the  surety  was 
entitled  to  suppose  that  it  would  be  obeyed.  The 
phrase  '  under  the  present  election,  or  under  any 
subsequent  election,'  should  consequently  be  taken 
as  restricting,  rather  than  enlarging,  the  preced- 
ing clause,  *  as  long  as  he  shall  remain  in  the 
service  of  said  bank.'  If  this  stood  alone  there 
could  be  no  doubt  of  the  surety's  liability ;  but 
the  qualifying  words  should  not  be  stretched 
beyond  their  literal  meaning,  or  read  as  implying 
a  holding  over,  without  a  deliberate  vote.  Here 
the  distinction  between  the  principal  and  the 
surety  is  marked,  because  the  former  is  pre- 
cluded from  raising  an  objection  which  he  waived 
at  the  time,  while  the  latter  derives  no  beuefit 
from  the  consideration,  and  may  insist  on  the 
letter  of  the  bond." 

Whereupon  the  plaintiff  appealed,  assigning 
for  error  this  action  of  the  Court. 

Richard  C.  McAfurtrie,  for  appellant. 

The  contract  was  misconstrued.  It  was  the 
intention  of  the  surety  to  be  liable  for  the  acts 
of  Huggurd  so  long  as  he  continued  to  be  de  facto 
the  cashier  of  the  bank  with  the  consent  of  the 
directors.  The  Act  does  not  require  any  par- 
ticular mode  of  election  of  a  cashier,  and  the 
acceptance  of  his  services  as  cashier  by  the 
directors  was  an  election  within  the  meaning  of 
the  Act.  The  word  election  as  there  used 
means  no  more  than  choose  or  appoint  in  the 
Act  of  1851. 

The  death  of  the  surety  did  not  discharge  him. 
Harris  v.  Fawcett,  8Ch.  Ap.  8G6. 
Calvert  v.  Gordon,  9  B.  k  C.  809. 

Alexander  Simpton,  Jr.  (A.  W.  Horton  with 
him),  for  appellee. 

The  fallacy  of  appellant  is  in  assuming  that 
there  was  indefinite  liability  under  the  words 
used. 

Kitson  v.  Julian,  82  E.  C.  L.  R.  853. 

Bamford  r.  lies,  3  Kxch.  380. 

Loan  Co.  r.  Hall  Assn.,  48  Pa.  446. 
It  is  submitted  that  this  is  not  merely  a  question 
of  construction  of  the  contract.  It  is  as  much  or 
more  a  question  as  to  whether  or  not  a  condition 
precedent  to  liability  has  been  performed.  It  is 
quite  true  that  questions  of  construction  are  the 
same  for  principal  and  surety.  But  questions  of 
performance  are  not,  and  in  the  case  of  a  surety 
the  performance  must  be  literal. 

Whitcber  v.  Hall,  11  B.  C.  L.  R.  468 ;  5B.&C. 
269. 

October  5, 1891.  Williams,  J.  This  action 
was  brought  upon  a  cashier's  bond.  The  defence 
made  by  the  surety  rests  on  his  construction  of 
the  condition  in  the  bond.  It  appears  that  one 
Thomas  L.  Huggard  was  elected  cashier  of  the 
Shackamaxon  Bank  in  1873,  and  gave  a  bond  to 
secure  the  faithful  discharge  of  his  duties,  with 
Murphy  as  surety.  It  is  clear  that  ail  the  parties 
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contemplated  the  establishment  of  permanent  re- 
lations between  the  bank  and  its  cashier.  They 
knew  that  the  office  was  an  annual  one,  and  that 
a  bond  in  the  ordinary  form  would  impose  no 
liability  beyond  the  current  year.  They  under- 
took therefore  to  provide  against  the  necessity  for 
an  annual  renewal  of  the  bond,  and  to  extend  the 
security  afforded  by  it  so  as  to  cover  the  whole 
period  of  Huggard 'a  service  as  cashier,  by  giving 
to  the  condition  the  following  form  :  "  If  the 
said  Thomas  L.  Huggard  shall,  for  and  during 
the  time  of  his  employment  by  said  bank,  whether 
under  his  present  election  or  under  any  subse- 
quent election  to  the  said  position,  or  whether 
under  its  present  organization  or  charter  or  under 
any  renewals  or  extension  thereof,  discharge 
and  fulfil  with  integrity  and  fidelity  the  trust," 
etc.  The  bank  relied  on  the  bond  in  this  form 
and  did  not  require  its  renewal,  and  Huggard  re- 
mained in  the  employment  of  the  bank  as  its 
cashier  down  to  the  time  of  its  disastrous  failure 
in  1885. 

A  course  of  fraudulent  conduct  was  entered 
upon  by  him,  as  we  understand  the  evidence  of 
Mr.  Faunce,  the  expert  accountant,  in  1877  or 
1878,  which  continued  until,  and  which  greatly 
contributed  to,  if  it  did  not  occasion,  the  final 
collapse. 

Some  time  after  the  bank  was  closed  this  action 
was  brought  upon  the  cashier's  bond,  and  the 
surety  asks  to  be  relieved  from  his  undertaking, 
because  the  evidence  does  not  show  a  formal  re- 
election of  his  principal  year  by  year  to  the  office 
of  cashier. 

The  learned  Judge  of  the  Court  below  thought 
the  position  well  taken,  holding  that  the  phrase 
"  under  the  present  election  or  under  any  subse- 
quent election,"  should  be  understood  as  restrict- 
ing rather  than  enlarging  the  preceding  clause, 
"  during  the  time  of  his  employment  by  the  said 
bank ;"  and  that  to  render  the  surety  liable  a 
formal  re-election  annually  must  be  shown  by  the 
plaintiff.  Our  inquiry,  then,  in  the  first  place, 
is,  whether  the  words  referred  to  are  restrictive 
or  enlarging  in  their  operation ;  and  next, 
whether  a  formal  re-election  is  necessary  in 
order  to  continue  the  liability  of  the  surety. 

The  condition  was  intelligently  framed.  The 
scrivener  seems  to  have  been  aware  of  the 
general  doctrine  affecting  the  liability  of  sure- 
ties on  official  bonds  as  laid  down  in  Addison 
on  Contracts,  p.  1117,  and  as  applied  in  the 
Savings  and  Loan  Co.  v.  The  Odd  Fellows'  Hall 
Association  of  Spring  Garden  (48  Pa.  446). 
Instead  therefore  of  making  the  bond  relate  to 
the  term  to  which  Huggard  was  elected,  he 
used  the  words  "  during  the  time  of  his  employ- 
ment by  the  said  bank"  as  cashier.  Then,  as  if 
apprehensive  that  these  words  might  also  be  re- 
stricted to  the  term  to  which  Huggard  had  been 


elected,  he  added  the  further  words  for  the  ex- 
press purpose  of  enlarging  the  scope  of  those 
previously  employed,  *•  whether  (such  employ- 
ment shall  be)  under  his  present  election  or 
under  any  subsequent  election  to  the  said  posi- 
tion."   The  fear  seems  then  to  have  suggested 
itself  that  even  these  words  were  not  broad 
enough,  because  they  might  be  held  to  be  limited 
to  the  present  charter.    He  then  adds,  to  relieve 
against  this   danger,  the   further  words    "  or 
whether  under  its  present  organization  or  charter 
or  any  renewals  or  extension   thereof."  The 
object  of  these  explanatory  sentences  was  to  re- 
lieve against  the  fear  that  the  previous  words 
might  be  held  to  relate  to  the  present  term  of  . 
Huggard,  or  to  the  present  form  of  organization 
under  the  existing  charter  of  the  bank,  and  by 
express  words  to  so  enlarge  the  condition  as  to 
exclude  such  interpretation  of  it.    In  this  form 
it  was  intended  to  protect  the  bank  during  the 
time  of  Huggard's  employment  as  cashier,  and 
during  the  existence  of  the  bank,  though  acting 
under  a  renewal  or  extension  of  its  charter  at  the 
time  a  breach  should  occur.    In  this  form  it  was 
executed  by  both  principal  and  surety,  and  ac 
cepted  by  the  bank.    The  purpose  to  make  the 
bond  impose  a  continuing  liability  and  relieve 
against  the  necessity  for  annual  renewals,  was  a 
lawful  one.    The  words  employed  for  that  pur- 
pose arc  apt  and  sufficient.    The  question  is  not 
new  or  barren  of  authority.    In  the  Mayor  of 
Berwick  v.  Oswell  (3  Ell.  &  Bl.  653),  a  person 
was  elected  borough  treasurer,  which  was  then 
an  annual  office.    He  gave  bond  for  the  faithful 
performance  of  his  duties  as  treasurer  "  during 
the  whole  time  of  his  continuing  in  said  office  in 
consequence  of  the  said  election  or  under  any 
annual  or  other  future  election  to  the  said  office." 
The  bond  was  given  in  1842.  He  held  the  office 
until  1848.    The  term  had  been  changed  mean- 
time, so  that  it  became  an  office  to  be  held  during 
the  pleasure  of  the  borough  councils  instead  of 
an  annual  one.    The  default  occurred  after  the 
change  of  the  term  and  the  appointment  of  the 
treasurer  for  an  indefinite  term.    The  surety 
pleaded  these  facts  as  a  defence,  but  the  Court 
regarded  them  as  insufficient,  and  held  the  surety 
was  liable  for  the  default  occurring  after  the 
change  in  term  of  office  and  while  the  treasurer 
was  holding  under  an  appointment  made  after 
such  change  had  taken  place.   The  same  question 
was  raised  in  the  Mayor  of  Dartmouth  v.  Silly 
(7  Ell.  &  Bl.  97),  and  the  same  rule  was  held. 

It  may  be  regarded  as  settled  that  the  ob- 
ligation of  a  bond  for  the  faithful  discharge  of 
the  duties  of  an  office  or  an  employment  is  co- 
extensive with  the  duration  of  the  office  or 
employment.  If  the  office  is  for  life  the  liability 
of  the  surety  will  continue  during  the  life  of  the 
incumbent.   If  the  term  is  indefinite,  as  during 
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pood  behaviororat  the  pleasure  of  the  employer,  the 
liability  of  the  surety  is  indefinite,  and  will  con- 
tinue until  the  will  of  the  employer  is  exercised 
and  the  term  ended.  (Add.  on  Cont.  Par.  11 18). 
Substantially  the  same  rule  was  applied  in  Coe 
v.  Vogdes  (71  Pa.  383).  The  action  in  that  case 
was  against  the  sureties  of  a  tenant  who  had  held 
over  and  was  in  arrears  for  rent.  The  lease  was 
for  one  year,  but  contained  a  stipulation  that  if 
the  tenant  should  remain  in  possession  alter  the 
end  of  the  term,  the  lease  should  "  continue  for 
another  year  and  so  on  from  year  to  year  until 
legal  notice  is  given  for  a  removal."  The  sure- 
ties signed  a  stipulation  agreeing  to  be  liable  for 
the  performance  of  the  lease  on  part  of  the  tenant. 
The  rent  for  the  first  year  was  paid,  but  the 
tenant  held  over,  and  the  sureties  were  notified. 
They  thereupon  gave  notice  that  they  would  not 
be  further  liable,  and  the  tenant  paid  to  the  end 
of  the  then  current  year.  The  action  was  for  rent 
accruing  during  a  subsequent  year.  The  sureties 
replied  first,  that  they  were  only  liable  for  the 
original  term  of  one  year;  and  next,  that  after 
the  year  expired,  they  had  given  notice  of  their 
refusal  to  be  bound.  They  were  held  liable  for 
the  tenant's  performance  not  only  during  the  first 
year  but  during  the  holding  over  ;  and  this  Court 
said  that  "  a  mere  notice  by  a  surety  that  he 
would  not  be  liable  was  no  defence ;  he  could  not 
dissolve  the  contract  at  pleasure." 

The  remaining  question  is,  was  Huggard  still  in 
the  employment  of  the  bunk  as  cashier  when 
the  default  sued  for  occurred  ?  It  is  conceded 
that  he  was  acting  as  cashier  at  the  time  and 
that  it  was  because  of  that  fact  that  it  was  pos- 
sible for  him  to  inflict  the  injury  complained 
of.  It  is  conceded  also  that  the  bank  recog- 
nized and  accepted  him  as  its  cashier,  trusted 
him  with  t lie  custody  of  its  funds,  paid  him  his 
salary,  and  held  him  out  to  the  world  as  such. 
He  could  not  deny  his  official  relation  to  the 
bank,  nor  could  the  bank  disavow  or  repudiate 
his  acts  done  in  their  service  within  the  scope  of 
a  cashier's  authority.  As  Huggardand  the  bank 
employing  him  are  concluded  by  their  conduct 
both  as  to  the  public  and  each  other,  the  surety 
standing  on  the  same  ground  with  his  principal, 
so  far  as  the  writing  is  concerned,  is  also  con- 
cluded. The  employment  of  the  principal  as 
cashier  with  the  position  and  emoluments  legiti- 
mately belonging  to  the  office,  was  the  object  of 
the  bond.  This  object  was  secured  and  the 
principal  was  for  twelve  years  in  possession  of  it. 
If  the  action  of  the  directors  was  irregular,  the 
irregularity  was  never  taken  advantage  of.  If 
his  title  to  the  office  lacked  authentication  by  the 
record  of  a  formal  election,  nobody  ever  questioned 
his  right  or  suggested  a  doubt  about  his  powers. 
If  either  he  or  the  bank  could  have  set  up  want 


of  an  annual  re-election  as  an  excuse  for  terminat- 
ing the  relation  between  them,  neither  did  so,  but 
both  waived  the  want  of  form  and  continued  the 
official  relation. 

No  form  of  election  is  provided  for  by  the 
statute  and  none  is  made  necessary  by  the  bond. 
So  far  as  the  liability  of  the  principal  or  surety 
on  this  bond  is  concerned,  continuous  service 
beginning  in  a  formal  election  and  extended  by 
mutual  consent  with  the  acquiescence  of  all 
parties  interested,  is  enough. 

The  judgment  of  the  Court  below  is  now 
reversed,  and  judgment  is  now  entered  on  the 
points  reserved  in  favor  of  the  plaintiff. 

R.  It.  N . 


July '91,  26.  May  21,  1891. 

Eshleman  v.  Bolenius. 

Liability  of  surety  for  acts  of  co-surety — Con- 
tribution among  co-sureties — Innocent  parties. 

Where  on©  of  the  sureties  for  an  administrator  in- 
vesta  on  behalf  of  his  principal  funds  of  the  estate  in 
an  unauthorized  loan  and  the  fund*  are  lost,  he  can- 
not recover  half  of  this  loss  from  his  co-surety  if  he 
has  paid  the  loss  himself,  when  it  appears  that  the  co- 
surety had  no  knowledge  of  tbe  loan  and  never  rati- 
fied it. 

The  loss  of  the  money  being  tbe  result  of  the  un- 
authorised loan  by  one  surety,  even  if  it  was  made  in 
entire  good  faith,  the  case  must  be  determined  by  the 
very  familiar  principle  that  where  one  of  two  innocent 
parties  must  suffer  he  must  bear  tbe  loss  whose  act  or 
neglect  has  been  the  occasion  of  the  suffering. 

Appeal  of  Dr.  Robert  M.  Bolenius,  defendant, 
from  the  judgment  of  the  Common  Pleas  of  Lan- 
caster County,  in  an  action  of  assumpsit  brought 
by  David  G.  Eshleman  to  recover  one-half  of  the 
loss  which  plaintiff  had  paid  as  surety  upon  the* 
administration  bond  of  Daniel  M.  Harman,  ad- 
ministrator of  the  estate  of  John  II.  Harman, 
deceased,  upon  which  bond  plaintiff*  and  defend- 
ant were  co-sureties. 

Plaintiff"  brought  suit  to  recover  $419.45,  one- 
half  of  the  loss  which  he  had  been  compelled  to 
pay  as  surety  for  Daniel  M.  Harman,  upon  said 
administration  bond,  hearing  date  October  1G, 
1885,  the  said  administrator  having  become 
insolvent. 

The  defendant  filed  the  following  affidavit  of 
defence,  which  contains  the  facts  of  the  case  as 
accepted  by  the  Supreme  Court. 

"  Robert  M.  Bolenius,  the  defendant  above 
named,  being  duly  sworn  according  to  law,  doth 
depose  and  say  that  he  has  a  just  and  legal  de- 
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fence  to  the  whole  of  the  plaintiff's  demand  in 
the  above  suit,  the  nature  and  character  of  which 
is  ns  follows  : — 

4<  Daniel  M.  Ilarman,  administrator  of  John 
H.  Harraan,  deceased,  resided  in  1888,  and  con- 
tinues to  reside  in  Baltimore  County,  in  the  State 
of  Maryland.  The  plaintiff  was  the  attorney  for 
administrator,  and  likewise  co-surety  with  the  de- 
fendant on  the  said  administrator's  bond  That 
the  said  plaintiff',  acting  as  attorney  for  Daniel  M. 
Harman,administrator,etc,  received  from  Reuben 
Baer,  executor  of  the  last  will  and  testament  of 
Daniel  Harm  an,  deceased,  the  sum  of  $1374.61, 
which  was  the  full  share  of  the  estate  of  Daniel 
Harman,  deceased. 

44  That  of  the  sum  so  received,  after  paying 
several  small  items,  there  remained  the  sum  of 
$1346.61. 

44  Your  affiant  is  informed  and  expects  to  be 
able  to  prove  on  the  trial  that  the  plaintiff  re- 
tained the  said  6um  of  $1346.61  to  indemnify 
himself  from  liability  on  the  said  administrator's 
bond. 

"  That  afterwards  the  plaintiff*  deposited  the 
sum  of  $1354.11  on  June  25,  1884,  in  the  bank 
of  A.  S.  Henderson,  in  the  city  of  Lancaster, 
without  the  knowledge  or  consent  of  your  affiant, 
the  defendant  in  this  suit,  taking  a  certificate  of 
deposit,  of  which  the  following  is  a  copy  : — 

$1354.11.  No.  1549. 

Barkuyo  HorsK  op  A.  S.  Hrxdkbsox, 

Lancastkb,  Pa.,  June  26,  1884. 

D.  M.  Harman,  administrator  of  the  estate  of  John 
II.  Harman,  deceased,  has  deposited  in  this  office, 
thirteen  hundred  and  fifty-four  and  dollars,  pay- 
able to  his  order  or  the  order  of  D.  Q.  Eshleman,  his 
attorney,  on  the  return  of  this  certificate,  twelve 
months  after  date,  with  interest  at  the  rate  of  four 
per  cent,  per  annum.  A.  S.  Hbsdkrsor. 

No  interest  allowed  after  due.  W.  H. 

"That  this  certificate  of  deposit  the  plaintiff 
received  and  held  until  the  13th  day  of  January, 
1885,  when  A.  8.  Henderson  died,  and  it  was 
learned  that  he  was  insolvent. 

44  Afterwards  the  plaintiff,  as  attorney  for  D. 
M.  Harraun,  administrator  as  aforesaid,  pre- 
sented a  claim  against  the  estate  of  A.  S.  Hen- 
derson, deceased,  upon  the  said  certificate  of 
deposit,  and  there  was  paid  to  him  a  dividend 
amounting  to  $357.42. 

"That  your  affiant  had  no  knowledge  from 
any  one  that  the  said  plaintiff  had  received  the 
money  of  the  estate  of  John  H.  Harman,  as 
aforesaid,  and  only  learned  of  it  when  a  citation 
was  issued  out  of  the  Orphans'  Court  of  Lan- 
caster County  in  1886,  upon  Daniel  M.  Harman, 
administrator,  to  file  his  account. 

44  That  your  affiant  at  no  time  ratified  the 
action  of  the  plaintiff  in  making  the  deposit  of 
said  money  in  the  bank  of  A.  S.  Henderson,  all 


of  which  your  affiant  expects  to  be  able  to  prove 
on  the  trial  of  said  suit. 

44  That  the  loss  sustained  by  the  estate  of  John 
H.  Harman,  deceased,  as  aforesaid,  was  caused 
by  the  negligence  and  want  of  care  on  the  part 
of  the  plaintiff  in  depositing  the  money  in  said 
bank,  who,  as  a  surety  on  the  administrator's 
bond,  voluntarily  assumed  the  duty  and  obligation 
of  keeping  the  money  of  said  estate,  sate,  and  in 
a  secure  place  for  purposes  of  distribution.  And 
further  saith  not." 

Defendant  afterwards  filed  the  following  sup- 
plemental affidavit : — 

44  Robert  M.  Bolenius,  the  defendnnt  above 
named,  being  duly  affirmed,  doth  depose  and  say 
as  a  further  defence  to  the  above  claim  that  he 
is  informed,  believes,  and  expects  to  be  able  to 
prove  that  the  loss  sustained  by  the  estate  of 
John  H.  Harman,  deceased,  as  aforesaid,  was 
caused  by  the  negligence  and  want  of  care  on  the 
part  of  the  plaintiff  in  depositing  with  and  loan- 
ing the  money  of  said  estate  to  A.  S.  Henderson, 
a  private  banker.    The  plaintiff,  who  as  a  surety 
on  the  administrator's  bond,  and  as  the  attorney 
for  the  administrator,  having  assumed  the  duty 
and  obligation  of  keeping  the  money  of  said 
estate  safe,  and  in  a  secure  place  for  distribution ; 
and  further  your  affiant  saith  not." 

Upon  a  rule  for  judgment  for  want  of  a  suffi- 
cient affidavit  of  defence,  the  Court  (Patterson, 
J.)  entered  judgment  in  favor  of  the  plaintiff  tor 
$434.52 ;  whereupon  defendant  took  this  appeal, 
assigning  for  error  this  action  of  the  Court. 

li.  Frank  Kthleman,  for  appellant. 

G.  Ross  Eshleman  and  Charles  I.  Landis,  for 
appellee. 

October  5,  1891.  Green,  J.  The  affidavit 
of  defence  contains  a  positive  averment  that  the 
money  received  by  the  plaintiff  for  Daniel  M. 
Harman,  adm.,  etc.,  was  deposited  by  the  plain- 
tiff in  Henderson's  Bank,  and  that  he  took  there- 
for a  certificate  of  deposit  payable  twelve  months 
after  date,  with  interest  at  four  per  cent.  This 
certificate  we  held  in  Baer's  Appeal  (127  Pa. 
360)  to  be  a  loan  not  authorized  by  law,  for 
which  the  administrator  was  personally  liable. 
It  seems  now  that  Mr.  Eshleman,  who  was 
attorney  for  the  administrator,  was  also  one  of 
the  sureties  on  his  bond,  and  paid  the  loss  him- 
self. He  seeks  to  recover  in  the  present  action 
one-half  the  loss  from  the  defendant,  who  was 
his  co-surety.  The  defendant  alleges,  in  his 
affidavit  of  defence,  that  the  loan  made  to  the 
Henderson  Bank  by  the  plaintiff  was  made 
without  bis  knowledge  or  consent,  and  that  he 
never  ratified  the  action  of  the  plaintiff  in  mak- 
ing the  loan.  The  loss  of  the  money  was  the 
result  exclusively  of  the  unauthorized  loan  made 
by  the  plaintiff  to  the  Henderson  Bank,  and  it  is 
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difficult  to  understand  upon  what  principle  the  I  to  three  and  a  half  per  cent.,  and  on  January  i 
defendant  can  be  held  responsible  for  any  part  1883,  to  three  per  cent,  per  annum.    On  Oc- 
of  the  loss  as  between  him  and  the  plaintiff. '  tober  31,  1888,  another  loan  of  £725.87  was 
The  facts  set  forth  in  the  affidavit  of  defence  j  paid  off,  and  in  like  manner  deposited.  The 


must  be  accepted  as  verity  for  the  purposes  of 
the  case  as  it  is  now  presented,  and  upon  these 
facts  the  plaintiff's  own  action  was  the  sole 
cause  of  the  loss.    Had  the  loan  been  made  by 
the   administrator,  a  different  question  would 
have  arisen.    But  as  it  is,  conceding  the  entire 
good  faith  of  the  plaintiff,  the  case  must  be  deter- 
mined by  the  very  familiar  principle  that  where 
one   of  two  innocent  persons  must  suffer,  he 
must  bear  the  loss  whose  act  or  neglect  has 
been  the  occasion  of  the  suffering.    (Jeffers  v. 
Gill,  91  Pa.  290.)    It  was  the  plaintiff  himself 
whose  act  occasioned  the  loss,  according  to  the 
facts  stated  in  the  affidavit  of  defence,  and  there- 
fore he  cannot  recover  against  the  defendant,  who 
was  entirely  innocent  of  any  participation  in  the 
act. 

Judgment  reversed,  and  procedendo  awarded. 

11.   8.  P.  N. 


©rpfjans'  ©ourt 


Jan.  '91,  164. 


Whitecar's  Estate. 


October,  1 89 1. 


interest  less  the  trustee's  commission  was  duly 
paid  over.  A  surcharge  was  now  asked  for  the 
difference  between  the  income  received  and  that 
which  should  have  been  received.  The  trustee 
testified  that  he  made  four  or  five  efforts  to  invest 
the  money  in  a  mortgage  or  in  a  Philadelphia 
City  loan,  but  could  not  find  what  he  considered 
a  safe  investment  that  would  pay  more  interest 
unless  he  paid  a  bonus  to  which  the  cestuis  que 
trustent  would  not  consent.  He  applied  to  the 
Orphans'  Court  for  leave  to  invest  in  a  New 
Jersey  mortgage,  but  permission  was  refused. 
He  further  claimed  that  his  attorney  advised  him 
he  was  authorized  in  keeping  the  money  in  the 
savings  fund.  His  attorney  corroborated  this 
evidence,  but  it  did  not  appear  that  the  ac- 
countant had  made  any  effort  to  invest  the 
money  for  a  number  of  years  until  just  prior  to 
filing  his  account  when  he  did  invest  the  same 
in  a  mortgage  bearing  five  per  cent,  interest. 

The  Auditing  Judge  found  as  follows:  "In 
every  case  a  trustee  is  entitled  to  a  reasonable 
time  in  which  to  find  an  investment  for  trust 
property,  and  he  has  the  right  in  the  meantime 
to  deposit  it  with  or  without  interest.  But  it 
can  hardly  be  contended  that  fifteen  years  is 
such  a  reasonable  time,  and  in  this  case  it  can 
hardly  be  claimed  that  if  this  trustee  had  made 
an  effort  he  could  not  have  found  a  secure  in- 
vestment for  three  thousand  dollars  or  there- 
abouts at  a  rate  of  interest  considerably  above 
three  per  centum.  He  claims  that  he  did  make 
such  an  effort,  but  the  evidence  only  shows  four 


Trustees — Duty  of,  to  invest  trust  funds — Lia- 
bility of.  on  failure  to  invest — Deposit  in 
savings   banks— Advice  of  counsel- lVhen\or  ^  eflorts  to  obta,n  a  security,  and  these 

client  is  not  protected  thereby.  made  ™"  V         ag°-  , The  fact  that  undf 

pressure  of  a  citation  for  an  account  and  this 

Sur  exceptions  to  adjudication.  threatened  surcharge,  he  found  an  investment 

At  the  audit  of  the  account  of  Charles  R.  |  for  this  fund  at  five  per  cent,  interest  almost 

Webb,  trustee,  under  the  will  of  Enos  Whitecar,  1  immediately,  is  a  sufficient  answer  to  the  claim 

for  Nathaniel  L.  and  Ellen  B.  Henderson,  before  that  he  could  not  obtain  a  security.    It  is  a  fact 


Ferguson,  J.,  the  following  facts  appeared : 
Enos  Whitecar  by  his  will  dated  December  18, 
1868,  and  duly  proved  January  20,  1869,  pro- 
vided that  his  residuary  share  should  be  divided 
into  three  shares,  one  share  to  be  invested  by  his 
executor  as  trustee,  in  trust  for  Ellen  B.  Hen- 
derson and  her  husband  Nathaniel  L.  Hender- 
son, the  interest  thereof  to  be  paid  to  them  or 
either  of  them  during  their  lives.  In  November, 
1876,  certains  loans  amounting  to  about  $2900 
received  by  the  trustee,  and  held  by  him  as  an 
investment  for  this  trust,  were  paid  off.  The 
trustee  deposited  the  money  in  the  Western 
Savings  Fund,  which  for  a  short  time  paid  four 
per  cent,  interest,  then  the  interest  was  reduced 


of  which  the  Court  may  take  judicial  notice  that 
there  has  hardly  been  a  time  since  1876,  when  a 
five  per  cent,  mortgage  for  $3000  could  not 
have  been  obtained  if  the  effort  had  been  made 
to  find  it,  and  at  four  and  a  half  per  centum 
interest  the  money  could  have  been  placed 
without  any  effort  or  expense  either. 

"  If  a  person  accepts  a  position  as  trustee  he 
must  perform  the  duties  or  take  the  responsi- 
bility for  their  non-performance.  There  is  no 
obligation  upon  his  part  to  accept  the  office,  but 
if  he  does  accept,  there  is  an  obligation  to  per- 
form the  duties.  In  this  case  the  trust  was  a 
very  simple  one  and  easily  performed,  i.e.,  to 
invest  the  fund  and  pay  the  income.  The 
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trustee  did  not  invest,  he  deposited  the  fund  in 
a  savings  bank.  The  fact  that  it  paid  him  the 
interest  it  did,  is  the  best  evidence  that  it  was 
finding  plenty  of  safe  investments  from  which 
it  realized  more,  and  if  it  could  find  such  invest- 
ments why  could  not  this  trustee  do  the  same  ? 


charge  of  one  per  cent,  per  annum  will  not  more 
than  represent  the  loss  to  the  cestui  que  trust  by 
the  failure  to  invest;  but  we  6nd  that  $725  was 
inadvertently  calculated  as  forming  part  of  the 
fund  in  1876,  when  it  was  not  in  fact  included 
therein  until  1888.   The  surcharge  is  accordingly 


"In  none  of  the  evidence  which  has  been  reduced  to  $455.10,  and  with  this  correction  the 


offered  in  this  case  can  the  Auditing  Judge  see 
anything  to  justify  or  excuse  the  supineness  and 
neglect  of  this  trustee,  by  which  this  cestui  que 
trust  has  been  deprived  of  a  large  portion  of 
the  income  which  she  ought  to  have  received. 
He  thinks  that  in  surcharging  him  with  one  per 
cent,  additional  upon  the  balance  in  his  hands, 
substantial  justice  will  be  done.  While  the 
cestui  que  trust  may  not  receive  all  she  might 
have  received  if  she  had  had  a  diligent  trustee,  she 
will  at  least  receive  part  of  it,  and  at  the  same 
time  the  accountant  will  be  taught  the  lesson 
that  if  he  accepts  an  office  of  trust  he  roust  per- 
form its  duties  or  give  place  to  some  one  who 
will  do  so.  The  accountant  will  be  surcharged 
fifteen  years'  income  at  the  rate  of  one  per  cent, 
upon  $3614.52,  $36.14  a  year  for  fifteen  years, 
$542.10,  which  sum  is  awarded  to  Ellen  B.  Hen- 
derson, cestui  que  trust." 

To  this  adjudication  exceptions  were  filed  by 
the  accountant. 

Robert  H.  Hinckley,  for  exceptant. 

Henry  R.  Edmunds,  contra. 

October  31,  1 89 1.  Ashman,  J.  It  would  be 
difficult  to  frame  an  excuse  which  would  absolve 
a  trustee  from  the  charge  of  supine  negligence, 
who  has  permitted  a  trust  fund  of  $2900  to  re- 
main on 

at  all  events,  this  accountant  has  not  presented  it 
Neither  the  fact  that  the  cestui  que  trust  was  not 
dependent  upon  the  income  of  the  fund  for  her 
living,  and  for  a  time  did  not  object  to  his  course, 
nor  the  fact  that  years  ago  he  sought  an  invest- 
ment for  the  money  and  failed,  can  be  accepted 
as  proof  that  the  trustee  used  that  care  and  dili- 
gence in  the  management  of  the  trust  which  he 
would  be  likely  to  bestow  upon  his  own  property. 
The  cestui  que  trust  was  old  and  infirm,  and  re- 
sided in  another  State,  and  she  did  complain 
repeatedly  of  the  meagre  income  she  was  receiv- 
ing from  the  estate.  She  had  a  right,  under  the 
will,  10  the  product  of  a  well-secured  investment, 
whether  she  was  relatively  rich  or  relatively 
poor.  The  accountant  alleged  that  his  then 
counsel  had  told  him  he  might  safely  continue 
the  deposit.  He  did  not  say,  however,  that  he 
understood  this  to  mean  that  he  was  at  liberty  to 
continue  it  forever;  and  besides,  even  the  advice 
of  counsel  will  not  justify  a  man  in  abandoning 
his  own  common  sense. 

We  agree  with  the  Auditing  Judge  that  a  sur- 


adjudication  is  confirmed. 


c.  k.  z. 


e-  &  ©trcuit  ©ourt 
ISastern  13  (strict. 


Shapleigh  v.  Chester  Electric  Light  and 
Power  Co. 

Practice — Cross-examination  of  witness — -Juris- 
diction of  Examiner  to  adjourn  meeting. 

An  Examiner  may  adjourn  the  cross-examination  of  a 
witness,  and  his  decision  to  do  so  is  final  and  binding  on 
the  parties. 

Motion  to  produce  witness  or  suppress  his 
testimony. 

A  witness  produced  by  respondents  finished 
his  direct  examination,  and  was  tendered  for 
cross-examination.     The  Examiner  adjourned 


deposit  in  a  savings  fund  for  fifteen  years; 'the  meeting  until  a  subsequent  day,  and  upon 

that  day  again  adjourned  it  on  account  of  the 
absence  in  St.  Louis  of  one  and  the  illness  of  the 
other  of  complainant's  counsel.  On  the  day  to 
which  this  adjournment  was  made  the  witness 
was  not  produced. 

Mark  Wilks  Collet  and  John  R.  Bennett,  for 
the  motion. 

William  C  Strawbridge  and  J.  Bonsall 
Taylor,  for  respondents. 

October  18,  1891.  Acheson,  Circ.  J.  The 
Examiner's  ruling  is  final;  the  witness  must  be 
produced  within  thirty  days  for  cross-examina- 
tion, or  his  deposition  be  stricken  out. 

c.  B.  T. 
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ABATEMENT.  That  process  was  served  upon 
an  officer  of  a  foreign  corporation,  who  was  temporarily 
witbin  the  State,  the  corporation  not  doing  business 
within  the  same,  aud  the  cause  of  action  arising  out 
of  the  same,  is  a  good  plea  in  abatement  by  the  cor- 
poration.   Phillip*  v.  Library  Co  ,  2L 

ACCOUNTS.  Of  trustees.  See  Tbcstkks.  (0. 
C.)    Bockius's  Estate,  312. 

Between  tenants  in  common.  See  Co-hkihs.  Clay- 
ton v.  McCay.  4112. 

ACCUMULATIONS.  A.,  by  the  14(h  Item  of 
his  wiil  directed  as  follows:  "The  rent,  residue  and 
remainder  of  my  estate  ....  after  satisfying  the 
foregoing  bequests,  as  such  remainder  shall  be  realised 
and  converted  into  proper  securities  by  my  executors, 
as  provided  in  item  1?  of  this  will,  shall  l>e  by  them 
transferred  ...  to  the  P.  Company,  which  company 
shall  bold  the  same  ....  in  special  trust  ...  to 
keep  the  same  invested  ....  and  ....  to  add  the 
interest  and  income  thereof  to  the  capital  and  thus 
accumulate  and  increase  the  fund  until  the  expiration 
of  ten  years  after  my  decease,  at  which  time  it  shall 
be  divided  amongst  such  of  my  grand  uephews  and 
grand  nieces  who  shall  then  be  living,"  etc.  The  17th 
item  was  an  absolute  bequest  of  the  eutire  personalty 
to  the  executors  to  enable  them  freely  and  fully  to 
execute  the  -various  provisions  of  the  will,  "giving 
them  full  power  and  control  over  the  entire  estate 
until  the  time  of  its  being  turned  over  to  the  residuary 
trustee.  Debts,  costs,  expenses,  taxes,  iusuranoe, 
legacies,  etc,  were  to  be  paid  by  the  executors  before 
the  residuary  trust  should  arise.  Rents  and  income 
received  by  the  executors  were  directed,  "  to  constitute 
part  of  my  residuary  estate,"  and  it  was  directed  that 
the  "executors  shall  apply  the  proceeds  of  sale  of 
real  estate  equally  and  in  like  manner  with  the  pro- 
ceeds of  sales  of  personal  estate  in  paymeut  of  all  or 
of  any  of  the  bequests."  On  flliug  the  accouut  it  ap- 
peared that  the  payments  during  the  first  year  ex- 
ceeded the  income  of  that  year:  held,  the  income 
for  the  first  year  eutered  into  the  general  estate  and 
was  applicable  to  debts,  legaoies  and  expenses,  the 
residue  only  alter  the  deduction  on  these  accounts! 
being  payable  to  the  trustee  ;  (2}  that  there  was  dnr- 
itig  the  (list  year  no  accumulation  in  transgression  of 
the  Act  of  April  18^  1853.    Williamson's  Estate,  3ii 

ACKNOWLEDGMENT.  An  acknowledgment 
°f  a  feme  covert  defective  in  that  it  does  uot  set  out 
that  the  feme  covert  grantor  was  examined  separately 
aud  apart  from  her  husband,  when  made  prior  to  1848, 
is  cured  by  the  Acts  of  April  11,  1848,  P.  L.  226 ;  Janu- 


ACKNOWLEDGMENT — Continued, 
ary  24j  1849,  P.  L.  676 ;  aud  April  25^  P.  L.  1850.  2X2. 
Shrawder  v,  Snyder,  84. 
ACTS  OF  ASSEMBLY. 


1772,  March  2L. 
1810,  March  20. 
1814,  March  23, 
1824,  February  2L 
1832,  March  Li. 
1832,  March  22* 

1832,  Maroh  22. 

1833,  April  8, 

1833,  April  8. 

1834,  February  24. 

1835,  April 

1836,  June  12. 
1836,  Jnne  12. 
1836,  June  16. 
1838,  April  12. 
1840,  October  LL 

1845,  April  12, 

1846,  March  1L 
1846,  April  2lL 
1846,  April  22. 

1848,  April  12. 
1846,  April  LL 

1849,  January  24. 

1849,  Maroh  2L 

1850,  April  12. 

1850,  April  22. 

1851,  March  22. 
1851.  April  8. 

1853,  April  12. 

1853,  April  12. 

1854,  February  2. 

1855,  April  14* 
1P55,  April  21. 
18^  April  26. 

1855,  April  22, 

1856,  April  2. 
1856,  April  22* 
18:.o.  May 
1808,  April  12. 


Replevin,  288^  32L. 
Justice  of  the  Peace,  122. 
Evidence,  5_5_li. 
Tax  Lien,  42. 
Wills.  241. 
Partitiou,  24L. 

Appeal  from  Orphans'  Court, 

9L  122. 
Dec-dents'  Estates,  224. 
Wills,  460,  22L 
Decedents'  Estates,  222. 
Justice  of  the  Peaoe>  122. 
Road  Law,  87,  141. 
Execution,  58,  60,  241. 
Feigned  Issne,  58,  60. 
Footways,  422. 
Hill  of  Review,  !iiL 
Tax  Lien,  43^  22. 
Tax  Lieu,  43,  122. 
Special  Return  of  Sheriff,  12. 
Feigned  Issue,  till. 
Sheriff's  Interpleader  Aot,  12. 
Defective  Aokuowledgmeut 

Cured,  64. 
Defective  Acknowledgment 

Cured,  84. 
Service  of  Process  on  officers  of 

Foreign  Corporations,  22. 
Banks,  570. 

Defective  Acknowledgment 
Cured,  24. 

Cashiers  of  Banks,  571. 

Corporations.  Service  of  Pro- 
cess, 222. 

Prioe  Act,  212. 

Accumulations,  322. 

Consolidation  Act,  1^5,  40^, 
413.  4^5. 

Mechanics'  Liens,  36. 

Road  Law,  422. 

Bequests  to  Charitable  Uses, 
2ti5. 

Descent,  264. 

Eminent  Domain,  111,  117. 

Stieet  Opening,  22. 

Road  Law,  40'>. 

Girard  Coll.  P.  R.  W.  Co.,  122. 
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ACTS  OF  ASSEMBLY —  Continued. 


1858,  April  2L 

1858,  April  2L. 

1859,  March  22. 

1860,  March  3L, 
1864,  April  L 
1868,  April  4- 


1868,  Arinnst  L 
1870,  April  L. 

1870,  \pri1 

1871,  Jane  8_ 

1871,  December  21 

1872,  March  8, 

1672,  April  2. 

1873,  March  14. 

1874,  April  L 
1874,  April  2L 

1874,  April  22. 
1874,  May  14. 

1874,  June  2. 

1874,  Jan*  13. 

1875,  March  Mi. 
l»7ti,  March  3L> 
1876  May  a 
1877,  March  24. 
1879.  June  4. 


May  L 

J  line  L 


1879, 
1881,  February  LL 
1881,  May  LL 
1883,  J  mi*  LL 
1885,  June  3tL 
1887,  May  iL 

1887,  May  LL 
1887,  May  23. 


1887,  May  24. 
1887,  May  24. 
1889,  May  L 
1889,  May  2. 
1889,  May  ft. 
1889,  Juue  L 
1891,  May  liL 
1891,  May  20. 
ACTS  OF  CONGRESS 


Tax  Lien,  43. 

Rnad  Law,  159,  4Q&. 

Ridge  A,venne  &  Manayunk  1'. 

R.  W.  Co., 
Criminal  Law,  497. 
Road  Law,  4Pfi. 

Liadility  or  Railroads  for  In- 
juries to  Persons  Employed 
on  Premises,  £L 

Mechanic^  Liens,  16. 

Execution  against  Corpora- 
tions, 2H5 

CheMnttl  Street,  SI 

Road  Law,  40JL 

Rnad  Law,  4»K. 

Ridgw  Avenue  P.  R.  W.  Co., 
10H, 

Preferred  Claims.  LSA. 
Life  Insurance,  163, 
Roxd  Law,  141. 

Registry  of  Foreign  Corpora- 
tion, 31 L 

Corporation,  224. 

Appoiutineut  to  vacant  office, 
163 

Partnership  Association  Lfm- 

iled,  37.  213. 
Road  Law,  lifi. 
Change  of  Venae.  388. 
County  Offices,  153. 
Eminent  Domain.  Bridge,  Sua- 
vities, 440. 
Wills.  f»57. 
City  Recorder,  44L. 
Taxation,  516,  519,  527,  431 
Cities,  44L 
lu»urance.  45 S. 
Preferred  Claims,  165. 
Taxation,  520,  527,  431 
CoKateial  Tiiheritauce  Tax,  41 , 

Mechanics'  Liens,  lfL 
Witnesses.   Evidence.  17.  191. 

333.  378,  5M. 
L  qunr  Law,  422. 
Procedure  Act,  12^  IftS 
Life  Insmance,  442. 
Appeals,  141 . 
Surety  •  ompanies,  117. 
Taxation,  515,  412. 
Road  Law,  412 
Amendments,  4ti7. 


1792,  April  2. 

1793,  Febiua-y  2. 
1806.  April  lii. 


Legal  Tender,  S  '7. 
"  532. 
"       «'  431 
"       "  537. 
Practice,  300. 
"  300. 

Letters  of  admiuUtra- 


1857,  February  21 
1887,  Mar  li  3. 
1S88,  Augu»t  13. 
ADMINISTRATION 
tiou  once  granted,  the  right  to  administer  continues 
uutil  tliey  are  revoked,  or  the  administrator  is  dis- 
charged.   (0.  C  )    Sweeda's  Estate.  544. 

ADMINISTRATION  PENDENTE  LITE. 
Adiuinislratiou  pendente  lite  continues  during  the 
litigation,  including  proceedings  upon  appeal,  and  an 
account  need  not  be  died  by  the  administrator  until 
the  litigation  i«  determined.  (O.  C.)  Fow's  Estate,  1M- 
ADMINISTRATOR.  See  Ex  sec  to  a.  Tbcstbks. 
ADMISSION.  In  an  action  to  recover  damages 
for  the  taking  of  land,  counsel  for  defence  offered  an 


ADMISSION — Continued. 

agreement  of  the  defendant  to  take  "  damages  in  stock 
in  said  railroad.  Cost  of  fencing  not  Included  as  dam- 
ages, provided  no  damage  I*  done  my  buildings,  rare 
or  water-power,"  and  added  that  he  offered  it  to  show 
that  there  had  been  a  voluntary  assessment  of  dam- 
ages payable  in  stock,  and  that  he  did  "  not  question 
that,  if  the  water-power  is  damaged,  the  defendant  is 
liable  to  a  money  assessment  in  this  suit:"  held,  not 
to  1w  an  admission  that,  in  c»s*  of  an  injury  to  the 
water-power,  all  damage  would  be  payable  in  cash,  but 
only  that  that  particular  damage  would  be  so  payable. 
Hoffman  i\  Bloomsburg  &  Sullivan  R.  R.  Co.,  3til . 

AFFIDAVIT  OF  DEFENCE.  An  affidavit  of 
defence  must  be  filed  in  an  at-thm  upon  a  policy  of 
title  insurance.  (C.  P.)  Oauler  r.  Solicitors'  Loan 
and  Tru-t  Co.,  208. 

An  affidavit  of  defence  which  alleges  unskilfulness 
on  the  part  of  the  plaintiff,  an  attorney,  must  parti- 
cularise in  what  respects  the  conduct  of  the  plaintiff 
was  unskilful,  so  as  to  enable  the  '  ourt  to  paaa  upou 
the  question  whether  the  facts  do  or  do  not  show 
professional  unskilfulness.    <  bain  r.  Hart,  317. 

An  affidavit  of  defence  must  contain  all  th«  fact? 
necessary  to  make  a  legal  answer,  and  their  omission 
cann«t  be  supplied  by  possible  inferences.  Class  r. 
Kingsley,  320. 

In  an  action  on  a  contract,  containing  a  guarantee 
by  the  plaiutiff,  an  affidavit  which  seta  up  a  liter:  l 
breach  of  the  guarantee  is  sufficient  to  take  the  ease  to 
a  Jury.    Martinez  c.  Earnshaw,  423. 

AGENT.  When  a  receiver  of  taxes,  at  the  reque-t 
of  an  intending  purchaser  of  land,  issues  a  certificate 
of  search  as  to  registered  taxes,  be  does  not  act  as  the 
agent  of  the  purchaser.  City  of  Philadelphia  v. 
Baxter,  20. 

Au  agent  of  a  corporation,  who  has  collected  dues 
from  tn>  mbers  thereof,  cannot  refuse  to  pay  over  the 
amount  collected  to  the  assignee  for  the  benefit  of 
creditors  of  said  corporation,  on  the  ground  that  the 
corporation  wsb  fiaudulently  established.  (C.  P.) 
Active  Workers  r.  Sanders,  321. 

Sufficient  allegation  of  agency  in  pleadiug.  8ee 
Plkadino.    Shaffer  v.  Corson,  121. 

Liability  of  insurance  agent  to  principal.  See  Ix- 
sckamcb  Hroksr.    (C.  P  )    Vann  v.  Downing,  23JL 

AGREEMENT.  With  reference  to  pending 
action.    See  Johisdictiom.    Bach  v.  Burke,  124. 

AMENDMENT.  It  is  error  to  quash  an  indict- 
ment for  matter  amendable  under  the  Act  of  Assembly- 
Commonwealth  v.  Morningstar,  442. 

A  formal  amendment,  although  the  form  has  a 
material  effect,  may,  after  a  trial  on  the  merits  between 
the  real  parties,  be  made  even  on  appeal.  Thornton 
c.  Britton,  461 

Of  municipal  claim.  See  Pbacticb.  Mcsucipai 
Claim.    (C.  P.)    City  of  Phila.  v.  Langhliu,  3M- 

APPEAL.  No  appeal  lies  from  the  refusal  of  the 
Common  Pleas  to  enforce  summarily  an  agreement  for 
the  discontinuance  of  a  cause.    Bach  v.  Burke,  124. 

Appeal  does  not  lie  from  a  decree  of  Common  Ple;i)» 
approving  the  sufficiency  of  bond  given  on  exercise  of 
right  of  eminent  domain.  Twelfth  St.  Market  Co.  r. 
Phila.  &  Read.  Term.  R.  R.  Co  ,  ILL 

Appeal  from  a  refusal  to  open  a  judgment  lies  only 
when  the  judgment  has  been  entered  upon  a  warrant 
of  attorney  or  a  judgment  note ;  It  does  not  lie  where 
the  judgment  has  been  confessed  in  au  adverse  pro- 
ceeding.   Maneval  v.  Township  of  Jackson,  130. 

Au  appeal  does  not  lie  from  the  decision  of  the 
Commou  Pleas  in  a  pioceeding  to  recover  the  penalty 
for  a  breach  of  an  ordinance  prohibiting  an  act,  uelther 
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APPEAL  -  Continued  [ 
indictable  nor  a  pnblio  offence,  begun  before  a  justice  J 
of  the  peace  but  removed  to  the  Common  Pleas  by  i 
certiorari.    Borough  of  Mahanoy  City  e.  Wadlinger, 
132.  | 

No  appeal  line  in  road  oases ;  the  writ  in  soch  eases, 
called, since  the  Act  of  May  9^  1889  (P.  L.  168),  an  ap-  | 
peal  in.  in  reality,  a  certiorari,  and  brings  up  nothing  , 
but  the  record.  Road  in  Roaring  Brook  Township,  141.  j 

An  appeal  (so-called)  in  a  road  case  from  a  decree  of 
confirmation  of  the  report  of  viewers  in  the  Quarter  ' 
Session*,  must  be  taken  within  two  years  from  the  date 
of  the  confirmation.  Id. 

In  the  case  of  the  vacation  of  a  street,  although  no 
appeal  is  expressly  given  by  the  words  of  the  Act 
of  April  2L  1858  (P.  L.  386).  or  of  June  13^  1*74 
(  P.  L.  283).  or  of  Art.  XVI.,  §  8  of  tbe  Constitution,  vet  ( 
the  provisions  in  the  Constitution  and  tbe  Act  of  1874,  j 
giving  an  appeal  to  either  party  from  any  preliminary 
assessment  of  damages  in  the  oase  of  the  takiug,  in- 
Jury,  or  destruction  of  property,  give  by  implication  an 
appeal  in  such  cases  from  the  Quarter  Sessions  Jury  of 
view  to  the  Common  Pleas.    Hare  v.  Rioe,  161. 

Where  on  tbe  trial  of  seven  defendants  for  oonspi  racy 
three  file  a  plea  of  autrefois  convict,  which  is  overruled, 
a  defendant  who  has  not  so  pleaded  cannot  maintain  | 
an  appeal  from  the  overruling  of  the  plea.  Common- 
wealth p.  Doughty,  178. 

Prom  Orphans'  Court,  condition  of  recognisance  npon, 
see  Rkcookixasch.    Commonwealth  r.  Wistar,  97. 

APPORTIONMENT.  An  apportionment  of  taxes 
and  water  rents  may  be  made  between  the  life-tenant 
and  the  remainderman  when  the  former  dies  before 
the  expiratiou  of  the  year  for  which  the  taxes,  etc., 
were  paid;  this  rule  will  be  applied  with  liberality  in 
favor  of  a  widow  taking  a  life  estate  under  the  will  of 
her  husband.    (0.  C.)    Pest's  Estate,  415. 

ARBITRATION.  A  statement  by  a  defendant, 
to  whom  it  is  proposed  that  IL  shall  restate  an  account 
between  the  plaintiff  and  bimsel',  that  he  would  as 
liet  LL should  do  it  as  any  one,  does  not  constitute  an 
agreement  of  submission  to  arbitration.  Linderman 
v.  Pomeroy,  214L 

A.,  by  bis  will,  directed  that  any  difficulty  to  tbe 
matter  should  be  referred  to  B.,  a  member  of  the  bar ; 
a  dispute  arose  and  B.  gave  a  decision  ;  he  afterwards 
became  counsel  for  one  of  the  exceptants,  and  the 
same  question  whioh  he  had  decided  was  made  the 
•object  of  proceedings  in  Court :  held,  that  B.'s  aotion 
as  referee  was  not  invalidated  by  his  subsequent  re 
teiilion  as  counsel,  and  that  his  devisi  n  was  binding. 
.(O.  C.)    Phillips's  Estate,  222. 

Where  a  building  contract  contains  an  agreement 
that  all  disputes  "which  may  arise  between  the 
parties  to  this  agreement  relative  to  or  touching  the 
same"  shall  be  referred  to  tbe  engineer  and  architect, 
whose  decision  shall  be  final,  and  also  that  the  parties 
"  waive  any  right  of  action  ....  or  other  remedy  in 
law  or  otherwise  ....  so  that  tbe  decisiou  of  said 
engiueer  ....  shall  be  final  and  oouolusive,"  tbe 
reference  will  cover  a  dispute  iu  which  the  negligence 
of  one  parly  is  set  up  as  an  excuse  for  the  poor  quality 
of  work  done  by  tbe  other,  who  claims  to  recover  f<»r 
the  said  work.    Brown  &  lieudriokson  v.  Decker,  3oi>. 

Tbe  oase  is  not  altered  by  the  fact  that  the  contract 
provides  that  one  of  the  parlies  may  sue  the  other  for 
damages  sustained  through  defective  work  done  by 
him.  Id. 

See  BaiwaxT  Don  a  is.  Cox  tract.  Jones  v.  Penna. 
R.  R.  Co.,  37JL 

ASSIGNMENT.  A  letter  of  attorney  authorising 
the  recipient  to  receive  from  a  city  "all  moneys  due 


ASSIGNMENT— Continue. 

and  owing  .  ...  on  account  of  said  contract,"  which 
contract  contained  a  prohibition  of  its  assignment  or 
subletting,  does  not  operate  as  an  assignment  of  tbe 
contract  or  "f  the  money  due  thereunder.  Watson  v. 
Philadelphia,  8JL 

Of  lease,  see  Lasdloro  and  Trjiakt.  Hessel  v.  John- 
son, HliL 

ASSIGNMENT  FOR  BENEFIT  OF  CREDI- 
TORS. An  assignment  for  the  benefit  if  creditors 
may  be  made  in  Pennsylvania  by  a  foreign  corporation 
which  by  the  laws  of  tbe  State  of  its  creation  could  not 
within  snob  State  make  such  an  assignment.  (C.  P.) 
Active  Workers  r.  Sanders,  221* 

ATTACHMENT.  A  sheriff's  sale  under  a  judg- 
ment prior  in  date  to  attachments  issued  against  the 
same  personalty,  frees  the  property  from  the  lien  of 
tbe  attachment ;  and  transfer*  the  lien  to  tbe  fund. 
Tisch  r.  I  ts,  SJL 

Perishable  and  chargeable  articles,  including  house- 
hold effects  and  live  stock,  which  have  been  attached, 
may  bv  sold  by  order  of  Court.  (C.  P.)  Baker  v. 
baker,'30U. 

An  attaching  creditor  of  a  remainderman  of  person- 
ally, who  is  himself  not  entitled  to  demand  security 
of  the  life-tenant,  cannot  demand  such  security.  (0. 
C.)    Bonrguignnn's  Estate,  3JJL 

Foreign   Attachment.     See   Forbid*  Attach- 

MBitT. 

ATTEMPT.  See  Crimwal  Law.  (Q.  8.)  Com- 
monwealth v.  Clark,  ft 40. 

ATTORNEY  AND  CLIENT.  What  takes 
place  in  the  presence  of  an  attorney  between  two 
other  persons,  although  both  may  be  clients  of  the 
attorney,  Is  not  a  privileged  communication,  aud  the 
attorney  may  be  compelled  to  testify  with  reference 
thereto.    (U.  C.)    Weaver's  EsUte, 

ATTORNEY'S  FEES.  In  an  action  to  recover 
fees  for  services  as  an  attorney,  where  the  defence  is 
that  the  suits  in  which  tbe  services  were  rendered  were 
managed  unskilfully,  the  facts  constituting  such  un- 
sk  i  I  fulness  must  be  set  forth,  iu  the  affidavit  of  defence, 
with  particularity  sufficient  to  enable  the  Court  to  de- 
cide whether  they  did  or  did  not  render  the  plaintiff 
chargeable  with  professional  nnskilfulness.    Chain  e. 

Hart.  an. 

AUDITOR.  A  fond  arising  on  execution  and 
about  which  there  is  any  dispute  must  be  distributed 
through  an  Auditor;  the  sheriff  oanuot  be  directed, 
by  the  Court,  to  make  distributiou.  'VC  P.)  Leiuau 
v.  Albright,  liia. 

BANK.  Tbe  Act  of  March  29,  1851  (P.  L.  295), 
providiug  that  the  cashiers  of  banks  shall  be  elected 
auuoally.  proyides'no  form  of  election.  Shackauiaxon 
Bank  v.  Yard.  aliL 

BANKRUPTCY.  See  Forsiox  Attachmbxt.  (C. 
P.)    Loug  s.  (Jirawood,  29JL 

BOND.  A  judgment  bond  accompanying  a  mort- 
gage is  not  dieuhargd  by  satisfaction  of  the  mortgagee 
wheie  tbe  judgment  is  allowed  to  staud  aud  is  marked 
"  to  use."    Meigs  v.  Bunting,  L 

A  bond  with  a  company  authorised  to  become  se- 
curity for  the  paytneut  of  land  damages  is  sufBuieut, 
although  such  company  be  the  ouly  surety  t hereon. 
(C.  P.)  /a  re  Application  of  the  Phila.  and  Read. 
Term.  R.  R.  Co.  111. 

To  secure  damages  on  taking  of  private  property 
by  virtue  of  right  of  eminent  domain.  See  Emixskt 
Doha iv.  Twelfth  Street  Market  Co.  p.  Philad.  ami 
Read.  Term.  R.  R.  Co.  ILL. 

Repleviu  Bond.  See  Rbplbvi*.  Clarke.  Moras,  2iLL 
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BOND — Continued. 

Interpretation  of  bond  accompanying  deed.  See 
Gbabtor  aud  Orantrb.    Shields  p.  Delo,  427. 

Official  Bond,  liability  of  surety  on.  See  Sobbty. 
Sbaokauiaxon  Bank  p.  Yard,  570. 

See  Rrcoohxabcb.    Commonwealth  v.  Wis  tar,  97. 

BRIBERY.  Bribery  of  a  delegate  to  a  nominat- 
ing convention  is  a  criminal  offence.  Coui'tb  «r  tel. 
Tate  r.  Bell,  £12. 

B>  ibery  as  used  in  Art.  III.,  $  32  of  the  Constitution 
is  to  be  taken  in  its  popular,  natural  and  ordinary 
meaning,  and  inclodes  all  bribery,  whether  at  common 
law,  or  nnder  the  Constitution  itself,  or  any  kind  of 
statutory  bribery.  Id. 

BRIDGE.  A  bridge  is  a  public  improvement, 
and  when  a  street  is  opened  as  an  approach  thereto 
Ixmefits  cannot  be  assessed  upon  properties  in  t he 
neighborhood  for  tl.e  opening  of  said  street.  (Q.  9.) 
Opening  of  Walnut  Street,  61. 

Measure  of  damages  on  taking  of  toll-bridge  for 
publio  use.  See  Kmim but  Domain.  Mifflin  Bridge  Co. 
9.  County  of  Juniata,  3&L 

BUILDING  RESTRICTION.  See  Eucrrr. 
Orne  v.  Fridenberg,  545. 

CANVASSER.  See  Pbddlbk.  City  of  Titusville 
v.  Breunan,  534. 

CAPITAL.  The  word  capital  is  not  confined  in 
legal  significance  to  personal  property  ;  it  may  inolnde 
realty.    (O.  C.)  Arrott's  Bstate,  litiL 

CARRIER.    The  negligence  of  a  carrier  cannot 
be  imputed  to  his  passenger  who  is  guilty  of  no  con- 
tributory negligenoe.    Carr  p.  City  of  Huston,  77. 
CASES    FOLLOWED,   AFFIRMED,  RE- 
VERSED, CRITICISED,  DISTINGUISH- 
ED, OR  OVERRULED. 
Baer's  Appeal,  121  Pa.  3oU  distinguished,  491. 
Brewer  p.  Philadelphia,  2fi  Wsbkly  Notbs,  270, 
affirmed,  K7_ 

Campbell  r.  City,  IDS  Pa.  300,  distinguished,  4M- 

City  v.  Wright,  10(1  Id.  235,  400. 

Clement  r.  Philadelphia,  L3I  Jd.  328;  21  Wbkkly 

Notbs,  194 :  follower!,  hiL 
Commonwealth  v.  Amerioau  Dredging  Co.,  122  Id. 

386,  followed,  325_ 
Commonwealth   v.  Balph,  III  Id.  365.  followed 

and  distinguished,  SjLL 
Commonwealth  v.  Kerchner,  24  Wbkkly  Notk«, 

260.  report  of,  criticised,  2?3 
Cn lien's  Estate,  20  Id.  210,  affirmed  4L, 
Cnmmiugs  p.  R.  R.  Co.,  U2  Pa.  82.  distinguished,  6. 
Davis  Shoe  Co.  e.  Kiltanniug  In*.  Co.,  22  Wbuklt 

Notbs,  108,  dictum  overruled,  269. 
Fraukenfield's  Appeal,  II  Id.  373.  distinguished, 

4i)l. 

Funk's  EsUte,  22  Id.  573,  affirmed,  55JL 

Uestonvide  Pass.  Ry  Co.  v.  Conuell,  88  Pa.  520. 
distinguished,  422. 

Hocking  v.  Insurance  Co.,  130  Id.  170.  distin- 
guished, 201. 

Huckeustine's  Appeal,  10  Id.  102.  distinguished, 
340. 

Insurance  Co.  e.  Block,  102  Id.  635,  dictum  over- 
ruled, 212?, 

Law's  Rotate,  22  Wkkklt  Notbs,  3-15,  reversed, 
49ll. 

Logan  p.  Murray,  6  S.  &  R.  175.  followed,  451. 
Lombard  and  South  Streets  Pass.  Rw.  Co.  v.  Stein. 

hart,  2  Penny.  358,  followed  432. 
MoClure  e.  Watertown  Fire  lus.  Co.,  SO  Pa.  277, 

distinguished  20. 
Mercer  v.  WaUou,  1  Watte,  330,  followed,  84. 


CASES    FOLLOWED,     AFFIRMED.  RE- 
VERSED, CRITICISED,  DISTINGUISH- 
ED, OR  OVERRULED  —  Continued. 
Morrison  p.  Henderson,  22  Wbrklt  Notbs,  8j  fol- 
lowed, liL 

Neale's  Appeal,  104  Pa.  214,  followed,  HlL 
Paul  p.  Travelers'  Ins.  Co.,  112  N.  Y.  472,  fol- 
lowed, 45fl. 

Peona.  Cos  I  Co.  p.  Sanderson,  1L3  Pa.  126,  distin- 
guished, 340. 

Philadelphia  e.  Anderson,  26  Wbrklt  Notbs,  315, 
reversed,  20. 

'  Pollock  e.  Aooident  Association,  102  Pa.  230,  dis- 
tinguished, 45fi. 

Pullmsn's  Palace  Car  Co.  v.  Com'th,  102  Id.  150. 
followed,  322L 

R.  It.  e.  Colvin,  LIS  Id.  230,  distinguished,  JL 

R.  R.  p.  Llppinoott,  1L6  Id.  472.  distinguished.  340. 

Rlc liter  p.  R.  R.  Co.,       Id.  511,  followed  5_ 

Riddlesbarger  v.  Ins.  Co.,  7  Wall.  388,  distin- 
guished, 201. 

Ridge  Avenue,  In  re,  fia  Pa.  469.  followed,  406. 

Ridge  Avenue  P.  Rw.  Co.  v.  Phila.,  124  Id.  219  ; 
23  Wbbklt  Notbs,  324.  followed,  lOfL 

Road  In  Salem  Township,  In  re,  103  Pa.  250.  fol- 
lowed, 141  . 

8chroeder  r.  Galland,  134  Id  277,  followed.  422, 
Smedley  p.  Br  win,  5_l  Id  445.  distinguished,  87. 
Taggart  r.  Commonwealth,  102  Id.  354,  followed, 
U,3. 

Tate  v.  StoolUfoos,  10  8.  k  R.  35.  followed,  84. 
Wilkins  p.  Burr,  ti  Rinney,  389.  followed,  1.4. 
Wilkinsbnrg  p.  Home  for  Aged  Women,  L3J  Pa. 
117.  followed.  434. 

CASHIER.  Election  of.  See  Bask.  Shacka- 
maxnn  Bank  p.  Yard,  570. 

CHARGE  OF  COURT.  See  Brbob.  Perry  e. 
Jensen,  12& ;  Catasauqua  Mfg.  Co.  p.  Hopkins,  146  ; 
Goraas  p.  P.  H,  A  P.  R.  R.  Co.,  43d. 

CHARITY.  A  society  whose  object  is  to  aid,  by 
means  of  lectures,  music,  debates,  etc.,  in  establish- 
ing the  rljzht  of  every  person  to  entertain  and  express 
his  cherished  opinions,  to  promote  just  principles,  to 
disseminate  scientific  trntb,  »nd  aid  human  progress, 
and  which  forwards  its  object  by  means  of  meetings 
to  which  the  publio  is  invited  by  published  adver- 
tisements, is  a  charity  and  within  the  Act  of  1855, 
avoiding  bequests  to  charities  made  within  thirty  days 
of  the  death  of  the  testator.  (0.  C.)  Knight's 
Estate,  2ti5. 

A  bequest  to  the  editor  and  proprietor  of  a  news- 
paper, mauaged  for  private  profit,  but  intended  to  pro* 
mote  a  charity,  is  not  for  a  charitable  use.  Id. 

When  a  gift  is  made  to  a  charity,  but  the  trustee 
designated  is  a  corporation  forbidden  by  law  to  hold 
the  subject  of  the  gift,  the  Court  will  appoint  a  capable 
trustee,  who  will  use  the  corporation  as  an  agent  to 
di»tribute  the  gift  in  accordance  with  the  will  of  the 
donor  or  testator.  (C.  P.)  Fraxier  p.  Rector  et  al.  of 
St.  Luke's  Church,  302 

A  charitable  corporation,  whose  property  is  exempt 
from  taxation,  is  nevertheless  liable  to  pay  a  munici- 
pal assessment  for  the  cost  of  a  curb  along  the  footway 
in  front  of  its  premises.  City  of  Philadelphia  v.  Penn- 
sylvania Hospital,  434. 

CHARITAELE  USES.  See Charitikb.  (O.  C.) 
Knight's  Estate,  205,  (C.  P.)  Frasier  p.  Rector  et  al. 
of  St.  Luke's  Church,  307. 

CHARTER.  The  validity  of  a  charter  cannot  be 
attacked  in  a  collateral  proceeding,  even  upon  the 
gronud  of  fraud  in  the  obtaining  of  said  charter.  (CP.) 
Active  Worker!  v.  Sauders,  321. 
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CITIZENSHIP.  Where  tbe  Jurisdiction  of  the 
federal  court*  doe*  uot  arise  solely  ool  of  citizenship, 
a  service  of  a  writ  upon  a  defendant,  domiciled  in 
another  district,  temporarily  reaching  the  district  of 
which  the  complainant  is  a  resident,  and  in  which  the 
snit  is  brought,  is  improper.  (U.  8.  C.  C.)  Harvey  v. 
Seegar,  a»0. 

See  Domicile.    (C.  P.)    Long  e.  Gird  wood,  2112. 

CITY*  TREASURER.  The  office  or  treasurer 
of  the  city  of  Philadelphia  is  a  county  office,  and  any 
vacancy  therein  is  to  be  filled  by  the  governor  of  the 
State.  Commonwealth  v.  Of  Iters,  163,  [Gbbbh,  Wil- 
liams and  Mitcbkll,  J.J.,  dissenting.] 

CLASSIFICATION  OF  CITIES.  8ee  Cox- 
stitctioxal  Law.  Com'th  ex  rel.  Atty-Oen.  r.  Den- 
worth,  A4ft. 

CO  HEIRS.  Where  one  of  several  co-heirs  is  in 
possession  of  the  land  descended,  he  is  liable  to  ac- 
count to  his  co-heirs  for  the  use  of  their  share  of  the 
land.    Clayton  v.  McCay.  402. 

COLLATERAL  INHERITANCE  TAX.  Th*» 
proviso  to  the  Act  of  May  6^  1887,  §  20:  "That  all  col- 
lateral inheritance  taxes  shall  be  sued  for  within  five 
years  after  they  are  due  and  leeally  demandable, other- 
wise they  shall  be  presumed  to  have  Wen  paid  and 
cea«e  to  bo  a  lien  as  against  any  purchasers  of  real 
estate,"  is  only  intended  to  quiet  the  title  of  pur 
chaser*  of  realty,  but,  notwithstanding  the  expiration 
of  the  five  years,  the  personal  liability  to  pay  the  tax 
remains,  and  the  lien  is  only  discharged  when  the 
land  has  been  sold     Cnllen's  Estate,  4 1 . 

The  proviso  in  the  Act  of  May  6, 1887,  that  no  estate 
valued  at  less  than  |250  shall  be  subject  to  collateral 
inheritance  tax,'refers  to  the  whole  estate,  and  not  to 
the  tegacies,  devises  or  distributive  shares  carved 
out  of  it.  (0.  C.)  Mlxter's  Estate,  182;  (0.  C.) 
Howell**  Kstate,  2LL 

French  spoliation  claims  are  not  subject  to  collateral 
inheritance  tax  when  paid  to  the  heirs  of  a  claimant. 
(U.  C.  >    Kingston's  Estate,  2&L 

A  release  or  conveyance  by  a  devisee,  legatee,  or 
distributee,  not  exempt  from  the  payment  of  the  colla- 
teral inheritance  tax.  to  one  whose  right  of  succession 
is  not  sot'ject  to  the  tax,  alter  the  devise,  lecacy  or 
distributive  share  has  once  vested,  will  not  deprive 
the  Commonwealth  of  its  tax,  even  if  the  considera- 
tion for  the  release,  or  conveyance  be  nominal.  (0.  C.) 
Prank's  Estate,  223. 

COLLATERAL  SECURITY.  See  Pbomissort 
Notks.    Van  H  ■:._en  8oap  Mfg.  Co.'s  Estate,  SSL 

COMMERCIAL  PAPER.  Persons  to  whom 
couune  ctal  paper  i*  offered  are  charged  with  notice  of 
its  character  and  of  the  character  of  its  maker  or 
dm  wee.  See  Noticb.  Mercantile  National  Bank  v. 
Lanth,  213. 

COMMISSIONER.     A  commission  is  neces- 
sary to  vest  the  right  of  an  appointed  of  the  governor 
to  an  office,  eveu  after  confirmation  by  the  senate 
(C.  P.)    Commonwealth  v.  Waller,  252. 

COMMON  CARRIERS.  The  rule  that  the 
happening  of  an  accident  to  a  passenger  while  iu  tbe 
hands  of  a  onmmon  carrier  raises  a  presumption  of 
netdigeme,  which  it  is  iucnmhent  on  the  carrier  to 
rebut,  does  not  apply  where  the  cause  of  accident  is 
as  well  known  to  the  passeuver  as  to  the  carrier. 
Pearn  v.  West  Jersey  Ferry  Co.,  ■*>f>4. 

Where  a  person  slips,  falls  aud  is  injured  on  the 
deck  of  a  ferry  boat,  during  a  snow  storm,  which  has 
begun  a  few  minutes  before  tbe  accident,  there  is  no 
evidenoe  upon  which  the  carrier  can  be  held 
liable.  Id. 


COMMON  PLEAS.  The  decision  of  the  Com- 
mon Pleas  upon  a  certiorari  by  wbicli  an  action  to 
recover  the  penalty  for  the  violation  of  a  municipal 
ordinance,  prohibiting  an  act  which  is  neither  indict- 
able nor  a  public  offence,  has  been  removed  from  a 
Justice  of  the  Peace  is  final.  Borough  of  Mahanoy 
City  v.  Wadlinger,  132. 

Where  there  is  any  dispute  about  a  fund  made  upon 
execution,  the  Common  Pleas  cannot  direct  the  sheriff 
to  distribute  :  it  can  only  order  the  money  into  Court, 
aud  distribute  through  an  Auditor.  (C.  P.)  Leinau 
v.  Albright,  liiJL 

Jurisdiction  In  canes  of  actions  for  damages  in  open- 
ing of  street,  and  change  of  grade.  See  Road  Law.  In 
re  Change  of  Grade  of  Plau  lb*6*.  In  re  Allen's  Lane, 
4M  ;  Ogden  t>.  Philadelphia,  ALL 

CONDITION.  A  devise  over  of  land,  after  a 
gift  of  fee,  in  case  the  devisee  should  "  die  without 
leaving  to  any  person,"  if  regarded  as  introducing  a 
condition  by  inference,  is  void  as  au  attempted 
restraint  of  the  alienation  of  property.  Oillmer  v. 
Daix,  330. 

CONFLICT  OF  LAWS.  Bankruptcy  proceed- 
ings in  a  foreign  State  against  one  of  its  subjects  will 
pass  the  title  to  his  property  in  this  country.  (C.  P.) 
Long  v.  Gird  wood.  2fifL 

A  citizen  of  the  United  States  domiciled  abroad,  and 
a  creditor  of  a  foreigner  whose  property  is  here 
attached,  Is,  so  far  as  the  attachment  is  concerned,  a 
foreign  creditor.  Id. 

Domicile,  not  citizenship,  determines  the  national 
character  of  persons  for  the  purposes  of  trade.  Id. 

When  the  statute  of  one  State  forbids  the  making 
of  an  assignment  for  the  benefit  of  creditors  by  a  cor- 
poration, and  a  corporation  of  that  State  enters  and 
does  business  in  auother  State  whose  laws  permit 
such  au  assignment,  au  assignment  by  said  corpora- 
tion will  be  recognized  in  the  latter  State.  (C.  P.) 
Active  Workers  v.  Sanders,  32L. 

CONSEQUENTIAL  DAMAGES.  See  Emi- 
jtasrr  Domain.    Jones  v.  Penna.  R.  K.  Co.,  32JL 

CONSIDERATION.  Payment  of  part  of  a  debt, 
after  tbe  whole  is  due,  is  no  consideration  for  a  release 
of  the  balance,  or  an  agreement  to  look  to  another 
source  for  the  payment  thereof.  (O.  C.)  Dickinson's 
Estate.  Hi 

CONSPIRACY.  On  a  trial  for  conspiracy  to 
extort  money  by  beginning  actions  for  peualties  aud 
criminal  prosecutions  and  obtaining  from  the  per- 
sons proceeded  against  money  to  settle  the  oases,  it  is 
not  error  to  charge  that  participation  in  tbe  division 
of  the  money  is  strong  evidence  of  guilt.  Common- 
wealth r.  Doughty,  178. 

CONSTITUTIONAL  LAW.  In  construing  a 
Constitution,  its  words  should  be  taken  in  their  popular 
natural  and  ordinary  meaning  rather  than  in  any  tech- 
nical or  restricted  sense.  Commonwealth  ex  rel.  Tate 
v.  Hell,  333. 

The  captions  of  a  Constitution  are  merely  intended 
to  indicate  the  general  character  of  the  articles  to 
which  they  are  prefixed.  Id. 

The  clause  in  the  Fourteenth  Amendment  of  tbe 
Federal  Constitution  that  "  no  State  shall  deprive  any 
person  of  property  without  due  process  of  law"  does 
not  prevent  a  Stale  from  giving  to  a  Court  equity  jur- 
isdiction in  partition,  although  it  deprives  a  party  to 
the  proceedings  of  a  right  to  a  jury  trial.  (O.  C.) 
Kates's  Estate,  241. 

Under  Art.  IV.,  $  8j  of  the  Constitution  of  Pennsyl- 
aania.  there  is  no  power  to  fill  a  vacancy,  occurring 
during  a  recess  of  the  senate,  in  the  office  of  Superin- 
tendent of  Publio  Instruction,  for  a  term  extending 
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CONSTITUTIONAL  LAW—  Continued. 
beyond  the  end  of  the  next  session  of  tbe  senate. 
(C.  P.)    Conimonwealth  v.  Waller,  2S2. 

A  commission  is  necessary  to  vest  title  to  an  office 
in  a  person  appointed  thereto  by  the  governor,  and 
confirmed  by  the  senate.  Id. 

Bribery  in  Art.  111.,  §  32,  of  the  Constitution  in- 
cludes all  kinds  of  bribery  at  ooromon  law,  under  the 
Constitution  and  under  any  statute.  Commonwealth 
ex  rel.  Tate  o.  Bell.  333  ;  Commonwealth  ex  re/.  Down- 
ing v.  Bell,  33ii  ;   Commonwealth  ex  rel.  Shaffer  v. 

Beii,  aaa* 

The  Act  of  March  24,  1877  (P.  L  47L  providing 
that  cities  of  a  certain  population  which  shall  a  (opt 
the  provisions  of  the  Act  shall  elect  a  reoorder,  and  its 
supplements,  are  unconstitutional,  as  iu  conflict  with 
Art.  111.,  §  7  of  the  Constitution,  because  confined  is 
their  operation  to  cities  which  shall  accept  them  by 
ordinance,  e'c.  Commonwealth  ex  rel.  Atty-Oen.  v. 
Deuworth,  440. 

Acts  of  Assembly  validating  title  acquired  under 
deeds  defectively  acknowledged  are  constitutional. 
Shrawder  v.  Snyder,  84» 

The  Act  of  May  7_,  1889,  entitled  •«  An  Act  to  prevent 
any  life  insnrauce  company  or  Agent  thereof  doing  [ 
business  in  Pennsylvania,  from  making  or  permitting  j 
any  distinction  or  discrimination  in  favor  of  individuals 
between  insurants  of  the  same  class  and  equal  expec- 
tations of  life,  in  the  amount  or  payment  of  premiums 
or  rates  charged  for  policies,  life  or  endowment  insur- 
ance, and  providing  a  penalty  for  the  violation  thereof 
is  within  the  police  power  of  the  State,  and  does  not 
violate  Art.  III.,  §  3 of  the  Constitution  of  Pennsylvania, 
requiring  an  Act  to  coutaiu  but  one  subject  which  must 
be  clearly  expressed  in  the  tills.  Commonwealth  v. 
MorningKtar,  4i2. 

The  title  of  an  Act  i>eed  not  be  a  complete  index  to 
its  provisions,  but  tbe  subject  of  the  pr  posed  legisla- 
tion must  be  »o  expressed  therein  as  to  give  notice  of 
its  puriose  to  those  especially  interested.  The  title 
to  a  supplemental  Act  is  sufficient  if  it  set  out  the 
title  of  the  original  Act,  giviug  the  date  of  its  approval 
and  declaring  itself  to  he  a  supplement  thereto,  pro- 
vided the  ti  le  of  the  original  Act  sufficiently  express 
the  subject  thereof.  City  of  Philadelphia  e.  Ridge 
Ave.  Pass.  Ry.  Co  ,  HUL 

The  Act  of  March  8,  1872  (P.  L.  2t>4),  relating  to  the 
tax  o<>  dividends  of  the  Ridge  Aveuiie  Pass.  Ry.  Co., 
entitled  "  An  Act  relating  to  the  Ridge  Avenue  Pas- 
senger Railway  Company"  is  unconstitutional,  being 
in  contravention  of  Art.  XI.,  §  8.  of  the  Constitution  of 
1790,  as  amended  in  1874,  which  requires  that  "no  bill 
shall  be  passed  ....  containing  more  than  one  subject 
which  shall  be  clearly  expressed  iu  the  title,"  etc.  Id 

The  Act  or  .April  21,  1858,  §  6,  directing  that  dama- 
ge* awarded  on  tbe  vacation  of  a  street  shall  be 
assessed  upon  the  owners  of  properties  benefited,  is 
constitutional.    In  re  Howard  Street,  IfW. 

While  the  State  is  under  no  constitutional  obligation 
to  pay  for  the  damage  caused  by  vacating  a  street,  the 
Legislatuie  may  impose  such  obligation  on  the  Com- 
monwealth or  Its  agents  by  statute;  and  the  Legisla- 
ture may  impose  the  assessed  benefit  upon  the  land- 
owner instead  of  <m  his  land  only.  Id. 

The  method  of  fixing  the  taxation  on  the  capital 
stock  of  corporations,  presented  by  Act  of  June  7_i  1879, 
is  not  unconstitutional  or  in  conflict  with  the  Consti- 
tution of  Pennsylvania.  Art.  IX.,  §  1^  or  Art.  XIV., 
§  lj  ot  the  Amendments  to  the  Federal  Constitution. 
Com'th     Brush  Hleolric  Light  Co.,  S27. 

See  Intrrstatk  Commkkcb.  City  of  Titusville  v. 
Breuuau,  534. 


CONSTITUTION  OF  PENNSYLVANIA. 

Art.  IU.,  §  3, 106,  44X 

5  7j  Mil 

S  32,  334. 

Art.  IV.,  §  8,  252. 

Art  IX..  §  1,  527. 

Art.  XIV.,  §  ^153* 

Art.  XVI.,  §  41i 
Constitution  of  1790. 

Art.  XL,  I  8,  lilfi. 
CONSTITUTION  OF  UNITED  STATES. 

Amendment,  XI V.    241,  627. 

CONSTRUCTIVE  FRAUD.  See  Fraud.  Tiscb 
o.  U'i,  5i  :  Woods  v.  Irvln,  18:». 

CONTEMPT.  The  Quarter  Sessions  made  an 
order  that  a  certain  township  road  should  be  opened  ; 
the  supervisors  did  not  obey,  and,  on  being  attached  for 
contempt,  answered  Q|  that  the  road  wan  not  neces- 
sary :  (22  that  to  open  it  would  increase  the  town-bip 
indebtedness  beyond  the  constitutional  limit.  It 
appeared  that  there  were  funds  in  the  supervisors' 
hands  wlrch  they  intended  to  apply  to  other  pur- 
poses :  he  d.  that  the  auswer  was  unsatisfactory,  ami  the 
supervisors  were  punishable  for  contempt.  Road  iu 
Roaring  Brook  Township,  141. 

A  witness  who,  on  the  trial  of  a  third  person,  re- 
fuses to  auswer  questions  which  he  is  of  opinion  will 
tend  to  orimiuaie  him,  after  being  informed  by  the 
Judge  that  the  answer  to  tbe  questions  cannot  be  used 
against  him  afterwards,  and  being  directed  to  answer, 
is  in  contempt  of  Court-  Com'th  ex  rel.  Tate  v.  Bell,  332-. 

Habeas  corpus  proceedings  where  relator  has  been 
committed  for  contempt.  See  H abbas  Corpos.  Com'th 
ex  rel.  Tate  i\  Bell,  333- 

CONTRACT.  A.  being  indebted  to  B  ,  paid  him 
part  of  the  sum  due,  and  the  \  Arties  entered  Into  an 
agreement  that  A.  should  pay  the  ba'ance  of  the  claim 
out  of  the  first  moneys  received  from  the  amount  due 
Mm  for  paving  certain  streets,  whether  such  diouhy 
was  received  from  the  city  or  otherwise  ;  no  money  was 
ever  paid  A.  on  'hat  street  paving  account,  his  claim 
haviug  been  decided  invalid:  held,  that  as  there  was 
no  agreement  in  the  original  contract  to  restrict  B.  to 
a  certain  fund  for  payment  and  there  was  no  evidence 
of  an  agreement  to  accept  the  new  agreement  as  pay- 
ment in  full,  B.  could  demand  payment  as  a  general 
creditor  out  of  A.'s  estate.  (O.  C.)  Dickinson's 
Ks  ate,  9_4_ 

When  a  contract  is  made  by  which  one  party  ia  to 
furnish  to  auolher  "sufficient  samples"  for  the  pur- 
pose of  introducing  a  new  article,  "  as  the  same  may 
be  called  for,"  if  the  parties  cannot  agree  as  to  what 
is  a  reasonable  quantity  to  be  furnished,  the  question 
must  be  lelt  to  the  jury.    Perry  p.  Jensen,  121L 

A  preceding  independent  parol  contract,  byagrautor, 
of  indemnity  against  a  defective  title  to  realty,  which 
contract  is  the  inducing  cause  of  the  purchase  of  land, 
is  not  merged  in  a  deed  subsequently  executed,  but 
confers  a  cause  of  action  if  the  title  fail.  Close  c. 
Zcll,  277. 

Where  laud  has  been  conveyed  by  deed  with  special 
warranty,  and  title  fails  from  a  cause  not  within  said 
warranty,  an  action  by  the  grantee  upon  a  preceding 
independent  parol  contract  of  indemnity  against  a  de- 
fective title,  which  contract  was  the  inducing  cause 
of  the  purchase,  is  not  in  any  sense  a  proceeding  to 
change,  alter,  modify  or  reform  the  deed.  Close  r. 
Zell,  2IL 

A.  contracted  to  erect  for  B.  a  buildiug ;  the  con- 
tract contained  the  following:  "the  decision  of  the 
engineers  ....  shall  be  final  ....  in  any  dispute 
which  may  arise  betweeu  the  parties  to  this  agree- 
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CONTRACT — Continued. 
tnent,  relative  to  or  touching  the  same,  and  ....  said 
parties  do  hereby  waive  any  right  of  action  ....  or 
other  remedy  in  law  .  ...  no  that  ihe  decision  of  the 
said  engineers  ....  shall  be  final  and  conclusive  on 
the  rights  and  claims  of  said  parties."  The  specifica- 
tions annexed  contained  the  following:  "Any  disa- 
greement ....  between  the  owners  and  contractor 
upon  any  matter  ....  arising  from  these  specifica- 
tions ....  or  the  kind  or  qnality  of  the  work  re- 
quired thereby  shall  be  decided  by  the  engineeis  .... 
whose  derision  and  interpretation  of  the  same  shall  be 
considered  final."  C.  contracted  with  A.  to  do 
certain  work:  the  plans,  specifications,  terms  and 
conditions  of  the  contract  between  A.  and  B.  w  re  ex- 
pressly made  part  of  the  contract  between  A.  aud  C, 
And  A.  reserved  the  right  to  sue  C.  for  any  damages 
he  might  suffer  from  defective  work  on  the  part  of  C. : 
held  (a),  the  sub-contract  was  subject  to  all  the  terms 
of  the  principal  contract;  (b)  in  case  of  dispute  be- 
tween A.  and  C,  C.  had  no  right  of  action  at  law,  ex- 
cept on  an  award  of  the  engineers  ;  (o)  although  the 
dispute  involved  an  alleged  fault  of  A.,  which  inter- 
fered with  C.'s  work,  the  decision  of  the  question 
rested  with  the  engineers ;  (d)  the  case  was  not 
altered  by  the  reservation  by  A.  of  the  right  to  sue  C. 
B'own  r.  Decker,  3"9. 

A  land-owner  made  a  contract  with  a  railroad  com- 
pany about  to  construct  a  road  across  his  land  as  fol- 
lows: til  will  release  to  the  company  which  under- 
takes to  construct  such  road  the  right  of  way  through 
nay  land  ....  the  damages  lo  be  assessed  when  the 
road  is  located  ;  and  the  amount  of  said  damages  to 
be  paid  in  stock  in  said  railioad.  Cost  of  fencing  uot 
included  In  damages,  provided  no  damage  is  done  my 
building,  race  or  water-power:"  held  to  mean  (lj.  that 
the  cost  of  fencing  was  not  to  be  included  as  damages, 
if  no  damage  were  done  to  the  buildings,  etc.  ;  {2j 
that  "  the  damages''  meant  all  the  damages.  Hoffmau 
v.  Bloomsburg  &  Sullivan  R.  R.  Co.,  ML 

Where,  after  an  action  has  beeu  begun  to  recover 
for  consequential  injnry  to  land  by  the  construc  tion 
of  a  railroad,  the  plaintiff  and  the  railroad  company 
enter  into  agreemeut  that  the  price  of  the  land  injured 
shall  Ihj  fixed  by  arbitrators,  and  on  payment  of  the 
same  to  be  conveye  I  to  the  railroad  company,  the  pay- 
ment to  operate  as  a  release  of  all  claims  on  the  part 
of  the  plaintiff,  such  contract  is  valid  aud  binding,  and 
will  be  a  good  defenoe  to  an  action  brought  to  recover 
the  consequential  damages.  Jones  v.  l'enua.  R.  R. 
Co.,  375. 

Attempted  assignment  of  muuioipal  contract  con- 
taining prohibition  of  assignment.  See  Assiokmsxt. 
Watson  r.  Philadelphia,  8JL 

See  Gi  araktkr.    Martinez  v.  Rarnshaw,  493. 

CONTRIBUTION.  See  Sihbtt.  Eshleman  v. 
Boleiiius,  573. 

CONTRIBUTORY  NEGLIGENCE.  SeeNso- 

MOBMCK. 

CONVERSION.  A  devise  of  realty  to  trustees 
in  trust,  to  be  reduced  into  possession,  collected,  etc., 
and  to  pay  over  income  to  the  widow  of  testator :  held 
to  work  a  conversion.  See  Wills.  (0.  C.)  Arrott'a 
Estate,  198. 

Where  a  ground-rent  is  owned  in  part  by  a  person 
non  tui  jurit,  and  is  extinguished  by  a  deed  in  which 
the  trustee  of  the  said  person  joins,  his  intere-t  is  con- 
verted into  personalty  no  less  than  the  shares  of  the 
other  owners.    (<>.  C)    Hirst's  Estate,  2LL 

CORPORATION.  A  corporation  is  private  if 
the  toundatiou  be  private,  although  Ihe  uses  to  which 
it  puts  its  property  may  be  iu  a  certain  sense  called 


CORPORATION — Continued. 

public,  L      as  affording  the  public  a  convenience. 

Twelfth  St.  Market  Co.  p.  Phila  &  Readiug  Term.  R.  R. 

Co.,  ILL 

A  corporation  authorized  to  hold  property  for  the 
maintenance  of  a  market-house,  to  sell,  mortgage,  or 
convey  the  >ame  at  pleasure,  and  lo  rent  and  dispose 
of  its  stalls  in  its  market-house  on  such  terms  as  its 
managers  may  delermiue,  is  not  a  public  corporation. 
Id. 

A  water  company  incorporated  under  the  Aot  of 
April  29^  1874,  P.  L.  93,  is  a  public  corporation,  and 
the  structures  necessary  to  its  opention  are  uot  sub- 
ject to  a  mechanic's  lien.  Quest  v.  Lower  Meriou 
Water  Co  ,  285. 

The  charter  of  a  regularly  erected  corporation  can- 
not he  assailed  in  any  merely  collateral  actiou  affeot- 
ing  the  rights  of  the  corporation.  Twelfth  St.  Market 
Co.  v.  Phila.  &  Read.  Term.  R.  R.  Co  ,  111. 

A  charter  of  a  corporation  cannot  be  attacked  in  a 
collateral  proceeding,  even  on  the  ground  of  fraud  in 
the  obtaining  of  the  charter.  (C.  P.)  Active  Work- 
ers v.  Sanders,  32L 

The  domicile  of  a  corporation  Is  in  the  State  by 
which  it  was  created.  (C.  P.)  Pierce  v  Electric  Co., 
31  I. 

The  effect  of  a  seal  upon  an  instrument  issued  by  a 
corporation  depends  to  a  great  extent  on  the  purpose 
for  which  the  instrument  is  issued.  Stevens  v.  Phila. 
Ball  Club,  Limited,  32. 

The  property  of  foreign  and  domestic  corporations, 
whether  located  permanently  or  used  temporarily  in 
this  Slate,  is  subjeot  to  taxation  by  it.  Common- 
wealth r.  Del.  L<ck,  &  West.  R.  R.  Co.,  32k 

For  the  purpose  of  taxing  a  corporation,  a  dividend 
is  prima  facie-  evidenoe  that  its  amnnut  was  earned  in 
the  taxing  year  in  which  it  was  declared,  but  it  may 
be  shown  to  have  been  made  out  of  accumulated  earn- 
ings. See  Tax  a  ti  ox.  Commonwealth  v.  Brush  Elec- 
tric Light  Co.,  527. 

A  foreign  corporation  may  assign  its  property  in 
Pennsylvania  for  the  benefit  of  its  creditors,  although 
an  Act  of  the  State  of  lis  incorporation  forbid  such  au 
assignment  in  said  Stale.  (*'.  P.)  Active  Workers  v. 
Sanders,  321. 

A  service  upon  a  domestic  corporation,  to  tie  good, 
must  be  upon  a  director,  manager,  or  other  officer; 
service  upon  a  mere  agent  is  not  sufficient,  the  Act  of 
April  8^1851  (P.  L.  354 1,  applying  only  to  foreign  cor- 
porations. (C.  P.)  Williams  v.  Del.,  Lack.  &  West- 
ern R.  R.  Co  ,  2&L 

The  fi.  fa.  given  by  the  Act  of  April  7^  1670  (P.  L.  58). 
is  in  lien  of  the  sequestration  provided  for  by  the  Act  of 
183t>  (P.  L.  58),  and  must  be  preceded  by  au  ordinary 
fi.  fa.,  which  has  l»een  returned  unsatisfied  in  whole 
or  iu  part.    Guest  e.  Lower  Merino  Water  Co.,  28JL 

Where  a  fi.  fa.  issues  to  sell  stock  in  a  corporation, 
which  is  summoned  as  a  garnishee,  the  corporation 
cannot  claim  to  have  the  plaintiff's  execution  confiued 
to  so  much  of  the  stock  as  remains  after  the  corpora- 
tion has  taken  out  atlebl  due  to  it  by  the  defendant. 
(C.  P.)    Lanahau  v.  Collins.  287. 

Devise  to  corporation  in  trust  for  charity,  when  cor- 
poration is  incapable  of  holding  subject  of  gift.  See 
Charity.  (C.  P.)  Piazier  v.  Rector  ei  al.  of  St.  Luke's 
Church,  307. 

COSTS.  A  rale  of  the  Court  of  Common  Pleas 
that  bills  of  costs  for  witnesses  at  terms  wheu  a  case 
is  continued  or  tried  must  be  filed  and  a  oopy  thereof 
served  on  the  other  party  withiu  four  days  after  the 

continuance  or  trial,  is  withiu  the  power  of  the  Court. 
Plisher  v.  Allen,  *L 
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When  the  sheriff  makes  a  special  return  in  favor  of  prosecution  and  never  shifts  from  it.  Commonwealth 
lb*  lien  of  a  purchaser  and  exceptions  are  taken  by  a  v.  Herade,  261. 

creditor  and  the  same  are  referred  to  an  Auditor,  the      Where  the  defence  is  insanity,  the  defence  mast 
exceptant,  although  unsuccessful,  will  not  be  com-  overcome  the  presumption  of  sanity  by  fairly,  not 
pel  led  to  pay  the  costs  of  the  andit,  if  he  show  that  cle  rly,  preponderating  evidence  ;  it  is  error  to  oharge 
there  was  probable  oanse  to  object  t<>  the  claim  of  hla.  that  the  insanity  most  be  olearly  proved.  Id. 
adversary.    Sansenuacher  r.  Sobickendants,  13.  Where  a  jury  is  given  by  the  Court  two  measures 

Costs  will  not  be  given  the  landlord  in  a  replevin  of  proof,  one  erroneons,  the  other  substantially  cor- 
where  the  verdict  is  partlv  in  favor  of  the  plaintiff.  rect,  there  is  sufficient  ground  for  reversal,  especially 
(CP.)    Park  f.  Holmes,  288.  I  in  a  capital  case.  Id. 

When  plaintiff  in  replevin,  who  endeavors  to  retain  j  A  defendant,  charged  with  an  assault  and  battery 
possession  of  goods  without  paying  the  balance  of  upon  one  of  his  employers,  may  prove  a  contract  with 
price  due,  pays  the  prire  into  Conn  after  a  trial  which  bis  employers  by  which  he  was  to  have  the  exclusive 
has  been  reversed,  and  the  money  is  taken  out  by  the  use  of  the  room,  In  which  he  worked,  and  where  the 


defendant,  the  plaintiff  is  liable  for  oosts.  Sommersou  assault  was  alleged  to  have  taken  place,  and  the 
r.  Hicks.  304.  employer  upon  whom  the  assault  was  committed  was 

Bringing  money  into  Court  after  action  brought  not  to  enter  the  room.  Commonwealth  p.  Ribert,  496. 
carries  with  it  a  liability  for  costs  up  to  that  time.  Id.  j  It  is  not  error  to  answer  the  point  "that  the  jury 
When  depositions  of  witnesses,  whose  testimony,  are  judges  of  the  law  as  well  as  of  the  facts,  and  may 
even  if  in  the  district,  codd  have  been  taken  only  by  upon  the  whole  case  determine  the  grade  of  the  of- 
depositiou,  might  have  been  taken  abroad,  mileage  ,  fence."  by  saying  that  "the  statement  of  the  law  by 
will  not  be  allowed  for  travel  into  the  district  where  the  Court  is  the  best  evidence,  within  yoor  reach, 
the  Court  sits.  ((J  S.  D.  C.)  Street  e.  The  Progresso,  I  of  the  law,  and,  therefore,  in  view  of  that  evidence, 
368.  and  viewing  it  as  evidence  only,  yon  are  to  be  gnided 

A  libellant  testifying  on  his  own  behalf  is  not  en-  by  what  the  Court  has  said  with  reference  to  the  law." 
titled  to  witness  fe.-s.    Id.  Commonwealth  v.  McManns,  497.    [MrrcuELL,  J.  :  "I 

CO-SURETY.  See  Scrrty.  Rshleman  r.  Bo-  'regard  the  doctrine  that  the  jury  are  judges  of  the  law 
lenins.  573.  I  as  well  as  the  facta  as  unsound  in  every  point  of  view, 

COUNSEL.  Admission  of.  See  Admissions.  Hoff- '  historical,  logical,  or  technical."] 
man  v.  Hloomsbnrg  &  Sullivan  R.  R.  Co.,  361.  In  a  murder  trial  where  the  theory  of  the  prosecu- 

Advice  of  counsel  will  not  justify  a  clieut  in  a  fi-  tion  is  that  the  killing  was  prompted  by  jealousy,  evi- 
duoiary  oapaoity  in  abandoning  his  own  commou  sense,  deuce  of  the  condui  t  of  the  prisoner,  previous  to  the 
(O.  C.)    Whiteoar'a  Kstate,  575.  j  killing  and  bearing  upon  the  question  of  jealousy,  is 

COUNSEL  FEES.  Where  connnel  performs  pro- '  admissible  to  show  motive.  Id. 
fessional  services  for  the  benefit  of  a  decedent's  estate  |     A  prisoner  has  not  the  right  to  have  answers  giveu 
and,  from  feelings  of  friendship  for  the  executrix,  in-  in  a  set  form  to  any  point  he  may  present;  the  Apt-**? 


stead  of  taking  compensation,  makes  a  present  of  his 
claim  therefor  to  the  execntrix,  she  has  the  right  in 
her  account  to  credit  herself  with  the  amonut  that 
shonld  have  been  paid  as  counsel  fees,  all  hough  iu 
point  of  fact  she  has  not  actually  paid  out  that  sum. 
(O.  C.)    Bourguignon's  Estate,  315. 

When  a  creditor  has  a  policy  ou  the  life  of  his  debtor 
and  after  the  latt^r's  death  recovers  the  insurance 
money  by  suit,  he  Is  entitled,  in  n  contest  for  the  fund 
between  him  aud  the  representative  of  decedent,  to  a 
credit  for  the  amount  paid  for  counsel  fees.  Shaffer 
v.  Spaugler,  425. 

COUNTY  ROAD.  See  Road  Law.  Common- 
wealth r.  Ruddle,  227. 

CREDITOR.    See  Drbtor  awp  Crkpitor. 

CRIMINAL  LAW-  When  an  indictment  will 
lie  under  either  of  two  sections  of  the  Crimes  Act  the 
Court  may  impose  the  sentence  authorized  by  either 
section.    Commonwealth  v.  Doughty,  17H. 

When  a  defendant  is  convicted  generally  on  an  In- 
dictment containing  seveial  counts  he  may  be  sen- 
tenced on  eaoh  count  separately.  Id. 

On  a  trial  of  seven  persons  for  conspiracy,  three 
pleaded  autre/ nig  contain,  which  plea  was,  on  de- 
murrer, overruled  :  held,  a  defendant  who  had  not  so 
pleaded  oould  not  appeal.  Id. 

During  a  trial;  a  defendant  iu  an  entirely  different 
case  was  called  for  sentence  and  made  statements 
damaging  to  the  defendant  in  the  oase  on  trial;  the 
latter  was  afterward  examined  as  a  witness  and  de- 
nied the  statement :  held,  there  was  no  ground  for 
arresting  judgment.  Id. 

In  a  criminal  case,  the  burden  to  prove  bey  nd  a 
reasonable  doubt  the  presence  of  every  ingredient 


March  31,  I860  only  provides  that  the  Court  snail  an- 
swer the  same  fully.  Id. 

A  person  who  in  the  night-time  goes  upon  the  steps 
of  a  private  dwelling  with  intent  to  commit  a  burglary, 
is  guilty  of  an  attempt  to  commit  a  burglary.  (Q  8.) 
Commonwealth  v.  Clark,  540. 

The  Supreme  Court  may  remove  a  pending  indict- 
ment and  all  proceedings  thereon  from  the  Quarter 
Sessions  by  certiorari,  but  will  do  so  with  extreme 
caution  and  only  in  a  clear  case.  Commonwealth  v. 
Delamater,  563. 

Pleading.  An  iudictment  for  forcible  detainer 
must  always  contain  an  allegation  that  the  premises 
were  detained  "  with  strong  hand"  which  words  imply 
a  greater  force  than  is  expressed  by  pi  et  armis. 
Commonwealth  v.  Brown,  14H. 

An  iudictment  for  forcible  detainer  which  does  not 
sufficiently  aver  an  estate  in  the  premises  in  the  pros- 
ecutor does  not  authorise  au  award  of  restitution.  Id. 

An  indictment  should  not  be  quashed  formatters 
which  ate  amendable  under  the  Act  of  Assembly. 
Commonwealth  r.  Mornin»star.  442. 

An  indictment  charged  that  the  defendant,  an  agent 
of  an  insurance  company  doing  business  in  Pennsyl- 
vania, did  offer  to  pay  and  allow  B.  a  rebate  of  a  por- 
tion of  the  premium,  to  wit,  the  sum  of  $50  on  a  policy 
of  insurance  to  tie  i.-sned  by  the  said  company  to  C, 
and  that  the  said  rebate  was  offered  by  the  defendant 
to  B.  as  au  Inducement  to  insure  the  life  of  C.  in  said 
company:  held,  the  indictment  should  not  have  been 
quashed.  Id. 

Practice.  In  a  prosecution  for  conspiracy  the 
Conrt  was  requested  by  the  defence  to  charge  that  as 
three  of  the  defendants  had  been  theretofore  convicted 


necessary  to  constitute  the  crime  oharged  is  ou  the ,  of  "charges  same  as  in  this  case"  there  oould  not  be 


Digitized  by  CjOOqIc 


INDEX. 


58.5 


LAW—  Continued. 
a  farther  verdict  against  them.    The  Conrt  referred  to 
the  former  trial  and  verdiot  of  gnilty,  and  added, 
"Three  of  these  parties  are  parties  to  the  snit,  hnt 

there  are  several  others  included  he'e  This 

snit  embraces  most,  if  not  all,  of  the  charges  made 
in  the  former  suit  and  I  believe  embraces  some  not  in 
that:"  held,  the  reference  was  rendered  necessary  by 
the  i nst motion  asked  for.  Commonwealth  v.  Doughty, 
178. 

When  there  is  no  request  to  the  C  nrt  to  instruct 
the  Jury  to  find  on  each  connt  of  an  indiofment  sepa- 
rately, the  omission  of  such  Instruction  is  not  error,  hi. 

CROSS-EXAMINATION.  8ee Evipkxcb.  Irvin 
v.  Irvin,  137. 

DAM.    8ee  Eabbm'xt.    Edgett  e.  Douglass,  469. 

DAMAGES.  Damages  may  be  often  recovered 
at  law  where  the  carrying  on  of  a  legitimate  business 
has  done  actual  injury  to  neighboring  land,  although 
the  business  Is  one  which  equity  would  refuse  to 
eujoin.    Rnbb  i\  Carnegie  Bros.  &  Co..  339. 

DEATH.  Presumption  of.  See  Presumption  or 
Dbath.    (<>.  C.)    Meaher's  Estate,  275. 

DEBTOR  AND  CREDITOR.  A  mere  unex- 
plained delivery  of  money  by  one  person  to  another 
doe*  not  create  the  relation  of  debtor  and  creditor. 
Lowery  v.  Robinson,  28. 

Confession  of  judgment  4°  hinder  creditors.  See 
Equity.    Kohl  v.  Sullivan  et  al..  58. 

When  creditors  may  not  attack  confessed  judgment. 
See  JrnnMRNT.    Woods  r.  Irwin,  185. 

In  what  amount  and  to  what  extent  a  creditor, may 
int>nre  the  life  of  hi*  debtor.  See  Isscranck.  CI  rich 
v.  Reinneltl.  419;  Shaffer  r.  8pangler,  425. 

DECEDENT'S  ESTATE.  The  right  of  repre- 
sentation does  not  extend  to  great  grand  nephews  and 
great-pra^id  ueices.    (O.  C.)    Kingston's  Estate,  284. 

DEED.    An  independent  contract  of  indemnity 
against  a  defective  title  to  land  does  not  necessarily 
merge  in  a  deed  afterwards  made  for  the  said  land 
See  Coxtraot.    Close  v.  Zell,  277. 

The  receipt  in  a  deed  does  not  give  rise  to  a  con- 
clusive presumption  of  payment  of  the  money  men- 
tinned  therein.    K-tlietmaii'"  Rotate,  293. 

DEFECTIVE  ACKNOWLEDGMENT.  See 
Ackxowlrdomkxt.    Shrawder  v.  Snyder,  84. 

DEPOSIT.  A  deposit  is  where  money  is  left  with 
a  banker  for  safe  keeping  subject  to  order,  and  payable, 
not  in  the  specific  money  deposited  but  in  an  equal 
sum,  whether  ft  bear  interest  or  not ;  the  transaction 
does  not  become  a  loan  or  investment  unles*  the 
money  is  left  not  for  safe  keeping,  but  for  a  fixed 
period  at  Interest,    L»w's  Estate,  490. 

DEPOSITIONS.  When  admissible.  See  Evt- 
naxcK.  Thornton  v.  Urittou,  467;  Pearn  v.  West 
Jersey  Perry  Co..  554. 

DEVI8AVIT  VEL  NON.  The  burden  of  proof 
where  nndue  influence  is  alleged  rests  upon  those 
alleging  it.    (O.  C.)    Lynch's  Estate,  367. 

DEVISE.    Se.  Wills. 

DISCRIMINATION.  See  Ixscraxch.  Coxsti. 
tttioxal  Law.    Commonwealth  v.  Morningstar,  442. 

DISTRESS.  See  Landlord  and  Tbnaxt.  (CP.) 
Esterly  Machine  Co.  p.  Spencer,  287. 

DISTRIBUTION.  See  Phaoticb.  (O.  C.) 
Sweeds's  Kstate,  544. 

DIVIDEND.  See  Stock  Dividend.  (O.  C.) 
Thomson's  Katate,  231. 

DIVORCE.  Where  a  bequest  is  made  to  a  person 
by  name,  to  which  is  added  "  husband  of  my  said 
daughter,"  a  divorce  of  the  said  budbaud  from  said 


DIVORCE — Continued. 

daughter  will  not  render  the  bequest  to  him  inopera- 
tive.   (0.  C.)    Mellon's  Estate,  120. 

After  divorce  a  husband  and  wife  do  not  inherit 
from  a  deceased  child  as  Joint  tenants,  but  each  takes 
a  share  as  a  parent,  without  any  right  of  survivorship. 
(0.  C.)    Heohfs  Bstate.  183. 

A  divorce  extinguishes  the  right  of  survivorship 
between  husband  and  wife.  Id. 

DOMICILE.  Domicile,  not  citisenship,  determines 
the  national  character  of  a  person  for  purposes  of  trade. 
(CP.)    Long  v.  Oirdwood.  299. 

CUi«ens  of  the  United  States  residing  in  Canada  for 
business  purposes,  are  foreign  creditors  so  far  as  regards 
an  attachment  here  against  a  native  of  Scotland.  Id. 

DRAFT.  An  acceptance  of  a  draft  for  over  $500, 
drawn  upon  the  "  H.  Company, "  an  association  under 
the  Act  of  June  2,  1874,  as  follows:  "  H.  Co.,  L'ted., 
per  B.  L„  chairman,"  B.  L.  having  signed  in  the 
expectation  that  another  manager  would  also  sign, 
while  it  cannot  l>e  enforced  against  the  association, 
cannot  be  treated  as  imposing  au  individual  liability 
ou  B.  L.    Mercantile  National  Bank  c.  Lauth,  213. 

EASEMENT.  A  right  to  maintain  a  dam,  tn- 
reserved  in  a  grant  of  land,  involves  the  right  to 
maintain  the  banks  by  which  the  water  Is  confined, 
and,  if  they  are  washed  away,  the  right  to  go  upon  the 
grantee's  land  for  the  purpose  of  making  »nch  repairs 
to  the  batiks  as  are  necessary  to  maintain  the  dam. 
Rdgett  r.  Douglass,  469. 

EJECTMENT.  Where  a  return  shows  a  defend- 
ant in  possession,  it  is  presumptive  evidence  of  his 
continuance  in  possession  at  the  time  of  trial,  until 
overcome  by  evidence  to  the  satisfaction  of  the  jury. 
Thornton  i\  Britton,  4C7. 

The  presumption  of  continuance  of  possession  is  uot 
overcome  by  evidence  of  the  possession  of  the  co-tenant 
of  the  person  returned  as  iu  possession,  Hub  being  no 
evidence  of  ouster  or  claim  of  title  adverse  to  said  per- 
son. Id. 

ELECTION  LAW.  Bribery  of  delegates  to 
nominating  conventions  is  a  fraud  upon  the  elective 
system.  Com'tli  *vr  rrl.  Tate  e.  Bell.  333. 
'  ELECTRIC  LIGHT  COMPANIES.  See  Tax- 
ation. Com'th  r.  Northern  Electrio  Light  and  Power 
Co.,  520;  Same  r.  Brush  Electrio  Light  Co.,  527;  Same 
v.  Kdison  Electric  Light  Co.,  531;  Same  v.  Chester 
Light  and  Power  Co.,  533. 

EMINENT  DOMAIN.  The  franchises,  as  well 
as  the  property  of  a  corporation  may  be  taken  for 
public  use  ;  but  land  already  held  for  public  use  can- 
not be  so  taken  without  a  clear  and  express  authority 
from  Legislature,  or  one  necessarily  implied  in  the 
grant.  Twelfth  St.  Market  Co.  c.  Phila.  &  Read.  Term. 
R.  R.  Co.,  111. 

The  teal  of  whether  a  use  is  publio  or  not  is  whether 
a  public  trust  is  imposed  on  the  property,  whether  the 
publio  may  eujoy  it  by  right  or  only  by  permis- 
sion. Id. 

The  property  of  a  market  company,  held  for  the 
purposes  of  a  market,  may  be  takeu  for  railroad  pur- 
poses, without  any  other  express  or  necessarily  im- 
plied legislative  authority  than  that  which  exists  by 
virtue  of  the  legislative  grant  of  power  to  build  and 
maintain  a  railroad.  Id. 

Iu  estimating  the  value  of  a  lot,  before  the  taking 
of  a  portiou  of  it  for  a  railway,  by  virtue  of  the  right 
of  eminent  domain,  its  possible  and  publio  uses  are 
important  elements,  aud  the  value  of  the  land  is  to  be 
taken  as  it  was,  uot  as  it  might  have  been  with  im- 
provements, but  still  considering  its  availability  for 
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EMINENT  DOMAIN-Co.tf.Wrf. 
particular  uses  as  an  element  of  value;  and  the  value 
of  the  remainder  of  the  land,  after  the  taking,  to  be 
considered,  is  its  value  then,  not  as  it  is  when  im- 
proved. Harris  v.  Schuylkill  River  East  Side  B.  R. 
Co.,  44. 

Details  and  ousts  of  improvements  are  not  admissible 
as  independent  facta  for  the  jury,  but  an  expert  may 
be  asked,  on  cross-examination,  whether  such  iletaiU 
have  been  taken  into  consideration  by  him  in  forming 
his  judgment.  Id. 

The  values  of  a  lot,  before  and  af  er  the  taking,  are 
the  general  market  value*  of  the  partcular  lot,  with- 
out reference  to  the  general  rise  or  fall  common  to  it 
with  other  property  in  the  same  neighborhood,  conse- 
quent upon  the  coming  of  the  railroad.  Id. 

A  railroad  oo-npa  y  took  land  in  order  to  build  its 
road  across  a  river-frotit  lot ;  good  engineering  re- 
quired a  bulkhead  to  he  built  below  low-water  mark  ; 
the  company,  having  no  right  to  build  outside  of  its 
right-of-way,  or  to  do  this  without  the  consent  of  the 
lot-owner,  agreed  that  if  the  latter  would  apply  to  the 
portwarden*  for  permission  to  build  the  bulkhead  the 
company  would  construct  it,  "  without  cost  or  ex- 
pense1' to  the  owner,  either  for  labor  or  material: 
held,  the  jnry  could  not  consider  auy  benefit  arising  to 
the  lot-owner  from  the  building  of  the  bulkhead.  Id. 

The  presence  of  a  sewer  discharging  upon  a  lot  at 
the  time  of  the  eutry  of  the  railroad,  ev.  u  though  the 
sewer  was  there  without  right,  is  a  fact  affecting  the 
value  ol  the  laud.  Id. 

The  test  of  damages  for  the  taking  of  land,  part  of  a 
large  lot,  for  railroad  purpose*,  is  'he  difference  be- 
tween the  value  of  the  entire  lot  as  it  was  just  before 
the  taking  and  the  value  of  what  is  left  after  the 
taking.  Id. 

Where  a  toll-bridge  is  tak»u  by  a  county  for  public 
use,  under  Act  of  May  8, 187«  (P.  L.  131).  the  measure 
of  damages  is  the  value  of  the  bridge  to  its  owners,  in- 
cluding therein  the  value  of  any  franchise  connected 
with  it.    Mifflin  Bridge  Co.  v.  Juniata  Comity,  399. 

The  liability  of  a  bridge  to  destruction  by  flood  or 
ice  is  to  be  considered  so  far  as  it  decreases  its  value. 
Id. 

Where,  by  the  construction  of  a  railroad,  a  farmer's 
access  to  a  stream  on  the  highway,  which  he  had  for- 
merly used  to  water  his  horses,  is  rendered  incon- 
venient, it  is  no  element  of  damage  to  his  farm,  as  he 
had  no  rights  in  the  highway  other  than  those  of  the 
general  public  Oorgas  v.  Phila ,  Ubg.,  and  Pitts. 
R.  R.  Co.,  436, 

If  the  jury  find  that  the  establishment  of  a  railroad 
statiou  near  a  farm  was  a  special  advantage  to  it,  they 
may  set  off  such  advantage  against  the  injury  done  to 
the  farm.  Id. 

Although  no  specific  evidence  be  given  as  to  the  de- 
preciation of  the  value  of  premises  from  danger  of  fire 
on  the  laying  out  of  railroad,  that  matter  may  be 
takeu  into  consideration  in  fixing  the  damages, 
when  the  evidence  shows  that  there  are  buildings  on 
the  land  of  which  part  has  been  taken  for  railroad 
purposes.  Hoffmann  v.  Bloomsburg  and  Sullivan  R. 
R.  Co.,  361. 

It  is  a  good  defence  in  an  action  for  consequential 
damages  where  land  has  not  been  taken  but  has  been 
injured,  that  the  plaintiff  agreed  to  sell  the  land  to 
the  defeudant  at  a  price  to  be  fixed  by  arbitrators, 
payment  ol  said  price  to  operate  as  a  release  of  all 
claims  by  the  plaintiff,  that  the  price  was  duly  fixed, 
and  that  the  plaiutiff  refused  to  abide  by  his  agree- 
ment.   Jones  c.  Peon.  It.  R.  Co.,  375. 

No  appeal  lies  from  the  deuldou  of  the  Common 
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Pleas,  that  bonds  offered  to  secure  damages  on  taking 
private  property  for  public  purposes,  are  adequate  in 
amount  and  with  sufficient  sureties.    Twelfth  Street 
Market  Co.  v.  Phila  &  Read  Term.  R.  R.  Co.,  111. 

In  such  bonds  under  the  Act  of  April  9,  18.16,  §  2, 
(P.  L.  281),  the  practice  is  to  designate  a  fixed  sum  aa  a 
penal 'y.  Id. 

A  deed  for  land  damages,  with  but  one  surety,  that 
surety  being  a  company  authorized  by  law  to  become 
security  for  the  payment  of  land  damages,  is  sufficient. 
(C.  P. »  In  r»  Application  of  the  Phila.  &  Read.  Term. 
R.  R.  Co.,  117. 

While  a  jury,  which  has  viewed  the  land,  is  not 
bonnd  by  the  opinion  of  the  witnesses,  it  may  not  sub- 
stitute its  own  opiuion  for  that  of  the  witnesses  re- 
garded as  a  *hole.  Hoffman  v.  Bloomsburg  &  Sullivan 
R.  R.  Co.,  361. 

EQUITY.  Jurisdiction  to  make  partitiou  by 
equitable  proceeding  may  be  given  by  statute,  without 
violating  the  Fourteenth  Amendment  of  the  Constitu- 
tion of  the  United  States.  (O.  C.)   Kates's  Estate,  241. 

Where  a  judgment  is  confessed  to  hinder  creditors, 
and  the  jadgmeut  creditor  pays  off  certain  prior  liens 
on  the  property  of  the  deb  or,  he  is  not,  on  his  judg- 
ment being  declared  fraudulent,  entitled  to  have 
allowed  to  him,  as  agaiust  creditors,  the  atnoout  ex- 
pended by  him  in  paying  off  the  liens,  although  such 
payments  have  increased  the  fund  for  the  creditors. 
Kohl  v.  Sullivan  el  aL,  58. 

A  hill  in  equity  will  uot  lie  for  the  removal  of  a 
defectively  constructed  party  wall.  (C.  P.)  Mulligan 
r.  Fitzpatrkk,  151. 

Where  a  bill  is  dismissed  for  want  of  jurisdiction, 
the  dismissal  is  uot  a  bar  to  a  second  bill.  Weigley 
v.  Coffman,  453. 

A  bona  Jul*  purchaser  for  value  is  protected  against 
any  secret  equity,  of  which  he  had  not  notice,  and  this 
protection  is  extended  to  his  vendee,  although  the 
latter  had  notice  of  such  equity.    Lo  an  r.  Eva,  464. 

Where  objection  to  jurisdiction  in  equity  is  made 
for  the  first  lime  where  the  case  comes  to  the  Supreme 
Court  on  appeal,  the  objection  will  not,  as  a  rule, 
prevail,  nnless  the  want  of  jurisdiction  is  fo  plain  that 
the  Court  would  feel  justified  in  dismissing  the  bill  of 
its  owu  motion.    Kdgelt  v.  Douglass,  4>i9. 

A  Chancellor  ought  not  to  interfere  by  way  of  man- 
datory injunction,  eveu  if  injury  be  clearly  estab- 
lished, when  there  has  been  long-continued  delay  in 
asserting  the  right  aud  a  remedy  exists  at  law.  Orue 
r.  Frideuberg,  545. 

When  the  owner  of  a  lot  of  ground,  subject  to  a 
building  restriction  in  favor  of  another  lot,  violates 
the  restriction  by  erection,  and  the  owner  of  the  domi- 
nant lot  does  not  interfere  for  a  long  time,  equity  will 
uot  compel  the  removal  of  the  erection  by  the  pur- 
chaser of  the  servient  lot.  Id. 

Semble,  the  entire  ohange  of  the  oharaoler  of  a 
neighborhood  may  justify  a  Chancellor  in  refusing  to 
restrain  a  violation  of  a  buildiug  restriction.  Id. 

A  decree  iu  equity  refusiug  an  injunction  to  restrain 
a  violation  of  a  buildiug  restriction  will  uot  bar  an 
action  to  recover  damages  for  such  violatiou.  Id. 

Equity  will  not  enforce  an  iuteuded  gift  in  trust  if 
the  transaction  still  remains  imperfect  aud  executory. 
Smith's  Estate,  565. 

Equity  will  not  sustain  an  imperfeot  gift  by  imput- 
ing a  trust  where  no  trust  is  intended.  Id. 

ERROR.  It  is  error,  for  which  a  reversal  may  be 
had,  If  a  Judge  iucorrectly  state  evidence,  when  it 
npp.-ars  that  such  *tatem.-ut  might  have  Weighed  with 
the  jury.    Perry  v.  Jensen,  126. 
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ERR  OR —  Contin  utd . 

It  Is  error  for  a  Judge  in  charging  to  refer  to  the 
consequences  of  an  unfavorable  verdict  to  either  party. 
Catasauqua  Mfg.  Co.  r.  Hopkins,  146. 

It  is  not  error  to  refuse  a  point  which  contains  a 
great  unmber  of  paragraphs,  each  containing  a  separate 
point  for  consideration.  Goigas  r.  Phila.,  Ilbg.  &  Pitta. 
R.  R.  Co.,  436. 

Where  by-laws  of  an  insnranoe  company  have  lieen 
admitted  In  evidence  uuder  objection,  contrary  to  the 
provisions  of  the  Act  or  May  11,  1881  (P.  L.  20),  and 
a  verdict  has  been  given  against  the  company,  ques- 
tions predicated  upon  the  said  by-laws  will  not  tie 
considered  on  appeal.  Pickett  v.  Pacific  Mutual  Ins. 
Co.,  456. 

Points,  although  taken  verbatim  from  the  decisions 
of  the  Supreme  Court,  cannot  always  be  answered  by 
a  simple  affirmative  ;  when  applied  to  different  circum- 
stances they  may  convey  erroneous  ideas.  Common- 
wealth r.  McManos,  497- 

ESTOPPEL.  The  city  of  Philadelphia  is  estopped 
by  the  certificate  of  its  receiver  of  taxes  as  to  tax*-* 
doe,  as  against  one  who  obtains  such  certificate  and 
in  good  faith  purchases  land  iu  reliance  thereon.  City 
of  Philadelphia  v.  Baxter,  90. 

Where  a  city  recovers  taxes  on  divide-ds  of  a  cor- 
poration under  a  certain  Act,  and  afterwards  said  Act 
is  declared  unconstitutional,  whereby  the  company 
becomes  liable  to  taxes  under  earlier  Acts,  which  taxes 
are  greater  than  those  of  the  later  Act,  the  uity  cannot 
afterwards  bring  an  action  for  any  taxes  alleged  to  b« 
doe  tor  the  years  covered  by  the  first  recovery,  bnt  it 
is  not  estopped  from  setliug  up  the  unconstitutionality 
of  the  later  Act,  in  an  action  brought  to  recover  taxes 
for  year*  subsequent  to  the  first  recovery  at  the  rate 
fixed  by  the  earlier  Acts.  City  of  Philadelphia  v. 
Ridge  Ave.  Pass.  Ry.  Co.,  106. 

Wiien  a  city  demands  and  accepts  taxes  from  a  cor- 
poration, as  due  under  a  certain  Act,  and  receipts  for 
them  as  in  full  of  all  taxes  then  due,  it  cannot  after- 
ward* set  up  the  unconstitutionality  of  the  Act  accord- 
ing to  the  terms  of  which  the  taxes  were  calculated, 
and  claim  to  recover  the  additional  amount  which 
would  have  been  paid  had  the  taxes  been  levied 
under  the  Act  which  was  really  in  force.  Id. 

Where  a  decree  is  rendered  against  land  only,  bnt 
the  defendant  obtains  a  stay  of  execution  on  the 
ground  that  the  plaintiff  has  in  bis  hand*  funds,  de- 
rived from  the  land,  more  than  sufficient  to  pay  the 
decree,  the  defendant  cannot  refuse  to  accept  the  de- 
cree in  payment  pro  tanto  of  the  amount  found  to  be 
due  and  iu  the  hands  of  the  plaintiff.  Miller  v.  Klopp, 
174. 

In  ejectment  to  recover  certain  realty  a  defendant 
is  uot  estopped  by  a  recital  in  a  bill  In  equity  filed  by 
her,  against  the  plaintiff  in  the  ejectment,  when  the 
title  to  the  land  iu  question  was  not  brought  in  issue 
by  the  bill.    Lash  c.  Spayd,  175. 

B*toppel  of  insurer  to  insist  on  condition  against 
over-insurance  by  retention  of  proof  of  loss.  See  Isscr- 
akck.  Everett  v.  London  &  Lauoashire  Fire  lus.  Co., 
203. 

Where  a  party  succeeds  in  defeating  an  action  by 
his  pleading,  by  motiou  or  the  like,  he  cannot  defeat 
a  aeoond  action  by  taking  a  position  inconsistent  with 
that  taken  in  the  first.    Weigley  v.  Coffin  an,  453. 

EVIDENCE.  Where  a  olaim  is  made  under  a 
deed,  alleged  to  be  a  forgery,  and  where  one  of  the  par- 
ties thereto  is  dead  and  his  right  has  passed  by  his 
own  act  to  a  third  person,  the  surviving  party  cannot 
testi  fy  as  to  any  matter  occurring  before  the  death  of  the 
deceased  party,  although  the  deceased  was  not  present 


EVIDENCE  -Continued. 

at  the  time  of  the  occurrence  of  said  matter,  but  was 
represented  by  an  agent  who  is  still  living.  Suther- 
land r.  Ross,  17. 

Where  a  husband  is  inoompetent  aa  a  witness  on 
account  of  the  death  of  the  other  party  to  a  transac- 
tion to  which  the  husband  was  a  party,  his  wife  is 
also  im-oinpetent.  Id. 

Where  a  lessor  in  an  oral  lease  conveys  the  demised 
premises  to  a  corporation,  subject  to  the  lea*e,  and 
afterwards  dies,  and  the  lessee,  a  partnership,  becomes 
incorporated  with  the  same  persons  aa  members  of  the. 
corporation,  which  corporation  assumes  the  lease,  a 
member  of  the  said  corporation,  who  was  also  a  mem- 
ber of  the  original  partnership  lessee  is  not,  in  ati 
action  for  reut,  a  competent  witness  to  prove  the  terms 
of  the  orignal  letting.  Arrott  Steam  Power  Mills  Co. 
r.  Way  Manufacturing  Co.,  378. 

In  the  Orphans' Court,  each  claim  is  independent 
of  every  other  and,  therefore,  a  claimant  may  be  called 
a-  a  witness  to  Rupport  a  claim  other  than  his  own, 
although  the  effect  of  his  testimony  may  be  to  create 
a  fnnd  in  which  he  may  ultimately  be  interested. 
(0.  C.)    Law's  Estate,  191. 

An  attorney  may  be  comp  'lied  to  testify  as  to  what 
took  place  in  his  presence  between  two  other  persons, 
although  both  niay  have  been  at  the  time  his  clieuts. 
(0.  C.)    Weaver's  Estate,  95. 

An  issue  having  been  granted  to  determine  the  va- 
lidity of  a  judgmeut  confessed  by  J.  to  H.,  upon  the 
allegation  of  the  defendant  in  the  issue,  G.,  that  the 
judgmeut  was  a  franduleutoue  ;  on  the  trial,  Held,  (1) 
that  J.  was  a  competent  witness  for  O.,  who  could 
not,  therefore,  examine  him  as  upon  cross-examina- 
tion or  coutradiot  him;  (2)  that  J.'s  declarations  not 
made  iu  K.'s  presence  were  not  evidence  in  the  absence 
of  proof  of  collusion  between  J.  and  K.  Unaugst  v. 
Qoodyear's  India  Rubber  Glove  MfV  Co.,  53. 

The  testimony  of  relatives,  who  avow  enmity  to  one 
brauch  of  a  family,  cannot  be  received  upon  questions 
of  pedigree  and  legitimacy  aftVoting  that  brauch. 
(O.  C.)    Kates's  Estate,  241. 

A  witness  who  testifies  that  he  has  no  knowledge  of 
the  market  value  of  land  In  question,  hut  merely 
knew  it  by  being  in  the  neighborhood,  and  had  heard 
of  some  of  the  prices,  is  incompetent  to  testify  aa  to 
the  value  of  the  land.  Oorgas  v.  P.  H.  &  P.  R.  R. 
Co.,  436. 

One  who  has  aoted  aa  a  viewer  of  land  takeu  by  a 
railroad  company  may,  on  appeal  from  the  report  of 
the  viewers,  testify  to  his  observation  while  acting  as 
viewer.  Id. 

A  witness  called  to  testify  aa  to  what  reasonable 
quantities  of  samples  has  Wen  furnished  for  the  pur- 
posH  of  introducing  a  new  arliole  throughout  the 
United  States,  under  a  contract,  is  competent,  if  he 
has  bad  a  large  experience  in  advertising  by  the  dis- 
tribution of  samples,  although  his  experience  has  been 
iu  articles  not  precisely  of  the  same  class  as  the  subject 
of  the  contract,  and  he  baa  not  distributed  throughout 
ail  the  Uuited  States.    Perry  v.  Jensen,  126. 

Where  a  plaintiff  haa  contracted  to  "  use  his  best  en- 
deavors to  iutrodnce  and  sell"  au  article  and  has  em- 
ployed an  outside  agency  to  distribute  samples,  evi- 
dence of  a  person  in  the  same  line  of  business,  and 
who  knows  the  methods  of  snob  agency,  that  such 
method  is  not  the  best  reasonable  endeavor  to  intro- 
duce said  article,  Is  admissible.  Id, 

A  sheriff's  return  that  a  defendant  in  ejectment  is 
In  possession,  is  presumptive  evidence  of  a  continu- 
ance of  his  possession  at  the  time  of  trial.  See  Ivikct- 
mbst.    Thornton  v.  Britton,  467. 
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Depositions  or  notes  of  testimony,  taken  in  a  former 
case  between  the  flame  parties,  tnay  be  admitted  when 
it  is  impracticable  to  have  the  witness  before  the  jury, 
and  the  determination  of  the  question  of  practicability 
is  largely  within  the  discretion  of  the  judge  at  nuipriiu. 
Id. 

Depositions  taken  in  one  action  are  admissible  in 
another  involving  the  same  subject-matter,  ouly  when 
the  two  actious  are  between  the  same  parties ;  it  is 
not  suftY  lent  that  one  of  the  parties  is  the  same. 
Fearn  r.  West  Jersey  Ferry  Co.,  654. 

Iu  an  action  for  negligence  by  A.  against  B.,  wherein 
C,  wife  and  administratrix  of  C.,bas  been  substituted 
as  plaiu'.iff,  a  deposition  taken  in  an  action  by  C. 
against  B.  for  injuries  received  through  the  same  ac- 
cident, is  not  admissible.  Id. 

Stenographer's  notes  of  the  testimony  of  the  defend- 
ants in  a  former  trial  are  admissible  as  evidence  of 
admissions  on  their  part.  Commonwealth  v.  Doughtjr, 
178. 

In  a  dispute  between  counsel  an  to  what  was  said 
iu  an  offer  of  testimony,  little  consequence  oau  be  at- 
tached to  the  stenographer's  notes;  they  constitute 
merely  a  declaration  of  the  stenographer  of  a  fact 
occurring  in  bis  presence.  Thompsou  ».  Ridelsperger, 
444. 

Where  a  city  sewer,  which  has  emptied  npon  a  lot, 
has  been  removed  and  the  question  is  whether  the 
said  Bewer  has  been  removed  by  a  railroad  company, 
which  has  taken  part  of  said  lot  for  its  road,  or  by 
the  city  ;  in  an  action  between  the  lot  owner  and  the 
railroad  the  record  of  an  action  iu  ejectment  by  the 
former  against  the  oily  based  on  the  maintenance  of 
said  sewer,  is  admissible.  Harris  v.  Schuylkill  River 
Bast  Side  R.  R.  Co.,  44. 

Parol  evidence  is  admisible  to  correct  a  mutual 
mistake  in  a  written  instrument  no  matter  how  plaiu 
its  words  may  be  or  how  obvious  its  meaning.  Ap- 
peal of  Kox,  Moore  &  Co.,  143. 

A.  confessed  judgment  to  his  attorney  as  "trustee 
for  my  creditors."  A  mortgage  and  bond  creditor 
claimed  to  participate  in  a  fund,  raised  by  the  sale  of 
personalty  under  the  judgment;  evidence  was  offered 
that  A.  had  specifically  told  the  attorney  that  the 
judgment  was  to  protect  "business  creditors"  and 
that  mortgage  creditors  were  not  to  be  included,  aud 
that  a  contemporaneous  paper  was  prepared  contain- 
ing the  names  of  unsecured  creditors  ouly  ;  the  fund 
was  a  few  dollars  less  than  the  whole  amount  of  the 
unsecured  dehtand  it  also  appeared  that  the  mortgage 
creditor  was  not  prejudiced  by  the  fact  that  the  judg- 
ment seemed  to  be  for  his  benefit:  htld,  the  evidence 
was  admissible  to  correct  the  mistake  and  to  confine 
the  applicability  of  the  fund  to  the  creditors  for  whom 
it  was  iutended.  Id. 

In  an  action  ou  a  contract  nnder  seal  evidence  that 
there  was  a  contemporaneous  oral  agreemeut,  pur- 
posely omitted  from  the  writing  by  the  couseut  of  both 
parties,  the  effect  of  which  would  be  to  destroy  the 
contract,  is  not  admissible.    Irvin  r.  Irvin,  137. 

Parol  evidence  is  admissible  to  show  that  a  prom- 
issory note  «ff  a  third  person  presumptively  given  as 
satisfaction  of  a  debt  was  given  as  security  only. 
VauHaageu  Soap  Mfg.  Co.'s  Estate,  69. 

Where  a  lease  exists,  which  contains  no  covenant 
on  the  part  of  the  lessor  to  repair,  evidence  of  a 
promise  to  repair,  made  prior  to  the  executiou  of  the 
lease,  cannot  be  given  in  evidence  unless  it  has  been 
omitted  from  the  lease  by  fraud  or  mistake.  (C.  P.) 
Wodock  v.  Robinson,  288. 
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Wheu  a  polioy  provides  the  method  of  ascertaining 
the  value  of  the  insured  goods,  independent  testimony 
of  their  valne  is  not  admissible.  Rverett  r.  Loudon 
&  Lancashire  Fire  Ins.  Co..  203. 

Iu  an  action  by  a  laudlord  to  recover  rent  on  an 
oral  lease  made  by  the  landlord's  vendor,  who  was 
dead  when  the  action  was  brought,  wheu  the  only 
question  in  dispute  is  what  were  the  terms  of  the 
lease,  evidence  is  not  admissible  as  to  the  custom  of 
the  vendor  in  leasing  properties,  or  of  the  landlord  in 
like  cases.  Arrott  Steam  Power  Mills  Co.  v.  Way 
Manufacturing  Co.,  378. 

Where  the  context  of  a  will  raises  an  obstacle  to 
construing  in  its  strict  sense  the  term  which  describes 
the  object  of  the  gift,  or  where  more  than  one  subject 
or  object  exists,  to  which  the  description  is  equally 
applicable,  extrinsic  evidence  is  admissible  to  remove 
the  obscurity.    (0.  C.)    Knight's  Estate,  265. 

8.  sued  C.  to  reoover  a  sum  of  money  belonging  to 
S.  and  which  should  have  been  paid  to  D.,  in  discharge 
of  a  debt  due  him  by  S.,  but  which  C.  paid  over  to  B. 
so  that  S.  was  compelled  to  pay  the  money  a  second 
time  over  to  D. :  held,  evidence  that  8.  bad  endeav 
ored  to  recover  the  amount  from  B.'s  estate,  aud  bad 
defended  the  action  brought  by  D.  on  the  ground  that 
B.  was  D.'s  agent  to  receive  the  money,  was  inadmis- 
sible, being  irrelevant.    Shaffer  r.  Corson,  121. 

Where  a  plaintilTs  case  depends  on  a  crime  imputed 
to  the  defendant,  the  evideuce  to  sustain  it  must  be 
strong  euongb  to  overcome  the  presuraptinu  of  inno- 
cence on  the  part  of  the  defendant,  but  need  not  be 
so  strong  as  to  exolude  all  reasonable  doubt  of  gnilt, 
as  iu  a  criminal  case.  Catasauqua  Mfg.  Co.  v.  Hopkins, 
146. 

When  a  witness  is  called  to  identify  a  note  and 
prove  signatures  to  a  contract,  it  is  not  permissible  to 
ask  him  ou  cross-examination  whether  the  uote  was 
not  to  be  held  until  the  performance  of  certain  condi- 
tions uot  mentioned  iu  the  contract.  Irviu  v.  Irvin, 
137. 

An  expert  upon  the  value  of  real  estate,  testifying 
in  a  case  to  recover  damages  for  the  localiou  of  a  road, 
may  be  asked  ou  cross-examination  whether  the  de- 
tails of  improvement,  the  cost  thereof,  rent  afterward, 
etc,  have  entered  into  his  estimate  of  the  value  of 
the  realty  after  the  location  of  the  road.  Harris  v. 
Schuylkill  River  East  Side  R.  R.  Co.,  44. 

Where  testimony  of  a  particular  fraudulent  act  has 
been  excluded  because  uot  inc  tided  iu  the  bill  «if  par- 
ticulars, but  a  party  has  afterwards  been  cross-exam- 
ined with  referenoe  to  said  act  without  objection  and 
has  been  re-examined  thereon,  testimony  as  to  said 
act  is  admissible  in  rebuttal  to  uoutradict  the  party. 
Catasauqua  Mfg.  Co.  r.  Hopkins.  146. 

A  refusal  to  strike  out  evideuce  received  without 
objection  is  not  reviewable  ou  error.  Lowery  v.  Rob- 
iuson,  28. 

Where  an  action  is  brought  upon  a  written  contract, 
which  is  attached,  as  an  exhibit,  to  the  statement, and 
the  defeudaut  does  uot  in  his  affidavit  of  defence  deny 
the  execution  of  the  contract  attached,  It  is  uot  error 
(especially  iu  view  of  Rule  1  of  the  Rules  of  the 
Court  of  Common  Fleas  No.  2  of  Philadelphia)  to  ad- 
mit the  contract  in  evidenoe  ou  the  trial,  although  the 
subscribing  witnesses  to  the  contract  have  not  been 
called.    (C.  P.)    Brock  v.  Wataon,  273. 

When  a  contract  has  been  admitted  without  suf- 
ficient proof  of  its  execution  by  the  defeudaut,  the 
irregularity  is  oured  by  the  subsequent  admission  of 
the  defendant  that  he  executed  the  contract.  Id. 
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A  receipt  for  money  in  a  deed  and  a  release  exe- 
cuted by  the  grantor  are  evidence  of  payment,  bat 
uot  conclusive.    Eahelman's  Estate,  293. 

Admission  or  indebtedness  by  the  grantee  and  re- 
lease in  such  cam*  are  admissible  to  rebut  the  pre- 
sumption of  payment.  Id. 

Where  the  damage  alleged  is  from  the  deposit  upon 
the  plaintiff's  land  of  gases,  fumes,  smoke,  etc.,  from 
a  ooke  furnace,  forming  on  said  land  a  black  crnst  and 
impairing  its  crop-bearing  quality,  (1)  the  shrinkage 
in  crops,  due  to  the  cause  alleged,  should  he  shown  as 
nearly  aa  possible  in  bashela  or  tons;  (2)  specimens 
of  the  crust  and  sterilising  aubstanoe*  should  be  pro- 
duced and  the  effect  of  their  presence  ezplaiued  by 
chemical  analysis  and  by  expert  testimony ;  (3)  evi- 
dence as  to  what  uses  the  plaintiff  might  have  devoted 
his  land  is  inadmissible ;  (4)  evidence  as  to  thesouroe 
from  whioh  the  material  used  in  making  the  coke  was 
obtained,  its  price  or  the  cost  of  its  mining,  is  inad- 
missible.   Robb  v.  Carnegie  Bros.  &  Co.,  339. 

While  the  evidence  of  the  witnesses  as  to  value  of 
lnud  is  not  binding  on  a  jury,  whioh  lias  viewed  the 
land,  yet  the  jury  is  not  at  liberty  to  substitute  its  own 
opinion  for  that  of  the  witnesses  regarded  as  a  whole 
Hoffman  v.  Bloouuburg  &  Sullivan  R.  R.  Co.,  361. 

Where  goods  are  claimed  as  the  property  of  an  indi- 
vidual, evidence  that  the  goods  were  in  a  room  occu- 
pied by  a  firm  of  whioh  the  claimant  was  a  member, 
and  were  under  his  control,  is  not  sufficient  to  support 
the  olaim.  Such  evideuoe  does  not  even  show  such  a 
possession  as  raises  a  yritna  facie  right  of  property. 
(C.  P.)    Blooniingdale  r.  Vietor,  272. 

On  a  olaim  of  a  right  of  property,  another  and  limited 
interest  oanuot  be  proved.  Id. 

An  unexplained  delivery  of  money  by  one  person 
to  another  is  not  evidence  of  the  creation  of  the  relation 
of  debtor  and  creditor;  the  presumption  is  rather  that 
the  money  was  received  for  an  antecedent  debt.  Lowery 
v.  Robinson,  28. 

In  an  issue  where  the  validity  of  a  judgment  is  the 
point  in  controversy  the  declarations  of  the  defendant 
in  the  judgment ,  not  a  party  to  the  issue,  are  not  ad- 
missible.   Tiech  r.  Ills,  55. 

The  giving  of  a  bill  of  sale  without  a  transfer  of 
possession  of  the  property  embraced  therein  is  not 
evidence  of  actual  fraud,  but  of  constructive  fraud 
only.  Id. 

lu  an  aotion  by  a  pipe  line  oompany  to  recover  on  a 
policy  of  insurance  upon  oil  stored  with  it,  evidence 
that  the  pipe  line  company  contracted  with  its  cus- 
tomers to  keep  insured  their  oil  when  stored  with  it 
is  admissible.  Western  &  Atlautio  Pipe  Lines  c.  Home 
Ina.  Co.,  347. 

When  an  action  has  been  brought  to  reoover  for 
negligent  conduct  of  a  business  on  the  defendant's 
premises  and  a  preliminary  injunction  has  been  issued 
in  equity  to  restrain  such  conduct,  it  is  not  proper  to 
submit  to  the  jury  the  consideration  of  the  question 
whether  the  injunction  has  been  viola<ed  in  order  to 
aid  it  determining  whether  to  give  exemplary  dam- 
ages, although  evideuoe  that,  after  the  bringing  of  the 
action,  the  practice  complained  of  continued  is  proper. 
Reiser  t>.  Mahanoy  City  Gas  Co.,  369. 

In  an  aodou  to  reoover  damages  for  the  taking  of  a 
toll  bridge  by  the  exercise  of  eminent  domain,  when 
the  bridge  company  has  given  evidence  to  show  the 
value  of  its  Stock  and  franchise,  the  defendant  may 
give  the  returns  of  thecompauy  to  the  auditor-general 
as  bearing  on  the  value  of  the  stock.  Mifflin  Bridge 
Co.  v.  County  of  Juniata,  399. 

In  such  a  case,  evideuoe  is  not  admissible  to  show 
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for  what  price  the  defendant  could  have  erected  a 
bridge  on  the  site  of  the  one  taken,  or  at  some  other 
point.  Id. 

Where  a  jury  visits  land  claimed  to  be  damaged, 
in  estimating  damages  it  should  consider  the  testi- 
mony of  witnesses  as  to  damages  in  connection  with 
the  faots  a*  they  appeared  on  the  view.  Gorgas  v. 
Phila.,  Hbg.  &  Pitts.  R.  R.  Co.,  436. 

In  case  of  Are  alleged  to  have  been  caused  by  sparks 
from  au  engine  of  a  railroad  company,  where  it  appears 
that  the  fire  could  only  have  lie^n  caused  by  an  iden- 
tified engine,  testimony  should  be  confined  to  the  con- 
dition, management,  and  practical  operation  of  that 
engine,  al*>ot  the  time  of  the  fire ;  but  where  the  en- 
gine ia  unidentified,  the  rule  of  evidence  is  enlarged 
and,  after  showing  that  the  fire  was  ooiumunicated 
from  some  of  the  defendant's  engines,  the  plaintiff  may 
show  that  the  company  was  habitually  negligent  in 
the  equipment  or  management  of  its  engines,  or  of  many 
of  them  ;  hut  this  must  be  confined  to  the  time  about 
that  of  i he  fire,  with  such  a  reasonable  latitude  as  is 
sufficient  to  enable  such  proof  to  be  practicable ;  six 
months  is  too  great  a  latitude.  Henderson  v.  Pbila.  Ar 
Reading  R.  R.  Co., 479;  and  see  same  case  under  head 
Nboliqbhcb. 

A  defendant  in  a  prosecution  for  assault  and  battery 
may  prove  a  contract  with  his  employers  by  which  he 
wan  to  have  the  exclusive  use  of  the  room  in  which  he 
worked,  and  one  of  the  employer*,  the  one  upon  whom 
the  alleged  assault  was  made,  was  not  to  outer  it.  Com- 
monwealth p.  Ribert,  496. 

Iu  a  trial  for  murder,  where  jealousy  is  alleged  as  the 
motive,  conduct  of  the  prisouer  an  hour  before  the 
killing,  bearing  upon  the  supposed  motive,  is  admis- 
sible in  evidence.  Commonwealth  v.  McManus,  497. 

Question  tending  to  criminate  witness.  See  Wit- 
■  a*a.    Commonwealth  ex  tel.  Tate  v.  Bell,  333. 

Retention  of  proofs  of  loss,  evidence  of  their  accept- 
ance. See  IfisoHARCB.  Kverett  r.  London  &  Lanca- 
shire Fire  Ins.  Co.,  203. 

EXAMINER.  An  examiner  may  adjourn  the  cross- 
examination  of  a  witness  and  his  decision  to  do  ho  is 
final.  (U.  S.  C.  C.)  Shapleigh  v.  Chester  Kleotric 
Light  and  Power  Co.,  576. 

EXECUTION'.  A  fi.  fa.  Issued  on  a  judgment, 
obtained  after  a  sheriff's  sale  under  a  prior  judgment, 
binds  the  balance  left  ou  the  sheriff's  hands  after  de- 
fraying such  judgment.    Kohl  v.  Sullivan  et  a/.,  58. 

The  fl.  fa.  given  against  a  corporation  by  the  Act  of 
April  7,  1870,  is  in  lieu  of  the  former  process  of  seques- 
tration, and  must  be  preoeded  by  an  ordiuary  fi.  fa. 
returned  unsatisfied  in  whole  or  in  part.  Guest  ». 
Lower  Merion  Water  Co.,  285. 

Where  a  fi.  fa.  issues  to  sell  stock,  the  corporation 
in  which  the  stock  is  held  cannot  have  the  execution 
restricted  to  so  much  of  the  defendant's  stock  as  re- 
mains after  the  corporation  has  takeu  out  a  debt  due 
it  by  the  defendant.  (C.  F.)  Lanahau  c.  Collins, 
287. 

A  draughtsman  in  an  architect's  office  is  not  within 
the  purview  of  any  Aot  giving  olaiinaut  of  wages  a 
preference  on  the  distribution  of  a  fuuduiade  tipou 
execution.    (C.  P.)    Leinau  v.  Albright,  lt>5. 

EXECUTOR.  Only  legatees,  distributees  and 
creditors  of  a  decedent  have  auy  standing  to  contest 
tbeaoooontof  his  exeomor  or  administrator;  credit- 
ors of  a  deceased  executor,  alleged  to  be  insolvent, 
cannot  contest  his  account  of  the  testator's  ettale,  as 
filed  after  the  death  of  the  original  executor  by  his 
executor.    (O.  C.)    Law's  Katate,  189. 

Au  executor,  teatifylug  to  his  aooount  iu  the  Or- 
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phans'  Court,  is  not  to  be  regarded  »•  a  witness  com- 
petent or  incompetent  on  tlie  ground  of  interest,  bat, 
in  st&tiog  the  account,  an  performing  an  official  act  and 
duty  imposed  upon  him  by  law.  \0.  C.)  Law  h 
Kstate,  191. 

The  legatee  for  life  of  persoualty,  who  is  also  execu- 
trix of  the  will  containing  the  legacy,  is  not  required,  in 
the  absence  of  special  cause  shown,  to  give  security 
for  the  protection  of  the  reniaiudermau.  (O.  C.)  Boar- 
guignon's  Estate,  315. 

Where  an  executor  may  have  credit  for  counsel  fees, 
not  actually  paid.    See  Cooksrl  Fkrs.    (O.  C.)  Id. 

Devise  held  to  give  power  of  sale  to  executor.  See 
Powbb.    (O.  C.)    A r roll's  Kslate,  198. 

See  Troytksb. 

EXEMPTION.  The  $300  widow's  and  children's 
exemption  takes  precedence  of  a  claim  for  the  funeral 
expenses  of  the  decedent.   (O.  C.)   Weir's  Kstate,  268. 

Where  the  widow's  exemptiou  is  claimed  in  cash, 
no  appraisement  is  necessary,  and  a  delay  of  eleven 
months  in  making  a  claim,  iu  such  case,  is  not  laches, 
where  no  rights  have  intervened.  Id. 

EXPERT.  See  Kvidkkcr.  Perry  c.  Jensen,  126  ; 
(iorgas  v.  P.  H.  &  P.  R.  R.  Co.,  436. 

FEE  SIMPLE.  A  devise  of  a  fee  will  not  be  re- 
duced by  words  of  doubtful  meaning  iu  a  subsequent 
clause  of  the  same  will.    Oillmer  p.  Daix,  330. 

Where  after  a  devise  in  fee,  there  Is  a  devise  over, 
if  the  devises  do  uot  leave  the  suhjeut  of  the  devise  to 
any  one,  the  devise  orer  is  void  as  an  attempted  re- 
straint on  the  alienation  of  the  fee.  Id. 

A  devise  "of  all  my  real  and  personal  property" 
carries  a  fee.  Id. 

An  attempted  limitation  upon  the  enjoyment,  so  as  to 
prevent  the  alienation  by  the  tenant  iu  fee,  is  invalid. 
tO.  C.)    Cooper's  Estate,  134. 

A  devise  of  a  fee  will  not  be  reduoed  by  a  provision, 
in  the  will,  that  the  devis  e  shall  have  sole  control  ot 
the  property  during  her  lifetime.    Snider  v.  Baer,  460. 

Deed  of  land  iu  fee  Pimple  carries  machinery  of  oil 
wells  on  land  at  time  of  execution  of  deed.  See 
Graktor  and  Grartrr.    Shields  r.  Delo,  427. 

FEIGNED  ISSUE.  A  feigned  istoae  under  the 
Act  of  April  20,  1846,  is  not  a  matter  of  right  upon 
request,  but  is  to  be  granted  by  the  Court  when  a  ma- 
terial fact  is  in  dispute,  aud  the  fact  of  the  dispute 
must  be  made  to  appear  to  the  Court  by  affidavit  or 
otherwise.    Irvin's  Appeal,  60. 

To  obtain  au  issue  to  test  the  validity  of  a  Judgment, 
the  oomplaiuing  creditor  should  file  au  affidavit  alleg- 
ing material  facts  in  dispute  and  their  nature  ;  if  an 
answer  to  this  be  filed,  depositions  should  be  taken, 
andou  this  the  Court  will  determine  whether  the  issue 
should  be  granted.    (C  P.)    Moore  v.  Dunn  el  al.,  63. 

FIXTURES.  8ee  Graxtob  ahd  Grartrr.  Shields 
c.  Delo,  427. 

FORCIBLE  DETAINER.  One  who^has  leased 
pre ui ires  to  another  is  not  guilty  of  forcible  detainer 
if  he  merely  refuse  to  admit  the  lessee  to  the  premises. 
Commonwealth  v.  Brown,  149. 

To  constitute  forcible  detainer  there  must  be  em- 
ployed greater  force  than  is  expressed  by  n<  el  arutii,  aud 
the  employment  of  such  force  mast  be  averred  in  the 
iudictmeut.  Id. 

Forcible  detainer  is  not  an  appropriate  remedy  for 
a  breach  of  agreement  to  give  possession  of  lands  and 
tenements.  Id. 

FOREIGN  ATTACHMENT.  Wherea  foreigi  «r 
is  declared  bankrupt  by  the  Coarts  of  his  own  country, 
a  foreign  attachment  will  uot  lie  at  th«  suit  of  a  per- 
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son  domiciled  abroad  against  the  property  of  aaid 

bankrupt  in  this  State.  (C.  P. )  Long  ».  Gird  wood,  299. 

A  foreign  corporation  which  has  registered  in  this 
State  is  liable  to  process  of  foreign  attachment.  (C.  P. ) 
Pierce  v.  Electric  Co.,  311. 

■  Garnishee  in  foreign  attachment  cannot  set  off  notes 
given  to  him  by  the  defendant  before  the  attachment 
and  n  t  d  tie  at  the  time  of  the  issue  of  the  writ.  (CP.) 
Crall  c.  Ford,  366. 

The  fact  that  a  defendant  is  insolvent  will  not  enable 
an  undue  note  given  by  him  to  the  garnishee  to  be  set 
off  by  the  latter  nnlesa  something  has  been  doue  be- 
fore the  attachment  to  show  an  application  of  the 
undue  demand  to  the  debt  dne  by  the  garnishee.  Id. 

FOREIGN  CORPORATION.  A  foreign  cor- 
poration registered  in  this  State  is  liable  to  process  of 
foreign  attachment   (CP.)  Piercer.  Electric  Co.,  311. 

Assignment  by  foreign  corporation  for  benefit  of 
creditors.  See  Cosplict  op  Laws.  (C  P.)  Active 
Workers  v.  Sanders,  321. 

See  Abatrmbht.  Jurisdiction.  Phillips  v.  Library 
Co.,  21. 

FOREIGN  JUDGMENT.  In  an  action  on  a 
foreign  judgment,  where  service  of  process  is  not  denied, 
an  affidavit  of  defenoe  which  does  not  allege  payment 
is  insufficient.  (C.  P.)  Potter  &  Hubbard  v.  Hartuetl, 

120. 

FRANCHISES.  A  franchise  is  a  privilege  ve>ated 
in  certain  persons,  by  grant  from  the  sovereign  au- 
thority iu  the  State,  to  exercise  powers  or  perforin  acts 
which,  without  such  grant,  they  could  not  perform. 
Twelfth  St.  Market  Co.  r.  Phila.  &  Reading  Terminal 
R.  R.  Co.,  111. 

Where  two  public  franchises  have  to  be  exercised  at 
the  same  point,  each  most  be  regulated  by  a  dne  re- 
gaid  to  the  other,  but  the  harden  is  on  the  last  coiner 
to  show  that  he  is  encroaching  on  the  prior  privilege 
no  more  than  necessity  requires.  Commonwealth  v. 
Ruddle,  227. 

FRAUD.  The  giving  of  a  hill  of  sale  for  personal 
property  and  the  retention  or  possession  of  the  same 
constitute  constructive,  not  actual,  fraud.  Tisch  v. 
Uts,  55. 

One  who  takes  from  another  a  judgment  to  hinder 
or  defraud  creditors,  and,  in  pursuance  of  the  common 
design,  pays  off  certain  liens  on  the  debtor's  property, 
is  not  entitled,  as  against  creditors,  to  have  the  amount 
paid  by  him  for  the  discharge  of  the  liens  allowed  hi  in. 
Kohl  v.  Sullivan  el  nt.,  58. 

Fraud  of  principal  iu  obtaining  illiterate  surety  to 
act  as  such  is  not  available  as  a  defence  to  the  surety,  ii 
he  kudw  what  paper  he  was  signiug,  although  ignorant 
of  its  effect.    (C.  P.)    Hall  v.  Tobin,  164. 

It  is  uot  fraud  in  law  on  the  part  of  a  debtor,  or  of 
his  personal  representative,  to  confess  a  judgment  for 
a  claim  barred  by  the  Statute  of  Limitations.  Woods 
p.  Irwin,  185. 

Au  allegation  that  a  charter  has  been  obtained  by 
fraud  will  not  render  the  charter  liable  to  collateral 
attack,    (t;   P.)    Active  Workers  c,  Sander*,  321. 

FRENCH  SPOLIATION  CLAIMS.  Not 
subject  to  collateral  iuheritance  tax,  when  paid  to  heirs 
of  claimant.    (O.  C.)    Kingston's  Estate,  284. 

OAS  WORKS.  See  Ndisascr.  Nbouorkcb. 
Keiser  v.  Mabauoy  City  Gas  Co.,  369. 

GIFT.  A  gift  of  personalty  is  not  effect nal  unless 
there  is  an  intention  to  relinquish  the  right  of  dominion 
ou  the  part  of  the  donor  and  to  vest  it  in  another,  aoooui- 
pauied  by  a  delivery  of  possession  or  some  equivalent 
aot.    Smith's  Estate,  565. 
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GOVERNOR.  The  governor  has  power  to  fill 
any  vacancy  occurring  in  the  office  of  county  treasurer, 
and  the  treasurer  of  the  city  of  Philadelphia,  though 
called  city  treasurer,  is  a  county  treasurer.  Common- 
wealth v.  Oellers,  158. 

Under  Art.  IV.,  f  8,  of  the  Constitution,  the  governor 
has  no  power,  on  the  occurrence  of  a  vacancy  in  the 
office  of  superintendent  of  public  instruction,  to  ap- 
point a  superintendent,  wbo  shall  hold  office  for  a 
longer  period  than  uutil  the  end  of  the  next  session  of 
the  senate.    (C.  P.)    Com  won  wealth  v.  Waller,  262. 

GRANTOR  AND  GRANTEE.  0.  convened 
to  D.  land  in  fee  simple,  for  #5,000;  on  tlie  same  day  D. 
executed  a  bond  to  O.  for  $4,300  payable  in  four 
annual  paymetits  beginning  one  year  after  the  death 
of  G.  and  by  the  bond  agreed  to  give  G.,  during  his 
life,  a  certain  proportion  of  the  produce;  also,  G.  "to 
have  he.  privilege  of  operating  his  oil  well*  on  the 
premises,  and  the  said  G.  may  at  auy  time  at  his  own 
pleasure  remove  auy  buildings,  and  the  machinery  of 
the  said  wells,  withonl  fraud  or  further  delay.-'  At 
the  time  of  conveyance,  there  were  nine  wells  in  opera- 
tion ;  during  G.'s  lifetime,  six  were  abandoned, an  i  the 
machinery,  etc.,  connected  with  them,  removed  by  him ; 
after  G.'s  death,  his  e  ecutor  claimed  the  machinery, 
tubing,  etc.,  of  the  remaining  wells:  A*/./,  the  right  to 
the  maohineiy  at  the  well*  paired  by  the  deed  to  I), 
and  it  wa«  subject  only  to  the  right  of  lemoval  by  G. 
ii>  his  life-lime.    Shield*  p.  Delo,  427. 

GROUND-RENT.  A  ground-rent  reserved  in 
Spanish  milled  dollars  is  still  payable  in  that  coin, 
although  it  has  be»-n  demonetized  by  the  United 
States,  by  Act  of  February  21,  1857,  ai-d  by  Spain,  by 
decree  iu  1868.    Johnson  e.  Ash,  537. 

GUARANTEE.  The  coutinct  of  guarantee  de- 
mauds  literal  performance  and,  while  it  may  be  affected 
by  a  trade  custom ,  that  fact  must  be  shown  by 
evidence  ;  a  Court  cannot  lake  jnd  cial  notice  thereof ;  I 
hence  in  an  aotion  on  a  contract,  which  contains  a 
guarantee  by  plaintiff,  an  affidavit  of  defence,  which 
sets  up  a  literal  breach  of  the  guarantee  is  sufficient  to 
defeat  a  rule  for  judgment.  Martinez  i'.  Earnshaw,493. 

GUARDIAN.  Llabllty  of,  where  lie  has  deposited 
money  ot  the  ward  in  bank.  See  Tbosts  abd  Trustees. 
Law's  Estate,  490. 

HABEA8  CORPUS.  Where  the  petition  for  the 
writ  sets  out  the  commitment  of  the  relator  lor  con- 
tempt, in  refusing  to  testify  as  a  witness,  an  objection 
to  the  return  that  the  commitment  does  cot  set  out 
the  contempt  or  the  facts  showing  the  jurisdiction  of 
the  Court  is  insufficient.  Commonwealth  ex  ret.  Tate 
r.  Bell,  333. 

Where  a  person  is  commited  for  contempt  in  refus- 
ing to  testify  on  the  trial  of  the  indictment  of  a  third 
person  for  bribery,  the  Court  will  uot  iu  habeas  corpus 
proceedings  consider  the  sufficiency  of  the  indictment. 
Id. 

HALF-BLOOD.  See  Ishbbitabcb.  (0.  C.)  Hint's 
Estate,  212. 

HIGHWAYS.  A  municipality  may  attach  to  its 
cou.tetit,  that  highway"  within  its  boundaries  may  be 
used  by  a  railway  company  under  the  terms  of  it* 
charter,  such  conditions  as  may  seem  good  to  it,  the 
said  municipality,  provided  they  are  not  in  conflict 
with  the  provisions  of  the  charter,  but  haiinouize 
with  it.  City  of  Philadelphia  v.  Ridge  Ave.  Pass.  Ry. 
Co..  3*8.    See  Road  Law. 

HINDERING  CREDITORS.  8ee  Equity. 
Kohl  p.  Sullivan  etal.,  58. 

HUSBAND  AND  WIPE.  The  community  of 
interest  between  husband  and  wife  is  such  that  where 
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a  husband  is  disqualified  as  a  witness,  because  of  the 
death  of  the  adverse  party  to  a  transaction  as  to  which 
he  offers  to  testify,  his  wife  is  also  disqualified.  Suth- 
erland v.  Ross,  17. 

The  right  of  survivorship  between  husband  and 
wife  is  extinguished  by  divorce,  and,  thereafter,  conse- 
quently, on  the  death  intent  te  of  a  child,  each  will 
take  a  share  as  a  parent  without  any  right  of  survi- 
vorship.    0.  C.)    Hecbt's  Estate,  183. 

A  husband  of  a  deceased  executor  is  a  competent 
witness  as  to  the  debit  side  •  f  the  account  filed  by  him, 
although  his  wife  is  a  legatee  under  the  will.  (0.  C.) 
Law's  tstate,  191. 

The  difference  between  an  action  brought  by  a 
woman  and  husband  in  her  right,  aud  one  brought  by 
the  husband  to  her  use,  is  material;  the  first  would  not 
bar  another  action  by  the  husband  in  bis  owu  right ; 
the  second  would.    Thornton  r.  Rrittou,  467. 

A  husband  by  a  contract,  signed  in  his  own  name, 
for  the  erection  of  a  house  on  his  wife's  land,  may 
subject  the  said  laud  to  liability  to  a  mechanic's  lien, 
if  the  wife  assent  to  the  contract  and  knowingly  re- 
ceive the  goods  or  material,  or  assent  to  their  use  iu  the 
construction  of  the  house,  if  they  are  furnished  on  the 
credit  of  the  building  and  are  reasonably  necessary 
for  the  improvement  of  her  separate  estate.  Bodey  & 
Livingston  i\  Thackarn,  4?0;  Revan  r.  Thackara,  473. 

See  RasoiTi.xn  Tho-ts.     Logau  v.  Eva,  464. 

See  Mahriud  Womb*. 

ILLITERACY.     See  Screty.   (C.  P.)    Hall  v. 

Toliin.  164 

INDEMNITY.  Not  a  prerequisite  to  recovery  on 
a  lost  promissory  note,  but  ouly  to  execution  on  the 
judgment.  West  Philadelphia  National  Bank  v.  Field, 
417. 

INDORSER.  Anindorser  is  not  discharged  where, 
for  the  note  upon  which  he  is  indorser,  the  holder  takes 
a  note  whose  indorsement  is  forged.  Id. 

INFANT.  A  child  four  years  of  age  cannot  be 
guilty  of  contributory  negligence.  Summers  v.  Bergner 
tt  Hngel  Brewing  Co.,  431. 

INHERITANCE.  Where  the  interest  in  a  ground- 
rent  of  a  person  uuder  disability  is,  by  extinguishment 
of  the  ground-rent,  converted  into  money,  his  next  of 
kin,  both  of  the  whole  and  of  the  half-blood,  will  take 
without  distinction.    (O.  C.)    Hirst's  Rat  ate,  212. 

INSANITY.  Measure  of  proof  necessary  to  estab- 
lish insanity  as  a  defence-  See  Crimiral  Law.  Com- 
monwealth v.  Gerade,  2(51. 

INSTRUMENT.  It  U  not  error  to  permit  conns.  1 
to  use  a  mechanical  instrument  or  applianoe.  in  the 
course  of  his  argument  to  demonstrate  a  law  of  nature. 
Hoffman  r.  Bloom? burg  k  Snllivan  R.  R.  Co.,  361. 

INSURANCE.  Any  doubt  as  to  the  meaniug  of 
a  policy  must  be  construed  in  favor  of  the  insured. 
Western  &  Atlantic  Pipe  Lines  p.  Home  Ins.  Co.,  347. 

An  iusnrance  company  which  denies  in  loto  its  lia- 
bility for  a  loss  is  not  entitled  to  take  advantage  of  a 
clause  in  its  policy,  allowing  a  certaiu  time  for  adju.-t- 
meut  and  payment.  Id. 

Under  the  provisions  of  the  Act  of  May  11,  1881,  an 
insurance  ooinpany  failing  to  attach  a  copy  of  its  by- 
laws to  its  policy  may  uot  offer  them  in  evidence,  aud, 
where  they  are  received  under  objection  aud  a  verdict 
is  tendered  agaiust  the  company,  the  Supreme  Court 
will  not  consider  questions  predicated  on  the  evideuoe 
thus  erroneously  received.  Pickett  v.  Pacific  Mutual 
lus.  Co.,  456. 

Accident  Insurance.  An  exception,  in  a  policy 
of  acoideut  insurance,  of  death  or  injury  "  from  the  in- 
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INSURANCE — Continued. 

halation  of  gas"  doe*  not  cover  the  oase  of  one  who  ia 
asphyxiated  by  gas  arising  from  a  well  into  which  he 
goes  for  the  purpose  of  work;  the  exception  covers 
only  voluntary  inhalation  of  gas,  as  in  dentistry,  sur- 
gery, etc.    Pickett  v.  Pacific  Mutual  Ins.  Co.,  450. 

A  death  from  the  sadden  and  involuntary  inhalation 
of  poisonous  gas  ia  a  death  from  an  external  accidental 
injury  within  the  meauing  of  an  aocideut  policy.  Id. 

Where  the  violent  etieot  of  gas  upon  the  body  of  the 
persou  inhaling  it  is  evident  on  a  post-mortem  exami- 
nation, the  death  has  been  caused  by  an  "  injury 
visible  upon  his  person."  Id. 

The  Act  of  May  11,  1881  (P.  L.  20),  forbidding  the 
offer  in  evidence  by  insurance  companies  of  by-laws, 
a  copy  of  whioh  has  not  been  attached  to  their  polioies, 
applies  to  accident  iusnranoe  companies.  Id. 

Fire  Insurance.  When  a  policy  provides  that 
it  "will  not  cover  unoccupied  buildings  (unless  tu- 
rn red  as  such),  and  if  the  premises  insured  shall  be 
vacated  without  the  consent  of  the  company  .... 
tlie  policy  shall  cease  and  determine,"  the  policy  ia 
not  avoided  by  the  temporary  absenoe  of  persons  from 
the  building  insured  existing  for  a  reasonable  time  in 
the  course  of  effecting  a  change  of  tenants.  Doud  r. 
Citiaeus'  Ins.  Co.,  20. 

A  stipulation  in  a  fire  policy,  limiting  the  time 
within  whiuh  an  aotion  upon  it  may  be  brought,  ia  a 
valid  contract  and  will  be  enforced ;  but  as  it  is  in 
derogation  of  the  common  law  it  will  be  strictly  con- 
strued.   Everett  v.  Niagara  Insuranoe  Co.,  201. 

In  au  action  on  a  policy  limited  by  the  terms  therein 
to  be  "commenced  within  twelve  months  after  the 
fire  shall  have  ocourred,"  it  appeared  that  the  fire  took 
place  January  6,  1887;  that  suit  was  brought  by  pre- 
cipe Decern  i^er  27,  1887;  the  defendent  appeared  d.  b. 
e.  ou  December  28,  1888;  the  return  of  the  sheriff  was 
set  aside  by  the  Court,  ou  January  11,  1889;  a  non 
pros,  wa*  entered  in  default  of  a  narr.  being  filed 
within  ayear;  on  January  25,  1889,  an  alias  summons 
issued :  on  a  reserved  point,  the  Court  below  held  that 
the  non  pros,  was  wrongly  entered,  the  defendant  hav- 
ing appeared  d.  bve.,and  service  having  men  set  aside, 
was  not  iu  Court  and  heuce  oonld  not  order  a  non 
pros,  aud  therefore  the  alias  was  merely  a  ooutinuauce 
of  the  origiual  action,  aud  the  contract  limitation  did 
not  apply :  held,  on  appeal,  that  the  alias  was  sup- 
ported by  the  prior  writ,  and  tbat  the  contract  limita- 
tion did  not  apply  to  the  period  between  the  Issuing 
of  the  two  writs.  Id. 

A  provision  in  a  policy  that,  if  the  property  shall  be 
insured  in  another  company,  the  policy  shall  be  con- 
sidered sunk  avoids  the  policy  the  instant  the  other 
insurance  is  effected;  suoli  policy  does  not,  therefore, 
constitute  "other  insurance"  within  the  meaning  of 
policies  which  provide  for  au  apportionment  of  loss 
amongst  all  the  companies  concerned  in  the  risk. 
(0.  P.)    Marshall  v.  lus.  Co.  of  Noith  America,  283. 

A  polu-y  covered  "oil  while  oontained  in  the  iron 
crude  tank  known  aa  No.  1,  situate  detached  273  feet 
ou  the  J.  farm;"  by  an  extraordinary  flood,  the  tank 
was  carried  some  live  hundred  feet  away  aud  depos- 
ited against  the  pier  of  a  railroad  bridge,  where  it 
remained  a  few  hours,  and  while  there,  toe  oil,  while 
in  the  tank,  was  burned:  held,  (1)  that  there  had 
been  no  such  removal  of  the  oil  as  would  avoid  the 
policy ;  (2)  that  the  description  of  the  location  of  the 
tank,  il  a  warranty  at  all,  was  a  warrauty  only  of  the 
location  o(  the  tank  at  the  time  the  insorauce  was 
effected,  or  at  moat  that  the  insured  woulu  not  volun- 
tarily change  the  location.  Western  &  Atlantic  Pipe 
Lines  v.  Home  ins.  Co.,  347. 
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Where  a  person  having  a  special  property  in  the 
subject  of  iusurauce,  or  a  liability  therefor  to  auotber, 
obtains  an  iusurauce  on  the  same,  without  fraud  or 
any  representation  of  ownership,  the  (usurer  cannot 
afterwards  defend  on  the  ground  that  the  insured  is 
not  the  owuwr  of  the  property.  Id. 

A  pipe  company,  authorised  by  its  charter  merely  to 
transport,  store,  insure  and  ship  petroleum,  obtained 
a  policy  upon  oil  in  its  custody,  without  any  state- 
ment as  to  ownership  ;  a  loss  having  occurred,  Ae/d.the 
defendant,  iusurer,  was  chargeable  with  notice  of  this 
fact,  and  contracted  with  reference  to  it,  and,  at  any 
rate,  was  chargeable  with  knowledge  that  the  custom 
of  pipe  lines  was  to  receive  the  oil  of  their  customers 
aud  to  insure  the  same  without  specifying  the  owner- 
ship. Id. 

In  an  action  under  such  oircnmstances,  evidence  of 
a  contract  between  the  pipe  company,  plaintiff,  aud  its 
customers  to  insure  the  oil  stored  with  it,  is  admissi- 
ble. Id. 

Where  a  company  after  a  loss,  with  full  knowledge 
of  the  circumstances,  refuses  to  pay  upon  a  specified 
grouud,  it  cauuot,  after  suit  brought,  set  np  another 
defence.  Id. 

It  ia  the  duty  of  the  insured  to  prepare  proofs  of 
loss,  and  where  proofs  are  prepared  by  alleged  agents 
of  the  iusurer,  the  latter  is  not  bound  by  their  aots 
without  ezpreee  authority  shown  in  such  agents.  Ev- 
erett v.  Londou  and  Lancashire  Fire  Ins.  Co.,  203. 

The  retention  of  proofs  of  loss  by  an  insurance 
oompany  without  objection  is  evidence  of  their  accept- 
ance by  the  company.  Id. 

Where  proofs  of  loss  are  furnished,  containing  a 
schedule  of  the  different  companies  insuring,  the 
amounts  of  their  policies  and  the  proportionate  pay- 
ment due  from  each  ou  the  basis  of  au  adjusted  loss, 
and  no  objection  is  made  by  a  oompany,  ou  account 
of  over-iusuranoe,  there  is  evidence  of  a  waiver,  by 
estoppel,  of  a  condition  against  over  insurance,  for 
silence  iu  this  regard  might  lead  the  insured  to  a  dis- 
advantageous settlement  with  the  other  companies. 
Id. 

To  constitute  a  waiver  by  implication  of  a  condition 
in  a  policy  as  to  the  time  within  whioh  an  action  mast 
be  brought  ihereon,  the  acts  amounting  to  the  waiver 
must  be  done  during  the  running  of  the  period  of  lim- 
itation, id. 

Where  a  policy  provides  a  specific  method  of  ascer- 
taining the  value  of  the  goods  insured,  no  independent 
testimony  as  to  their  value  is  admissible.  Id. 

Where  the  retention  of  proof  of  loss  is  regarded  aa 
an  acquiescence  as  to  the  value  of  the  goods  as  staled 
therein,  other  testimony  as  to  the  valne  of  said  goods 
is  irrelevant.  Id. 

Where  proofs  are  furnished  and  the  insurer  de- 
mauds  additional  ones,  whioh  are  sent,  the  insured 
thereby  waives  the  right  to  claim  that  the  first  proofs 
were  sufficient,  and  to  date  the  time  allowed  for  the 
exercise  of  an  option  by  the  Insurer  to  rebuild  fiom 
the  furnishing  of  the  first  proofs.  Kelly  v.  8un  Fire 
Office,  269. 

Where  a  policy-holder  begins  aotion  to  recover  the 
amount  of  his  insurauoe,  the  insurer  is  relieved  from 
carrying  out  an  eleotion  to  rebuild  daring  the  pen 
deucy  of  the  aotion.  Id. 

While  an  insurer  has  no  right  to  require  a  public 
officer  to  act  iu  the  adjustment  of  a  loss,  yet  a  ooutract 
that  the  insured  shall  procure  a  certificate  of  loss  from 
such  officer  is  not  void  as  against  public  policy.  Id. 

Life  Insurance.  Where  an  assignee  of  a  policy, 
who  has  no  insurable  interest,  collects  the 
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aft^r  the  death  of  the  insured,  a  payment  of  part 
thereof  to  one  interested  with  hitn.  and  whose  title  is 
no  better  than  his  own,  is  no  defence  in  an  action  by 
the  assignee,  who  had  an  insurable  interest,  to  recover 
the  amount  received  from  the  insurer.  Brennan  v. 
Prauey,  1(32. 

The  Act  of  May  7,  1889  (P.  L.  116),  prohibiting  and 
punishing  the  discrimination  by  any  life  insurance 
company  or  ageut  thereof,  in  favor  of  individuals  be- 
tween insurants  of  the  same  class  and  expectation  of 
life,  is  constitutional.  Commonwealth  v.  Moruingstar, 
442. 

Aoreditor  may  lawfully  take  out  a  policy  on  the  life 
of  his  debtor  in  an  amount  to  cover  the  debt  with  in- 
terest and  the  cost  of  insurance  and  interest  thereou 
during  the  period  of  the  expectancy  of  life  of  the  in- 
sured, according  to  the  Carlisle  Tables.  Ulrioh  r. 
Keinoehl,  419  ;  Shaffer  v.  Spangler.  425. 

Where  a  creditor  has  taken  out  a  policy  on  the  life 
of  a  debtor  and  it  is  insufficient  to  cover  the  indebt- 
edness and  insurance  money,  he  may  take  out  a  second 
policy,  and  the  validity  of  the  latter  must  be  deter- 
mined by  the  whole  amount  of  the  indebtedness. 
Shaffer  v.  Spangler,  425. 

Where  a  creditor  has  taken  a  policy  on  the  life  of 
his  debtor  and  reoeived  the  amount  of  the  insurance, 
counsel  fees  paid  by  him  in  proceedings  to  recover 
the  said  amount  are  properly  charged  in  his  favor  as  j 
between  himself  and  the  representatives  of  the  de- 
ceased debtor,  and  also  any  expense  be  has  been  at 
for  the  debtor's  funeral,  when  he  has  promised  to  pay 
the  same  on  receiving  the  policy.  Id. 

Title  Insurance.  In  an  action  on  a  policy  of  title 
insurance,  an  affidavit  of  defence  setting  up  that  the 
defendant  did  not  draw  the  deed  to  the  insured,  and 
that  it  was  misled  by  a  deed  brought  to  it  by  the  con- 
veyancer employed  by  the  defendant,  whereby  it  in- 
sured a  property  other  than  the  one  with  which  it 
thought  it  was  dealing,  is  insufficient.  (C.  P.)  Ganler 
r.  Solicitors'  Loan  and  Trust  Co.,  208. 

A  policy  of  title  insurance  is  within  the  affidavit  of 
defence  law.  Id. 

INSURANCE  BROKER.  An  insuranoe broker, 
who  is  employed  to  place  an  iusuranoe,  and  who.  de- 
livers a  paper  purporting  to  be  the  policy  of  a  com- 
pany named  therein,  when,  in  fact,  there  is  uo  such 
company  in  existence,  is  responsible  to  his  principal 
for  any  loss  which  occurs,  and  which  should  have 
been  covered  by  a  valid  iusuranoe.  (C.  P.)  Vann  v. 
Downing,  259. 

INTEREST.  Interest  is  not  recoverable  on  a 
recognizance,  drawn  in  the  form  prescribed  by  the  Act 
of  March  29,  1832,  on  an  appeal  from  the  Orphans' 
Court.    Commonwealth  r.  Wistar,  100. 

Interest  pending  an  appeal  cannot  be  made  recover- 
able by  the  action  of  the  Court  in  adding,  to  the  recog- 
nizance prescribed  by  law,  a  condition  that  the  appel- 
lant shall  pay  all  damages  that  may  accrue  to  the  ap- 
pellees hy  reason  of  the  appeal,  if  unsuccessful.  Com- 
monwealth r.  Wistar,  97. 

INTERPLEADER.  On  a  sheriff's  interpleader, 
where  goods  are  claimed  as  the  individual  property  of 
the  claimant,  the  olaim  is  not  made  out  by  evidence 
that  the  goods  were  in  a  room  occupied  by  a  firm  of 
which  the  claimant  was  a  member,  and  were  "  sepa- 
rate and  under  his  control."  (C.  P.)  Bloomingdale 
.  n.  Vietor,  272. 

On  a  olaim  of  a  right  of  property,  another  and  lim- 
ited interest  oannot  be  proved.  Id. 

INTERSTATE  COMMERCE.    An  ordinance 


INTERSTATE  COMMERCE  -Continued. 
under  orders  so  solicited,  to  obtain  a  license,  and  ap- 
plicable alike  to  persons  from  without  and  to  those 
within  the  State,  is  not  a  restraint  upon  interstate 
commerce,  but  a  legitimate  exercise  of  the  police 
power.    City  of  Titusvill*  v.  Rrennan,  5'<4. 

INVESTMENT.  See  Dxfosit.  Law's  Estate, 
490. 

"ISSUE."  Prima  facie,  means  "heir  of  body." 
Shatters  v.  Ladd,  33. 

JOINDER  OF  PARTIES.  See  Practice:.  Hill 
c.  Pardee,  450. 

JUDGMENT.  A  judgmeut  on  a  bond  accompa- 
nying a  mortgage  is  not  presumed  to  be  satisfied  by  the 
satisfaction  of  the  mortgage,  when  the  judgment  is 
allowed  to  stand  and  is  marked  to  use.  Meigs  v. 
Bunting,  1. 

In  an  issue  to  determine  the  validity  of  a  judgment, 
attacked  on  the  grooud  of  fraud,  the  owuer  of  the 
judgment  may  rest  on  it  until  evidence  is  given  of  fraud, 
to  which  he  is  a  party,  and,  unless  such  evidence  is 
given,  there  is  no  case  to  submit  to  the  jury.  Un- 
angst  v.  Ooodyear's  India  Rubber  Olove  Mfg.  Co.,  53. 

A  judgment  is  not  subject  to  be  attacked  by  means 
of  a  rule  to  open,  taken  by  a  subsequent  judgmeut 
creditor  of  the  defendant.  (C.  P  )  Moore  v. 
Dunn,  63. 

A  judgment  regular  upon  its  faoe  can  be  strioken 
off  only  for  fraud.  Maneval  e.  Township  of  Jackson, 
130. 

The  power  of  a  Conrt  to  open  a  judgment  is  very  ex- 
tensive, but  it  must  rest  on  a  foundation  of  competent 
evidence ;  it  is  irregular,  therefore,  to  open  it  on  peti- 
tion and  answer  alone,  without  any  evidence,  unless 
by  consent.    Woods  v.  Irwin,  185. 

A  judgment  ooufess  d  by  a  debtor  or  his  personal 
representative  can  only  be  attacked  by  creditors  tor 
fraud  or  collusion  ;  the  fact  that  the  debt  was  barred 
by  the  Statute  of  Limitations  will  not  give  the  credit- 
ors auy  standing.  Id. 

Where  a  defendaut  has  had  a  day  in  Conrt,  and 
has  confessed ijudginent,  he  cannot  afterwards  set  np 
that  the  debt  was  barred  by  the  Statute  of  Limita- 
tions. Id. 

While  a  judgment  may  be  opened  to  allow  the  inter- 
position of  the  Statute  of  Limitations,  it  is  not  bind- 
ing on  the  Court  to  open  the  judgment  for  such  pur- 
pose Id. 

The  fact  that  by  a  judgment,  which  has  been  con- 
fessed, a  fund  in  the  Orphans'  Court,  in  wbioh  credit- 
ors of  the  defendant's  testator  are  interested,  will  tie 
diminished,  gives  said  creditors  no  standing  to  attack 
the  judgment.  Id. 

Where  a  judgment  has  been  entered  on  a  replevin 
bond,  which  contain*  a  warrant  to  ooufess,  such  judg- 
ment is  cautionary  only,  until  the  replevin  suit  is  de- 
termined.   Clark  v.  Morss,  301. 

JURISDICTION.  The  Courts  of  Pennsylvania 
have  no  jurisdiction  over  a  corporation  of  another 
State,  not  doing  business  in  Pennsylvania,  and  cannot 
aoquire  such  jurisdiction  by  a  service  upon  an  officer 
of  the  corporation  oaaually  within  the  8tate.  Phillips 
v.  Library  Company,  21. 

The  Orphans'  Court  haa  no  jurisdiction  where  a 
question  of  title  to  realty  is  raised.  (0.  C.)  Curran's 
Kstate,  96. 

The  Common  Pleas  has  jurisdiction  to  summarily 
enforce  an  agreement  of  parties  to  an  action  to  discon- 
tinue the  same.    Bach  v.  Burke,  124. 

Where  proceedings  for  damages  in  the  opening  of  a 
In  the  Quarter 
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curried  by  appeal  to  the  Common  Pleas,  under  an 

agreement  to  waive  the  question  of  jurisdiction,  the 

Supreme  Court  wilt  not  he  astute  to  inquire  into  the 

regularity  of  the  proceeding.    Ogden  v.  Philadelphia, 

413. 

Where  objection  to  jurisdiction  in  equity  is  not 
ma«l«  until  the  case  oomea  Into  ihe  Supreme  Court  on 
appeal,  that  Court  will  not.  as  a  rule, sustain  the  objec- 
tion, unless  the  want  of  jnrisdiction  is  so  plain  that 
the  Court  would  feel  justified  in  dismissing  the  bill 
of  its  own  motion.    Edgett  v.  Douglass,  469. 

JUROR.  Where  a  juror  testifies  on  his  voir  dire 
thai  he  is  on  intimate  terms  with  one  of  the  parties 
who  has  explained  the  ca»e  to  him,  both  before  and 
after  he  was  summoned  as  a  juror,  it  is  Improper  to 
allow  him  to  sit  as  a  juror.  Calasanqua  Mrg  Co.  v. 
Hopkins,  146. 

Where  the  question  of  the  propriety  of  permitting  a 
juior  to  sit  depends  on  his  impartiality,  the  matter  in 
to  be  determined  by  the  Court  be  lore  which  the  trial 
is  had,  and  its  determination  may  be  conclusive.  Id. 

LABOR.  8ee  Pbbfkbbkd  Claim.   (C.  P.)  Leinau 

v.  Albright,  166. 

LACHES.  A  delay  of  eleven  months  in  claiming 
the  widow's  and  children's  exemption  of  $300,  where 
the  same  is  claimed  in  ca-h,  is  not  laches,  where  no 
expenses  ha»«  been  incurred,  or  rights  with  which  it 
interferes  have  intervened.  (U.  C.)  Weir's  Estate, 
268. 

A  testator  died  May  31,  1681  ;  the  Commonwealth 
claiming  her  estate  by  escheat,  took  an  appeal  from  the 
admission  or  the  will  to  probate,  Nov.  19,  1881  (be- 
fore which  date  the  estate  was  practically  distributed), 
had  an  examiuer  appointed  July  1,  1882,  who  took  the 
testimony  of  some  ten  witnesses,  at  uo  great  length, 
between  that  date  and  Mar  h,  1£67,  and  Aled  his  re- 
port, Dec-ember  3,  1890 ;  the  case  appeared  on  the 
argument  list  in  May,  1891  :  held,  the  Commonwealth 
was  guilty  of  laches.   (O.  C.)   CardwelPs  Estate,  291. 

See  Equitt.    Orne  v.  Fridenberg,  545. 

LAND  DAMAGES.    See  Road  Law.  Emixbst 

X)(i  M  A  IK . 

LANDLORD  AND  TENANT.  Where  a  tenant 
for  a  term  certaiu  sub-lets  a  portion  of  the  premises  for 
the  same  term,  aud  then  assigns  his  tenancy,  and, 
without  notice  to  the  sub  teiiaut,  whose  rights  are 
known  to  both  landlord  aud  assignee,  the  latter  sur- 
renders the  lease  prior  to  its  termination,  aud  ihe 
surrender  is  accepted  by  the  landlord,  who  immediately 
executes  to  the  assignee  a  new  lease  for  a  longer  term, 
part  of  which  covers  the  same  lime  as  the  original 
lease,  the  landlord  sustains  no  such  relation  to  the 
sub-tenant  as  will  sustain  any  right  to  distrain. 
Hessel  r.  Johnson,  102.    [Mitchkll,  J.,  dissenting  J 

To  constitute  a  forcible  detainer  by  a  landlord,  as 
against  his  tenant,  the  latti-nuust  have  had  possession 
of  the  premises  and  the  former  must,  subsequently, 
have  detained  them  by  force.  Commonwealth  r. 
Brown,  149. 

Where  goods  are  illegally  distrained  for  rent  and 
sold,  the  measure  of  damages  is  the  value  and  uol  the 
selling  price  of  the  goods.  (C.  P.)  Esterly  Machiue 
Co.  p.  Speucer,  287. 

Goods  in  possession  of  tenant  for  sale  on  commission 
are  not  distrainable.  Id. 

The  landlord  will  not  be  given  costs  in  replevin, 
where  the  verdict  is  partly  in  favor  of  the  plaintiff. 
(C.  P.)    Park  v.  Holmes,  2*8. 

Where  an  Intending  lessor  has,  orally,  promised  to 
put  premises  in  repair,  and  subsequently  executes  a 
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lease  iu  which  there  is  no  ooveuant  to  repair,  the 
lessee  cannot  recover  for  a  breach  of  the  oral  promise, 
unless  such  promise  was  omitted  from  the  lease  by 
fraud  or  mistake.  (C.  P.)  Wodock  v.  Robinson,  288. 

Evidenoe  of  custom  iu  leasing  other  properties  not 
admissible  in  action  by  landlord  for  rent.  See  Evi- 
PBitrx.  Arrott  Steam  Power  Mills  Co.  r.  Way  Manu- 
facturing Co.,  378. 

Where  a  railroad  company  leases  mines  to  a  mining 
company,  and  the  latter  so  negligently  mines  as  to  in- 
jure a  surface  owner,  the  lessor  railioad  company  is 
not  liable  to  the  surface  owner.    Hill  v.  Pardee,  450. 

LEGITIMACY.  See  Eviobkcb.  (O.C.)  Kates'* 
Hstate.  241. 

LIEN.  Of  collateral  inheritance  tax,  effect  of  Act 
of  May  6,  1887,  $  2",  passed  upon.  See  Collatbbai. 
Ihhrritakcb  Tax.    Cullen's  Estate,  41. 

Of  Taxes  Philadelphia  v.  Heister,  43.  (C.  P.) 
City  v.  Cnnyers,  152. 

Mechanic's  lieu.    See  Mechanic's  Libx. 

LIFE  ESTATE.  Will  held  to  give.  See  Witxs. 
Shatters  v.  Ladd,  33;  (C.  P.)  Pel  roe  v.  Hubbard,  193. 

LIFE  TENANT.  Where  a  life  tenant  of  per- 
sonally under  a  will  is  also  the  executrix  thereof,  and 
has  been  permitted  to  enjoy  the  possession  of  the  per- 
sonalty for  a  number  of  years,  she  will  not  be  required 
to  enter  security  for  the  protection  of  the  remainder* 
man.    (O.C.)    Bdurguiguon's  Estate,  315. 

Apportionment  of  taxes,  etc.,  betweeu  life  tenant 
and  remainderman.  See  Appobtioxmbxt.  (O.  C.) 
Pest's  Estate,  415. 

LIMITATION  OF  ACTION.  The  statute  in 
a  case  of  seduction  runs  from  the  time  of  the  seduc- 
tion.   Dunlap  p.  Linton,  451. 

Under  the  Act  providing  for  the  widening  of  Chest- 
net  Street,  Philadelphia,  the  Statute  of  Limitations 
does  not  begin  to  run  agninst  a  laud-owner  from  the 
passage  of  the  Act,  but  Irom  the  time  the  land  be- 
tween the  old  aud  the  new  Hue  is  abandoned  by  the 
owner  and  absorbed  into  the  highway  fur  the  benefit 
of  the  public    Brower  c.  City  of  Philadelphia,  87. 

The  Statute  of  Limitations  in  an  actiou  for  damage* 
for  opening  a  street  runs  from  the  time  of  aetual  physi- 
cal opening.  In  re  Change  of  Grade  of  Plan  166 ;  1* 
re  Allen's  Lane,  406. 

The  Statute  of  Limitations  runs  against  an  aotion  for 
damages,  suffered  by  a  change  of  grade,  from  the  time 
of  the  actual  physical  chauge.  Ogden  v.  Philadel- 
phia, 413. 

The  lime  within  which  an  aotion  may  be  brought 
may  be  limited  by  contract,  but  such  contract,  being 
in  deiogation  of  the  common  law,  will  be  strictly  con- 
strued.   Everelt  v.  Niagara  Ins.  Co.,  201. 

Construction  of  limitation  in  insuranoe  polioy.  See 

IXSCRAKCB.  Id. 

To  remove  the  bar  of  the  8tatute  of  Limitations 
there  must  be  a  clear  and  distinct  pmmise  to  pay,  or 
an  acknowledgment  and  identification  of  the  debt 
consistent  with  such  a  promise  ;  a  mere  declaration 
of  au  intention  to  pay  is  not  the  equivalent  of  such  a 
promise.    Lowery  v.  Robinson,  28. 

To  constitute  a  waiver  by  contract  of  a  condition 
fixing  the  lime  within  which  an  action  must  be 
brought,  the  contract  must  be  while  the  period  of 
limitation  is  running.  Everett  v.  Loudon  and  Lan- 
oashire  Fire  Ins.  Co.,  203. 

Where  A.,  having  a  disputed  aocount  against  B., 
which  is  barred  by  the  Statute  of  Limitations,  pro- 
poses to  harethe  olaim  stated  by  H.,  saying:  "  If  11. 
does  this,  TrTOBB>you  anything  I  will  pay  you,  and  if 
you  owe  me  anything  you  will  pay  me  ;  *  to  which  B. 
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replies  :  "  Yes,  sir ;  if  you  owe  me  Anything  yon  must 
pay  me,  and  if  1  owe  yon,  1  will  pay  yon,"  there  is  no 
such  admission  of  indebtedness  as  will  remove  the  bar 
of  the  rtatnte.    Linderman  e.  Pomeroy,  216. 

An  assent  to  the  correctness  of  an  accountant's 
figures,  onnpled  wiih  a  denial  of  any  deht,  will  not 
remove  the  bar  of  the  statute.  Id. 

The  mere  fact  that  a  judgment  has  been  confessed 
for  a  debt  which  is  barred  by  the  8tatote  of  Limita- 
tions, is  not  such  a  fraud  as  will  subject  the  jndgment 
to  atUck  by  the  creditors  of  the  defendant.  Woods  p. 
Irwin,  185. 

Neither  a  debtor,  even  thongb  insolvent,  nor  his 
executor  or  administrator,  is  bound  to  interpose  the 
Statute  of  Limitations  against  a  recovery.  Id. 

LIQUOR  LAW.  Mandamus  to  the  Quarter 
Ben-inn*  requiring  it  to  issue  a  wholesale  license  where 
there  was  no  remonstrance  against  the  petitioner  and 
the  petition  alleged  that  he  was  a  citizen  of  (he  United 
States,  of  temperate  habits  and  good  moral  character, 
refused.    Com'th  ex  re/.  Ostertag  r.  Fell,  429. 

LOST  NOTE.  See  Promissory  Notb.  West  Phil- 
adelphia National  Bank  9.  Field,  417. 

MANDAMUS  to  compel  Quarter  Sessions  to 
issue  wh  lesate  liquor  license  refused.  See  Liquor 
Law.    Com'th  ex  re/.  Ostertag  v.  Fell,  429. 

MANUFACTURING  COMPANIES.  See 
Taxation.  Com'th  r.  Northern  Kleotric  Light  and 
Power  Co.,  620;  Same  v.  Brush  Blecrio  Light  Co., 
627  ;  8ame  v.  Kdison  Electric  Light  Co.,  531  ;  Same 
v.  Chester  Kleotric  Light  and  Power  Co.,  533. 

MARKET  HOUSE.  A  market  house  is  not  a 
public  use.  Twelfth  St.  Market  Co.  p.  Phfla.  &  Read. 
Terminal  R.  R.  Co..  111. 

MARRIED  WOMEN.  A  married  woman  has 
only  those  powers  over  her  separate  estate  which  are 
actually  and  expressly  conferred  by  the  instrument 
creating  it.    Funk's  Estate,  557. 

In  order  to  validate  a  contract,  invalid  on  Account  of 
covertnre,  by  a  promise  made  after  the  coverture  has 
terminated,  the  promise  must  be  express,  and  clear 
and  distinct  in  its  terms,  and  snch  contract  is  enforce- 
able onl  v  according  to  the  terms  of  the  promise.  Kelly 
v.  Eby,  26. 

In  an  action  to  recover  money  loaned  to  a  married 
woman,  before  the  Act  of  18h7,  a  promise  made  by  the 
debtor  after  becoming  discovert,  as  follows  :  "  Accord- 
ing as  I  get  the  money  from  n:y  boarders  I  will  give 
yon  so  much  nntil  I  pay  yon  the  money,"  is  insuffi- 
cient to  support  an  Action.  Id. 

A  deed  of  a  married  woman  made  prior  to  1848, 
containing  an  acknowledgment  which  is  defective,  in 
that  it  does  not  set  out  the  separate  examination  of 
the  grantor,  is  validated  by  the  Acts  of  April  11,  1848, 
P.  L  526  ;  January  24,  1849,  P.  L.  676,  and  April  25, 
1860,  P.  L.  576.    8brawder  v,  Snyder,  84. 

See  Husband  and  Wivb. 

MASTER  AND  SERVANT.  The  test  of  the 
liability  of  a  master  to  his  servant,  for  a  personal  in- 
jury snffered  by  the  latter  in  the  former's  employ,  is 
negligenoe,  not  danger.  Monies  v.  Delaware  and  Hud- 
eon  Canal  Co.,  H>. 

An  honest,  though  mistaken,  exercise  of  judgment 
by  a  competent  employe  in  the  course  of  his  employ- 
ment can  never  be  snob  negligenoe  as  will  render  the 
employer  liable  to  a  fellow-emploje.  Id. 

Where  an  employer  has  furnished  his  employe  with 
tools  and  applianoee  which,  thonelin^of  the  best 
character,  may,  by  ordinary  e*.J00rv&*&  without 
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danger,  be  is  not  liable,  if  an  accident  happeu  to  the 
employe.    Beroisch  v.  Roberts,  169. 

An  nnploye  who  has  had  the  opportunity  of  becom- 
ing acquainted  with  the  risks  of  his  situation  and 
accepts  them,  cannot,  afterwards,  complain  if  that  of 
which  he  takes  the  risk  subsequently  happens  and  he 
is  injured  thereby.  Id. 

The  plaintiff,  a  workman,  was  engaged  in  pushing  a 
"  buggy,"  loaded  with  iron,  over  a  tramway  in  an  iron 
mill ;  the  bnggy  used  for  the  purpose  had  a  flat  floor, 
iu  the  corners  of  which  were  holes,  into  which  were  put 
iron  rods  to  prevent  the  load  from  slipping;  the  holes 
iu  the  particular  buggy  had  become  worn,  and  the 
rods  would  not  remain  in  place;  the  iron  fell  off  and 
injured  the  plaintiff.  There  was  some  evidence  that 
the  load  was  improperly  placed,  and  no  evideuce  of 
knowledge  on  the  part  of  the  employer,  defendant,  of 
the  defect  In  the  buggy  :  held  (1).  plaintiff  was  charge- 
able with  knowledge  of  the  fact  that  the  pins  were  not 
in  place,  and  hence  was  barred  of  a  recovery  on  the 
ground  of  contributory  negligenoe;  (2)  that  if  the 
accident  were  the  result  of  improper  loading,  it  was 
the  re-nit  of  negligence  of  a  fellow-workman  of  the 
plaintiff,  for  which  the  employer  was  not  liable.  Id. 

MBA8URE   OF  DAMAGES.    In  an  aotion 
i  on  a  recoguixanoe  upon  an  appeal  from  a  decree  of 
the  Orphans'  Court,  drawn  as  prescribed  by  the  Act  of 
'  March  29,  1832,  §  59,  interest  is  not  recoverable  by 
way  of  damages.    Commonwealth  r.  Wistar,  97,  100. 

In  fixing  damages  in  an  action  to  recover  for 
personal  injuries,  the  jury  should  consider,  in  addi- 
j  tion  to  loss  of  time  and  the  expenses  incurred  by  the 
1  plaintiff  by  reason  of  the  injury,  the  pain  and  incon- 
i  venience  resulting  from  it,  and  make  such  allowauce 
!  therefor  as  under  all  the  circumstances,  including  the 
1  age,  habits,  and  pursuits  of  the  plaintiff,  may  seem 
just  and  reasonable,  not  overlooking  the  absence  of 
i  a  cruel  or  wanton  purpose  on  the  part  of  the  defend- 
ant.   Raker  r.  Penna.  Co.,  220. 

The  proper  measure  of  damages  sustained  by  a 
land-owner  by  reason  of  a  change  of  grade  in  the 
road  on  which  his  property  abuts  is  the  difference 
between  the  market  value  of  his  land  immediately 
before  and  that  immediately  after  the  change;  and 
expense  to  whkh  the  land -owner  might  lie  put  iu 
consequence  of  the  change,  injury  to  business,  etc  , 
cau  only  be  taken  into  consideration  as  elements  in 
determining  the  market  value;  they  cannot  be  an 
independent  source  of  damages.  Chambers  r.  Bor- 
ough of  South  Chester,  249. 

The  measure  of  damages  where  goods  are  illegally 
distrained  and  sold  is  the  value  of  the  goods,  not  the 
price  for  which  they  sold.  (C.  P.)  Bsterly  Machine 
Co.  p.  Spencer,  2»7. 

Where  a  legitimate  business,  which  Is  in  no  sense  a 
development  of  the  resources  of  the  land  upou  which 
it  is  carried  on,  is  conducted  without  negligence  aud 
worka  injury  to  neighboring  land,  iu  an  action  there- 
for, the  measure  of  damages  is  the  actual  injury  done 
to  the  soil  and  crops,  without  regarding  any  deprecia- 
tion in  selling  value  caused  by  the  business  being 
considered  an  undesirable  one  to  have  conducted  ou 
a  neighboring  property.  Robb  v.  Carnegie  Bros.  & 
Co.,  Limited,  339 

Where  the  verdict  shows  that  the  damages  have 
been  arrived  at  by  the  adoption  of  an  erroneous 
measure  or  a  mistake  in  computation,  the  Judge  at 
niti  priue  should  not  hesitate  to  set  the  verdict  aside. 
Id. 

I    Where  a  Ion  of  business  to  a  hotel  is  alleged  as  the 
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result  of  negligence  in  the  conduct  of  au  obnoxious 
business  on  a  neighboring  property,  the  measure  of 
damage*  is  the  aotaal  falling  off  of  income  bo  far  as 
that  can  be  traced  to  the  alleged  canse,  and  that  must 
be  shown  not  conjectured  without  evidence  to  sup- 
port  it.    Reiser  v.  Mahanoy  City  Gas  Co.,  369. 

Exemplary  damages  may  be  given  in  an  action  for 
negligence,  where  it  in  shown  that  the  negligent  prac- 
tice complained  of  continued  after  the  briuging  of  this 
action.  Id. 

For  land  taken  for  street,  see  Road  Law.  Whitaker 
v  Borough  of  Phneuixvllle,  30  ;  for  land  taken  for  rail- 
road, see  Emirknt  Domaih.  Harris  v.  Schuylkill 
River  Kast  8ide  R.  R.  Co.,  44;  for  bridge  taken  by 
oonuty.  See  Mifflin  Bridge  Co.  r.  County  of  Juniata, 
399. 

MEASURE  OF  PROOF.  Where  the  plaintiff's 
case  depends  ou  an  alleged  crime  of  the  defeudaut,  it 
must  be  made  out  by  evidence  strong  enough  to  over- 
come the  presumption  of  innocence  which  exists  in 
favor  of  the'  defendant,  but  it  is  not  necessary  to 
establish  that  guilt  beyond  all  reasonable  doubt,  as  in 
a  criminal  case.  Catasauqua  Mfg.  Co.  v.  Hopkins, 
146. 

MECHANICS'  LIENS.  A  mechanic's  lien  for 
alterations  and  additions  which  does  not  aver  that 
notice  of  intention  to  file  a  lien  was  given  to  the 
owner  at  the  time  of  furnishing  the  materials  or  doing 
the  work,  is  fatally  defective.  (C.  P.)  Kramer  v. 
Crump,  Iti. 

The  Act  of  May  18,  1887  (P.  L.  118),  repeals  by 
implication  the  Lien  Act  of  August  1,  1868.  Id. 

A  mechanic's  lien  for  a  gas  machine  will  not  be 
stricken  off  on  motion,  where  the  character  of  the 
maohlne  doea  not  appear  in  the  lien  or  bill  of  particu- 
lars.   (C.  P.)    Penua.  Gas  Light  Co  c.  Gill,  36. 

The  necessary  structures  of  a  water  company,  incor- 
porated under 'the  Act  or  April  2»,  1874  (P.  L.  93), 
are  not  subject  to  a  mechanic's  lien.  Guest  e.  Lower 
Merlon  Water  Co.,  285. 

To  deprive  a  sub-contractor  of  his  right  to  Die  a  lien, 
the  agreement  between  the  owner  and  contractor  that 
no  liens  shall  be  filed  must  be  clear,  positive  and 
precise.    (C.  P.)    Lloyd  r.  Kranse,  305. 

Where  a  husband  makes  a  contract  in  his  own  name 
for  the  erection  of  a  house  on  his  wife's  property,  a 
mechanic's  lien  may  be  filed  against  the  said  property 
if  the  wife  have  assented  to  the  oontract,  and  received 
the  goods  or  materials  or  consented  to  their  use  in 
the  building  of  the  house,  and  the  same  be  reason- 
ably necessary  for  the  improvement  of  the  wife's 
separate  estate  and  have  been  furnished  ou  the  credit 
of  the  building.  Bodey  &  Livingston  t>.  Thaokara, 
470  ;  Bevan  ».  Thaokara,  473 

A  claim  under  the  Mechanics'  Lien  Law  muRt  set  forth 
the  nature  of  the  work  and  materials,  with  anch  a 
specification  of  the  building  as  will  exclude  work  done 
or  material  supplied  for  anything  else.  Bevan  v. 
Thaokara,  473. 

A  lien  was  filed  against  a  dwelllng-honse,  properly 
described,  the  particular  items  "  being  specifically  Bet 
out  in  bill  annexed,  aud  made  part  of  the  claim  and 
furnished  for  the  erection  of  said  building;"  in  the 
ctption  of  the  hill  of  particulars  appeared  the  words, 
"House  and  Hable  near  R. :"'  held,  the  lien  was  good 
only  for  the  materials  used  in  the  construction  of  the 
dwelling-house  ;  it  was  not  good  for  those  used  in  the 
erection  of  the  stable.  Id. 

A  sub-contractor  is  chargeable  with  notice  of  all 
f  e  terms  of  the  contract  between  the  original  con- 
tractor and  the  owner.  Id. 
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A  oontraot  between  the  owner  of  a  dwelling  modi  a 
contractor  for  work  thereon,  that  "the  owner  will  not 
in  any  manner  be  answerable,  for  any  of  the  materials 
or  other  things  used  and  employed  in  finishing 
and  completing  said  works,"  and  that  there  shall 
not  "  be  auy  legal  or  lawful  claims  against  the  con- 
tractor in  any  manner,  from  any  source  whatever  fur 
work  or  materials  furnished."  is.  in  effect,  an  implied 
covenant  that  uo  Hens  shall  be  filed  and  binds  a  sob- 
contractor.    Dershimer  v.  Maloney,  4T7. 

MERGER.    See  Drrp.    Close  r.  Zell,  277. 

MILEAGE.  Refusal  of  allowance  of.  See  Costs. 
(U.  S.  I).  C)    Street  v.  The  Progresso,  368. 

MISTAKE.  Correction  of  mistake  in  Judgment 
in  trust,  by  supplying  the  names  of  the  creditors  for 
whose  use  it  was  intended,  with  the  effect  of  excluding 
others  apparently  within  the  trust.  See  Enosxcs. 
Appeal  of  Pox,  Moore  el  al.,  143. 

MONEY.  Money  of  a  defendant,  not  on  his  person, 
may  be  taken  in  execution  ;  this  rule  covers  the 
balance  iu  the  hands  of  a  sheriff  produced  by  a  sale 
upon  execution,  after  paying  the  execution  creditor. 
Kohl  v.  Sullivan  et  al.,  58. 

MORTGAGE.  Satisfaction  of  a  mortgage  does 
not  work  a  satisfaction  of  the  judgment  or  the  bond 
accompanying  it  wheu  the  latter  is  allowed  to  stand 
and  is  marked  to  use.    Meigs  v.  Bunting,  1. 

A  mortgagee  is  regarded  a*  a  purchaser  and  is  pro- 
tected from  all  secret  equities  and  trnsta  of  which  he 
had  no  notice,  and  a  purchaser  at  sheriff's  sale  under 
the  mortgage  is  protected  by  the  mortgagee's  want  of 
notice.    Logan  v.  Eva,  464 

Such  purchaser  does  not  lose  protection  because  he 
was  the  surety  on  the  bond  accompanying  the  mort- 
gage- Id. 

See  Noticb.    Meigs  v.  Bunting;,  1. 

MUNICIPALITY.  Where  a  city  makes  two 
contracts  with  the  same  person,  in  an  action 
brought  by  him  upon  one  it  may  set  off  the  damages 
accruing  through  his  failure  to  fulfil  the  other,  and, 
where  the  oontraot  prohibits  assignment  or  sub  letting, 
it  may  exercise  this  right  even  against  a  use  plaintiff, 
who  has  advanced  money  to  the  legal  plaintiff  on  the 
faith  of  hia  contract.    Watson  c.  Philadelphia,  86. 

A  municipality  which  possesses  a  register  of  unpaid 
taxes  is  bound  by  its  certificate,  as  to  the  oontents 
thereof,  given  to  one  who  procures  and  acts  upon  the 
same  in  good  faith.  Philadelphia  v.  Anderson  and 
Baxter,  90. 

A  township  is  not  bonnd  by  the  act  of  its  supervisors 
in  borrowing  money  under  ordinary  circumstances, 
but  is  bound  where  the  money  is  borrowed  to  enable 
the  supervisors  to  perform  their  duties  in  extraordin- 
ary emergency.  Maneval  v.  Township  of  Jackson.  130. 

Where,  by  the  charter  of  a  railway  company,  the  as- 
sent of  a  municipality  is  required  to  be  obtained  before 
the  said  company  can  oocnpy  a  street  within  the 
boundaries  of  the  municipality,  the  municipality  may 
couple  with  its  consent  any  conditions  or  restrictions 
which  do  not  conflict  with  the  charter.  City  of  Phila- 
delphia v.  Ridge  Ave.  Pass.  Ry.  Co.,  388. 

Where  a  municipality  has  assented  to  ties  uae  of 
its  streets  by  a  railway  company  on  condition  that  the 
company  shall  repair  and  repave  the  said  streets  when 
necessary,  the  municipality  is  to  judge  when  such  re- 
pairing or  re  paving  is  needed  and  how  and  with  what 
material  it  shall  be  done.  Id. 

An  Aot  applicable  only  to  those  cities  of  a  specified 
population  which  accept  its  provisions  is  unconstitu- 
tional. See  CoirsmoTtoxAi.  Law.  Commonwealth  «* 
rei.  Attorney  General  ».  Den  worth,  440. 
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MUNICIPAL  CLAIMS-  An  amendment  to  a 
municipal  claim  should  be  fortified  by  affidavit,  and 
will  not  bo  allowed  where  the  effect  would  be  to  de- 
prive the  defendant  of  a  defenoe.  (C.  P.)  City  of 
Philadelphia  v.  Lanolin,  806. 

Notice  to  remove  a  nuiaance,  to  sustain  a  claim, 
mu?t  be  given  to  the  registered  owner  of  the  property, 
not  to  the  reputed  owner.  Id. 

A  tnunioipal  claim  for  curbing  may  be  enforced 
•gainst  a  charity,  whose  property  is  exempt  from  tax- 
ation, the  right  to  assess  for  curbing  a  footway  being 
referable  to  the  police  and  not  to  the  taxiug  power. 
City  of  Philadelphia  v.  Pennsylvania  Hospital,  434. 

NEGLIGENCE.  Where  one  carrying  on  a  lawful 
business  (s.  g.,  a  gas  works)  condncts  it  negligently, 
ao  that  persons  in  the  neighborhood  are  injured,  such 
negligence  will  render  him  liable  to  the  injured  per- 
sons.   Keiser  •'.  Mahanoy  City  Gas  Co.,  369. 

The  honest,  though  mistaken,  exercise  of  Jodguient 
by  a  competent  employ*  in  the  course  of  his  employ- 
ment whereby  a  fellow-servant  is  injured,  can  never 
be  attributed  to  the  employer  so  as  to  render  him 
liable  for  the  injury.  Moules  v.  Delaware  &  Hudson 
Canal  Co.,  80. 

A  railroad  company  wbich,  by  the  nse  of  engines, 
communicates  fire  to  buildiugs  along  the  line  of  its 
road  is  liable  for  the  damage  occasioned  thereby,  only 
if  it  be  the  result  of  negligence  in  the  operation  of  the 
engines  or  in  thnir  insufficient  equipment.  Henderson 
v.  Phila.  &  Reading  R.  R.  Co., 479. 

A  railroad  company  which  fails  to  provide  its  en- 
gines with  the  best  anplianoes  in  general  use,  aud 
shown  by  experience  to  be  most  effectual  against  the 
communication  of  Are  to  buildings  aud  fields  along  its 
line,  is  negligent,  aud  iu  case  of  a  fire,  fairly  attribut- 
able to  sparks  from  an  engine,  an  absence  therefrom 
of  a  spark-arrester  Is  prima  facie  evidence  of  negli- 
gence. Id. 

The  mere  fact  that  sparks  are  thrown  from  the  stack 
is  not  per  m  evidence  of  negligence,  but  when  sparks  of 
large  sue  are  emitted,  which  carried  to  a  long  distance 
set  lire  to  fields,  it  may  be  iuferred  that  the  engine 
was  not  provided  with  a  sufficient  spark-arrester.  Id. 

Where  witnesses  testify  that  they  did  not  hear  the 
whistle  or  bell  of  a  locomotive  until  the  lead  horse  of 
a  team  was  on  the  railroad  crossing,  and  that  they 
were  giving  particular  attention  aud  were  listeuing  for 
the  whistle,  aud  that  if  it  had  been  blown  they  would 
have  heard  it,  their  testimouy  is  more  than  merely 
negative  and  will  sustain  a  chaige  of  negligeure. 
Quigley  < .  Delaware  &  Hndsou  Canal  Co.,  225. 

Au  engineer  is  held  to  have  foreseen  any  consequence 
whi'h  might  ensue  from  his  failure  to  give  notice  of 
the  approach  of  his  train  without  the  intervention  ol 
some  other  independent  agency,  and  for  such  conse 
qnetice  he  and  his  employer  will  be  held  liable,  al- 
though in  advance  the  aoiual  result  would  have  Beemed 
improbable,  id. 

It  is  not  negligence  on  the  part  of  a  common  carrier 
to  rail  to  remove  snow  or  ice  from  its  platforms  and 
approaches  while  the  snow  is  actually  falling  or  the 
ice  has  very  recently  been  formed  ;  liability  for  an 
injury  to  a  passenger  caused  by  the  ordinary  slipperi- 
ness  of  ice  aud  snow  arises  only  where  they  have  been 
suffered  to  remain  tor  an  unreasonable  length  of  time. 
Fearu  o.  West  Jersey  Ferry  Co.,  5W. 

Fire  arising  from  negligence  of  railroad  company  in 
management  of  its  engines.  See  tv  id  sues.  Henderson 
v.  Phi  la.  k  Reading  R.  R.  Co.,  479. 

Wh^re  there  is  evidence  that  the  driver  of  a  cart 
was  asleep  while  his  team  was  on  a  down  grade,  going 
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rapidly,  and  that  a  small  child  was  seen  npou  her  feet 
beiUK  turned  around  between  the  fore  legs  of  one  of  the 
horses,  and  to  be  thrown  and  struck  by  one  of  the 
wheels  and  injured,  there  is  sufficient  evidence  to  sub- 
mit to  the  jury  that  the  driver's  negligence  was  the 
cause  of  the  ohild's  injury.  Summers  v.  Bergner  & 
Engel  Brewing  Co.,  431. 

Plaintiff  was  walking  on  the  street  passenger  railway 
track  of  defendant ;  at  a  certain  point  the  defendant 
had  cleared  a  way  through  a  drift  some  two  hundred 
feet  long,  leaving  a  passage  just  wide  enough  for  its 
cars,  with  vertical  snow  walls,  some  two  and  a  half 
feet  high  ;  the  drift  was  at  the  top  of  a  rise  from  which 
there  was  an  unobstructed  view,  of  the  direction  from 
which  a  street  car  was  approaching,  of  a  quarter  of  a 
mile  ;  the  car  came  on  at  a  moderate  speed,  with  bells 
that  could  be  heard  forty  rods  ;  the  plaintiff  was  over- 
taken by  the  car  shortly  after  entering  this  cut,  and 
stepped  one  side,  was  struck  by  the  hinder  part  of  the 
oar  and  injured.  She  testified  that  before  entering 
the  cut  she  looked  for  a  car  but  saw  none :  held,  the 
plaintiff  was  guilty  of  negligence  contributory  to  her 
injury.    Warner  v.  People's  Street  Railway  Co.,  3. 

The  plaintiff,  an  employe  of  an  iron  company,  was 
engaged  in  removing  iron  from  between  two  tracks 
of  a  private  siding  of  the  iron  company,  where  it  had 
Iwen  deposited  by  a  railroad  company  the  previous 
day  ;  in  doing  so  he  had  to  pass  between  two  empty 
cars  on  one  of  the  sidings  ;  to  give  himself  more  room 
he  removed  the  coupling  iron:  seeing  the  shifting 
eugiue  pass  up  the  near  track  he  replaced  the  coup- 
ling iron  ;  while  so  engaged  the  cars  beyond  the  two 
mentioned  were  backed  down,  without  warning  and 
without  any  person  on  the  rear  of  the  train  to  give 
warning,  and  injured  the  plaintiff:  held,  (a)  he  was 
not  within  the  provision  of  the  Act  of  April  4,  18G8 
(P.  L.  58);  (6)  the  question  of  whether  he  was  guilty 
of  contributory  negligence  was  for  the  jury.  Christ- 
man  v.  Phila.  and  Reading  R.  R.  Co.,  5. 

The  negligence  of  a  voluntary  carrier  cannot  be  im- 
puted to  a  passenger  who  is  himself  guilty  of  no  con- 
tributorv  negligence.    Carr  v.  City  of  Baston,  77. 

A.  aud  a  couipaniou  w«*re  ou  a  country  road  ap- 
proaching a  railroad  track  in  a  severe  thunder  shower ; 
they  were  holding  umbrellas  close  down  aud  toward 
the  wind  ;  it  was  testified  that  they  looked  along  the 
track  but  saw  and  heard  nothing  ;  in  attempting  to 
oross  the  track  A.  was  struck  by  a  train  and  killed  : 
held,  that  the  evidence  showed  negligence  ou  the  part 
of  A.  aud  there  could  be  no  recovery  for  bis  death. 
Bluht  v.  Camden  and  Atlantic  R.  R.  Co.,  172. 

Where  a  driver  before  attempting  to  cross  a  track 
stops,  at  a  proper  plaoe,  looks,  and  listens  for  the  ap- 
proach of  a  train,  and  not  hearing  any,  drives  on  the 
track  and  then  sees  the  train  coming,  he  is  uot  guilty 
of  negligeuce  in  jumping  from  his  wagon  and  leaving 
the  team  to  its  fate.  Quigley  v.  Delaware  and 
Hudson  Canal  Co.,  225 

it  is  negligence  per  te  to  attempt  to  board  a  moving 
railroad  train.  Bacon  v.  Delaware,  Lackawanna,  and 
Western  R.  R.  Co.,  233. 

A  passenger  who  starts  to  leave  a  train  after  it 
has  stopped  at  a  station  aud  who  is  about  alighting 
when  it  starts  again,  after  an  insufficient  stop,  is  not 
guilty  of  negligence  if  she  jump  from  the  moving 
train,  provided  the  suddenness  of  the  danger  whioh 
confronts  her,  through  the  negligeuce  of  those  in 
charge  of  the  traiu,  is  such  as  to  deprive  her  of  power 
to  form  a  proper  judgment  aud  decide  judiciously 
what  she  ought  to  do  uuder  the  circumstances.  Leg- 
gelt  v.  Western  N.  Y.  4  Pa.  R.  R.  Co.,  236. 
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Where,  after  a  train  has  stopped,  a  passenger  goes  on 
the  pi  at  form  to  alight,  and  before  a  sufficient  time  for 
her  to  alight  had  elapsed,  the  train  is  started  and  the 
parseuger  immediately  afterwards  falls  to  the  ground, 
aud  is  injured,  it  should  be  left  to  the  jury  to  say 
whether  the  passenger  voluntarily  stepped  off  the  car 
or  was  thrown  off  by  the  motion  of  the  train.  Id. 

The  Court  oan  rule  as  a  matter  of  law  that  a 
plaintiff  is  guilty  of  negligence  only  in  a  clear  case.  Id. 

How  damages  for  uegligeuce  should  be  set  out.  See 
Plkadiso.    (C.  P.)    Mallon  v.  (lay,  93. 

Mauuer  of  aliened  negligence.  See  Plbadiko. 
(C.  P.)    Fender  v.  Mason  Wrecking  Co.,  93. 

Contributory  negligence  in  nse  of  defective  appa- 
ratus supplied  by  employer.  See  Master  aho  Skb- 
vast.    Bemisoh  v.  Roberts,  169. 

NONSUIT.  A  peremptory  nonsuit  should  not 
be  entered  if  there  is  any  evidence,  beyond  a  mere 
scintilla,  which  by  itself  would  justify  an  inference  of 
the  disputed  facts  on  which  the  right  to  recover  de- 
pends.   West  Phila.  National  Bank  v.  Field,  417. 

NOTICE.  An  eutry  or  satisfaction  of  a  mort- 
gage while  a  Judgment  on  the  bond  accompanying  it 
is  left  standing  is  notice  to  a  purchaser  at  sheriff's 
sale  that  the  judgment  is  an  existing  encumbrance. 
Meigs  v.  Bunting,  1. 

This  is  not  altered  by  the  fact  that  when  the  docket 
Is  inspected  there  ia  a  rule  pending  to  opeu  the  Judg- 
ment. Id. 

An  intending  purchaser  of  land  in  Philadelphia 
must  take  notice  of  the  Register  of  Unpaid  Taxes, 
aud  a  certificate  of  the  contents  thereof,  obtained  from 
the  proper  officer,  acted  upon  in  good  faith,  will  protect 
hi  in  against  all  taxes  not  set  out  iu  the  certificate. 
Cily  of  Philadelphia  r.  Anderson,  90. 

One  to  whom  uumuiercial  paper  is  offered  is  bound 
to  take  notice  of  the  maker  or  drawee  and  also 
whether  such  maker  or  drawee  be  a  firm,  a  private 
person  or  an  unincorporated  association,  aud  of  what  is 
necessary  to  bind  an  artificial  person,  apparently  a 
party  to  such  paper.  Mercantile  Na-ioual  Bank  v. 
Lauth,  213. 

Strangers  dealiug  with  a  Partnership  Association, 
Limited,  under  the  Act  of  June  2,  1874,  are  charged 
with  notice  of  the  limitations  imposed  upon  such  as- 
sociation. Id. 

Notice  to  remove  nuisance  must,  to  sustain  munici- 
pal claim,  he  given  to  registered  owner.  See  Noisanck. 
(C.  P.)    City  of  Phila.  v.  Laughliu,  306. 

Notice  of  a  trust  iu  land,  after  a  sheriff's  sale  thereof 
under  a  mortgage,  is  too  late  to  affect  the  purchaser  if 
the  mortgage*  had  uo  notice  of  the  trust  when  the 
mortgage  was  executed.    Logan  v.  Eva,  464. 

Under  the  mechanic's  lieu  law,  a  sub-contractor  is 
chargeable  with  uotice  of  all  the  terms  aud  stipula- 
tions of  the  contract  between  the  original  contractor 
and  the  owner.  Bevau  v.  Thackara,  473  ;  Uerahimer 
r.  Maloney,  477. 

NUISANCE.  Not  opening  a  highway,  so  soon  as 
practicable  after  an  order  of  Court  that  it  be  opeued, 
is  indictable  as  a  nuisance.  Road  in  Roaring  Brook 
Township,  141. 

Notice  to  remove  a  nuiaauce  must,  in  order  to  sus- 
tain a  city  olaini.be  given  to  the  registered,  uot  to  the 
reputed,  owner  of  the  property.  (C.  P.)  City  of 
Phila.  r.  Uughlin,  306. 

The  carrying  ou  of  the  manufacture  of  illuminating 
gas  in  a  town  by  an  incoiporated  company  iu  the 
ordinary  way  is  uot  a  nuisance,  but  ir  the  manufac- 
ture is  negligently  conducted  the  company  will  become 
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liable  for  damage  done  by  such 
Mabanoy  City  Gas  Co.,  369. 


V. 


ORPHANS'  COURT.  A  creditor  of  a  deceased 
executor,  alleged  to  be  insolvent,  has  no  standing  to 
contest  the  account  of  the  said  executor's  decedent's 
estate  as  filed  by  the  executor  of  the  executor.  Law's 
Rstate,  169. 

It  is  discretionary  with  the  Orphans'  Court  whether 
it  will  grant  an  isiue  in  partition  proceedings  under 
the  Act  of  March  29, 1832.  (O.  C.)  Kates's  Eitate.  241. 

Where  persons  who,  if  alive,  won  hi  be  entitled  to  a 
share  of  an  estate  have  been  absent,  unheard  of 
for  seven  years,  the  Orphans'  Court  may  disregard 
such  persons  iu  distribution,  but  may  requite  the 
distributees  to  enter  into  a  bond,  conditioned  for  the 
payment  of  the  shares  of  the  absentees  with  interest, 
should  they  or  their  representatives  subsequently  ap- 
pear.   (0.  C.)    Mealier' s  Estate,  275. 

Has  no  jurisdiction  where  title  is  iu  question.  See 
J0BI80HTIOK.    (0.  C.)    Cnrran's  Rstate,  96. 

Conditions  of  recognisance,  on  appeal  from.  See 
Rrooonisakcb.    Commonwealth  v.  Wistar,  97. 

OUTSTANDING  INTEREST.  Whore,  in  an 
action  foi  money  received  to  plaintiff's  use,  the  defence 
is  an  outstanding  title  in  a  third  person,  such  defence 
is  fully  met  by  the  testimony  of  the  latter  disclaim- 
ing all  interest.    Brennau  v.  Frauey,  162. 

PARTITION.  Under  the  act  of  March  29,  1832, 
the  Orphans'  Court  has  full  power  to  make  partition  ; 
it  has  also  power  to  send  an  issue  to  the  Court  of 
Common  Pleas  for  the  trial  by  jury  of  questions  aud 
facts  arising  in  the  course  of  the  partition  proceedings, 
but  whether  it  will  seud  an  issue  is  eiitirely  within  the 
discretion  of  the  Court.    (  >.  C.)    Kates's  Estate,  241. 

The  Act  of  March  29,  1832  (Partition),  is  not  iu  vio- 
lation of  the  Fourteenth  Ameudmeut  of  the  Constitu- 
tion of  the  United  States.  Id. 

PARTNERSHIP.  If  a  partner  borrow  money 
and  give  his  own  note  therefor,  it  does  not  become  a 
partnership  debt  merely  because  it  is  applied  to  part- 
nership purposes.  Van  llaageu  Soap  Mfg.  Co.'s  Es- 
tate, «•♦. 

PARTNERSHIP  ASSOCIATIONS,  LIM- 
ITED. A  partnership  association,  limited,  under  Act 
of  June  2,  1874,  is  neither  required  nor  authorized  to 
use  a  common  seal.  Stevens  v.  Phila.  Ball  Club,  Lim- 
ited, 37. 

The  addition  of  a  device  called  a  seal  to  a  promis- 
sory note  of  such  association,  issued  by  its  authority 
and  signed  by  its  treasurer,  will  not  render  the  note 
non-negotiable.  Id. 

Strangers  dealiug  with  an  association  under  the 
Act  of  June  2,  1874,  are  bound  by  the  limitations  im- 
posed upon  it  by  the  Act.  Mercantile  Natioual  Bauk 
v.  Lauth,  213. 

Where  oue  receives,  in  the  ordinary  course  of  busi- 
ness, a  draft  in  excess  of  $500  drawu  upon  an  associa- 
tion uuder  the  Act  of  June  2,  1874,  with  an  acceptance 
signed  "  H*.  Co.,  Ltd.,  per  B.  L.,  chairman,"  he  pre- 
sumably takes  the  draft  on  the  credit  of  the  indorser 
aud  drawer ;  he  cannot  enforce  it  as  a  personal  lia- 
bility against  B.  L.,  who  signed,  expecting  another 
mauager  would  also  sigu  so  as  to  biud  the  association. 
Id. 

PARTT  WALL.  A  bill  in  equity  will  not  lie  to 
compel  the  removal  of  a  def  otively  constructed  parly 
wall  ;  the  remedy  is  by  proceeding  under  the  statutes. 
(C.  P.)    Mulligan  v.  KiUpatriok,  151. 
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PASSENGER  RAILWAY  COMPANIES. 

Passenger  railway  com  panics  in  the  city  of  Philadel- 
phia are  requited  to  keep  the  streets  occupied  by  them 
in  repair  from  curb  to  curb  and  not  merely  between 
their  own  tracks  ;  and  their  liability  is  not  restricted 
to  such  kind  of  pavemeut  as  has  been  laid  at  the  time 
of  their  first  occupancy  of  the  street,  but  they  may  be 
required  to  lay  such  kiud  of  a  pavement  as  the  city 
may  direct,  and  to  repair  or  repave  when  the  city  shall 
deem  repairing  or  repavetnent  necessary.  City  of 
Phila.  v.  Ridge  Ave.  Pass.  Ry.  Co.,  3SS. 

PATENT.  A  "patent  right''  is  the  right,  pro- 
teoted  by  letters-patent,  to  nse  the  process,  combina- 
tion, or  appliance  discovered  by  the  patentee  f  >r  the 
production  of  a  certain  result.  Com'th  v.  Ceutral 
District  and  Printing  Telegraph  Co.,  SI 5. 

Au  article  or  machine  made  under  letters  patent  is 
not  a  •*  patent-right,"  bntis  the  property  of  the  maker, 
in  the  same  way  and  with  the  same  attributes  that 
any  other  article  made  or  grown  by  him  is  his  prop- 
erty. Id. 

Where  stock  of  a  corporation  is  issued  in  payment 
of  a  right  to  ase  machines  oovered  by  a  patent, 
neither  the  patent  nor  auy  interests  therein  being  as- 
signed to  the  corporation,  the  issue  is  not  an  invest- 
ment in  the  patent  right,  and  the  stock  so  issued  is 
Halite  to  taxation.  Id. ;  Com'th  r.  Philadelphia  Com- 
pany, 5  18 ;  Com'th  e.  Brush  Electric  Liahl  Co.,  Ji^I ; 
Com'th  v.  Bdison  Electric  Linht  Co.,  fiJil ;  Com'th  v. 
Chester  Electric  Light  and  Power  Co.,  532. 

PAYMENT.  Payment  of  part  of  a  deht  after  the 
whole  is  due  is  no  consideration  for  a  release  of  the 
balance,  or  for  an  agreement  to  look  to  another  source 
for  pajruient  thereof.    (O.  C.)   Dickinson's  Estate, 

Where  a  decree  provides  that  it  should  be  enforce- 
able only  against  land,  but  the  defendant  afterwards 
obtains  a  stay  of  execution  ou  the  ground  that  the 
plaintiff  has  funds  in  his  hands,  derived  from  the  laud 
in  dispute,  more  thau  sufficient  to  pay  the  decree,  she 
cannot  afterwards  refuse  to  accept  the  tender  of  the 
decree  in  payment,  pro  tanlo,  of  the  amount  foun  I  to 
be  due  and  iu  the  hauds  of  the  plaintiff.  Miller  v. 
Klopp,  174. 

A  receipt  contained  in  a  deed  gives  rise  to  a  pre- 
sumption of  payment  of  the  sum  named,  but  the  pre- 
sumption is  rebuttable  and  admissions  of  the  grantee 
may  serve  to  rebut  the  presumption.  Bsheltuau's  Es- 
tate, 2&L 

The  receiving  a  note  whose  indorsement  is  forged 
will  not  amount  to  payment  of  a  genuine  note.  West 
Philadelphia  National  Kauk  c  Field,  417. 

PAYMENT  INTO  COURT.  See  Tbxdbr. 
Snmmersou  c  Hicks,  3M. 

PEDDLER.  A  peddler  is  one  who  goes  from 
house  to  house  to  sell  goods  by  persoual  solicitation  ; 
his  essential  character  is  not  changed  by  the  faot  that 
he  does  not  sell  the  ideulical  article  which  he  exhibits 
to  the  purchaser,  but  another  article  of  which  the  one 
exhibited  is  a  sample.    City  of  Titusville  v.  Hrennau, 

An  ordinanoe  requiring  persons  soliciting  orders,  or 
delivering  goods  under  orders  so  solicited,  to  obtain  a 
license,  and  punishing  persons  so  soliciting  or  deliver- 
ing without  a  license  is  a  legitimate  exercise  of  the 
police  power,  whether  applied  to  citizens  of  other  States 
or  of  this  State,  provided  there  be  no  discrimination. 
Id. 

PERPETUITIES.  See  Taosw.  (O.  C.)  Cooper's 
Estate,  l:u. 

PERSONAL  PROPERTY.  Tangible  personal 
property  has,  for  purposes  of  taxation,  a  situs  wuere- 


PERSONA.L  PROPERTY— Continued 

ever  it  may  be  found.    See  Taxes  ako  Taxation. 

Com'th  b.  Del.,  Lack.  &  West.  R.  R.  Co., 

PERSONALTY.  See  Girr.  Trust.  Smith's 
Estate,  Sift. 

PERSONS  NON  8UI  JURIS  Whatever  a 
person  under  disability  may  be  compelled  to  do,  he 
or  his  representative  may  do  voluntarily  with  like 
effect.    (0.  C.)    Hirst's  Estate,  212. 

PHILADELPHIA.  The  office  of  treasurer  of  the 
oily  of  Philadelphia  is  a  county  office,  and  vacanoies 
therein  are  to  be  filled  by  appointmeut  by  the  governor. 
Commonwealth  v.  Oellers,  15X 

The  ordinanoe  of  the  city  of  Philadelphia,  approved 
July  7_j  1657,  reqniring  all  railroad  companies  to  keep 
in  repair  and  repave  any  streets  occupied  by  them, 
is  binding  upon  all  passenger  railway  companies 
obtaining  the  right  to  use  the  streets  of  said  city  since 
said  ordinance,  and  under  it  they  are  required  to  keep 
th*;  streets  in  repair,  and  repave  from  curb  to  curb 
with  such  kind  of  pavement  as  the  city  may  direct, 
the  said  city  being  the  judge  of  wheu  repair  or  re- 
pavement  is  needed.  City  of  Phila.  r.  Ridge  Ave. 
Pass.  Ry.  Co.,  a&L 

The  ordiuanoe  of  1881  forbidding  the  nse  of  cobble 
or  rubble  pavements,  except  between  the  tracks  of 
railway  companies,  is  binding  npon  passenger  railway 
companies  iu  Philadelphia.  Id. 

The  Consolidation  Act  of  Feb.  2^  1854,  §  27,  estab- 
lishing a  board  of  surveyors  provided,  that  surveys 
and  regulations  already  made,  or  directed  by  law  to  be 
made,  of  auy  part  of  the  county  of  Philadelphia  should 
not  be  affected  by  the  section,  "  unless  such  alteration 
shall  be  ordered  by  a  resolution  of  councils,  and  ap- 
proved by  the  Court  of  Quarter  Sessions  upon  public 
notice  ....  and  provided,  further,  that  in  any  al- 
teration that  may  be  made  of  the  regulations  of  any 
portion  of  the  city,  iu  conformity  with  the  provisions 
of  "his  section,  whereby  damage  may  ensue  to  private 
property,  compensation  shall  be  made  for  such  damage, 
to  lie  ascertained,  and  paid  by  law  as  in  case  of  damage 
for  opening  streets"  ;  hi  Id,  the  proviso  as  to  damage 
applied  only  to  changes  of  grade  regulations  which 
were  legally  established  at  the  time  of  the  passage  of 
the  Act.  In  r«  Change  of  Plau  Ib'b' ;  In  rt  Alleu's 
Lane,  4Pfi. 

PLEADING.  A  statement  In  an  action  for  neg- 
ligenoe,  while  it  should  set  out  the  elements  of  damage 
for  which  a  recovery  is  sought,  need  uot  set  out  the 
amount  claimed  (or  each  item  of  damage,  the  amount 
slated  nuder  the  ad  damnum  being  sufficient.  (C.  P.) 
Mallou  v.  Gay, 

A  statement  in  an  action  for  negligence  in  the  per- 
formance of  a  contract  need  not  set  out  the  cotitract 
or  the  particulars  of  the  alleged  negligence.  (C.  P.) 
Fender  v.  Mason  Wrecking  Co.,  SLL 

A  statement  which  sets  forth  the  employment  of 
the  defendant  by  the  plaintiff  to  do  a  spec  Ac  act, 
sufficiently  avers  agency  without  the  use  of  the  word 
agent.    Shaffer  v.  Corson,  LLL 

A  statement  which  avers  employment  of  the  defen- 
dant by  the  plaintiff,  and  avers  that  the  defendant 
had  in  his  hands  sufficient  funds  for  a  certain  agreed 
purpose,  and  neglected  to  pay  them  over,  and  avers 
damage  to  the  plaintiff  thereby,  sets  up  sufficiently  a 
case  of  negligence.  Id. 

Where  the  suggestion  for  a  quo  warranto  sets  forth 
that  the  respondent  is  exercising  a  certain  office  under 
color  of  certain  Acts  of  Assembly,  wh'ch  are  cited  by 
their  titles,  "  without  any  warrantor  lawful  authority,'' 
and  the  answer  sets  up  said  Acta  as  justification,  the 
pleadings  sufficiently  raise  the  question  of  the  oouslU 
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tulionality  of  the  Mid  Acta.  Com'lh  ex  ret.  Att'y-Gen. 
v.  Denworth.  440. 

The  copjr  of  statement  served  must  contain  the 
names  of  all  the  plaintiffs,  and  a  copy  of  the  affidavit  in 
support  of  the  statement.  (C.  F.)  Wolf  c.  Hinder,  13 

See  Criminal  Law  Plradino. 

POLICE  POWER.    See  ConsnrcriOKAL  Law. 

Coui'th  v.  Morningstar,  442. 

See    iKTRRSTATK   COMMRRCR.     City  Of  TitUBVille  V. 

Brennan,  534. 

POSSESSION.  Evidence  sufficient  to  show  snoh 
possession  as  will  raise  prima  facie  a  right  of  property. 
See  Kvidrscr.    (C.  P.)    Bloominsdaie  c.  Vietor,  272. 

POWER.  A  devise  ol  an  estate,  comprising  hoth 
realty  and  personalty,  to  executors,  in  trust,  to  receive, 
collect,  secure  and  obtain  and  reduce  into  possession 
all  the  capital,  principal,  moneys  or  interest  of  the 
testator,  and  la  pay  over  the  income  to  testator's 
widow,  gave  to  the  executor  a  power  of  sale  over  the 
realty.     (O.  C.)    Arrotts  Estate,  198. 

PRACTICE.  When  goods  have  been  illegally 
distraiued,  either  trespass  or  replevin  may  be  brought. 
(C.  P.)    Kstedy  Machine  Co.  «\  Spencer,  287. 

In  carte  of  a  domestic  corporation,  service  must  be 
made  upon  a  director,  manager,  or  other  officer ;  ser- 
vice upon  a  mere  agent  is  not  good,  the  Act  of  April 
8,  1851,  applying  to  foreign  corporations  only.  (C.  P.) 
Williams  r.  Del.,  Lack,  and  West  R.  R.  Co.,  282. 

Where  a  liability  exists  on  the  part  of  two,  rising 
as  to  one  from  covenant,  and  as  to  the  other  form  a 
tort  pure  and  simple,  they  may  not  be  joiued  as  co- 
defendants  in  the  same  autiou.    Mill  v.  Pardee,  450. 

A  change  of  venue  is  to  be  granted  under  the  Act  of 
March  30,  1878  (P.  L.  35),  only  when  the  Court  or 
Judge  to  whom  application  is  made  is  satisfied  of  the 
truth  of  the  allegations  in  the  petition.  City  of  Phila. 
r.  Ridge  Ave.  Pane.  Ry.  Co.,  388. 

Where  to  a  summons  a  defendant  appears  de  bene 
we,  and  on  his  motion  the  retnrn  is  set  aside,  the  de- 
fendant is  no  longer  in  Court,  and  hence  cannot  order 
a  non  pros,  for  the  non-flling  of  a  narr.  within  a  year. 
Everett  v.  Niagara  Insurance  Co.,  201. 

A  service  of  a  subpoena  in  a  snil  in  equity  for  the 
infringement  of  letters-patent  will  be  set  aside  when 
made  upon  a  defendant  domiciled  in  another  district 
while  be  is  temporarily  within  the  district  of  which 
the  oomplaiuant  is  a  resident,  and  in  which  the  bill  is 
filed.    (D.  S.  C.  C.)    Harvey  v.  Seegar,  300. 

An  amendment  of  a  municipal  claim  will  not  be 
permitted  when  its  allowauoe  would  out  out  a  defence. 
(C.  P.)    City  of  Philadelphia  e.  Laughlin,  306. 

An  amendment  of  a  municipal  olaim  should  be 
fortified  by  affidavit.  Id. 

An  action  ou  a  replevin  bond,  where  the  replevin  is 
not  ot  a  distress,  is  properly  brought  in  the  name  of 
the  sheriff  to  the  use  of  the  person  beneficially  inter- 
ested.   Clark  v.  Morsa,  301. 

Where  use  plaintiff*  are  added  at  the  trial,  the  jury 
should  be  resworn,  but  an  omission  to  reswear  the 
jury  in  the  absence  of  any  request,  is  not  ground  for 
a  new  trial.    (C.  P.)    Vaun  r.  Downing,  2M>. 

A  taxpayer,  who  intervenes  in  an  action  against  a 
township  upon  a  township  order,  cannot  set  up  that 
an  action  is  not  maintainable  upon  Buoh  an  instru- 
ment, when  the  township  itself  does  not  set  up  such 
defence.    Maueval  v.  Township  of  Jackson,  130. 

It  is  not  error  to  refuse  a  point  consisting  of  a  great 
number  of  paragraphs,  each  one  of  which  contains  a 
distinct  subject  for  the  consideration  of  the  jury  in 
assessing  damages.  Qorgas  r.  Philadelphia,  Ubg.  and 
Pitta.  R.  R.  Co.,  436. 


PRACTICE—  Continued. 

Where  the  petition  for  a  writ  of  habeaa  corpus  sets 
out  that  the  relator  ia  in  confinement  for  contempt  in 
refusing  to  testify  as  a  witness,  an  objection  that  the 
return  does  not  net  out  the  contempt  or  the  fact 
showing  the  jurisdiction  of  the  Court  will  not  be  con- 
sidered.   Commonwealh  ex  tel.  Tate  v.  Bell,  333. 

A  feigned  issue  under  the  Act  of  April  20,  1846.  is 
not  a  matter  of  right  upon  request,  but  facte  in  dis- 
pute must  be  shown  to  the  Court.  Irvin's  Appeal. 
60. 

A  rule  by  a  subsequent  judgment-creditor  to  have  a 
prior  judgment  opened  ia  against  established  praotiee. 
(CP.)    Moore  e.  Dunn,  63. 

Where  money  has  beeu  produced  or  ia  about  to  be 
produced  by  a  sheriffs  sale,  and  a  subsequent  judg- 
ment-creditor desires  to  attack  the  validity  of  the 
judgment  under  which  the  sale  takes  place,  the  proper 
practice  is  to  obtain  a  rule  on  the  sheriff  and  plaintiff, 
to  have  the  money  paid  into  Court,  and  to  attack  the 
judgment  before  an  auditor  or  apply  for  an  issue  to  be 
tried  in  Court.  Id. 

To  obtain  an  Issue  an  Affidavit  should  be  presented 
alleging  material  facts  in  dispute ;  if  the  affidavit  be 
disputed  by  an  answer,  depositions  should  be  takeu 
upon  which  the  Court  will  determine  to  graut  or  refuse 
the  issue.  Id. 

Perishable  and  chargeable  articles,  including  live 
stock  and  household  effects,  under  attachment,  may 
be  sold  by  order  of  Court.  (C.  P.)  Baker  v.  Baker, 
300. 

A  notice  of  claim,  under  the  Act  giving  claims  for 
wages  a  preference,  must  stale  the  busiuess  in  which 
the  defendant  is  engaged.  (C.  P.)  Leinau  v.  Al- 
bright, 16'). 

A  proceeding  to  remove  a  trustee  and  a  bill  to  com- 
pel the  same  trustee  to  account,  should,  under  Role 
III.  (Common  Pleas),  properly  be  heard  in  the  same 
Court.    (CP.)    In  re  Daniel,  198. 

An  examiner  may  adjouru  the  cross-examination  of 
a  witnes"  at  his  discretion.  (U.  S.  C.  C.)  Shapleigh 
v.  Chester  Electric  Light  and  Power  Co.,  576. 

Orphans'  Court  Practioe.  A  bill  of  review  will 
not  be  entertained  when  it  does  not  disclose  that  the 
decree  complained  of  was  made  in  confirming  the 
account  or  an  executor,  administrator  or  guardian. 
(0.  C.)    Curran's  Estate.  96. 

Uuder  the  Act  of  October  13,  1640,  a  bill  of  review 
must  be  filed  within  five  years  after  the  final  decree  of 
confirmation  complaiued  of.  Id. 

An  administrator  pendente  lite  will  not  be  required 
to  file  an  account  while  an  appeal  in  the  course  of  the 
litigation  remains  undisposed  of  in  the  Supreme 
Court.    (O.  C.)    Pow's  Estate,  134. 

Under  the  Act  of  March  29,  1832,  tho  Orphans' 
Court  has  power  to  send  an  issue  to  the  Common 
Pleas  to  determine  facta,  but  it  is  entirely  discretionary 
with  the  Court  to  exercise  such  power,  and  an  issue  will 
not  be  granted  where  the  Court  would  not  sustain  a 
verdict  in  favor  of  the  allegations  of  the  petitioner  for 
such  issue.    (0.  C. )    Kates's  Estate,  241. 

While  after  the  lap^e  of  time  the  Orphans'  Court 
may  award  a  distributive  share  direotly  to  the  heirs 
of  a  deceased  distributee,  the  better  practice  ordi- 
narily, is,  to  award  it  to  her  administrator.  (O.  C.) 
Sweeds  s  Estate,  544. 

Supreme  Court  Practice.  A  refusal  to  strike  out 
evidence  received  without  objection  is  not  reviewable 
in  the  Supreme  Court.    Lowery  e.  Kobiuson,  28. 

A  refusal  to  grant  a  compulsory  nonsuit  ia  uot  re- 
viewable on  error.  Id. 

The  decision  of  the  Common  Pleas  on  the  sufficiency 
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of  a  bond  given  to  seoure  damages  on  the  exorcise  of 
the  right  of  eminent  domain  is  uot  reviewable  in  the 
Supreme  Court.  Twelfth  St.  Market  Co.  v.  Pbila.  & 
Reading  Terminal  R.  R.  Co.,  ILL 

On  an  appeal  from  en  interlocutory  order  where  the 
fact*  are  before  the  Supreme  Court  as  fully  as  the/ 
would  be  upon  final  hearing,  and  it  is  to  the  manifest' 
internal  of  both  parties  that  their  rights  shall  be  settled, 
the  case  may  he  disposed  «t  on  its  merits,  if  the  parties 
agree  that  a  final  decree  shall  be  entered.  Id. 

A  refusal  to  enforce  summarily  an  agreement  to 
discontinue  pending  action  is  not  the  subject  of  ap- 
peal.   Bach  v.  Burke,  L2A. 

An  assignment  of  error  to  the  rejection  of  testimony 
which  does  not  set  out  the  offer  is  bad  and  may  be 
disregarded  by  the  Court.  Chambers  v.  Borough  of 
South  Chester, 

Amendment  of  matter  of  form,  even  if  the  form  be 
material,  allowed  in  Supreme  Court  after  a  trial  on 
the  merits  between  the  real  parties.  Thornton  e.  Brit- 
ton,  4hZ. 

The  Supreme  Court  will  not  dismiss  a  bill  in  equity 
for  waut  of  jurisdiction  where  the  objection  is  made 
for  the  first  time  on  appeal,  unlets  the  want  is  so 
plain  that  the  Court  would  feel  justified  in  dismissing 
the  bill  on  its  own  motion.    Edgett  v.  Douglass,  4t!Q. 

Where  the  bill  of  exceptions  is  incomplete,  there 
being  no  notes  of  testimony  except  the  abbreviated 
ones  taken  by  the  Judge  for  his  own  use,  assignments 
of  error  as  to  evidence  or  comments  thereou  will  be 
disregarded.    Commonwealth  <*.  Ribert,  4M. 

The  Supreme  Court  will  not  reverse  on  account  of 
immaterial  inaccuracies  in  statements  of  facts  con- 
tained in  a  charge  to  the  jury.  Commonwealth  v. 
M c.Man us,  497. 

PREFERRED  CLAIMS.  A  notice  of  claim  for 
preference,  under  the  Acts  giving  a  preference  to  wages 
for  labor,  in  the  distribution  of  a  fund  made  upon 
execution,  must  state  the  business  in  which  the  de- 
fendant is  engaged.    (C  .P.)    Letuau  v.  Albright,  liilL 

A  draughtsman  in  an  architect's  office  is  not  within 
the  purview  of  any  Act  of  Assembly  giving  claimants 
of  wages  a  preference.  Id. 

PRESUMPTION  OF  DEATH.  Although  a 
presumption  of  death  arises  alter  seven  yearn'  ab- 
sence unheard  of,  yet  in  distributing  au  estate  to  a 
share  of  which  the  presumptively  dead  persons  would, 
if  alive,  be  entitled,  a  Court  of  Equity  may  require 
bonds  to  be  given  by  the  distributees  to  refund  in 
cane  the  absentee*  or  their  representatives  subse- 
quently appear.    \0.  C.)    Meaher's  Kstate,  UjJL 

PRINCIPAL  AND  AGENT.  A  principal  who 
adopts  a  contract  of  his  agent,  made  without  authority, 
must  adopt  it  as  a  whole.  Wheeler  &  Wilson  Mtg. 
Co.  t>.  Aughey,  3&L 

A.,  on  settling  his  accounts  with  B.,  was  found  to  be 
indebted,  and  was  directed  by  B.  to  go  to  C  to  get  him 
to  go  on  certain  judgment  notes  as  surety.  A.  went 
to  C.  and  obtaiued  his  signature  by  falsely  stating 
that  the  notes  were  not  for  a  past  indebtedness,  but ! 
as  security  for  machines  to  be  pent  to  him  by  B. ;  the 
machines  were  never  sent :  held  A.  was  B.'s  agent  for 
the  purpose  of  obtaining  the  signature  to  the  notes, 
aod  the  representations  being  false  the  notes  could 
uot  be  enforced  against  C.  Id. 

See  AoftXT. 

PRINCIPAL  AND  INCOME.  Aa  between 
cestui  que  trust  for  life  under  a  will  and  those  entitled 
to  the  corpus  of  au  estate  at  his  death,  the  only  profits 
to  which  the  former  is  entitled  are  those  which  have 
accrued  since  the  testator's  death ;  where  a  stock  din- 1 


PRINCIPAL  AND  INCOME —  Continued. 
dend  or  price  of  an  option  is  involved,  the  question 
depends  upon  whether  the  new  stock  represents  a 
capitalisation  of  profits  earned  since  the  death  of  the 
testator.    fO.  C  )    Thomson**  Estate,  231. 

PRIVILEGED  COMMUNICATION.  See  At- 
torhbt  asd  Curst  ;  Evidkncr.  (O.  C.)  Weaver's  Es- 
tate, 9JL 

PROMISSORY  NOTES.  A  promissory  note 
issued  by  virtue  of  a  resolution  of  a  partnership  asso- 
ciation under  the  Act  of  June  2,  1674,  and  signed  by 
its  treasurer,  but  bearing  also  a  device  called  the  seal 
of  the  said  association,  is  negotiable.  Stevens  v. 
Phila.  Ball  Club,  Limited,  37. 

Where  a  note  of  a  third  person  is  given  to  the 
lender  of  money  at  the  time  of  the  loan  the  presump- 
tion is  that  the  note  is  discounted  or  given  as  a  consid- 
eration and  not  as  security;  <he  presumption  is,  how- 
ever, rebuttable.  Van  Haageu  Soap  Mfg.  Co.'s  Estate, 
69. 

The  V.  company  made  an  assignment  for  benefit  of 
creditors  ;  at  the  audit,  the  S.  bank  and  L.  made  claims 
for  money  loaned  ;  it  appeared  that  the  bank  held  the 
note  of  V..  the  manager  of  the  oompany,for  the  amount 
of  its  loan,  indorsed  by  the  president ;  and  L.  the 
note  of  for  the  amount  of  his  loan ;  both  notes 
having  been  given  when  the  loans  were  made.  It  ap- 
peared that  both  loans  were  solicited  by  V.  to  provide 
means  for  the  company,  and  that  all  parties  so  under- 
stood the  transaction  ;  the  money  was  paid  to  who 
owned  nearly  all  the  stock  of  the  company,  the  funds 
<>f  which  were  supplied  from  and  deposited  iu  his  own 
private  account.  V.  and  IL  had  authority  to  bind  the 
company  for  borrowed  money  and  the  loans  were  used 
by  the  company  :  held,  the  evidence  was  sufficient  to 
show  that  there  was  a  loan  to  the  company  and  that 
the  notes  were  collateral  security  only.  Id. 

The  giving  of  indemnity  is  not  necessary  to  enable 
the  owner  of  a  promissory  note  to  recover  on  the  same 
when  lost,  but  merely  a  prerequisite  to  the  issuance  of 
execution.  West  Philadelphia  National  Bank  v. 
Field,  411, 

The  receiving  of  a  note  with  a  forged  indorsement 
will  not  amount  to  payment  of  a  genuine  note  or  ex- 
tinguish the  right  of  action  against  the  indoraers  on 
the  first  note.  Id. 

PROPERTY.  Upon  a  claim  of  a  right  of  property, 
another  and  limited  interest  can  uot  be  proved.  (C.  P.) 
Bloomingdale  »\  Vietor,  272. 

PURCHASER.  A  purchaser  of  real  estate  iu 
Philadelphia  is  bound  to  take  uot  ice  of  the  register 
of  unpaid  taxes,  and  where  au  intending  purchaser 
obtains  from  the  proper  officer  a  certificate  of  the  liens 
on  the  land  he  proposes  to  buy,  and  acts  on  the  faith  of 
the  certificate,  the  city  is  hound  by  the  certificate  aud 
cannot  collect  from  the  land  taxes  not  mentioned  in 
the  certificate  but  really  due  at  the  time  of  its  issue. 
City  of  Philadelphia  v.  Andersou,  8IL 

A  purchaser  for  value  without  notice  of  a  secret  trust 
affecting  the  land  purchased  takes  the  same  nnaffeo- 
!  led  thereby,  and  a  purchaser  from  him  may  protect 
himself  under  his  vendor's  equity  against  the  trust, 
although  he  himself  bought  with  knowledge  of  its 
existence.    Logau  v.  Eva,  4«U. 

A  mortgagee  is  a  purchaser  within  the  above  rule. 
Id. 

At  sheriff's  sale.  See  Shkbiff's  Salb.  Meigs  v. 
Buntiug,  L 

QUESTIONS  OF  LAW  AND  FACT.  When 
question  whether  a  person  comes  within  the  provisions 
|  of  the  Act  of  April  4^  1868  (P.  L.  68),  as  to  persons 
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QUESTIONS  OF  LAW  AND  FACT — Con- 
tinued. 

employed  on  the  premises  of  a  railroad  company  may 
be  left  to  the  jury.  See  Railroads.  Christinan  v. 
Phi  la.  &  Reading  R.  R.  Co.,  5. 

In  an  issue  to  determine  the  validity  of  a  judgment, 
attacked  on  the  ground  of  fraud,  the  judgment-creditor 
has  a  right  to  rest  on  his  judgment  until  fraud  to 
which  he  is  a  party  is  hIiowu  impeaching  it;  in  the 
absence  of  evidence  of  such  fraud,  there  is  no  case  to 
submit  to  the  jury.  Unangst  v.  Ooodyear's  India 
Rubber  Wore  Mfg.  Co..  53. 

Whether  a  plaintiff  has  been  guilty  of  contributory 
negligence  is  a  question  for  the  Court  only  in  a  clear 
case.    Carr  v.  City  of  Huston,  77. 

What  is  a  reasonable  amount  of  samples  for  the  pur- 
pose of  introducing  a  new  article  uuder  a  contract  to 
furnish  sufficient  samples  ...  .as  the  same  may  be 
called  for,"  is  a  question  for  jury.  Perry  v.  Jensen, 
120. 

The  question  of  what  is  a  reasonable  allowance  for 
Bufferiug  is  for  the  jury,  auljeot  to  the  duty  ou  the  part 
of  the  Court  to  set  asido  a  verdict  that  is  unreason- 
able and  excessive.    Baker  v.  Penna.  Co.,  220. 

Where  a  deed  recites  that  the  graut  is  subject  to  cer- 
tain teases,  inter  alia,  "J.  B.  three  acres,"  and,  in  an 
ejectmeut  for  a  portion  of  the  land  conveyed,  the  plain- 
tiffs claim  under  a  lease  of  the  grantors  to  0.  0.  B. 
and  J.  B.  8.  for  a  tract  known  as  No.  53,  it  is  error  to 
say  as  matter  of  law  that  the  reservation  and  the  lease 
under  which  plaintiffs  claim  are  identical ;  that  is  a 
question  for  the  jury.    Thompson  v.  Ridelsperger,  444. 

QUO  WARRANTO.  See  Pleadiko.  Common- 
wealth ex  rel.  Atty.-Geu.  e.  Deuworth,  440. 

RAILROADS.  A  person  employed  in  removing 
iron  which  has  been  unloaded  from  railroad  cars,  and 
laid  between  two  tracks  of  a  private  siding  belonging 
to  an  iron  company,  and  on  its  ground,  is  not  clearly 
employed  ou  the  premises  of  the  railroad  company 
within  the  meaning  of  the  Act  of  April  4,  1868  (P.  L. 
58),  and,  in  the  abseuce  of  a  specific  request  for  a  charge 
to  that  effect,  the  question  of  employment  may  be  lett 
to  the  jury.  Christman  v.  Philadelphia  &  Reading  R. 
R.  Co.,  5. 

Taxation  of  railroads.  See  Taxbs  akd  Taxation. 
Commonwealth  r.  Del.  Laok.  &  West  R.  R.  Co.,  325. 

Liablity  of  railroad  company  for  fire  communicated 
by  engines.  See  Kviukkcb  ;  >  buliobxcb.  Henderson 
e.  Philadelphia  k  Reading  R.  R.  Co.,  479. 

REAL  ESTATE.  Where  real  estate  is  sold 
through  an  auctioneer,  and  part  of  the  amount  of  the 
bid  is  paid  to  him,  but  there  is  no  written  evidence  of 
the  sale,  the  contract  of  sale  is  not  enforceable.  (C.  P.) 
Harvey  v.  Thaoher,  134. 

RECEIPT.  See  Duo ;  Eviokscb.  Eshelman's 
Estate,  293. 

RECEIVER  OF  TAXES.  The  receiver  of 
taxes  of  Philadelphia,  in  issuing  a  certificate  of  search 
as  to  registered  taxes,  does  uot  act  as  the  agent  of  the 
person  ordering  the  search,  but  in  the  discharge  of  an 
official  duty,  and  his  search  certificate  binds  the  city. 
City  of  Philadelphia  v.  Anderson.  90. 

RECITAL.  A  recital  in  a  bill  in  equity  will  not 
estop  the  plaintiff  therein  in  au  action  of  ejectment  sub- 
sequently brought  to  recover  laud  whose  title  was  not 
brought  in  issue  by  the  bill.    Lash  v.  Spayd,  175. 

RECOGNIZANCE.  The  amount  of  security 
upon  a  recognizance  on  appeal  from  the  Orphans' 
Court  is  within  the  discretion  of  said  Court,  and  may 
be  increased  by  it  at  any  time  before  the  record  is  re- 
moved.   Commonwealth  v.  Wistar,  97. 


RECOONIZANCE  —  Continued. 

Where  a  recognisance  is  exacted  containing  terms 
harder  than  those  prescribed  by  the  Btatote  under 
which  it  is  given  the  recognisance  as  a  rule,  is  void  ; 
accordingly,  a  recognisance  on  an  appeal  from  the 
Orphans'  Court,  by  one  who  has  assumed  no  official 
duty,  and  is  in  no  fiduciary  relation  to  the  Court,  which 
contains  conditions  beyond  those  required  by  the  Aot 
of  March  29, 1832,  §  59.  is  void.  Id. 

W.,  an  heir-at-law  of  R.,  appealed  from  a  partition 
of  R.'a  realty  iu  the  Orphaus'  Court ;  he  entered 
security  in  the  usual  form ;  upon  rule  taken,  the 
Court  ordered  W.  to  enter  security  conditioned  "  to 
prosecute  his  appeal  with  effect,  aud  to  pay  all  costs 
that  may  be  adjudged  against  him,  and  if  the  decree  be 
affirmed  or  the  appeal  be  discontiuued  or  non  jtronsed, 
to  pay  all  costs  and  damages  that  may  accrue  to  the 
appellees  or  any  of  them  by  reasou  of  his  said  appeal :" 
hrld,  the  bond  was  void  and  that,  on  the  dismissal  of 
the  appeal,  the  distributees  could  not  recover  thereon 
interest  on  the  mouey  to  which  they  were  entitled 
from  the  date  of  the  decree  to  the  dismissal  of  the 
appeal.  Id. 

Interest  is  not  recoverable  by  way  of  damages  upon 
a  reoognizanoe  on  an  appeal  from  a  decree  of  the 
Orphans'  Court.    Commonwealth  v.  Wistar,  100. 

Surety  in  recognisance  sur  appeal  not  discharged 
from  liability  ou  account  of  having  been  tricked  into 
signing  by  the  appellant,  the  surety  being  illiterate 
and  ignorant  of  the  effect  of  the  instrument.  See 
Surbty.    (C.  P.)    Hall  v.  Tobin,  164. 

RELEASE.  A  release  by  a  devisee,  legatee,  or 
distributee,  who  is  a  collateral  heir  or  stranger  to  the 
blood  of  a  testator,  to  one  whose  right  of  succession  is 
not  subject  to  collateral  inheritance  tax,  will  not,  after 
the  devise,  legacy,  or  distributive  share  has  onoe 
vested,  deprive  the  Commonwealth  of  the  tax.  (O.  C.) 
Frank's  Estate,  323. 

REMAINDERMAN.  Apportionment  of  taxes, 
etc,  between  life-tenant  and  remainderman.  See 
Appobtiomibjit.    (O.  C.)    Pest's  Estate,  415. 

REPLEVIN.  Where  goods  are  illegally  distrained 
their  owner  is  not  bound  to  replevy  them ;  he  may 
seek  his  remedy  in  trespass.  (C.  P.)  Eslerly  Ma- 
chine Co.  r.  Spencer,  287. 

Costs  will  uot  be  allowed  to  the  defendant  in  re- 
plevin where  the  verdict  is  partly  in  favor  of  the 
plaintiff.    (CP.)    Park  v.  Holmes,  288. 

A  replevin  bond  which  contains  a  warrant  to  confess 
judgment  is  not  invalid  ;  while  the  sheriff  cau  not  exact 
a  bond  with  snch  warrant  he  is  not  prohibited  taking 
such  a  bond  if  voluutarily  given.  Clark  v.  Mores,  301. 

A  judgment  on  such  bond  and  warrant  is  cautionary 
only  until  the  replevin  suit  is  determined.  Id. 

The  Act  of  March  21,  1772,  is  limited  to  the  re- 
plevin of  a  distress  for  rent  and  is  uot  applicable  to 
a  case  of  which  the  subject  is  the  title  to  the  property 
replevied  ;  hence  iu  all  cases  of  the  latter  class,  the 
action  on  the  replevin  bond  is  properly  brought  in  the 
uame  of  the  sheriff  to  use  of  the  person  beneficially 
iuterested.  Id. 

Where  a  plaintiff  in  replevin,  who  endeavors  to 
hold  property  without  payment  of  a  balance  due 
then  for,  after  one  trial  had  paid  the  mouey  into 
Court  on  leave,  and  the  defendant  takes  it  out  ou 
leave,  the  platutiff  is  liable  for  costs.  Suiumerson  e. 
Hicks,  304. 

RES  ADJTJDICATA.  A  judgment  upon  the 
merits  Is  an  absolute  bar  to  a  subsequent  action  on 
the  same  claim  or  demand  and  concludes  parties  aud 
privies,  as  to  any  admissible  matter  which  might 
have  been  offered  to  suaUiu  or  defeat  the  i 
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RES  ADJTJDICATA— Continued. 
but  in  a'seoond  action  betweeu  the  same  parties  upon 
a  different  claim,  the  judgment  in  the  prior  action 
concludes  only  as  to  those  matter*  in  issue  or  point* 
controverted  upon  the  determination  or  which  the 
finding  or  verdict  was  rendered.  City  of  Fhila.  v. 
Ridge  Ave.  Pass.  Ry.  Co.,  106. 

Where  a  oily  brings  an  action  for  taxes  on  divi- 
dends of  a  corporation  under  a  oertain  Act  and  recovers 
therein,  and  afterwards  the  said  Act  is  declared  un- 
constitutional, the  city  is  imt  estopped  from  setting 
up  the  unconstitutionality  of  the  Act,  in  an  action  | 
brought  under  earlier  Acts  to  recover  taxes  due  for 
years  subsequent  to  the  first  judgment,  which  taxes 
are  greater  than  those  recoverable  under  the  Act  on 
which  the  first  action  was  based,  but  it  is  estopped 
from  any  action  to  recover  the  surplus  of  the  tax  for 
years  preceding  the  first  action  and  to  recover  the 
taxeB  of  which  the  said  action  was  bronuhl.  Id. 

To  render  a  decree  conclusive  in  other  cases  between 
the  same  parties  it  must  have  been  on  the  merits  of 
the  case  ;  if  it  be  merely  npon  a  decree  dismissing  a 
cause  for  want  of  jurisdiction,  it  does  not  render  the 
matter  of  the  case  res  adjudicata.  Weigtey  v.  Coff- 
mau.  453. 

An  action  by  a  husband  and  wife  in  right  of  the 
wife  is  not,  and  an  action  by  the  husband  to  use  of 
wife  is,  a  bar  to  a  subsequent  action  by  the  husband 
in  his  own  right.    Thornton  v.  Brit  ton,  467. 

A  decree  in  equity  refusing  au  injunction  to  restrain 
a  violation  of  a  building  restriction  is  not  a  bar  to  an 
action  to  recover  damages  for  said  violation.  Orne  r. 
Pridenberg,  646. 

RESTITUTION.  An  award  of  restitution  can- 
not  be  made  iu  a  prosecution  for  forcible  detainer, 
where  the  indictment  does  not  sufficiently  allege  an 
estate  in  the  prosecutor.  Commonwealth  r.  Brown,  149. 

RESULTING  TRUST.  Where  the  evidence 
shows  that  a  wife  was  possessed  of  a  separate  estate, 
that  a  portion  of  it  went  to  the  purchase  of  real  estate 
the  title  to  which  was  taken  in  her  husband's  name 
without  her  knowledge,  and  that  a  purchaser  of  the 
husband's  title  kuew  the  foregoing  facts,  there  is 
enough  to  establish  a  resulting  trust  iu  favor  of  the 
wife.    Logan  r.  Bva.  4«i4. 

ROAD  LAW.  Where  a  person,  at  the  time  of  the 
opening  of  a  stnet,  owns  only  the  land  taken  for  such 
street,  he  is  entitled  to  the  full  value  thereof.  Wlii ta- 
ker v.  Borough  of  Phwuixville,  30. 

There  it  no  right  ou  the  part  of  a  land-owner  to 
bar*  damages  for  the  opening  of  a  street  assessed 
until  the  street  is  opened,  or  there  is  some  unequivo- 
cal act  ou  the  part  of  the  municipality  which  indicates 
that  the  owner's  possession  is  about  to  be  disturbed. 
Id. 

One  who  in  good  faith  before  the  opening  of  a  street 
has  sold  all  the  land  owned  by  him  except  that  which 
is  taken  upon  the  opening,  is  not  liable  to  have  the 
award  to  him  reduced  by  a  consideration  of  benefits 
to  the  laud  formerly  held  by  him.  Id. 

One  who  has  sold  the  adjoiuiug  land  as  a  coiner  lot 
adjoining  a  new  street,  and  has  conveyed  the  right  of 
frontage  thereon  absolutely,  oan  recover  only  the  value 
of  the  land  taken  for  the  street,  as  affected  by  his  con- 
veyance of  the  adjoiuiug  land.  Id. 

Where  a  street  is  opened  merely  as  an  approach  to 
a  bridge,  which  is  a  great  public  improvement,  an  as- 
sessment for  benefits  cannot  be  made  against  the 
neighboring  properties.  (Q.  8.)  Opening  of  Waluut 
St.,  61. 

Benefits  cannot  legally  be  assessed  by  the  foot  front 
rule.  Id. 


ROAD  LAW — Continued. 

A  jury  may  be  appointed  to  assess  damages,  even 
where  a  street  has  been  opened  and  is  in  public  use. 
(Q.  8.)    In  re  Opeuing  of  Musgrove  St.,  62. 

An  aot  establishing  a  uew  line  of  a  street,  with  a 
proviso  that  it  shall  not  inteifere  With  existing  build- 
ings, but  that  it  shall  not  be  lawful  to  erect  any  build- 
ings, or  rebuild  or  alter  the  front  of  a  building  with- 
out receding  to  the  new  line,  is  not  a  taking  of  land 
perse;  there  is  no  taking  until  on  the  erection  of  a 
building,  or  otherwise,  the  property-owner  retires  his 
line  to  the  new  one.  and  the  city  advances  its  high- 
way thereto.    Brower  r.  City  of  l'hiladelphia^87. 

No  appeal,  properly  so  called,  lies  in  a  road  case. 
See  Appral.    Road  in  Roaring  Brook  Township,  141. 

A  certiorari  in  proceedings  to  locate  a  township  road 
must  be  taken  within  two  years  from  the  date  of  the 
decree  of  the  Quarter  Sessions  confirming  the  report  of 
the  viewers.  Id. 

The  refusal  of  supervisors  to  open  a  highway,  as 
soon  as  practicable  after  the  report  locating  it  has  beeu 
confirmed,  renders  them  indictable  for  maintaining  a 
nuisance.  Id. 

A  report  of  viewers  to  locate  a  road  having  been 
confirmed  and  the  opeuing  of  the  road  having  been 
ordered  by  the  Court,  the  supervisors  instead  of  open- 
ing filed  reasons  for  not  doing  so:  (1)  that  the  road 
was  not  necessary  ;  (2)  that  to  open  the  road  would 
increase  the  township  debt  beyond  the  constitutional 
limit :  held,  neither  answer  was  a  sufficient  excuse  for 
disobedience.  Id. 

The  Act  of  April  21,  1868,  §  6,  directing  that  dam- 
ages awarded  to  property -owners  upou  the  vacation  of 
a  street  shall  be  assessed  upon  the  owners  of  proper- 
ties benefited,  is  constitutional.  In  re  Howard  St., 
169. 

Although  neither  the  Act  of  April  21, 1858,  P.  L.  386, 
nor  any  previous  Act  expressly  provides  for  a  jury  iu 
the  case  of  the  vacation  of  a  -tr**et,  the  power  to  ap- 
point a  jury  arises  from  the  prescription  iu  the  Act  of 
1858  of  the  <lutie«  of  ''juries  seleoted  to  assess  dam- 
ages for  the  opening  ....  or  vacating  roads  or 
streets."  Id. 

An  appeal  to  the  Common  Pleas  from  the  finding  of 
a  jury  of  view  in  the  Quarter  Sessions  in  the  case  of 
the  vacation  of  a  street  is  tiven  by  implication  from 
the  provisions  in  the  Constitution,  art.  xvl.,  and  the 
Act  of  June  13,  1874,  P.  L-  283,  giving  an  appeal 
"  from  any  preliminary  assessment  of  damages"  in 
the  case  of  the  taking,  injury,  or  destruotiou  of  prop- 
erty.   11  a  re  v.  Rioe,  161. 

Where  a  public  road  is  laid  out  over  the  towpath  of 
a  navigation  company,  whose  rights  long  antedate  the 
laying  out  of  the  road,  the  limit  of  the  right  of  the 
county  Is  to  cross  the  towpath  with  as  little  interfer- 
ence with  it  as  possible.  Commonwealth  v.  Ruddle, 
227. 

Damages  for  the  opening  of  streets  are  not  given 
until  the  actual  operation  upou  the  ground.  In  re 
Change  of  Grade  of  Plan  166  ;  In  re  Allen's  Lane.40G. 

The  placing  of  a  street  on  the  pnblio  plan  prohibits 
the  erecting  of  any  building  within  the  line",  and 
those  bo  erected  must  be  removed  at  the  expense  of 
the  owner  and  without  damages,  but  there  is  no  right 
of  actiou  uutil  the  street  is  actually  opened.  Id. 

Damages  given  by  the  Constitution  ou  the  establish- 
ment of  a  grade  must  be  recovered  by  action  in  the 
Common  Pleas  ;  but  where  the  jurisdiction  of  the 
Quarter  Sessions  has  attached,  as  in  the  case  of  open- 
ing a  street,  it  will  determine  the  whole  oause, includ- 
ing the  damage  from  a  change  of  grade.  Id. 

The  right  of  action  given  by  the  Coustilutiou,  art. 
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ROAD  LAW —  Continued. 

xvi.,  §  8j  for  the  injury  to  property,  does  not  accrue, 
in  tbe  vase  of  a  cbauge  of  grade  of  a  street,  until  tlie 
actual  establishment  of  tbe  new  grade  ou  the  laud. 
Ogden  v.  Philadelphia,  413. 

In  1871  a  grade  of  a  street  was  fixed  by  law  ;  in  1887 
an  ordiuauoe  was  passed  authorizing  the  culling  of  a 
street  to  correspond  to  the  grade  of  1871 :  held,  no 
right  of  notion  arose  until  the  actual  cutting.  Id. 

Measure  of  damages  on  change  of  grade  o'  road,  tee 
Mkascrk  op  Da mao 8».  Chambers  i>.  Borough  of  South 
Chexter. 

RULES  OF  COURT.  A  rule  that  bills  of  cost 
for  witnesses  at  terms  where  a  case  is  continued  or 
tried,  must  be  filed  and  a  copy  thereof  served  on  the 
other  party  within  four  days  after  the  continuance  or 
trial,  aud  otherwise  shall  not  be  allowed,  is  within  the 
power  of  the  Common  Pleas  aud  is  not  unreasonable. 
Plisher  v.  Allen,  fi, 

8ALE.  Of  perishable  and  chargeable  articles 
under  attachment.    (CP.)    Baker  ».  Baker,  iML 

SEAL.  Kifect  of  corporate  seal  ou  promissory 
note*,  negotiable  in  form.  Stevens  r.  Philadelphia 
Hall  Club,  Limited,  3L 

SECURITY.  Where  seonrity  will  not  be  required 
of  a  legatee  of  personalty  (or  life  who  is  also  executrix 
of  the  will  containing  the  legacy.  See  Lifk-Txxast. 
(O.  C.)    Bourguiguon's  Estate,  iUJL 

SEDUCTION.  The  action  for  seduction  per  quod 
seivitium  amitit,  depends  upon  the  seduction  itself, 
the  lying-in  expenses,  the  support  of  the  daughter 
and  tbe  meutal  pain  of  the  parent,  though  the  prin- 
cipal elements  considered  in  awardiug  damages  do  not 
per  *e  give  rise  to  a  cause  of  action  *,  hence  the  Statute 
of  Limitations  in  oase  of  seduction  runs  from  the 
date  of  the  seduction.    Dunlap  v.  Linton,  4-r>  1 . 

8EPARATE  USE.  A  separate  use  can  be  created 
only  for  tbe  benefit  of  a  woman  married,  or  in  im- 
mediate contemplation  of  marriage  with  a  particular 
person  at  the  time  of  the  exeoutiou  of  the  settlement  or 
will.    Punk's  Estate.  SfiL 

A  separate  use  falls  ou  tbe  disooverture  of  the 
cntui  que  trust,  and  will  not  revive  upon  her  second 
marriage.  Id. 

The  principles  aud  policy  governing  separate  usee 
in  Pennsylvania  are  peculiar,  aud  the  English  autho- 
rities upon  that  subject  are  inapplicable  here,  as  are 
also  the  authorities  of  many  of  the  States.  Id. 

SET- OFF.  Unliquidated  damages  arising  ex 
contractu  from  any  bargain,  may  be  set-off  under  tbe 
Act  of  1705,  whenever  they  are  capable  of  liquidation 
by  any  known  legal  standard.  Watson  r.  Phila- 
delphia, 8_1L 

A  garnishee  in  a  foreign  attachment  cannot  set-off  a 
promissory  note,  given  to  him  by  tbe  defendant  i>efore 
the  attachment  issued  but  not  due  until  afterwards ; 
and  the  insolvency  of  the  defendant  will  not  alter  the 
case,  unless  something  has  been  done,  before  the  attach- 
ment, by  way  of  an  application  of  the  undue  demand 
to  the  debt  due  by  tbe  garnishee.  (C.  P.)  Crall  v.  Pord, 
3tit>. 

SHELLEY'S  CASE,  RULE  IN.  Bee  Will. 
(C  P.i    Peiroe  r.  Hubbard,  1M. 

SHERIFF'S  SALE.  B.  executed  a  mortgage 
to  M.,  there  being  already  a  mortgage  on  the  same 
proj>erty  held  by  R.,  on  the  bond  accompanying  which 
judgmeut  had  been  entered  ;  tbe  R.  mortgage  was  sub- 
sequently satisfied,  but  the  judgment  was  kept  open 
and  marked  to  use ;  subsequently  E.  obtained  judg- 
ment against  B.  and  tbe  premises  covered  by  his 
mortgage  were  sold  under  E,'a  judgmeut  aud  bought 


SHERIFF'S  S A LE  —  Continued. 
by  C. :  held,  C.  had  a  right  to  presume  that  tbe  R. 
judgment  was  valid,  and  hence  that  M.'s  mortgagt 
was  discharged  as  a  junior  incumbrance,  although 
when  C.  bought  a  rule  to  open  the  R.  judgmeut  was 
pending.    Meigs  v.  Bunting,  L 

A  regular  sheriff's  sale  in  the  absence  of  fraud  gives 
good  title  against  tbe  owner.    Tisch  v.  Utz,  55* 

A  sheriff's  sale  of  personalty  peuding  attachment 
thereof  upon  which  judgmeut s  have  not  been  obtained, 
frees  the  property  from  the  lieu  of  the  attachment 
and  transfer-  it  to  the  fund.  Id. 

Distribution  of  proceeds.    Kohl  v.  Sullivan,  &£, 

The  Court  of  Common  Pleas  has  no  power  to  direct 
the  sheriff  to  distribute  a  fund  made  upon  execution 
and  concerning  which  there  is  any  dispute.  (C.  P.) 
Leinau  v.  Albright,  LtiiL 

SHORT  TERM  ORDERS.  An  agent  of  a  short 
term  order  who,  with  notice  that  tbe  ord>r  has  made 
an  assignment  for  the  benefit  of  creditors,  has  paid  back 
money  received  by  him  as  dues,  may  be  compel  led  to 
pay  the  same  amount  to  the  aseiguee.  (C.  P.) 
Active  Workers  r.  Sanders,  321 

SIC  UTERE  TUO  UT  ALIENUM  NOR 
L2BDAS.  Where  a  laud-owner  establishes  upon 
bii  land  a  legitimate  business,  which  is  in  uo  sense  a 
development  of  the  resources  of  his  laud,  and  iu  the 
proper  conduct  of  said  business  does  actual  injury  to 
the  crops  aud  soil  of  neighboring  land,  he  is  liable,  for 
the  actual  damage  doue  to  the  orops  and  soil,  but  not 
for  any  depreciation  in  the  selling  value  of  the  land 
occasioned  by  the  disagreeable  character  of  the  busi- 
ness coud ncted  ou  the  defendant's  land.  Robb  r. 
Carnegie  Bros.  &  Co  ,  Limited,  32IL 

The  above  rule  applied  to  laud  used  for  the  manu- 
facture of  coke.  Id. 

The  rule  sir  utere  tuo  ut  alienum  non  leeda*  applies 
in  an  action  for  the  negligent  conduct  of  a  lawful 
busiuess.    Reiser  v.  Mahanoy  City  Gas  Co., 

SITU8.  See  Tax**  ard  Taxation  ;  Prksonal 
Pkopkbtv.  Commonwealth  v.  Del.  Lack.  &  West.  R. 
R.  Co.,  iiiUL 

SLANDER.  Words  implying  a  charge  that  a 
person  set  fire  to  and  burued  his  owu  mill  to  defraud 
iusurance  companies,  are  actionable  per  se.  Davis  c. 
Carey,  1SL 

To  render  words  imputing  a  crime  actionable  per  *e, 
the  orime  charged  must  involve  moral  turpitude  or 
be  punishable  by  infamous  punishment,  id. 

SPANISH  MILLED  DOLLARS.  See  tiuouxn- 
Rkmt.    Johnson  v.  Ash,  SL1L 

SPECIFIC  PERFORMANCE.  Uncertainty 
of  description  as  to  land  intended  to  be  conveyed  in 
articles  o(  agreement  will  not  defeat  a  bill  for  specific 
performance,  if  the  contract  contain  the  means  by  which 
the  land  can  be  identified.    Felty  v.  Calboon,  15. 

STATUTE  OF  FRAUDS.  A  promise  by  a 
third  person  that,  if  a  landlord  will  forbear  to  evict  a 
tenant  who  is  in  arrears,  the  promisor  will  become 
liable  for  the  rent,  the  tenant,  however,  not  being  re- 
leased from  liability,  is  wilhiu  the  Statute  of  Frauds. 
Riegelman  n.  Focht,  23, 

Where  the  object  of  a  promisor  is  to  become  surety 
for  the  debt  for  which  a  third  person  is  and  ooutiuues  to 
be  primarily  liable,  tbe  promise,  whether  made  before, 
after,  or  at  tbe  time  of  the  promise  of  the  priucipal,  is 
within  the  Statute  of  Prauds.  Id. 

Where  land  is  sold  at  auction,  and  a  certain  sum  is 
paid  on  account  of  the  bid,  but  there  is  uo  writing 
evidencing  the  contract  of  Bale,  the  oase  is  within  tbe 
Statute  of  Frauds,  and  the  sale  cannot  be  enforced. 
(C.  P.)    Harvey  v.  Thacher,  l&L 
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STATUTE  OF  FRAUDS— Continued. 

Action  on  an  independent  parol  con  tract  of  indem- 
nity aRain.it  defective  title  of  land  oonveyed  by  deed, 
not  within  the  statute.    See  Contract.    Close  v.  Zell, 

STENOGRAPHER'S  NOTES-    Sew  Hvidkscr. 

Thompson  r.  Ridelsperger,  44A. 

STOCK  DIVIDEND.  Whether  a  stock  divi- 
dend in  to  he  considered  as  part  of  the  corpus  of  a  dece- 
dent's estate,  or  income  belonging  to  a  cestui  que  trust 
for  life,  or  life-tenant,  under  the  will  of  the  decadent, 
depends  on  whether  the  dividend  represents  a  capitali- 
zation of  earnings  made  since  the  testator's  death,  in 
which  case  it  is  to  be  regarded  as  iuoome,  bnt  other- 
wise as  capital.    (O.  C.)    Thomson's  Estate,  2&L 

SUB-CONTRACTOR.  See  Mechanic's  Libs. 
(C.  P.)  Lloyd  v.  Kranse,  3M  ;  Bevan  p.  Thaokara, 
473  ;  Dershimer  p.  Maloney,  477. 

SUPERINTENDENT  OF  PUBLIC  IN- 
STRUCTION. Where  a  vacancy  in  the  offloe  of 
superintendent  of  public  instruction  occurs  dnring  the 
recess  of  the  Senate,  the  governor  has  no  right  to  All 
the  vacancy  for  a  longer  period  than  nntil  the  end  of 
the  next  session  of  the  Senate.  (C.  P.)  Common- 
wealth e.  Waller,  2£L 

The  appointment  by  the  governor  to  the  office  of 
superintendent  of  public  instruction,  and  the  confirma- 
tion of  suoh  appointment  by  the  Senate,  vests  no  title 
to  the  office  until  a  coramision  has  issued.  Id. 

A  superintendent  of  public  instruction,  appointed 
dnring  a  reneas  of  the  Senate  to  All  a  vacancy,  cannot 
bold  offloe  after  the  end  of  the  next  session  of  the 
Senate ;  be  oannot  hold  until  his  successor  is  quali- 
fied. Id. 

SUPERVISORS.  Supervisors  have  no  general 
power  to  borrow  money  on  behalf  of  a  township,  or  for 
the  ordinary  purposes  of  their  office,  but  have  an  im- 
plied power  to  do  so  in  an  extraordinary  emergency, 
t.  a.,  when  bridges  are  destroyed  and  roads  rendered 
impassible  by  a  flood.  Maneval  v.  Township  of  Jack- 
son, 130- 

Where  supervisors  have  issued  a  township  order  for 
money,  properly  borrowed,  and  aotion  la  brought  there- 
on, they  may  confess  judgment.  Id. 

Supervisors  who  refuse  or  neglect  to  open  a  highway 
as  soon  as  practicable  after  the  report  laying  it  out  has 
been  confirmed,  are  indictable  for  maintaining  a  uui- 
sanee.    Road  in  Roaring  Brook  Township,  141 . 

After  an  order  to  open  a  road,  supervisors  may  not 
refuse  ohedienoe,  on  the  grounds  (J_i  that  the  road  is 
not  necessary;  (2)  that  the  opening  would  inorease 
the  township  indebtedness  beyond  the  constitutional 
limit.  Id. 

SURETY.  One  who  baa  executed  as  surety  a 
recognisance  sur  appeal,  knowing  it  to  be  a  recogni- 
zance, is  not  disoharged  from  liability  thereon  by  the 
fact  that  she  was  illiterate  and  ignorant  of  the  effect 
of  the  instrument  and  was  led  to  sign  the  same 
through  misrepresentations  of  the  appellant.  (C.  P.) 
Hall  p.  Tobln,  1BA. 

A.  being  indebted  to  B.,  by  his  direction  went  to  C. 
to  obtain  his  signature  as  surety  on  certain  judgment 
notes;  he  obtained  the  signature  by  representing  that 
the  notes  were  not  for  an  indebtedness  but  as  security 
for  machines  to  be  furnished  to  A.  by  B. ;  the  repre- 
sentation waa  false  and  tbe  machines  were  not  fur- 
nished: held,  C.  waa  not  liable  on  the  notes.  Wheeler 
k  Wilson  Mfg.  Coi  v.  Attghey,  Hfll. 

Where  a  mortgage  of  a  property  subject  to  a  secret 
trust  is  executed  to  one  who  has  no  notice  of  tbe  trust, 
which  mortgage  is  accompanied  by  a  bond,  the  surety 
ou  whieh  has  knowledge  of  tbe  trust,  and  on  a  judicial 
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i  sale  of  the  property  under  the  mortgage,  the  surety 

I  buys  the  property,  he  will  hold  the  same  discharged 

|  from  the  trust.    Logan  r.  Bva,  4«U 

H,  being  elected  cashier  of  a  bank  for  the  term  of 

s  one  year,  gave  bond  for  his  fidelity,  with  M.  as  surety, 
"  for  and  during  the  time  of  his  employment  by  the 
said  bank,  whether  under  his  present  election  or  under 
any  subsequent  election."  He  was  never  again  elected, 
but  continued  to  perform  the  duties  and  receive  the 
salary  of  cashier  for  fifteen  yean,  when  he  wa<  found 
to  be  a  defaulter  :  held,  the  bond  covered  not  only  the 
year  for  which  he  was  formally  elected,  but  tbe  time 
during  which  he  continued  to  act  as  cashier,  and  that 
the  surety  was  liable  on  the  bond.  Shackamazon 
Bank  v.  Yard,  &7JL 

Where  a  surety  for  an  administrator  has  in  hands 
funds  of  the  estate  and  invests  the  same  in  an  unau- 
thorised loan,  and  the  tuonoy  is  lost,  he  oannot, 
although  he  has  acted  in  good  faith,  recover  a  con- 
tribution from  a  co  surety  who  has  had  no  knowledge 
of  the  loan  and  has  never  ratified  it.  Rshleinan  v. 
Bolenius,  573. 

SURETY  COMPANIES.  Under  the  Act  of 
May  9j  18S9,  P.  L.  159,  »  company  authorised  to  be- 
come security  for  the  payment  of  land  damages  may 
be  tbe  sole  surety  on  a  bond  given  therefor.  (C.  P.) 
In  re  Application  of  the  Pbila.  &  Read.  Term.  R.  R. 
Co.,  LLL 

SURVIVORSHIP.    Right  of  as  between  bus- 
I  band  and  wife,  as  to  estate  of  deceased  child,  is  de- 
stroyed by  divorce.    See  Divorcs,    (0.  C.)  Hecht's 
Estate,  183- 

TAXES  AND  TAXATION.  In  the  city  of 
Philadelphia  a  writ  of  sei.  fa.  must  issue  on  a  claim 
for  delinquent  taxe<,  within  five  years  from  tbe  first 
day  of  January  in  the  year  succeeding  that  in  which 
the  taxes  become  due,  or  the  lieu  will  be  lost.  City 
of  Phi  la.  c.  Heister,  43- 

Under  the  Acts  of  April  16,  1845,  P.  L.  489,  and 
March  Hj  1S46,  P.  L.  114,  the  issuing  of  a  scire  facias 
is  "  bringing  snit."  Id. 

Acts  of  April  16,  1845,  and  Maroh  11_,  1846,  are  not 
repealed  by  Act  of  April  21^  185S,  P.  L.  3JiiL  Id. 

Under  tbe  Act  of  April  Iti,  1845,  P.  L.  489,  the  lien 
of  taxes  in  Philadelphia  during  the  first  five  years 
after  they  become  delinquent  is  the  result  of  the  act 
of  tbe  city  in  enteriug  the  unpaid  taxes  on  the  regis- 
ter ;  where  a  certificate  of  the  coutetits  of  this  book  as 
to  a  property  is  obtained  and  acted  upon  by  a  person 
about  to  purchase  realty,  the  city  can  enforce  against 
the  land  only  such  taxes,  whose  lien  depends  on  the 
registry,  as  are  set  forth  in  the  certificate.  City  of 
Philadelphia  p.  Anderson,  iliL 

Where  a  city  accepts  taxes,  levied  according  to  the 
provisions  of  a  certain  Act,  as  in  full  for  all  taxes  due, 
it  catinot  afterwards  allege  that  the  Act  was  unconsti- 
tutional and  recover  au  additional  amount  which 
would  have  been  payable  had  the  tax  been  properly 
levied  under  Acts  really  in  force.  City  of  Philadel- 
phia v.  Ridge  Ave.  Pass.  Ry.  Co.,  UliL 

Under  the  Act  of  March  H,  1846,  "that  all  taxes 
registered  ....  shall  cease  to  be  liens  after  tbe  ex- 
piration of  five  years  from  the  first  day  of  January  in 
the  year  succeeding  that  in  which  they  become  due, 
unless  suit  be  brought  to  recover  the  saine  ....  and 
duly  proceeded  on  to  judgment,"  the  judgment  on  the 
lien  must  be  obtained  within  the  five  years.  (C.  P.) 
City  p.  Couyers,  152. 

The  capital  of  a  domestic  railroad  corporation  in- 
vested in  equipment,  used  interchangeably  on  its  main 
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TAXES  AND  TAXATION — Continued. 
line  within  the  State  and  its  leaded  linns  in  other  States, 
is  taxable  only  in  the  proportion  which  the  number  of 
miles  of  road  operated  and  fqnipped  by  it  within  the 
State  Ware  to  the  whole  number  operated  and  equipped 
by  it.    Comtu'th  v.  Dei.  Lack,  k  West.  R.  R.  Co.,  325. 

For  purposes  of  taxation,  tangible  personal  property 
has  a  situ»  wherever  it  may  be  found,  and  snob  prop- 
erty, whether  located  permanently  or  used  temporarily 
within  a  State,  is  subject  to  taxation  therein  Id. 

A  domestic  railroad  is  not  liable  to  taxation  here 
npon  its  interest  in  a  railroad  operated  by  it  iu  another 
State,  and  subject  to  taxation  there.  Id. 

Taxes  may  l>e  appoitioned  between  the  life-tenant 
and  remainderman,  where  the  former  die*  during  the 
Year  for  whic  h  the  taxes  have  been  paid.  (O.  C.) 
Feat's  Estate,  415. 

A  municipal  claim  for  curbing  is  not  properly  a  tax. 
City  of  Philadelphia  v.  Pennsylvania  Hospital,  434. 

Where  stock  is  issued  by  a  corporation  in  payment 
for  a  right  to  use  patented  articles,  neither  the  patent 
nor  au  interest  therein  being  assigned  to  the  company, 
the  stock  bo  issued  is  not  exempt  from  taxation  as 
beti  g  an  Investment  in  a  patent  right.  Commonwealth 
v.  Central  District  and  Printing  Telegraph  Co.,  616  ; 
Comtu'th  v.  Brush  Electric  Light  Co.,  527  ;  Comtn'th 
r.  Edison  Electric  Light  Co.,  531 ;  Coium'lh  t*.  Chester 
Electric  Light  and  Power  Co.,  533. 

The  same  rule  held  where  the  company's  right  was 
to  "make  and  use  in  their  said  business,"  machines 
covered  by  the  patent.  Conimouwealth  v.  Philadel- 
phia Co.,  618. 

A  company  that  produces  and  sells  to  its  customers 
electricity  for  tie  generation  of  light,  heat,  or  power  is 
not  a  maun  facto  ring  company  within  the  meaning  of 
the  Act  of  June  30,  1885  (P.  L.  193),  exempting  the 
capital  stock  of  manufacturing  companies  from  taxa- 
tion. Comm'lh  t>.  Northern  Electric  Light  and  Power 
Co.,  520;  Same  r.  Brush  Electric  Light  Co.,  627  ;  Same 
r.  Edison  Electric  Light  Co  ,  531 ;  Same  i\  Chester 
Electric  Light  and  Power  Co.,  633. 

The  method  provided  for  ascertaining  the  value  of 
stock  of  a  corporation  for  purposes  of  taxation  by  the 
Act  June  7,  1879,  §  4,  is  not  in  conflict  with  Art.  IX., 
§  1,  of  the  Constitution  of  Pennsylvania,  or  with  Art. 
XIV.  of  the  Amendments  to  the  Federal  Constitution. 
Comm'lh  v.  Brush  Electric  Light  Co.,  527. 

For  tbe  purpose  of  taxation  a  dividend  is  prima  facie 
evideuce  that  its  amount  was  earned  during  the  tax 
year  iu  which  it  was  declared  ;  but  if  the  corporation 
show  clearly  that  the  dividend  was  made  out  of  ac- 
cumulated earnings  of  previous  years  in  none  of  which 
the  earnings  reached  six  per  cent.,  the  lax  should  be 
levied  on  the  actual  value  of  the  stock  ascertained  as 
required  by  law.  Id. 

TENANTS  IN  COMMON.  Where  one  tenant 
in  common  has  obtaiurd  (roesession  of  the  premises, 
by  agreemeut  between  himself  and  his  co-tenants,  he 
is  bound  to  restore  the  possession  as  fully  as  he  re- 
ceived it  by  the  agreement ;  and  the  possession  of  his 
tenants  after  tbe  agreement  has  come  to  an  end  is  his 
possession  ;  he  canuot  impose  on  his  co  tenants  the 
task  of  turning  his  tenants  out.  Clayton  v.  McCay, 
402. 

The  amount  fixed  by  the  agreement  in  such  case,  as 
the  rental  value  of  the  premises,  may  justly-  be 
assumed  for  the  purposes  of  account  as  the  standard 
of  valne  in  the  whole  period  of  exclusive  occupancy, 
iu  the  absence  of  evidence  of  a  ohange  of  value.  Id. 

For  liability  to  accouut.    See  Co-nuns.  Id. 

TENDER.  The  penalty  for  refusing  the  prloe  of 
goods  told  when  offered  is  not  the  loss  of  goods  or 
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price,  bnt  the  payment  of  costs  when  the  purchaser's 
demand  is  properly  made.    Summerson  v.  Hicks,  304. 

Bringing  money  Into  Conrt  after  action  begnn  is 
analogous  to  a  plea  of  tender,  and  carries  with  it  tbe 
liability  for  costs  up  to  tbat  time.  Id. 

Where  a  ground- rent  is  reserved  payable  in  Spanish 
milled  dollars,  a  tender  of  such  coins  in  payment  of 
tbe  ground-rent  is  good,  although  such  coins  are  no 
longer  legal  tender  here  or  iu  Spain.  Johnson  v.  Asb, 
637. 

Tender  of  decree.  See  P  aim  but.  Miller  v.  Klopp, 
174. 

TERM  OF  OFFICE.  When  the  law  provides 
for  the  appointment  of  au  officer  to  hold  until  a  time 
fixed  by  the  same  law,  and  a  commission  is  issued  to 
him  reciting  that  it  is  to  expire  at  the  said  time,  the 
appointee  cannot  hold  over  until  bis  successor  is  duly 
qualified.    (C.  P.)    Commonwealth  v.  Waller,  252. 

TITLE.  Acts  of  Assembly.  See  Cox  Simmon  a  L 
Law.  City  of  Philadelphia  v.  Ridge  Avenue  Pass. 
Ry.  Co.,  106. 

TITLE  INSURANCE  COM  PANT*.  A  title 
insurance  oompany  has  no  right  to  do  conveyancing. 
lC.  P.)  Oauler  r.  Solicitors'  Loan  and  Trust  Co.,  208. 

TOWNSHIP  ORDER.  That  action  canuot  be 
brought  upon  a  township  order  is  a  technical  defence, 
which  is  available,  if  at  all,  by  the  towuship  only 
and  oannot  be  set  up  by  a  taxpayer  who  intervenes. 
Maueval  r.  Township  of  Jackson.  130. 

TRESPASS.  Trespass  will  lie  where  goods  have 
heeu  illegally  dislraiued  and  sold ;  the  owner  is  not 
forced  to  replevy.  (C.  P.)  Esterly  Machine  Co.  r. 
Spencer,  287. 

TRUSTS  AND  TRUSTEES.  A  trust,  with 
active  duties  in  the  trustee,  by  which  he  is  directed 
to  divide  the  profits  and  income  amongst  certain  per- 
sons, from  time  to  time,  and  which  provides  that 
wheu  two-thirds  of  the  per  ons  who  may  be  interested 
in  the  estate  shall  demand,  the  trustee  shall  sell  all 
tbe  realty  and  make  divisi  n  of  the  estate,  is  void  as 
a  perpetuity.    (O.  C.)   Cooper's  Estate,  134. 

A  trustee  may  do  voluutarily  whatever  his  cestui 
que  trust,  who  is  uuder  disabilities,  may  be  oompelled 
to  do.    (0.  C.)    Hirst's  Estate,  212. 

Trustees  to  whom  au  award  has  been  made  by  a  de- 
cree of  the  Court  must,  in  their  account, charge  them- 
selves with  the  amount  of  the  award,  and  claim  credit 
for  any  portion  thereof  which  may  u<t  have  been  re- 
ceived.   (O.  C.)    Bockius's  Estate,  312. 

All  matters  of  discharge  in  a  trust  acoonnt  must  he 
so  >et  out  as  to  permit  of  objection  by  the  cettuiM  que 
trvttent.  Id. 

Trustees  must  be  constantly  ready  with  their  ae- 
oouuts,  and  all  doubts  and  obscurities  are  to  be  taken 
adversely  to  them.  Id. 

Trust>  for  accumulation.  See  Aocomcilatiox.  Wil- 
liamsou's  Estate,  363. 

A  trustee  will  not  be  liable  for  the  loss  of  trust 
money  through  the  failure  of  a  bauk  in  which  it  has 
been  temporarily  deposited;  aliter,  it  the  trustee  has 
placed  the  money  there  by  way  ol  investment.  A  de- 
posit is  not  converted  into  an  investment  because  the 
trustee  has  agreed  to  give  two  weeks'  notice  of  his 
desire  to  withdraw  tbe  sum  deposited  and  is  to  re- 
ceive a  low  rate  of  interest  thereon.  Law's  Estate,  490. 

A  technical  executory  trust  is  one  iu  which  the  limi- 
tations are  imperfectly  declared  and  the  creator's  iu- 
leiition  expressed  so  generally  that  something  not 
fully  declared  is  required  to  be  done  to  complete  the 
trust.   Smith's  Estate,  6«6. 

A  trust  of  personal  property  may  be  proved  by  parol 
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TRUSTS  AND  TRUSTEES — Continued. 
or  written  testimony,  and  the  declaration  need  not  be 
in  any  particular  form,  provided  the  intention  to 
create  a  trust  be  plainly  manifest  and  not  claimed 
from  loose  and  equivocal  expressions  made  at  different 
times.  Id. 

Where  the  owner  of  certain  bonds,  transferable  by 
delivery,  executes  written  declarations,  not  formal, 
but  clearly  indicating  an  intention  to  create  a  trust 
as  to  said  bonds  in  favor  of  one  to  whom  lie  stood  in 
loco  parentis,  and  makes  an  oral  declaration  consistent 
with  suoh  intention,  afterwards  disposes  of  the  interest 
of  said  bonds  for  the  benefit  of  the  cestui  que  trust,  and 
carefully  preserves  the  written  declarations,  which  are 
foQud  with  the  bonds  after  his  death,  and  does  nothing 
inconsistent  with  thin  declaration  of  trnst,  the  trust 
will  be  sustained  against  the  residuary  legatee*  of 
such  person,  although  the  declaration  was  not  exhib- 
ited to  any  person  in  the  lifetime  of  the  declarant.  Id. 

A  trustee  who,  instead  of  investing  trust  funds, 
suffers  them  to  remain  in  a  saving  fund  at  lees  than 
the  current  rate  of  interest  on  legal  investments  for 
an  unreasonable  length  of  time,  will  be  surcharged 
with  the  difference  between  the  rate  of  interest  ac- 
crued and  that  which  he  could  have  obtained.  (O. 
C. )    Whitecar'a  Estate,  575. 

Advice  of  counsel  will  not  justify  a  trustee  in  aban- 
doning his  own  common  seuse.  Id. 

UNDUE  INFLUENCE.     See  Dbvisavit  Vat 

Noa.    (O.  C.)    Lynch's  Estate,  367. 

VACATION  OF  STREBTS.  See  Roan  Law. 
In  re  Howard  St.,  159 ;  Hare  v.  Rice,  161. 

VENUE.  A  change  of  venue  is  to  be  granted 
under  the  Act  of  March  30,  1675,  P.  L.  35,  only  where 
the  Court  or  Judge  is  satisfied  of  the  truth  of  the  facts 
alleged  in  the  petitiou  for  a  change.  Citv  of  Phi  la.  r. 
Ridge  Ave.  Pass.  Ry.  Co..  388. 

The  Supreme  Court  may  remove  a  pending  criminal 
proceeding  thereon  to  itself  by  certiorari,  but  will  do 
so  with  great  oantioo,  and  only  in  a  clear  case.  Com- 
monwealth c.  Delamater,  664. 

VIEWER.  See  BviDKiica.  Oorgas v.  Phila.  Hbg. 
&  Pbg.  R.  R.  Co.,  436. 

WAIVER.  To  constitute  a  waiver  by  implication 
of  a  condition  in  a  contract  as  to  the  time  within  which 
an  action  must  be  brought  thereon,  snch  onndm  t  must 
take  place  during  the  running  of  the  period  of  limita- 
tion. Everett  v.  London  &  Lancashire  Fire  Ins.  Co., 
203. 

Where  in  response  to  a  demand  for  fuller  proofs  of 
ared  person  sends  them,  he  waives  the  right 
to  insist  on  his  first  furnished  proofs  aa  sufficient.  Kelly 
v.  Sun  Fire  Office.  269. 

Of  question  of  jurisdiction.  See  JcHiSDicnos.  Ogden 
v.  Philadelphia,  413. 

WARRANTY.  A  parol  warranty  of  title,  whioh 
is  the  moving  cause  to  a  sale  of  realty,  subsequently 
consummated  by  deed,  affords  a  good  on  use  of  action 
upon  failure  of  title.    Clone  v.  Zell,  277. 

WATER  COMPANIES.  A  water  company 
umJer  the  Act  of  April  29,  1874,  P.  L.  93,  is  a  public 
corporation,  and  ita  necessary  structures  are  not  sub- 
ject to  mechanics'  liens.  Quest  r.  Lower  Meriou  Water 
Co..  2*5. 

WATERCOURSE.  See  Kaimest.  Edgett  ». 
Douglass.  469. 

WATER  RENT.     Apportionment  of,  between 
•state  of  life  tenant  and  remainderman.     See  Appob- 
(O.  C      Feat's  Estate,  415. 


WIDOW.  Claim  for  widow's  $300  exeuiptiou 
takes  precedence  of  a  claim  for  funeral  expenses. 
See  ExRMPTioK.    (O.  C.)    Weir's  Estate,  268. 

Where  exemption  is  claimed  in  cash,  no  appraise- 
ment is  necessary  ;  and  in  such  case  a  delay  of  eleven 
mouths  in  making  claim  is  not  laches  where  no  rights 
have  Intervened.  Id. 

Where  a  widow  having  a  life  estate  under  the  will 
of  her  husband  pays  the  taxes  and  water- rent,  and 
dies  before  the  expiration  of  the  year  for  which  they 
are  paid,  her  estate  will  be  entitled  to  be  allowed,  as 
against  the  remainderman,  an  amount  equal  to  so 
much  of  the  sum  paid  as  bears  to  the  whole  the  same 
proportion  as  the  part  of  the  year  during  which  the 
remainderman  enjoys  possession  bears  to  the  whole 
year.    (O.  C.)    Pest's  Estate,  415. 

WILL.  Signed  checks  in  a  check-book  and  the  stub 
to  which  they  are  fastened,  on  whioh  stub  there  is  ex- 
planatory writing,  unsigned,  clearly  expressing  the 
wishes  of  the  writer  with  regard  to  the  disposition 
after  his  death  of  the  sums  mentioned  iu  the  checks, 
are  admissible  to  probate  as  a  will.  (O.  C.)  Lorn- 
baert's  Estate,  67. 

Whatever  a  testator  is  shown  to  have  intended  as 
his  signature  is  a  valid  signing,  no  matter  how  itn per- 
fect, unfinished,  fantastical,  illegib  e,  or  even  false,  the 
separate  character  he  has  used  may  be  when  critically 
examined.    (O.  0.)    Plate's  Estate,  166. 

A  person  in  extremis,  but  of  disposing  ability  and 
fully  informed  of  the  contents  of  his  testament,  at- 
tempted to  sign  it  in  the  presence  of  two  witnesses, 
bnt  succeeded  only  in  making,  in  the  proper  place, 
part  of  the  first  letter  of  his  name :  held,  that  the  will 
should  be  admitted  to  probate.  Id. 
■  Any  instrument  whioh  is  revocable  and  whose  dispo- 
sition of  property  is  intended  to  take  effect  after  the 
death  of  the  maker  is  a  testameut.  (O.  Co  Pritchett'a 
Estate,  167. 

A  paper  signed  by  a  decedent  at  the  end  thereof, 
intended  to  take  effect  at  his  death,  and  making  an 
intelligent  disposition  of  his  property,  is  a  valid  will, 
although  it  speak  in  the  past  tense  and  the  testator 
call  it  a  nuncupative  will.  (0.  C)  Poucbe's  Estate, 
542. 

To  give  capacity  to  make  a  will,  it  is  only  necessary 
that  the  testator  have  a  full  and  intelligent  knowledge 
of  the  act  in  which  be  is  engaged,  the  property  he 
possesses,  the  disposition  he  desires  to  make  of  it,  and 
of  the  objects  of  his  bounty.  (O.  C.)  Card  well's 
Estate,  291. 

A.  died  leaving  a  will  containing  the  following : 
"To  my  daughter  H.,  intermarried  with  F.,  her  heirs 
and  assigns  lorever,  ....  the  said  real  estate  to  be 
enjoyed  by  her  during  her  n.itnral  life,  to  her  sole  and 
separate  use;  ....  she  shall  not  be  at  liberty  to  sell 
or  incumber  the  same,  ....  and  immediately  after 
her  death  the  said  real  estate  shall  vest  in  ...  .  the 
lawful  issue  of  my  said  daughter  H.,  excepting  that  if 
my  sun  in  law  F.  shall  survive  his  wife,  he  shall 
during  his  lifetime  enjoy  the  rents  ....  of  one- 
third  of  the  said  real  e-tate.;"  and  later,  "I  declare 
it  to  be  my  will  that  if  any  or  nil  of  my  said  daughters 
shall  request  my  executors  ....  to  invest  her  share 
in  said  residue,  ....  it  shall  be  tbe  duty  of  my 
said  executors  bo  to  invest  it  for  the  sole  and  separate 
use  of  my  said  daughters  respectively,  during  their 
lives,  and  after  their  death  to  go  in  fee  simple  to  their 
children  or  lawful  issue,  the  same  as  I  devised  to  them 
tbe  other  real  estate  iu  former  part  of  my  will:' 
held,  H.  took  an  estate  for  life  only,  equitable  dur  ng 
the  life  of  her  husband  and  legal  thereafter.  Sballers 
v.  Ladd,  33. 
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A  beqnest  After  the  death  of  the  testator's  daughter 
of  a  oertniD  Bam  for  life  to  her  husband  by  name  and 
description  "  T.  W.  the  husband  of  uiy  said  danghter,'' 
is  a  bequest  to  the  individual  and  will  take  effect, 
although  T.  W.  be  divorced  from  his  wife.  (O.  C.) 
Mellon'*  Estate,  12t». 

A  devise  in  fee  to  certain  persons,  share  and  share 
alike,  followed  by  a  trust  of  the  subject  of  the  devise, 
but  a  provision  that  the  trustee  shall  manege  the 
property  and  sell  at  his  discretion,  gives  to  each  of 
the  original  devisees  a  fee  iu  his  share  freed  from  the 
trust.    (O.  C.)    Cooper's  Estate.  134. 

A.  devised  to  bis  danghter  C.  certain  realty,  and, 
when  sold,  the  amount  of  the  pale,  "that  is  the  rights 
of  C,  I  desire  to  be  invested  ....  the  interest 
to  be  regularly  paid  to  her  free  from  the  control  .  .  .  . 
of  her  husband.  .  .  .  And  in  case  of  her  death  with- 


i  WILL — Continued. 

A  will  may  be  bo  drawn  as  to  Inclnde  the  rents, 

|  interest,  etc.,  accruing  during  the  first  year  after  the 
testator's  death  ;  and  part  of  the  corpus  of  the  estate 
war>  to  pass  under  a  bequest  of  the  residuum,  and  to  b« 
applicable  to  the  payment  of  legacies,  expenses,  and 
debts.    Williamson's  Estate,  353. 

A  will  directed  'he  executors  to  sell  a  house,  and 
its  proceeds  with  those  of  the  personal  estate,  U> 
divide  iuto  three  shares,  two  of  which  were  devised  to 
two  legatees,  and  "  to  J.  W.,  H.  W.,  and  C  W.,  chil- 


out  issue  or  issues  of  her  children  then  reversible 
to  my  right  oonaanguinary  heirs :"  hel-t,  C.  took  a  life 
estate  only.    (CP.)    Peiree  p.  Hubbard,  193. 

A  devise  and  bequest  of  estate,  real  and  personal, 
to  executor  in  trust  to  receive,  collect,  secure,  and 
obtain  and  reduce  into  possession  all  the  capital, 
principal,  moneys  or  interest  by  the  testator  invested, 
etc,  and  to  pay  the  annual  income  to  the  testator's 
wife,  works  a  conversion  of  the  realty  aud  gives  to 
the  executor  a  power  of  sale  as  to  said  realty.  (0. 
C.)    Arrott's  Estate,  198. 

The  word  "  capital"  may  be  used  in  a  will  so  as  to 
inolnde  real  estate.  Id. 

A  testator  may  provide  in  his  will  that  any  dispute 
as  to  its  construction  shall  be  referred  to  a  person 
named  therein,  and  that  his  decision  shall  be  final, 
and  suoh  provision  is  binding  upon  all  persons  inter* 
e*ted.    (O.  C.)    Phillips's  Estate,  229. 

A  bequest  to  a  society  whose  object  la  to  aid  by 
means  of  lectures,  music,  debates,  etc.,  iu  establishing 
free  thought  and  speeob,  to  promote  just  principles, 
to  disseminate  scientific  truth,  and  to  aid  human  pro- 
gress, and  which,  in  pursuance  of  the  object,  holds 
meetings  to  which  the  pnblio  is  invited,  is  a  oharity 
and  within  the  meaning  of  the  Act  of  1856,  so  that  a 
Wquest  to  It  made  within  thirty  days  of  the  death  of 
the  testator  is  void.    (0.  C.)    Knight's  Estate,  266. 

A  bequest  to  the  editor  and  proprietor  of  a  paper 
managed  for  private  profit,  but  intended  "  to  assist  in 
promoting  the  cause  of  freedom  aud  bumauity  and 
opposing  superstition,  priestcraft,  bigotry,  and  every 
kiud  of  mental  tyranny,"  is  merely  a  personal  bequest. 
Id. 

When  the  context  of  a  will  raises  an  obstacle  to 
coustruing  in  a  striot  sense  the  term  which  is  descrip- 
tive of  the  object  of  the  gift,  or  where  more  than  one 
subject  or  object  esista,  to  which  the  description  is 
equally  apposite,  extrinsic  evidence  may  be  called  in 
Ui  remove  the  obscurity.  Id. 

A  devise  in  fee  simple  is  not  to  be  reduced  in  quan- 
tity by  words  of  doubtful  meaning.  Oillmer  v.  Daix, 
330. 

A.  devised  as  follows  :  "  I  give  and  bequeath  to  my 
son  M.  all  my  real  and  personal  estate.  Should  he  die 
without  leaving  to  any  person  then  to  R. :"  held,  M. 
took  a  fee,  the  provision  "should  be  die  without  leav- 
ing," etc.,  being,  if  regarded  as  an  expression  of  a 
desire  that  M.  should  make  a  will,  precatory  only  ;  If 
regarded  as  a  condition,  void.  Id. 


of  personalty  relates  to  the  testator's 
a  contrary  intent  is  dearly  indicated  in 


ilren  of  my  son  D.  W.,  deceased,  the  remaining 
third  to  be  equally  divided  amonyst  them,  and  in 
of  the  death  of  any  of  the  children  of  my  son  D. 
before  the  payment  to  them  of  their  said  share  then 
to  be  divided  between  the  survivors  :**  held,  the  legacy 
to  each  of  said  ohildren  was  vested  at  the  death  of 
the  testator,  and  not  subject  to  divestiture  through  the 
delay  of  the  executors  in  making  distribution.  Weo- 
gerd's  Estate,  447. 

Where  a  bequest  la  ambiguous,  the  interpretation 
which  will  cause  it  to  be  vested,  is  favored  ;  and  the 
presumption  in  favor  of  vesting  is  greater  where  a 
testator  is  providing  for  a  ohild  or  grandchild,  than 
where  the  gift  is  to  a  stranger  or  to  a  collateral  relative. 
Id. 

A  bequest 
death,  unless 
the  will.  Id. 

A  testator,  who  was  ohild  less,  after  expressing  an 
intent "  to  settle  my  wordly  affairs,"  directed  "  that  my 

wife  A.  shall  have  aud  hold  the  property  in  B  

Said  A.  to  have  the  sole  control  of  the  same  during  her 
lifetime,  and  at  the  discretion  of  my  beloved  wife  A. 
she  shall  order  my  executor  to  sell  the  real  estate  .  .  . 
to  the  best  advantage  of  my  wife,  and  I  hereby  em- 
power my  executor  to  make  deeds  of  conveyances  for 
the  same  ....  and  the  moneys  realised  from  the  sale 
of  my  real  estate  my  executor  shall  pay  over  to  A., 
and  she,  the  said  A.,  shall  have  power  to  dispose  of  the 
same  by  bequeath  or  as  she  direots:"  held,  A.  took 
a  fee.    Bolder  e.  Baer.  460. 

For  many  purpose*,  a  will  speaks  from  the  death  of 
the  testator,  but,  as  a  rule,  the  power  or  capacity  of  the 
testator  to  make  the  devises  contained  iu  his  will,  the 
legality  of  the  execution  of  those  devisee  and  nature 
and  quantum  of  the  estate  devised,  are  to  be  de- 
termined aooording  to  the  law  as  it  exists  at  the  time 
of  the  execution  of  the  will.    Funk's  Estate,  657. 

A  testamentary  separate  use  is  invalid,  if  at  the  time 
of  making  the  will,  the  woman  for  whose  benefit  it  is 
intended,  be  not  either  married  or  in  immediate  con- 
templation of  marriage.  Id. 

A  will  contest  must  be  prosecuted  with  diligence, 
gee  Lachbs.    (0.  C.)    Card  well's  Estate,  291. 

WITNESS-  Subscribing  wituess.  See  Bvidkxca. 
(C.  P.)    Brock  v.  Watson,  273. 

Under  the  Act  of  May  23,  1887,  P.  L.  161.  providing 
that  any  competent  wituess,  except  a  defendant  upon 
trial,  may  be  compelled  to  testify,  but  not  to  answer 
any  questions  which,  in  the  opinion  of  the  Judge, 
would  tend  to  criminate  him,  the  Judge,  and  not  the 
witness,  is  to  determine  whether  any  particnlar 
question  is  one  tending  to  criminate  the 
Com'th  ex  rel.  Tate  c.  Bell,  333. 
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